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Fnxm.  V.  Newbbbbt. 

A  0*—'*iF  pA^^wgtt  ig  Bound  to  Bmceivm  asd  Cabbt  Qooss  only  when 
offiond  hy  their  owoer  or  bis  authorieed  agent,  and  only  upon  prepay- 
ment of  the  freight,  if  reqaired. 

A  Common  Gabbikr  Who  has  'Reckived  Goods  wtthout  thb  Consxnt  of  the 
owner,  eipieei  or  implied,  to  their  delivery,  can  not  detain  them  against 
the  latter  for  tnnsportatian  diaiges. 

Kg  Lnni  Ensn  wok  Fbhobt  in  Favor  of  a  Cabkibb  nnkes  the  relation  of 
debtor  and  creditor  exists  between  tlie  owner  and  earrier,  so  tlMt  an  ao- 
tion  at  law  might  be  sustained  for  the  reoovery  of  the  freight. 

A  Cabbub  Intbustted  with  Goods  can  not,  bt  Tbanbfbbbino  them  to 
another  earrier  for  transportation  to  the  designated  point,  confer  npon 
the  latter  a  ri^t  to  freight  as  against  the  owner  of  the  goods. 

Bkflevin.  The  goods  for  which  this  action  was  brought  were 
the  property  of  pkintiffs.  They  were  by  the  latter  delivered  at 
Port  Kent,  in  the  state  of  New  York,  to  the  New  York  and 
Michigan  Line,  a  company  engaged  in  the  transportation  of  goods 
between  New  York  and  Michigan,  for  carriage  to  Detroit,  Mich- 
igan. The  freight  was  paid  in  advance.  By  some  means,  it  does 
not  ajypear  how,  the  goods,  upon  their  arrival  at  Albany,  New 
York,  one  of  the  points  of  transhipment,  came  into  the  hands  of 
Robert  Hunter  &  Co.,  agents  and  part  owners  in  the  Merchants' 
Line,  a  company  also  engaged  in  the  business  of  transportation 
between  New  York  and  Michigan.  The  goods  were  forwarded 
by  Robert  Hunter  &  Co.,  by  the  Merchants'  Line,  to  Detroit, 
consigned  to  defendants,  who  were  also  part  owners  of  and  agents 
for  the  said  Merchants'  Line.    The  freight  charged  by  the  Mer- 
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chants'  Line  for  such  transportation  was  paid  upon  the  arrlTal 
of  the  goods  at  Detroit  by  the  defendants,  and  the  goods  were 
stored  by  them  in  their  warehouse  there.  Afterwards  a  demand 
was  made  upon  defendants  by  plaintiffs  for  the  goods,  but  wan 
refused  by  the  latter  unless  payment  was  first  made  to  them  of  the 
amount  that  had  been  paid  by  them  for  the  freight  upon  the 
goods,  and  also  of  the  amount  claimed  by  them  for  compensa- 
tion for  storing  the  goods.  This  action  was  thereupon  brought. 
The  aboye  facts  were  found  by  a  special  verdict,  and  the  case 
was  certified  to  this  court  for  its  opinion. 

H.  H.  Emmons^  for  the  plaintiffs. 

Charge  C.  Bates,  contra. 

By  Court,  Baksom,  J.  Upon  the  facts  fdimd  in  the  special  yer> 
diet,  several  questions  were  raised,  but  the  most  important,  and 
the  only  one  which  we  deem  it  necessaiy  to  consider,  is,  whether 
the  defendants  had  acquired  a  lien  upon  the  goods,  which  they 
oould  enforce,  even  against  the  owners,  the  plaintiffs  in  this  case. 

On  the  part  of  the  defendants,  it  is  contended  that  a  common 
carrier  who  receives  goods  for  carriage  and  transports  them,  may 
detain  them  by  virtue  of  his  lien,  for  freight,  even  against  the 
owner,  in  case  the  freight  has  been  earned  without  fraud  or  col- 
lusion on  his  part;  that,  if  goods  be  stolen,  or  otherwise  tor- 
tiously  obtained  from  the  legal  owner,  at  New  York  or  else- 
where, and  carried  by  a  transportation  line  from  thence  to 
Detroit,  without  a  knowledge  of  the  theft  on  the  part  of  the  car- 
rier, he  would  be  entitied  to  a  lien  for  freight,  even  against  the 
owner.  This  doctrine  is  sought  to  be  maintained  by  the  defend- 
ants' counsel,  on  several  grounds:  1.  He  insists  that  a  common 
carrier  is  bound  to  receive  goods  which  are  offered  for  trans- 
portation, and  to  carry  them;  that  it  is  not  a  matter  of  choice 
whether  he  will  receive  and  carry  them  or  not;  that  he  is  liable 
to  prosecution  if  he  refuses.  2.  That  a  common  carrier  is  not 
only  bound  to  receive  and  transport  goods  that  are  offered,  but 
he  is  liable  for  their  loss,  in  all  cases,  except  by  the  act  of  God 
and  public  enemies;  and  the  same  rule,  he  insists,  applies  to 
warehousemen  and  forwarders.  3.  That  the  duties  and  obliga- 
tions of  common  carriers  and  innkeepers  are,  in  all  respects, 
analogous;  and  an  innkeeper  is  bound  to  receive  and  entertain 
guests,  and  to  account  for  a  loss  of  their  baggage  while  under 
his  care.  4.  That  a  common  carrier,  being  bound  by  law  to  ac- 
cept goods  offered  him  for  carrying,  and  being  responsible  for 
thA^*"  safe  delivery  in  all  cases,  except  when  prevented  by  the  acl 
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of  God  or  public  enemies,  is  entitled  to  a  lien  for  their  freight, 
against  all  persons,  including  even  the  owner,  when  the  goods 
were  tortiously  obtained  from  him;  that  he  is  not  bound  to  in- 
quire ii^to  the  title  of  the  person  who  delivers  them:  and  such 
lien  exists,  although  there  be  a  special  agreement  for  the  price 
of  carriage.  6.  Thai  the  master  is  not  bound  (nor  his  agent  for 
him)  to  deliver  any  part  of  a  cargo  until  the  freight  and  other 
charges  are  paid. 

But  for  the  plaintiffs  it  is  contended:  1.  That  liens  are  onlj 
known  or  admitted  in  cases  where  the  relation  of  debtor  and 
creditor  exists,  so  that  a  suit  at  law  may  be  maintained  for  the 
debt  which  gives  rise  to  the  lien;  that  a  lien  is  a  mere  right  to 
detain  goods  until  some  charge  against  the  owner  be  satisfied. 
2.  That  the  defendants  obtained  possession  of  the  goods  with- 
out authoiify  from  the  owners,  either  express  or  implied;  that 
no  legal  privity,  exists  between  the  parties,  and  therefore  the  re- 
lation of  debtor  and  creditor  does  not  exist  between  the  defend- 
ants or  their  principals  and  the  plaintiffs,  and  no  action  could 
be  maintained  by  either  against  them  for  the  freight,  or  any 
part  of  it.  3.  They  contend  further,  that,  even  if  the  defend- 
ants lawfully  received  the  goods  from  the  original  carriers  of  the 
plaintiffs,  the  New  York  and  Michigan  Line,  they  did  so  as  their 
agents  and  servants,  and  were  bound  by  their  agreement  with 
the  plaintiffs;  that  their  contract  of  affreightment  is  incomplete, 
and  therefore  no  freight  is  due. 

That  common  carriers  are  bound  to  receive  goods  which  are 
offered,  by  the  owners  or  their  agents  for  transportation  and  to 
cany  them  for  a  just  compensation,  upon  the  routes  which  they 
navigate,  or  over  which  they  convey  goods  in  the  prosecution  of 
their  business,  is  too  well  settled  to  require  discussion,  although 
this  general  proposition  is  subject  to  some  qualifications.  Chan- 
cellor Kent  says,  2  Kent's  Com.  598:  '*  Common  carriers  tmder- 
take  generally,  and  for  all  people  indifferently,  to  convey  goods 
and  deliver  them  at  a  place  appointed,  for  hire,  and  with  or 
without  a  special  agreement  as  to  price.  They  consist  of  inland 
carriers  by  land  or  water,  and  carriers  by  sea;  and  as  they  hold 
themselves  out  to  the  world  as  common  carriers,  for  a  reasona- 
ble compensation,  they  assume  to  do,  and  are  bound  to  do  what 
is  required  of  them  in  the  course  of  their  employment,  if  they 
have  the  requisite  conveniences  to  carry,  and  are  offered  a  rea- 
sonable or  customary  price;  and  if  they  refuse,  without  some 
just  ground,  they  are  liable  to  an  action."  The  books,  English 
ftnd  American,  are  filled  with  strong  cases  affirming  this  doc- 
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tmie:  Bw  Jaekmm  t.  Sogers,  2  Show.  832;  EUee  t.  Oatward,  6 
T.  B.  liS;  BatKn  t.  Donomn,  4  Bam.  &  Aid.  82;  l>t9t<7^  ▼. 
Brewster,  1  Fiek.  60  [11  Am.  Deo.  188],  and  ntimaioiis  other 
MseBy  and  the  elementary  writers  pamm. 

That  oommon  oamexB  are  responsible  for  the  safe  oonTejanoe 
«nd  deliTeiy  of  the  goods  committed  to  them  for  carriage,  is  jtut 
McanohisiTe]^  settled  as  that  they  are  bound  to  receive  and  cany 
them.  A  common  carrier  is  said  to  be  in  the  nature  of  an  in* 
«nser«  and  is  answerable  for  accidents  and  thefts,  and  even  for  a 
loss  by  robbery.  He  is  answerable  for  all  losses  which  do  not 
fall  within  the  excepted  cases  of  the  act  of  God,  or  inevitable 
Accident  without  the  intervention  of  man,  and  pablic  enemies: 
2  Eenf  s  Com.  fi07;  GoU  v.  McMschm,  6  Johns.  160  [6  Am.  Dec. 
200].  This  doctrine  is  sustained  by  a  series  of  decisions  nin- 
ning  back  through  a  period  of  more  than  a  century  and  a  half: 
PreprieUm  TretU  2favigatwn  v.  Wood,  8  Esp.  127;  Dale  v.  EaU^ 
1  Wils.  281;  JFbnoard  v.  PiMard,  1  T.  B.  88;  ffpde  v.  Trent  Naxh 
igation  Company,  5  Id.  889.  Another  position  taken  by  the  de- 
fendants' counsel,  that  the  duties  of  common  carriers  and  inn- 
keepers are  analogous,  may  be  admitted.  As  a  general  proposi- 
tion it  can  not  be  denied.  Upon  the  obligations  and  liabilities 
imposed  on  common  carriers,  for  the  transportation,  safe  cus- 
tody, and  delivery  of  goods,  the  counsel  for  the  defendants  base 
a  corresponding  right  to  compensation  for  such  transportation 
and  delivery,  and  a  lien  on  the  goods  for  its  payment.  If,  as 
contended  for  by  the  defendants,  a  carrier  is  bound  to  receive 
and  cany  all  goods  offered  for  transportation,  without  the  right 
of  inquiring  into  the  title  or  authority  of  the  person  offering 
ihem,  then  clearly  he  should  be  entitled  to  a  lien,  even  against 
the  owner,  upon  the  goods,  until  he  is  paid  for  the  labor  he  may 
bestow  in  their  carriage. 

Let  us  now  inquire  whether  such  is  the  law.  The  doctrine  is 
certainly  opposed  to  all  the  analogies  of  the  law,  and  it  seems 
to  me  to  every  principle  of  common  justice.  The  only  adjudged 
case  I  have  been  able  to  find,  which  favors  it,  is  Yorke  v. 
Orenaugh,  2  Ld.  Baym.  866.  That  was  replevin  for  a  gelding. 
The  defendant,  who  was  an  innkeeper,  received  the  horse  from 
a  stranger,  who  had  stolen  him.  On  demand  being  made  for 
the  horse,  by  the  owner,  the  defendant,  who  was  ignorant  of  the 
theft  when  he  received  him,  refused  to  deliver  him  up  until  paid 
for  his  keepiDg,  insisting  on  his  right  of  lien.  The  court  held  it 
leafionable  that  he  should  have  a  remedy  for  payment,  which  was 
1^  retainer;  and  that  he  was  not  obliged  to  consider  who  was  the 
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owner  of  the  horse,  bat  whether  he  who  brongfat  Wtn  wa»hia 
goest  And  Holt,  0.  J.,  cited  the  case  of  the  EKt&r  Carrier^ 
which  he  thus  stated:  Where  A.  stole  goods,  and  delivered  tiiem 
to  the  Exeter  carrier,  to  be  carried  to  Ezet^,  the  owner  finding^ 
the  goods  in  the  possession  of  the  carrier,  demanded  them  of 
him.  The  carrier  refosed  to  deliver  them,  without  being  first 
paid  for  the  carriage.  The  owner  bronght  trover  for  Us  goods, 
and  it  was  adjudged  that  the  defendant  might  detain  them  for 
the  carriage,  on  the  ground  that  the  carrier  was  obliged  to  re^ 
oeive  and  cany  them.  Powell,  J.,  denied  the  authority  of  thv 
Exeter  case,  but  concurred  with  Ohief  Justice  Holt  in  the  dito^ 
dsion  of  the  case  then  under  consideration. 

There  is  an  obvious  ground  of  distinction  between  the  cases 
of  carrying  goods  by  a  common  carrier,  and  the  famishing  keep* 
ing  for  a  horse  by  an  innkeeper.  In  the  latter  case,  it  is  equally 
for  the  ben^t  of  the  owner  to  have  his  horse  fed  by  the  inn^ 
keeper,  in  whose  custody  he  is  placed,  whether  left  by  a  thief 
or  by  himself  or  agent;  in  either  case,  food  is  necessary  for  the 
preservation  of  his  horse,  and  the  innkeeper  confers  a  benefit 
upon  the  owner  by  feeding  him.  But  can  it  be  said  that  a  car- 
rier confers  a  benefit  on  the  owner  of  goods,  by  carrying  them 
to  a  place,  where,  perhaps,  he  never  designed  and  does  not  wish 
them  to  go?  Or,  as  in  this  case,  is  the  owner  of  goods  benefited 
by  having  them  taken  and  transported  by  one  transportation  line, 
at  their  own  price,  when  he  had  already  hired  and  paid  another 
to  cany  them  at  a  less  price?  This  distinction  does  not,  how- 
ever,  at  all  affect  the  determination  of  the  case  before  us;  we- 
place  it  entirely  upon  other  grounds. 

The  case  of  Bevan  v.  Waien,  14  Eng.  Com.  L.  698,  was  cited  to 
show  that  a  carrier  was  not  bound  to  inquire  into  the  title  of  a 
person  offering  goods  for  carriage.  In  that  case  the  plaintiff 
bought  two  horses  of  defendant,  which  had  been  previously 
placed  in  the  possession  of  one  Boast,  a  livery  stable  keeper,  for 
feeding  and  training.  When  the  plaintiff,  after  the  purchase,, 
applied  to  Boast  for  the  horses,  he  refused  to  deliver  them  till 
paid  for  keeping  and  training,  which  the  plaintiff  paid,  amount^ 
ing  to  one  hundred  and  thirty  pounds,  and  then  brought  09* 
sumptii  againt  the  defendant  for  the  money.  He  vras  allowed 
to  recover  on  the  ground  that  Boast  had  a  valid  h«n  upon  the 
horses,  and  that  the  sale  by  defendant  to  the  plaintiff  created 
soeb  a  privity  between  them,  as  authorized  the  plaintiff  to  dis- 
fbtagB  ifao  }i«n  and  resort  to  the  defendant  for  repayment.    The 
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decision  of  that  case,  it  is  seen,  does  not  rest  at  all  upon  the 
ground  contended  for  here  bj  the  defendants. 

Several  elementaiy  authorities  are  also  cited  by  defendants* 
counsel,  in  support  of  the  doctrine  assumed,  but  they  are  found 
'n  every  instance,  to  refer  to  the  case  of  Yorhe  v.  Orenaugh,  2 
Ld.  Baym.  866,  and  of  course  do  not  go  far  to  fortify  the  posi- 
tion taken  in  this  case;  but  leave  it  still  resting  upon  the  au* 
thority  of  that  decision  alone.  All  the  other  cases,  in  which 
the  general  proposition  is  laid  down  that  common  carriers  are 
bound  to  receive  goods  o£Eered  for  carriage,  are  evidently  based 
upon  the  supposition  that  the  goods  are  there  offered  by  their 
owners  or  their  authorized  agents;  and  that,  if  in  any  way  they 
acquire  possession  of  property  without  consent  of  the  owner, 
express  or  implied,  they,  like  all  other  persons,  may  be  com- 
pelled to  restore  it  to  such  owner,  or  pay  him  for  its  value. 
And  that  the  doctrine  of  caveat  emptor  applies,  with  the  same 
force,  to  that  class  of  persons  as  to  others,  is  manifest,  I  think, 
from  an  examination  of  authorities. 

The  obligation  of  a  common  carrier  to  receive  and  carry  all 
goods  offered,  is  qualified  by  several  conditions,  which  he  has  a 
right  to  insist  upon  before  receiving  them:  1.  That  the  person 
offering  the  goods  has  authority  to  do  so;  2.  That  a  just  com- 
pensation, or  the  usual  price,  be  tendered  for  the  carriage;  and 
8.  That  although  the  owner,  or  his  agent,  offer  goods  for  car- 
riage and  tender  payment  for  the  freight  in  advance,  still  he  i^ 
not  bound  to  receive  them,  unless  he  have  the  requisite  conven- 
ience to  carry  them. 

In  an  action  brought  against  a  carrier  for  refusing  to  receive 
and  carry  goods,  would  it  not  constitute  a  valid  defense  that 
the  plaintiff  had  stolen  them,  although,  at  the  time  of  offering, 
the  carrier  may  not  have  known  they  had  been  stolen?  In 
Story  on  Bail.,  sec.  582,  it  is  laid  down  that  a  carrier  is  excused 
for  non-delivery  of  goods  to  the  consignee,  when  they  are  de- 
manded, or  taken  from  his  possession  by  some  person  having  a 
superior  title  to  the  property.  And,  again,  where  the  adverse 
title  is  made  known  to  the  carrier,  if  he  is  forbidden  to  deliver 
the  goods  to  any  other  person,  he  acts  at  his  peril;  and  if  the 
adverse  title  is  well  founded  and  he  resists  it,  he  is  liable  to  an 
action  for  the  recovery  of  the  goods.  If,  then,  the  owner  could 
reclaim  the  goods  in  the  hands  of  the  carrier,  after  their  delivery 
to  him,  and  that  would  excuse  a  non-delivery  to  the  depositor, 
it  is  clear  that  he  would  be  justified  in  refusing  to  receive  them 
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from  one  haTing  a  wrongful  possession^  although  at  the  time  of 
nch  refusaly  he  might  not  know  the  manner  in  which  they  had 
been  obtained.  So  a  carrier  is,  in  all  cases,  entitled  to  demand 
the  price  of  carriage  before  he  receiyes  the  goods,  and,  if  not 
paid,  he  may  refuse  to  take  charge  of  them :  Story  on  Bail. ,  sec. 
S86;  WrigU  y.  8neU,  6  Bam.  &  Aid.  353;  Baison  y.  Donovan, 
4  Id.  82;  Oppenheim  y.  Rutaeia,  8  Bos.  k  Pul.  48;  and  Whit,  on 
uieuBy  va» 

It,  tlien,  a  common  carrier  may  demand  payment  for  carnage 
in  adyance,  and  if  he  may  reject  goods  offered  by  a  wrong-doer, 
or  by  one  haying  no  authority  to  do  so,  is  he  not  bound  to  take 
eare  that  the  person  from  whom  he  receiyes  them  has  authority  to 
place  them  in  his  custody?    In  Story  on  Bail.,  sec.  685,  it  is  said: 
A  canier  haying  once  acquired  the  lawful  possession  of  goods 
for  the  purpose  of  carnage,  is  not  bound  to  restore  them  to  the 
owner  again,  unless  his  due  remuneration  be  paid;  eyidently 
presupposing  the  goods  to  haye  been  deliyered  to  him  by  the 
owner;  and  cites  Bradhurst  y.  Columbian  F,  Ins.  Co.,  9  Johns. 
17;  3  Johns.  Oas.  9.   In  Lemprier  y.  Pasley,  2  T.  B.  485,  it  was 
held  that  goods,  wrongfully  deliyered  to  the  person  claiming 
ihem,  who  paid  freight  and  other  charges,  could  not  be  detained 
for  those  expenses  against  the  rightful  owner.     In  2  Kent's 
Com.  688,  it  is  laid  down  that  possession  is  necessary  to  create 
the  lien,  but  though  there  be  possession  of  goods,  a  lien  can  not 
be  acquired  when  the  party  came  to  that  possession  wrongfully. 
So,  if  the  party  came  to  the  possession  of  goods  without  due 
authority,  he  can  not  set  up  a  lien  against  the  owner:   2  Kent's 
Com.  688;  DauJbigny  y.  Dwodl,  5  T.  R.  604;  Hiecox  y.  Oreen- 
woody  4  Efip.  174;  M)Conibie  y.  Daviea,  7  East,  5.   In  Van  Buakirk 
y.  PurinUm,  2  Hall,  661,  property  was  sold  upon  a  condition; 
the  buyer  failed  to  comply  with  the  condition,  but  shipped  the 
goods  on  board  the  yessel  of  the  defendants.    The  owner  claimed 
the  goods,  demanded  them,  and  on  defendants'  refusal  to  deliyer 
them,  brought  troyer  for  their  yalue.    The  defendants  insisted 
on  their  right  of  lien  for  the  freight,  but  the  plaintiff  was  al- 
lowed to  recoyer. 

In  SaUua  y.  EuereU,  20  Wend.  275  [32  Am.  Dec.  541],  the 
master  of  a  yessel,  with  whom  the  defendant  in  error  shipped 
goods  from  New  Orleans  to  New  York,  during  the  yoyage 
made  a  new  bill  of  lading  in  his  own  name  as  owner.  The 
goods  at  New  York  were  sold  to  the  plaintiff  in  error,  who  was 
ignonmt  of  the  shipmaster's  fraud.  The  owner  (the  defendant 
in  error)  sued  the  purchaser  for  their  yalue,  or  return.    Senator 
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Yeiplanck,  in  the  opmion  which  he  deliTeied  in  the  court  of 
errors,  held  this  doctrine:  **The  tuuversal  and  fundamental 
principle  of  onr  law  of  personal  property,  is,  that  no  man  can 
be  divested  of  his  property  without  his  own  consent;  and,  con- 
sequently, that  even  the  honest  purchaser,  under  a  defective 
title,  can  not  hold  against  the  true  proprietor."  And  again, 
"  there  is  no  case  to  be  found,  or  any  reason  or  analogy  any- 
where suggested  in  the  books,  which  would  go  to  show  that  the 
real  owner  could  be  concluded  by  a  bUl  of  lading  not  giyen  by 
himself,  but  by  some  third  person,  erroneously  or  fraudulently:" 
Id.  281.  **  If  the  owner  lose  his  property,  or  is  robbed  of  it, 
or  it  is  sold,  or  pledged  withont  his  consent,  by  one  who  has 
only  a  temporary  right  to  its  use,  by  hiring  or  otherwise;  or  a 
qualified  possession  of  it,  for  a  specific  purpose,  as  for  trans- 
portation, or  for  work  to  be  performed  upon  it,  the  owner  can 
follow  and  reclaim  it  in  the  hands  of  any  person,  however  in- 
nocent:" Id.  282. 

In  Tlhe  Anne,  1  Mason,  512,  persons  not  authorized  by  the 
owner  took  command  of  a  vessel,  and  carried  her  out  of  the 
regular  course  of  the  voyage,  and  employed  a  pilot  to  take  her 
into  port,  and  he  sought  to  enforce  his  lien  on  the  vessel  for 
pilotage.  In  deciding  that  case,  the  court  say:  "  It  can  not  be 
maintained,  upon  any  acknowledged  principles  of  law,  that 
mere  wrong-doers,  or  usurpers  of  the  command  of  the  ship,  not 
acknowledged  or  appointed  by  the  owner,  can  create  a  lien  on 
the  ship,  or  personally  bind  the  owner,  by  a  contract  which 
they  may  choose  to  make,  whether  it  be  beneficial  to  him  or 
not."  In  Greenway  v.  Fisher,  1  Car.  &  P.  190  (11  Eng.  Com.  L. 
862),  it  was  said  that  if  goods  be  placed  in  the  hands  of  a  com« 
mon  carrier  without  the  consent  of  the  owner,  and  while  he  has 
them  in  possession,  they  be  demanded  and  he  refuse  to  deliver 
them,  trover  lies  at  the  suit  of  the  owner.  In  Hoffman  v.  Carow^ 
22  Wend.  318,  the  court  say:  **  The  doctrine  of  our  decision  is, 
that  the  original  and  true  owner  of  movable  property,  who  haa 
not,  by  his  own  act  or  assent,  given  a  color  of  title  or  an  appar- 
ent right  of  sale  to  another,  may  recover  its  value  from  any  one 
having  it  in  possession,  and  refusing  to  deliver  it  up  to  him." 

If  it  be  said  for  the  defendants  that  Allen,  the  master  of  the 
vessel  on  which  the  goods  were  originally  shipped,  or  Eddy  & 
Bascomb,  the  wharfingers  and  forwarders  to  whose  care  at  White- 
hall they  were  consigned,  delivered  them  to  the  defendants,  or  to 
those  from  whom  they  received  them,  it  may  be  replied,  that  if 
such  were  the  fact,  it  would  not  a&et  the  rights  of  the  plaintiffa, 
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or  theliabDitieB  of  the  defendants,  under  the  &cta  found  by  the 
apedal  Terdict  in  this  case.  The  jury  haye  foond  that  the  plaint- 
ifls  contracted  with  the  New  Tork  and  Michigan  Line,  to  tnuuK 
port  their  goods  to  Detroit,  and  paid  them  the  stipulated  price  for 
the  carriage,  in  adyanoe.  The  only  power  over  the  goods  which 
that  line  deriTed  from  their  contract  with  the  plaintiffs,  was,  to 
safely  cany  and  deliyer  them  at  the  place  of  consignment. 
ISiey  had  no  anthoriiy  to  transfer  them  to  any  other  line,  and 
make  the  plainti£Eis  chargeable  for  the  freight.  And  the  defend* 
ants,  under  such  a  transfer,  could  acquire  no  right  to  compen- 
SBfcion  for  freight  as  against  the^  plaintifb. 

Nor  had  Eddy  &  Basoomb,  from  any  fact  appearing  in  the 
oaee,  any  authority  to  forward  the  goods,  from  Whitehall,  by  any 
oonTeyanoe  other  than  that  which  the  plaintiffs  had  directed, 
and  which  appeared  upon  the  bill  of  lading  that  accompanied 
tiie  goods.  A  spedfd  authority  must  be  strictly  pursued; 
and  whoever  deals  with  an  agent,  constituted  for  a  special  pur- 
pose, deals  at  his  peril,  when  the  agent  passes  the  precise  limits 
ci  his  power:  2  Kent's  Com.  631.  No  one  can  transfer  to  an- 
other a  better  title  than  he  has  himself,  or  a  greater  interest  in 
personal  property,  than  he  or  the  person  for  whom  he  acts,  pos- 
sesses: Hoffman  y.  OaroWy  before  cited.  To  create  a  lien,  it  is 
necessary  that  the  party  vesting  it,  should  have  the  power  to  do 
so.  A  person  can  neither  acquire  a  lien  by  his  own  wrongful 
act,  nor  can  he  retain  one  when  he  obtains  possession  of  goods 
without  the  consent  of  the  owner,  express  or  implied:  Davhigny 
V.  Duval,  6  T.  B.  606;  1  Saundf.  PI.  and  Ev.  826;  2  Stark.  Ev. 
860;  Andrew  v.  Dieterichy  14  Wend.  31.  It  is  quite  clear  that 
from  no  deliveiy  made  of  the  goods  in  question,  by  the  original 
carriers,  to  the  Merchants'  line,  can  any  contract  be  implied 
that  the  plaintiffs  would  pay  them  for  the  freight,  and  thus  lay 
the  foundation  for  the  lien  claimed. 

But  if  it  be  admitted  that  the  owners  or  agents  of  the  New 
York  and  Michigan  line,  delivered  the  plaintiffs'  goods  to  the 
defendants,  or  to  those  for  whom  they  acted,  they  must  be  pre- 
sumed to  have  received  them  as  the  agents  of  that  line,  and  to 
have  transported  them  from  Albany  to  Detroit,  for  and  on  ac- 
count of  that  line;  and  they,  consequently,  can  resort  to  it  alone 
for  compensation.  If  the  defendants  are  the  agents  of  the  New 
lark  and  Michigan  line,  they  are  bound  by  the  contract  of 
aflkeightment  which  that  line  made,  and  to  entitle  them  to 
freight  (had  it  not  been  paid  in  advance),  they  should  show  that 
ocmtmct  strietiy  and  fully  performed,  by  a  delivery  of  the  goods 
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to  the  consigiiees  named  in  the  conttact.  It  is  not  sufficient 
that  the  goods  arriyed  at  the  port  of  destination,  but  there  must 
be  a  deliyeiy  of  them  to  perfect  the  right  to  freight:  Ab.  Sh. 
273.  It  is  a  general  and  an  acknowled^d  role,  that  the  voyage 
must  be  performed  according  to  the  contract,  before  the  ship- 
owner or  master  can  demand  his  freight.  Convejance  and  de- 
Uveiy  of  the  cargo,  are  conditions  precedent,  and  must  be  ful- 
filled. A  partial  performance  is  not  sufficient,  unless  deliveiy 
be  dispensed  with,  or  prevented  by  the  owner:  Palmer  v.  •Laril- 
lard,  16  Johns.  866. 

If  the  goods  came  to  the  hands  of  the  defendants  or  their 
principals,  without  the  agency  of  those  who  control  the  New 
York  and  Michigan  Line,  with  or  without  fraud,  as  by  finding 
them  in  a  storiBhouse,  or  on  a  wharf  at  Whitehall,  Albany,  Buf- 
falo, or  elsewhere,  it  would  not  vary  the  case.  If  goods  came 
to  the  possession  of  a  person  by  finding,  and  he  has  been  at 
trouble  and  expense  about  them,  he  has  a  lien  upon  the  goods 
for  compensation,  in  one  case  only,  and  that  is  the  case  of  goods 
lost  at  sea;  then  there  is  a  lien  for  salvage.  This  lien  is  allowed 
upon  principles  of  commercial  necessiiy,  and  is  thought  to 
stand  upon  peculiar  grounds  of  maritime  policy,  and  does  not 
apply  to  cases  of  finding  upon  land:  2  Mason,  88;  2  Kent's  Com. 
635,  and  numerous* cases  there  cited. 

But  it  is  insisted  by  the  plaintiffs  that  a  lien  can  only  be  created 
when  the  relation  of  debtor  and  creditor  exists  between  the  par- 
ties. A  lien  is  defined  to  be  a  tie,  hold,  or  security  upon  goods 
or  other  things,  which  a  man  has  in  his  custody,  till  he  is  paid 
what  is  due  him:  2  Pet.  Dig.  692.  In  the  case  of  the  United 
States  V.  Barney,  5  Blatchf .  2d4,  it  was  held  that  a  lien  can  not 
exist  against  the  government;  for  liens  are  only  known  or  ad- 
mitted, in  cases  where  the  relation  of  debtor  and  creditor  exists, 
so  as  to  maintain  a  suit  at  law  for  the  debt  or  duty  which  gives 
rise  to  the  lien,  in  case  the  pledge  be  destroyed,  or  the  posses- 
sion lost.  An  innkeeper  can  not,  therefore,  upon  the  ground  of 
a  lien,  justify  the  arrest  and  detention  of  the  horses  employed  in 
the  transportation  of  the  public  mails:  2  Pet.  Dig.  693;  2 
Hall's  L.  J.  128.  In  Oppenheim  v.  BusseU,  8  Bos.  &  Pul.  42, 
Justice  Heath  says:  **  There  is  a  certain  privity  of  contract,  be- 
tween the  consignor  of  goods  and  the  carrier,  and  it  is  evident 
that  there  is  this  privify  of  contract  from  this  consideration,  that 
if  the  consignee  can  not  be  found,  or  refuse  to  receive  the  goods, 
the  carrier  may  come  upon  the  consignor  for  the  cairiage  of  the 
goodSy  which  he  could  not  do,  unless  there  was  a  privity  of  con- 
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tract  between  them."  Is  not  the  principle,  decided  in  theee  caeeB, 
perfectly  condnaive  of  the  rights  of  the  parties  to  this  suit  ?  It 
seems  to  me  to  be  a  proposition  too  plain  to  be  controverted. 
That  one  man  can  not,  by  his  own  act,  make  another  his  debtor, 
without  his  consent,  will  not  be  questioned.  Consequently,  it 
is  not  sufficient  to  create  the  relation  of  debtor  and  creditor,  that 
the  plaintiff  should  have  rendered  services  to  the  defendant, 
without  also  showing  that  the  defendant  assented  to  the  services, 
and  expressly  or  impliedly  agreed  to  remunerate  the  plaintiff  for 
them.  Bartholomew  v.  Jacksoriy  20  Johns.  28  [11  Am.  Dec.  237], 
is  a  strong  case  upon  this  point.  The  action  was  assumpsU,  for 
removing  a  stack  of  wheat,  without  the  knowledge  of  the  defend- 
ant, to  prevent  its  being  burned.  The  court,  in  their  decision 
of  the  ease,  adopt  this  language:  '*  The  plaintiff  performed  the 
service  without  the  privity  or  request  of  the  defendant,  and  there 
was,  in  fact,  no  promise,  express  or  implied."  Everts  v.  Adams, 
12  Id.  352,  where  the  plaintiff  furnished  medicines  for  a  town 
pauper,  and  sought  to  charge  the  overseers  of  the  poor,  and 
Dunbar  v.  WUliams,  10  Id.  249,  where  the  plaintiff  provided 
medicines  to  defendant's  slave,  without  the  knowledge  of  the 
owner,  and  numerous  kindred  cases,  are  to  the  same  effect. 

Schmaling  v.  Thomlinson,  6  Taunt.  147;  1  Eng.  Com.  L.  336, 
bears  directly  upon  the  question  involved  in  this  case.  The  action 
was  for  commission,  work,  and  labor,  and  money  paid  for  ship- 
ping and  forwarding  the  goods  of  the  defendants  from  London 
to  Amsterdam.  The  defendants  employed  Aldibert,  Becker  & 
Co.  to  perform  the  business,  and  they  employed  the  plaintifb, 
who  had  no  communication  with,  or  knowledge  of  the  defend- 
ants. The  plaintiffs  forwarded  the  goods  as  directed.  The 
court  decided  there  was  no  privity  between  the  plaintiffs  and 
defendants;  that  the  defendants  looked  to  Aldibert,  Becker  & 
Co.  for  the  performance  of  their  business,  and  Aldibert,  Becker 
&  Co.,  and  they  only,  had  a  right  to  look  to  the  defendants  for 
payment.  There  the  forwarder  delivered  the  goods  and  sued  for 
the  carriage,  etc.  Here  the  defendants  refused  to  deliver  the 
goods,  and  insisted  on  their  right  to  a  lien.  The  principle 
involved,  however,  is  the  same  in  both  cases,  if  it  be  admitted 
that  there  must  be  a  debt  to  sustain  a  lien. 

Finally,  on  a  full  and  careful  consideration  of  this  case,  we 
arrive  at  the  following  conclusions:  1.  That  a  common  carrier  is 
bound  to  receive  and  carry  goods  only,  when  offered  for  carriage 
by  their  owner  or  his  authorized  agent,  and  then  only  upon  pay- 
ment for  the  carriage  in  advance,  if  required;  2.  If  acommoncar« 
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rier  obtainB  the  possession  of  goods  wrongfully,  or  without  the 
consent  of  the  owner,  express  or  implied,  and,  on  demand,  zefusea 
to  deliver  them  to  the  owner,  sach  owner  maj  bring  replevin  for 
the  goods,  or  trover  for  their  value;  3.  To  justify  a  lien  upon 
goods  for  their  freight,  the  relation  of  debtor  and  creditor  must 
exist  between  the  owner  and  the  carrier,  so  that  an  action  at  law 
might  be  maintained  for  the  payment  of  the  debt,  sought  to  be 
enforced  by  the  lien. 

The  fiictsset  forth  in  the  special  verdict  found  in  this  case,  do 
not  bring  it  within  the  principles  which  justify  the  lien  claimed 
by  the  defendants,  and,  therefore,  judgment  for  the  plaintifiEs 
must  be  entered  upon  the  verdict,  for  their  damages  for  the  de- 
tention of  the  goods  replevied,  and  for  their  costs. 


fiiORT  or  Oabbzxr  to  Dktain  Goods  aoaikst  Owskb,  wbuub  Posbbbxov 
WAS  NOT  Rbouved  fbom  HxiL— The  prinoipal  one  is  tiie  leading  one  upoii 
this  subject.  The  others  bearing  npon  the  same  point,  decided  in  this 
country,  ore  Van  Busldrk  v.  Purinton,  2  Hall,  561;  CcUman  y.  CcXUn$,  Id.  569, 
and  RMnaon  y.  Baker,  5  Cnsh.  137.  The  doctrine  of  all  these  cases  is  that 
of  the  principal  case.  In  Van  BuaHrk  v.  Pwinton,  tupra,  and  CoUman  v. 
CoUma,  Id.,  the  case  preeented  was,  that  property  sold  on  a  condition  which 
had  not  been  complied  with,  had  been  shipped  on  board  of  defendant's  vessel, 
and  that  the  latter  asserted  a  right  to  detain  the  goods  against  the  conditional 
vendor,  for  the  amount  of  his  freight  charges;  but  the  right  was  denied,  and 
plaintiff  allowed  to  recover  the  value  of  the  goods  in  an  action  of  trover. 

In  Bobkuon  v.  Baker,  etqnra,  a  carrier  to  whom  goods  had  been  delivered, 
without  the  assent,  express  or  implied,  of  the  true  owner,  claimed  a  right  to 
detain  the  same,  against  the  latter,  until  the  freight  cliarged  by  him  for  the 
transportation  thereof  had  been  paid.  This  right  of  detention  was  again 
denied.  After  referring  to  the  principal  case,  and  to  the  oases  from  HalVu 
reports,  dted  above,  the  court  say:  *'  Thus  the  case  stands,  upon  direct  and 
express  authorities.  How  does  it  stand  upon  general  principles?  In  the 
case  of  8aUu8  v.  EvereU,  20  Wend.  267, 275  [32  Am.  Dec.  541],  it  is  said: '  The 
universal  and  fundamental  principle  of  our  law  of  personal  property  is,  that 
no  man  can  be  divested  of  his  property  without  his  consent,  and  consequentiy 
that  even  the  honest  purchaser  under  a  defective  title  can  not  hold  against 
the  true  proprietor.'  There  is  no  case  to  be  found,  or  any  reason  or  analogy 
anywhere  suggested,  in  the  books,  which  would  go  to  show  that  the  real 
owner  was  concluded  by  a  bill  of  lading,  not  given  by  himself,  but  by  some 
third  person,  erroneously  or  fraudulentiy.  If  the  owner  loses  his  property, 
or  is  robbed  of  it,  or  it  Lb  sold  or  pledged  without  his  oonsent,  by  one  who 
has  only  a  temporary  right  to  its  use,  by  hiring  or  otherwise,  or  a  qualitied 
possession  of  it  for  a  specific  purpose,  as  for  transportation  or  work  to  be 
done  upon  it,  the  owner  can  follow  and  reclaim  it  in  the  possession  of  any 
person,  however  innocent.  *  *  *  Why  should  the  carrier  be  exempt 
from  the  operation  of  this  universal  principle  ?  Why  should  not  theprinciide 
of  caveat  emptor  apply  to  him  ?  The  reason,  and  the  only  reason,  given  is, 
that  he  is  obliged  to  receive  goods  to  carry,  and  should  therefore  have  a  right 
to  detain  the  goods  for  his  pay.  Bat  he  is  not  bound  to  receive  goods  from 
a  WTong-do^r.    He  is  only  bound  to  receive  goods  from  ooe  who  may  righ^ 
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fuQ J  daliver  tliem  to  him,  and  he  can  look  to  tho  title,  m  well  m  penoos  in 
other  pmenitB  and  litaatioiiB  in  life.  Nor  is  a  carrier  bound  to  reoeiye  goods, 
nnlMB  the  freight,  or  pay  for  the  carriage,  is  first  paid  to  bim;  and  he  may  in 
all  cases  secnre  the  payment  of  the  carriage  in  advance."  This  reasoning  is 
identieal  with  that  adopted  in  the  principal  case. 

The  abore  oases  are  opposed,  of  conrse,  to  the  case  of  the  Exeter  carrier, 
died  in  Torhe  ▼.  Chreenaugh,  2  Ld.  Raymond,  888,  and  so  fally  detailed  in 
the  principal  case.  They  are  also  opposed  to  a  dictum  in  the  case  of  King  ▼. 
iUdbard«^8Whart.418;  S.C.,37Am.  Dea422.  But  that  dicfum  was  enlarslj 
BDoaPed  for,  as  the  principle  decided  in  that  case,  and  the  only  one  necessary 
to  be  decided,  was,  that  a  carrier  might  defend  himself  from  a  claim  for  goods 
by  the  person  who  deliyared  them  to  him,  on  the  ground  that  the  bailor  was 
not  the  triM  owner,  and  therefore  not  entitled  to  the  goods. 


Beach  v.  Boibfobd. 

[1  VOUQUMU,  199 J 
A  JUDSMSHT    BmTKJUU)    BY  A    JUBTICB    BT  VlBTDS    OW  A    ScaTDTOET  Atl* 

THOBiTT  must  show  that  the  requirements  of  the  statute  have  been  oom- 
plied  with,  and  if  it  fails  in  this  is  void. 

BiamoftT  BsQUiBBcsNT  ojr  Wixnkssis  to  thx  Exeodtion  of  ak  IzrssEU- 
KXNT  means  subscribing  witnesses. 

Bktrt  of  Patmsivt  of  a  Judomskt  Madx  bt  a  JuanoB  of  thx  Pkaob 
upon  his  docket,  in  his  official  capacity,  is  prima  /dde  evidence  of  the 
iaet  of  payment,  and  to  justify  an  execution  issued  at  a  subsequent  date, 
the  party  claiming  under  the  execution  must  show  that  the  entry  was 


Ebtbibs  Madx  bt  a  Jusncx  upon  his  Dookxt,  apparently  in  his  individual 
capacity,  and  explanatory  of  prior  entries  made  in  his  official  capacity, 
as,  for  instsnce,  of  a  prior  entry  of  payment  of  judgment,  are  not  evi- 
dence in  themselves,  and  can  not  be  heard  to  control  such  prior  entries. 

A  MlHIBZXUAIt  OtnOXB  CAN  NOT  DXFEND  UNDXK    PbOCXSS  FaIR  UPON  TTB 

Faox  alonk,  where  the  object  of  the  action  to  which  he  is  defendant^  is, 
as  in  replevin,  but  to  recover  possession  of  the  goods,  seized  under  the 
process;  he  must,  in  all  such  cases,  in  addition  to  the  prooess,  show  by 
the  production  of  a  valid  judgment,  that  the  court  which  issued  it  had 
aathrarity  to  do  so. 

Bkflevin  for  the  taking  and  detention  of  a  span  of  horses. 
The  taking,  the  detention,  and  the  property  of  plaintiff  were  ad- 
mitted upon  the  trial  by  the  plaintiff  in  error,  defendant  below. 
He,  however,  attempted  to  justify  by  showing  that  the  horses 
were  seized  by  him,  in  his  capacity  of  constable,  under  an  exe- 
cution issued  agftinst  plaintiff  by  Amos  Mead,  justice  of  the 
peace,  reciting  a  judgment  obtained  against  the  plaintiff,  by 
William  McDermott,  before  John  Hoyey,  the  predecessor  in 
office  of  Mead.  No  attempt,  however,  was  made  by  him  to  in- 
troduce in  evidence  the  judgment  upon  which  the  execution 
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issued.  Plaintiff,  after  the  evidence  above  detailed  had  been 
introduced  by  defendant,  read  in  evidence  to  the  jury  the  follow- 
ing entries  from  the  docket  of  John  Hovey,  justice  of  the  peace: 

"Wm.  McDermott  v,  Lemuel  Botsfoid.  I  hereby  confess 
judgment  in  favor  of  plaintiff,  for  the  sum  of  ninety  dollars, 
due  on  money  lent,  to  be  stayed  three  months  and  no  longer, 
and  costs  of  suit.  Leicuel  Botsfobd. 

'*  Judgment  rendered  in  accordance  with  the  above  confession, 
I^ov.  26,  1840.  Damages,  ninety  dollars.  Justice's  fee, 
fifty-eight  cents.  Judgment,  ninety  dollars  and  fifty-eight 
cents. 

"  The  within  judgment  for  damages  and  costs,  paid  this  sixth 
day  of  February,  1841.  John  Hovey,  J.  P." 

This  last  entry  was  written  across  the  face  of  the  first,  and 
below  it  was  another  entiy  to  the  effect  that  it  was  to  be  consid- 
ered null  and  void  because  procured  by  fraud,  and  because  the 
money  was  removed  from  Hovey's  hands  after  payment,  without 
his  authority,  by  Myron  Botsford,  defendant's  agent.  This  in- 
definite entry  was  signed  *'  John  Hovey,"  without  an  addition 
indicative  of  his  official  character.  The  jury  was  instructed 
that  it  must  find  for  plaintiff  if  the  judgment  was  satisfied  at 
the  time  that  the  execution  issued,  and  that  the  entry  of  the 
justice  upon  his  docket  that  his  previous  entry  of  payment  was 
null  and  void  must  be  disregarded;  and  that  it  must  also  find 
for  plaintiff  if  the  entry  of  the  judgment  was  not  in  compliance 
with  the  statute. 

Oearge  W.  Wisner,  for  the  plaintiff  in  error. 

A.  J7.  Ednncom,  contra. 

By  Court,  Mobell,  0.  J.  The  defendant  below,  having  proved 
that  he  took  the  property  by  virtue  of  a  legal  execution,  insists 
that  it  is  a  sufficient  justification  for  the  officer,  without  produc- 
ing and  proving  the  judgment  on  which  the  execution  issued. 
No  objection  appears  to  have  been  made  by  the  plaintiff  below, 
on  the  trial,  to  the  proof  of  the  execution,  without  proof  of  the 
judgment.  He  subsequently,  however,  proved  the  judgment 
himself;  and  he  contends:  1.  That  the  judgment  was  void,  not 
having  been  entered  in  pursuance  of  the  provisions  of  the  stat- 
ute: H.  S.  389,  sec.  2.  2.  That  it  appears  from  the  docket  of 
the  judgment,  that  it  had  been  paid  previous  to  the  issuing  of 
the  execution. 

1.  The  statute,  B.  S.  389,  sec.  2,  authorizes  a  justice  of  the 
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peace  to  enter  judgment  by  confession,  "  proyided  such  confes- 
eion  shall  be  in  'writing,  and  signed  hj  the  person  making  the 
same,  in  presence  of  the  justice  and  one  or  more  competent  wit- 
nesses/'   The  justice  derives  his  authority  to  enter  the  judgment 
solely  from  the  statute,  and  the  confession  of  judgment  should 
show  that  the  statute  was  complied  with.     It  does  not  appear 
from  the  entry  of  the  judgment,  that  the  confession  was  written 
and  signed  in  the  presence  of  the  justice,  and  one  or  more  com- 
jpetent  witnesses.    Although  the  statute  does  not  say  that  the 
ustioe  and  the  witnesses  shall  subscribe  their  names  as  wit- 
nesses, still,  no  person  can  be  a  witness  to  the  execution  of  a 
written  instrument,  without  subscribing  it  as  such;  and  it  was 
clearly  the  intention  of  the  legislature  that  the  witnesses  should 
so  subscribe.     The  statute  not  having  been  complied  with,  the 
judgment  was  a  nullity:  Tsnny  v.  Filer,  8  Wend.  569.     The  con* 
sent  of  the  party  can  not  make  a  void  judgment  valid:  Id.    The 
justice,  therefore,  had  no  jurisdiction  over  the  person  of  the 
defendant. 

2.  Admitting  the  judgment  to  have  been  valid,  if  it  had  been 
paid,  the  justice  had  no  power  to  issue  the  execution  upon  it. 
On  the  sixth  day  of  February,  1841,  the  justice,  in  his  official 
capacity,  made  an  entry  on  his  docket,  that  the  judgment  for 
damages  and  costs  was  paid.  Thi»  was  prima  fade  evidence 
that  the  judgment  had  been  paid  and  satisfied,  and  no  execution 
could  subsequently  issue  on  the  judgment,  without  showing 
that  this  entry  was  erroneous.  The  subsequent  entry,  made  by 
John  Hovey,  in  his  individual  capacity,  and  without  date,  was 
not  evidence  in  itself.  If  the  plaintiff  below  placed  any  reli* 
ance  upon  it,  testimony  should  have  been  introduced  to  explain 
it.  None  was  offered,  and  the  judge  was  right  in  directing  the 
jury  to  diregard  it. 

But  the  plaintiff  in  error  insists,  that  notwithstanding  the 
judgment  may  be  void,  or  may  have  been  paid,  still,  the  execu* 
taon  is  a  perfect  justification  to  the  officer,  and  that  it  is  not 
necessaiy  for  him  to  produce  the  judgment  upon  which  the 
execution  was  foimded;  and  he  relies  upon  the  case  of  Savacool 
V.  Baughtan,  6  Wend.  170  [21  Am.  Dec.  181].  This  case  was 
an  arrest  of  the  person;  and  it  was  held  that  "a  ministerial 
officer  is  protected  in  the  execution  of  process,  whether  the 
same  issue  fllrom  a  court  of  limited  or  general  jurisdiction,  al- 
though the  court  have  not,  in  fact,  jurisdiction  of  the  case,  pro- 
vided, that  on  the  face  of  the  process  it  appears  that  the  court 
have  jurisdiction  of  the  subject-matter,  and  nothing  appears  to 
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apprise  the  officer^  bat  that  the  ooiirt  also  has  jurisdiction  of  the 
person  of  the  party  to  be  affected  hy  the  process/' 

In  Earl  ▼.  Camp  and  Stone,  16  Wend.  562,  which  was  tteBpaas 
for  taking  from  his  possession  property  which  the  plaintiff  had, 
as  a  constable,  leTied  npon  by  Tirtoe  of  a  writ  of  attachment 
issued  by  a  justice  of  the  peace,  and  which  process  the  court 
held  to  be  void,  the  court  say:  '*  It  is  insiBted  that  the  plaintiff, 
being  a  ministerial  officer,  should  be  protected  by  his  process, 
whidi  was  fair  on  its  face,  though  the  magistrate  wanted  juris- 
diction; and  so,  indeed,  he  should,  within  the  case  of  Savaoool 
T.  Baughton,  6  Id.  170  [21  Am.  Dec.  181],  and  various  other 
cases  decided  by  this  court:  McQuiniy  ▼.  Herrick,  6  Id.  240, 
243.  Wilooac  ▼.  Smith,  Id.  231  [21  Am.  Dec.  218];  BeynMa  ▼. 
Moore,  9  Id.  86, 86  [24  Am.  Dec.  116],|9er  Sutherland,  J.;  Alem- 
under  t.  Hoyt,  7  Id.  89;  Coon  t.  Cangden,  12  Id.  496,  499; 
Bogers  ▼.  MuUiner,  6  Id.  597  [22  Am.  Dec.  546].  These  cases 
go  the  utmost  length,  and  the  true  length,  in  the  protection  of 
ministerial  officers.''  ^^In  general  they  ought  not  to  look  be- 
yond the  process,  and  in  no  case  need  they  do  so.  The  duty  is 
usually  to  arrest  the  person,  or  to  take  the  goods  of  another, 
the  latter  of  which  is  to  be  followed  by  a  sale.  Savaoool  t. 
Bougkton  was  an  arrest  of  the  person.  Mexander  t.  Edyl, 
Beynolds  t.  Moore,  and  Coon  t.  Congden  are  cases  of  goods 
seized  and  sold.  Our  later  cases  are  full  and  pointed  upon  the 
want  of  jurisdiction  in  respect  to  subject-matter;  and  the  prin- 
ciple upon  which  they  go  is  equally  applicable  to  a  want  of 
jurisdiction  over  the  person.  Accordingly  the  collector  of  a 
militia  fine  was  protected,  though  the  delinquent  was  exempt 
from  military  duty:  Fox  y.  Wood,  1  Bawle,  148."  "  Wherever 
there  is  jurisdiction  of  the  process,  the  law  means  to  make  the 
officer  safe  in  yielding  implicit  obedience.  Eren  the  justioe 
who  issued  his  warrant  against  a  resident  freeholder,  without 
previous  summons  or  oath,  was,  in  Sogers  t.  MuUiner,  6  Wend. 
599  [22  Am.  Dec.  546],  protected  within  this  principle." 

"  But  the  rule  is  one  of  protection  merely;  and  beyond  that 
is  not  meant  to  confer  any  right.  The  armor  which  it  furnishes, 
is  strictiy  defensive.  It  is  personal  to  the  officer  himself;  and 
can  not  be  used  to  confer  any  right  upon  the  wrong-doers,  un- 
der color  of  whose  void  proceedings  he  is  called  upon  to  act. 
Suppose  he  goes  on  and  makes  sale  of  the  property  levied  upon; 
even  the  innocent  purchaser  takes  no  right.  To  perfect  his  title, 
he  must  show  a  valid  judgment;  a  solid  foundation  for  the  pro- 
cess.   This  is  emphatically  so  of  the  x>ttriy  who  instituted  the 
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proceedings."  '*  In  no  case  where  an  ofiScer  becomes  satisfied 
fhat  there  is  a  want  of  jurisdiction,  is  he  bound  to  act  in  any 
way.  He  has  a  discretion,  if  he  choose  to  exercise  it;  and  if 
he  refuses  in  the  first  instance,  the  parfy  can  not  make  him  ac- 
countable. In  JJbee  t.  Wardy  8  Mass.  79,  the  officer  had  made 
an  arrest,  and  suffered  an  escai)e  upon  a  justice's  execution, 
whereby  the  plaintiff  lost  his  debt.  In  an  action  for  the  escape, 
though  the  execution  was  fair  on  its  &ce,  and  imported  juris- 
diction, yet  the  officer  was  allowed  to  protect  himself  by  show- 
ing that  it  was  issued  without  authority.  Yet  the  court  allowed 
that  it  furnished  a  complete  protection  against  an  action  of  tres- 
pass. This  is  following  out  the  long-settled  distinction  laid 
down  by  Hale,  C.  J. ,  in  Anonymous,  1  Yent.  259;  and  which  was 
adjudged  in  Squibb  t.  Hole,  2  Mod.  29;  S.  C. ,  1  Freem.  129.  The 
same  distinction  is  laid  down  dbiter,  by  Parsons,  0.  J.,  in  DU' 
lingham  t.  Snow,  6  Mass.  558,  with  respect  to  a  collector  of 
taxes."  These  cases  establish  the  principle,  that  a  ministerial 
officer  is  protected  by  his  process,  which  is  fair  on  its  face,  al- 
though the  magistrate  wanted  jurisdiction,  if  he  is  proceeded 
against  as  a  tortfeasor;  but  in  no  other  case  will  it  protect  him, 
unless  he  shows  a  valid  judgment. 

This  is  an  action  of  replevin,  and  the  proceedings  are  in  renu 
The  person  found  in  possession  of  the  property,  is  not  called 
upon  to  respond  in  damages  as  a  trespasser,  for  the  value  of  the 
property;  he  is  merely  summoned  to  appear  and  answer  the 
plaintiff  for  the  xmjust  detention  of  the  property.  The  issue  to 
be  tried  is,  who  had  the  right  of  property.  The  question  does 
not  arise  whether  the  defendant  was  a  trespasser  or  not,  as  the 
property  which  the  officer  has  levied  upon,  is  not  held  by  him 
for  his  own  benefit,  but  for  that  of  the  party  for  whom  he  acts. 
"  It  is  for  every  substantial  purpose,  his  action;  and  if  it  be  ob- 
vious he  has  no  right,  it  necessarily  follows  that  the  officer  has 
none.  The  latter  comes  en  autre  droit,  and  must  stand  or  fall 
upon  the  claim  of  his  principal:  Per  Spencer,  J.,  in  Hotchkiaa 
V.  McVickar,  12  Johns.  403,  408.  It  is  not  logical  in  any  sense 
for  him  to  say,  'I  am  privileged  in  an  act  of  force,  which  I  do 
suddenly,  according  to  the  command  of  my  writ.  The  law  will 
protect  me  in  obeying  the  process  which  it  has  authorized  an- 
other to  create;  therefore,  I  acquire  a  property;  nay,  another,  a 
wrong-doer,  shall  take  an  interest  or  property,  in  virtue  of  that 
act:'"  Brooks  v.  French,  5  Wend.  568.  Who  is  to  take  the 
money  assessed  for  the  value  of  the  goods,  if  the  right  of  prop- 
erty should  be  found  in  the  defendant?    Not  the  party  who 
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caused  the  ezeontion  to  be  issued;  for  his  judgment  was  void 
or  had  been  paid;  and  if  paid,  it  must  remain  a  godsend  to 
the  officer;  no  person  could  receive  it  out  of  his  hands. 

In  all  cases  of  replevin,  I  have  always  considered  the  rule 
well  settled,  that  if  a  party  claimed  to  hold  the  property  by  vir- 
tue of  a  levy  under  an  execution,  he  must  in  the  first  place  show 
a  valid  jud^^ent  for  the  foundation  of  that  execution,  in  order 
to  sustain  his  right  to  the  property.  In  this  case,  although  the 
defendant  did  not  introduce  the  judgment,  which  he  was  bound 
to  do,  before  he  introduced  his  execution,  still,  the  plaintiff 
having  done  so,  it  would  have  supplied  that  defect  in  the  proof 
(as  there  were  no  objections  made  to  the  execution),  if  it  hisid 
been  a  valid  judgment.  But  it  having  been  shown  that  the 
judgment  was  void,  and  if  not»  that  it  had  been  paid,  the  execu* 
tion,  though  regular  on  its  face,  was  also  void,  and  formed  no 
defense  for  the  officer. 

Judgment  affirmed. 

A  JusnoB  MUST  Stbiotlt  Pubsus  TBI  BaQcniBiaim  of  the  ttitote  mi- 
thondng  him  to  enter  judgment  by  ooofeHian,  end  the  feoti  neoeenry  te 
give  him  the  jnziadictlon  to  enter  ench  judgment  must  afiinnatively  appeer 
from  the  prooeedings,  or  the  judgment  will  be  void:  WUaom  ▼.  Dami,  1  Mi(di« 
100;  ShadbaUT,  Brotuon,  Id.  89;  Spearv,  Carter^  Id.  22;  AUeny.  Oarpmter^ 
15  Id.  32,  dting  the  principal  oaee. 

Pboobss  Vaud  upon  isb  Faob,  though  it  may  be  iuffioient  to  protect  the 
officer  who  haa  acted  thereunder,  when  proceeded  against  as  a  wrong-doer, 
Im  no  protection  to  him  where,  as  in  an  action  of  replevin,  the  only  object 
sought  is  the  recoyery  of  the  goods  seised  thereunder,  unless  he  may  show 
that  the  process  was  either  authorised  by  a  prior  valid  judgment  or  other- 
wise: Adanu  t.  Hubbard,  30  Mich.  105;  LeSo^r.  Ecut  Saginaw  CUff  BaO- 
way,  18  Id.  239^  citing  the  principal  case.  A  reference  to  the  note  in  ^SSawoeoof 
▼.  BcfughUm,  21  Am.  Dec  207,  wm  show  that  this  distinotlan  Is  well 
tained  by  the  authorities. 
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PtiAKTESBS'   BaI^  V.   NeELY. 

[7  HoWAXD,  80.] 

A  Behkabxno  oan  not  bx  Granted  avtkb  tbx  Tbrm  in  which  a  diBere» 
WM  pronoanoed.    A  bill  of  review  is  then  the  proper  remedy. 

The  Qkantino  of  an  Appeal  and  its  Subsequeivt  Pebfection  Ditxst 
THE  €k>UBT  BELOW  of  all  joriadiotion*  and  it  can  not  afterwards  set  aside 
the  order  from  which  the  appeal  has  been  taken.  The  loss  of  the  bill  of 
ezoeptioDS  embodying  the  testimony  npon  which  the  appeal  is  founded, 
does  not  avoid  this  rale. 

IPUkVD  in  an  Administbatob,  tending  to  defeat  the  ends  of  his  tmst,  ren- 
ders his  acts  void,  and  they  will  be  set  aside  at  the  instance  of  any  party 
in  interest,  where  the  application  has  been  made  at  the  earliest  oppor« 
ianity,  and  before  any  rights  have  accmed  to  innocent  third  parties. 

Idem.— PuBCHASER  at  an  Administbator's  Sale,  before  he  has  paid  the- 
amount  of  his  bid,  has  acquired  no  right  which  will  prevent  a  court  from., 
setting  aside  the  sale,  where,  owing  to  the  fraudulent  devices  of  the  ad- 
minisfcrator,  he  has  been  enabled  to  bid  in  the  property  at  much  below  ita- 
nal  value. 

AfnMPT  OP  ADMiNmBATOR  TO  Sboure  thb  Propertt  to  the  family  of* 
the  decedent  at  an  under-prioe,  by  discouraging  bidding  at  his  sale  thereof^ 
is  fraudulent;  and  if  so  far  successful,  that  at  such  sale  the  property  la 
bid  in  trust  for  the  family  at  much  below  its  value,  the  sale  will  be  set 
aside  at  the  instance  of  any  creditor  of  the  estate  to  whom  damage  is- 
thereby  threatened. 

Affbal  from  the  probate  court  of  Olaibome  county.    The 
opinion  states  the  case. 

Jl  H.  Maury,  and  MtnUgomery  and  Bcyd^  fat  the  plaintifffl  in 
eiior. 

Thra^ier  and  Sdlers,  oonira. 
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By  Court,  Clitton,  J.  John  G.  Neely  and  wife,  as  the  ad* 
ministrator  and  administratrix  of  William  King,  deceased,  pro- 
cured an  order  from  the  probate  court  of  Claiborne  couniy,  for 
the  sale  of  the  personal  estate  of  the  decedent  to  pay  its  debts; 
and  in  December,  1840,  the  sale  took  place.  About  fifiy-fiye 
slaves  and  other  personalty,  all  of  which  had  been  appraised  at 
the  aggregate  sum  of  tweniy-one  thousand  two  hundred  and  six 
dollars,  were  sold  for  the  sum  of  four  thousand  four  hundred 
doUara.  At  the  December  term,  1840,  of  the  said  probate  court, 
fte  FfauaterB'  Bazik  filed  a  petition,  alleging  that  the  estate  was 
largely  indebted  to  it,  and  praying  that  the  sale  might  be  set 
aside;  and  at  the  January  term,  1841,  the  court  did  set  it  aside, 
upon  the  ground  of  fraud,  collusion,  and  inadequacy  of  price. 
It  does  not  appear  from  the  record  that  any  bill  of  exceptions 
was  taken  at  the  time,  or  any  appeal  prayed.  At  the  following 
February  term,  Neely  and  wife  filed  a  petition  for  a  rehearing, 
which  was  granted^  aiid  the  order  made  at  the  previous  term, 
setting  aside  the  sale,  was  annulled.  The  })etition  for  a  rehear- 
ing states  that  a  bill  of  exceptions,  embodying  the  testimony 
given  in  upon  the  trial  at  the  January  term,  had  been  signed  by 
ihecourt,  and  that  they  had  prayed  an  appeal,  which  was  granted; 
but  that  the  day  after  the  adjournment  of  the  court,  it  was  as- 
certained that  the  bill  of  exceptions  had  been  lost,  and  could 
never  afterwards  be  found.  This  allegation  was  probably  the 
ground  on  which  the  rehearing  was  granted.  The  cause  was 
continued  until  the  Sept^nber  term  of  the  court,  when  the  sale 
was  confirmed  and  ordered  to  be  recorded.  From  this  order  the 
case  comes  by  appeal  to  this  court. 

As  a  general  rule,  a  rehearing  can  not  be  granted  after  the 
term  is  passed  in  which  the  decree  was  pronounced.  A  bill  of 
review  is  then  the  only  remedy:  HodgesY.  i>atn8,4Hen.  &  M.  400; 
Fwrman  v.  Cos,  1  Cai.  Cas.  in  Err.  96;  Dunham  v.  Winam^  2  Paige, 
84.  The  loss  of  the  bill  of  exceptions  does  not,  by  any  means, 
afford  a  satisfactory  reason  for  the  granting  of  the  rehearing. 
An  appeal  had  been  prayed  and  granted,  by  which,  if  the  then 
appellants  had  executed  the  bond  as  required  by  law,  the  court 
below  had  lost  all  jurisdiction  of  the  cause.  What  was  the 
course  proper  to  be  pursued  upon  the  loss  of  the  bill  of  excep- 
tions, we  will  not  attempt  to  indicate;  but  we  are  satisfied  the 
one  taken  was  not  correct.  As  there  are  other  grounds,  how- 
ever, on  which  the  judgment  will  be  reversed,  we  shall  not  dwell 
upon  this. 
An  admini.strator  is  but  a  trustee,  and  the  aasets  a  tnwt  fond. 
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for  the  creditoiB  and  distribntees  of  an  estate:  1  Stoiy's  Eq. 
506;  Cable  v.  Martin  d  Bell,  1  How.  561.  Any  fnad  npon  ttie 
part  of  the  administrator,  which  tends  to  defeat  the  ends  of  the 
trust,  will  justify  the  court  in  declaring  his  acts  Toid,  whenerer 
it  can  be  done  withont  prejudice  to  the  rights  of  innocent  third 
persons.  The  title  can  not  pass  unless  for  the  purposes  and  in 
the  manner  prescribed  hy  law.  The  probaite  court  has  the  power 
to  watch  oyer  the  execution  of  its  orders;  to  see  that  tiiej  are 
not  made  the  instruments  of  frand,  and,  when  tiiey  are  perverted 
to  improper  uses,  to  set  aside  the  acts  done  imder  them.  This 
lesnltB  from  the  simple  elementary  principle  that  ibe  power  of 
all  courts  to  apply  the  remedy  is  co-eztenaiTe  with  its  jnrisdic- 
iion  oTer  the  sabject-matter:  4  Kent,  191;  Kershaw  r.  Thomp- 
son, 4  Johns.  Ch.  609.  To  hold  otherwise,  when  it  has  been 
settled  that  its  jurisdiction  in  matters  of  administration  is  ample 
and  exdusiye,  would  be  to  declare  the  utter  impotence  of  the 
law,  and  to  make  the  arenne  to  frand  in  the  admiiEistration  of 
estates  as  broad  and  beaten  as  the  public  highway.  But,  in  the 
application  of  the  principle,  regard  must  be  had  to  the  time 
when  aid  is  asked,  and  to  the  rights  of  third  persons  innocently 
acquired.  If,  then,  there  is  fraud  in  this  sale,  it  must  be  set 
aside,  as  the  application  for  that  purpose  was  made  at  ibe  earii* 
est  practicable  day,  and  there  are  no  third  persons  whose  rights 
conflict. 

The  evidence  in  the  record  will  show  that  Stamps,  who  acted 
as  the  agent  of  the  Planters*  Bank,  started  to  the  place  of  sale 
with  an  intention  to  bid  for  the  prox)erty,  and  that  he  fell  into  a 
strange  delusion  as  to  the  place  of  the  sale.  That  the  petition- 
exB  contributed  to  create  that  delusion,  and  to  take  advantage  of 
it,  is  most  manifest.  The  testimony  is,  that  Neely,  one  of  the 
administrators,  on  the  morning  of  the  sale,  called  at  the  house 
of  William  Briscoe,  one  of  the  witnesses,  and  told  him  that 
Stamps  was  coming  down  to  attend  the  sale,  and  I2tat  he  would 
probably  expect  that  the  sale  would  take  place  at  his  house,  and 
he  reqnested  the  witness  to  wait  tmtil  Stamps  came  along,  to  ac- 
company him  to  his  house,  to  keep  him  company,  and  entertain 
him  with  a  view  to  prevent  his  attending  the  sale.  The  witness 
objected  to  doing  so,  but  Neely  insisted  on  his  going  to  take 
dinner;  this  he  did.  He  arrived  there  about  eleven  o'clock, 
found  Stamps  and  William  Sims  there,  and  they  alT  remained  at. 
the  residence  of  Neely,  eating,  drinking,  and  talking  until  after 
dinner.     Neely  returned  immediately  before  dinner,  with  four 
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or  five  others;  and  after  dinner  the  witness  inquired  when  the 
sale  would  take  place,  and  was  informed  that  it  was  over. 

Another  witness,  William  Sims,  states  that  he  went  to  tho 
residence  of  Neely  to  attend  the  sale,  and  to  purchase  negroes; 
that  he  arriyed  at  his  house  at  a  quarter  past  nine  o'clock,  and 
was  there  all  the  time  that  Stamps  was.  The  witness  asked  Mrs. 
Neely,  the  administratrix,  at  what  time  the  sale  would  take  place. 
She  replied  after  twelye  o'clock.  He  asked  for  the  negroes,  as 
he  wished  to  see  them  before  ihe  sale;  she  replied  that  tiiey  weie 
picking  out  cotton;  that  they  would  be  there  after  a  while,  and 
that  Mr.  Neely  had  either  gone  or  sent  for  them.  He  heard 
Mrs.  Neely  tell  Stamps  not  to  be  xmeasy  or  impatient,  that  the 
sale  would  not  take  place  before  twelre  o'clock,  and  that  she 
would  not  take  any  advantage  of  him,  but  what  was  honorable. 
Stamps  was  also  offered  as  a  witness,  but  objected  to  on  the 
score  of  interest,  and  excluded. 

Thus  it  appears  it  was  the  plan  of  Neely  to  decoy  Stamps  to 
his  house,  and  to  have  him  entertained  there,  till  the  sale  was 
completed.  The  witness  to  whom  he  applied  refused  to  aid 
him;  yet  the  plan  was  carried  out.  Stamps  went  to  the  house 
of  Neely;  was  kindly  entertained  by  one  of  the  parties;  was  de* 
sired  not  to  be  impatient;  told  that  no  advantage  would  be  taken 
of  him;  kept  in  the  belief  that  he  was  at  the  place  appointed  for 
the  sale,  and  detained  there  under  that  belief  until  it  was  con- 
cluded. The  witness,  Sims,  who  went  to  purchase  slaves,  was 
induced,  by  the  conduct  and  conversation  of  Mrs.  Neely,  to  be- 
lieve that  the  sale  was  to  take  place  at  Neely's  residence,  and 
was  likewise  detained  there  till  it  was  over.  If ,  in  all  this, 
there  was  no  assertion  of  falsehood,  there  was  at  least  a  sup- 
pression of  truth,  which  equally  violates  good  faith,  and  avoids 
all  transactions  infected  by  it.  Any  subtle  machinations, 
whether  in  words  or  deeds,  designed  to  circumvent,  amounts  to 
a  deceit,  which  may  be  relieved  against:  Dondwn  ▼.  Towng^ 
Meigs,  157;  Stoiy  on  Eq.  200,  213. 

There  are  other  circumstances  of  suspicion,  of  no  little  weight, 
in  the  case.  All  the  property  was  purchased  by  one  man,  at 
prices  about  one  fifth  of  the  appraised  value;  the  purchaser  sets 
up  no  claim  for  himself,  but  alleges,  it  is  said,  that  he  bought 
for  the  children  of  Mrs.  Neely,  by  her  first  husband,  Mr.  King. 
In  many  cases,  equity  will  not  permit  parties  to  hold  property 
acquired  through  the  fraud  of  third  persons:  Story  on  Eq.  258; 
Ewguenin  v.  Baseley,  14  Yes.  289.    Here  the  purchaser  has 
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parted  with  no  money,  and  stands  just  as  be  did  before  tbe  sale. 
It  is  not  possible  for  the  court  to  wink  so  hard  as  not  to  see  the 
tme  character  of  this  transaction,  and  not  to  perceive  in  it  a 
eontriyance  to  secure  the  property  to  the  family,  without  the 
slightest  regard  to  the  rights  of  creditors,  who  had  the  first 
claim  upon  it.  The  sale  could  not  lawfully  commence  till  after 
twelTc  o'clock;  it  was  concluded,  the  parties  concerned  in  it 
went  a  mile,  and  dined  at  an  hour  so  early,  that  after  dinner 
one  of  the  company  inquized  when  the  sale  would  commence. 
He  was  informed  it  was  over.  Fifty-five  slaves,  the  stock  at- 
Isched  to  the  &rm,  the  crop  of  com  and  fodder,  the  plantation 
tttensils,  and  household  fomiture,  were  all  sold  in  so  short  a  time 
that  one  of  the  witnesses,  after  it  was  over,  asked  when  it  would 
begin.  The  loss  was  four  fifths  of  the  appraised  value,  and 
about  the  same  ratio  compared  with  the  advance  offered  to  be 
made  by  the  Planters'  Bank.  Such  indiscreet  haste  and  ruin- 
ous sacrifice  demand  that  a  corrective  should  be  applied. 

The  last  order  of  the  probate  court  will  be  reversed,  and  its 
ffst  order,  setting  the  sale  aside,  because  of  fraud,  affirmed. 

Decree  reversed. 


Pobteb's  Heirs  v.  Pobiceb. 

[7 ILOWAXD,  106.] 

AvT  Pastv  to  a  Dbobxs  or  Order  of  thb  Pbobatx  Court  may  appeal 
therefrom. 

VvoH  ▲  Pro  Goimsso  Diorsi  in  the  Proratr  Court  the  oanae  mnel 
be  set  for  a  final  hearing*  and  a  final  decree  mnst  be  entered  in  favor  of 
complainanta  only  after  dae  and  regular  proof  of  their  right  to  recover. 

To  A  pRrnoN  or  Bill  to  Obtain  Distribution  or  an  Estate,  the  ad- 
ministrator or  executor  is  an  indispensable  party,  without  whom  no  de- 
cree can  be  properly  entered. 

Eastabds  are  not  Included  bt  the  Word  '*  CmLDREN"  in  the  statute  of 
descents  and  distributions. 

PsTmoir  by  Tilleth  Porter,  in  the  probate  court  of  Franklin 
eonniy,  to  obtain  a  distributive  abare  in  the  estate  of  his  de- 
eeased  mother,  Nancj  Porter.  The  facts  of  the  case  are  set 
forth  in  the  opinion  of  Clayton,  J. 

Boyd  and  Montgomery,  for  the  appellants. 

Webber  and  Jennings,  contra. 

By  Court,  Trotter,  J.  A  preliminaiy  question  has  been  made, 
whether  the  appeal  be  allowable,  inasmuch  as  the  administrator 
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and  two  of  the  distributees  have  not  united  in  the  appeal.  The 
law  allows  to  any  x>arty  who  may  feel  aggrieyed,  the  right  to  ap- 
peal from  any  order,  decision,  decree,  or  sentence  of  the  probate 
QonrL  From  the  nature  of  the  answers  of  the  two  defendants 
whc  nnite  in  the  prayer  of  the  petitioner,  they  are  not  injuri- 
ously affected  by  the  decree.  The  cause  as  to  them  is  at  an  end; 
the  decree  does  not  aggrieve  them.  The  same  may  be  said  of 
the  administrator,  who  is  a  mere  trostee,  and  as  such  must  stand 
indifferent  as  to  how  the  decree  goes,  or  as  to  who  gets  the 
money.  As  the  record  stands,  this  is  virtoally  and  really  a  con- 
test between  the  petitioner  and  the  appellants.  We  can,  there- 
fore, entertain  no  doubt  that  the  apx>eal  is  allowable.  On  the 
merits  of  the  case,  there  can  be  no  doubt.  The  answer  of  the 
appellants,  by  denying  the  heirship  of  Tilleth  Porter,  stated  a 
fact,  which  is  of  course  fatal  to  the  claim  urged  in  the  petition* 
It  denies  the  very  ground  and  foundation  of  his  right  as  stated 
in  the  petition.  The  demurrer  admits  the  answer  to  be  troe. 
And  yet  the  coiurt  not  only  disallowed  the  demurrer,  but  ren- 
dered a  final  decree  in  favor  of  the  petitioner.  This  was  cer- 
tainly erroneous.  And  it  was  equally  improper  to  make  the 
decree  without  proof  to  support  the  facts  on  which  it  was 
predicated.  It  is  then,  as  a  general  rule,  that  upon  a  pro  con- 
fe98o  decree,  the  court  can  only  set  the  cause  for  a  final  hearing, 
and  make  the  decree  final  upon  due  and  regular  proof  of  the 
right  of  complainant  to  recover. 

A  re-argument  having  been  awarded  in  this  case,  Mr.  Justice 
CQayton  delivered  the  opinion  of  the  court  at  the  present  term: 

This  is  a  petition  filed  in  the  probate  court  of  Franklin  county, 
by  the  appellee,  for  a  distributive  portion  of  the  estate  of  Nancy 
Porter,  deceased,  against  the  administrator  of  her  first  admin- 
istrator, and  her  heirs  at  law.  The  defense  set  up  is  the  ille- 
gitimacy of  the  petitioner;  and  the  want  of  proper  parties* 
There  was  no  proof  taken  in  the  cause;  five  of  the  parties,  who 
are  the  present  appellants,  deny  the  claim  of  the  petitioner; 
two  of  the  parties  were  willing  to  grant  the  petition,  admitting, 
the  subsequent  intermarriage  of  the  ancestors,  and  their  recogr 
nition  of  tiie  petitioner.  The  administrator  of  the  first  adminisr 
trator  paid  no  attention  to  the  cause,  and  the  petition  was 
taken  for  confessed  against  him,  and  a  decree  entered  in  favor 
of  the  petitioner. 

The  first  inquiry  is,  whether  there  is  not  a  want  of  proper  par- 
ties, because  there  is  no  representative  of  the  estate  of  the  dece- 
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dent  befoie  the  court.  The  statate  under  which  this  proceed- 
ing is  had,  enacts  that  '*  any  person  entitled  to  the  distribution 
of  an  intestate's  estate,  may  petition  the  court  of  the  proper 
county,  setting  forth  his  claim,  whereupon  it  shall  be  the  duty 
of  the  court  to  grant  a  rule  upon  the  administrator  to  make  the 
distribution  agreeably  to  law:"  How.  &  Hutch.  406,  see.  70. 
From  the  terms  of  this  act,  it  would  seem  that  the  administrator 
of  the  estate  sought  to  be  distributed  is  an  indispensable  party; 
and  when  plenary  proceedings  are  had,  it  is  equally  import- 
ant to  have  him  before  the  cotirt.  The  same  rule  obtains  in  a 
oourt  of  equity.  In  some  cases  it  has  been  held  sufficient,  un* 
der  certain  circumstances,  to  make  the  administrator  alone  a 
party — ^though  more  generally  all  the  distributees  are  requirite 
parties;  but  in  every  case  where  distribution  is  sought,  the 
administrator  or  executor  has  been  held  a  necessary  party: 
Priichard  y.  ffioks,  1  Paige,  270;  Myers  ▼.  Wade,  6  Band.  448; 
Bradford  t.  Felder,  2  McGord's  Ch.  168;  Farre  t.  Colden,  1  Paige, 
166;  Da^voue  ▼•  Fanning,  4  Johns.  Gh.  199.  So  far  does  this  rule 
extend,  that  distributees  can  not  sue  an  executor  de  son  tori, 
without  having  an  administrator  de  bonis  non  as  a  party,  because 
a  lecoreiy  by  the  distributees  would  leave  him  still  liable  to  the 
demand  of  the  administrator  de  bonis  non:  Frazier  t.  Fraeier^s 
Exectdors,  2  Leigh,  649.  Hence  it  apx>ears  there  were  not 
proper  parties  before  the  court,  to  authorize  the  decree  which 
was  rendered;  and  for  this  reason  the  case  must  be  rerersed. 

Upon  the  other  point,  also,  the  decree  is  erroneous.  The  sim- 
ple question  is,  whether  bastards  are  comprehended  under  the 
word  children,  in  our  statute  of  descents  and  distributions.  At 
tiie  time  of  the  passage  of  that  statute,  the  same  words  in  the  Eng- 
lish statutes  on  the  same  subject  had  received  a  fixed  and  estab- 
lished construction.  Even  before  the  statutes  of  Charles  11.,  it 
had  been  held  that  "  those  who  were  bom  from  an  illegal  con- 
nection, were  not  numbered  among  children:"  Co.  Lit.  8,  b. 
From  the  time  of  Elizabeth  the  word  children  in  a  vrill,  where 
there  were  both  Intimate  and  iUegitimate  children,  had  been 
held  to  mean  the  legitimate  only:  See  Beachcroft  t.  Beachcrqft, 
1  Madd.  430;  1  Bl.  Com.  878, 879.  It  was  well  known  that  un- 
der the  English  law  illegitimates  could  not  take  property  by 
descent,  derived  either  from  the  father  or  the  mother;  that  they 
were  of  the  blood  of  no  one;  could  be  heirs  of  no  one;  and  could 
not  be  the  stock  through  which  consanguinity  could  he  traced: 
Bl.,  supra.  With  the  English  statute  before  it,  and  with  a  fuU 
knowledge  of  the  construction  it  had  received*  our  legislature 
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re-enacted  it,  without  manifesting  the  slightest  intention  to 
change  the  rule  of  construction  so  established.  This  is  a  strong 
reason  for  adhering  to  the  rule.  By  the  same  statute  a  case  is 
provided  for  in  which  a  child  bom  out  of  wedlock  may  be  ren- 
dered legitimate;  that  is,  upon  the  marriage  of  the  parents  and 
recognition  of  such  issue.  This  was  a  change  of  the  English 
law,  and  goes  to  prove  that  with  this  addition,  they  intended 
that  law  to  remain  unaltered. 

This  point  came  before  the  supreme  court  of  the  United  States, 
upon  the  construction  of  a  similar  statute  in  Virginia.  The 
court  says:  "As  bastards,  they  were  incapable  of  inheriting  the 
estate  of  their  mother;  the  current  of  inheritable  blood  was 
stopped  in  its  passage  from  and  through  the  mother,  so  as  to 
prevent  the  descent  of  her  property  and  that  of  her  ancestors, 
either  to  her  own  illegitimate  children,  or  to  their  legitimate  oS' 
spring:"  Stevenson's  Heirs  v.  StiUivant^  5  Wheat.  207;  4  Con. 
641.  This  seems  also  to  accord  with  the  prevailing  exposition 
of  similar  statutes  in  the  United  States :  Cooley  v.  Dewey  y  4  Pick. 
98  [16  Am.  Deo.  326];  McCarmick  v.  CarUreU,  7  Terg.  615;  Drake 
V.  Drake,  4  Dev.  110;  Jones  v.  Burden,  4  Desau.  440;  LitUe 
V.  Lake^  8  Ohio,  289.  In  Connecticut,  the  contrary  has  been 
decided:  Hea^  v.  White^  6  Conn.  228;  but  this  case  is  overborne 
by  the  others  just  cited.  It  is  the  policy  of  the  law  to  sustain 
the  institution  of  marriage,  as  the  surest  and  safest  groundwork 
on  which  society  can  rest,  and  to  make  that  the  only  source  from 
which  inheritable  blood  can  flow. 

It  is  urged  in  argument,  that  Tilleth  Porter  was  rendered  legit- 
imate by  the  marriage  of  his  parents,  and  subsequent  recogni- 
tion. There  is  no  proof  of  that  &ct  in  the  record,  nor  any 
mention  of  it,  except  in  the  answer  of  two  of  the  defendants. 
Their  admission  can  not  affect  the  rights  of  their  co-defendants; 
and  it  is  unfortunate  if  the  proof  exists,  that  it  was  not  made. 
The  pro  confesso  against  Byrd,  the  administrator  of  the  first  ad* 
ministrator,  can  have  no  effect,  because  he  does  not  represent 
the  estate  of  Nancy  Porter,  nor  does  he  appear  to  have  any  in- 
terest of  any  kind  in  the  subject-matter. 

The  decree  will  be  reversed,  and  the  petition  dismissed. 


iLUOimiATX  Gbold  could  not,  at  oommon  law,  inherit  his  father's  eatatei 
Smted  ▼.  Ewing,  22  Am.  Dec.  41. 
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GOIINEB  V.  BOUTO. 

[7  HowABD,  176.] 

A  Non  EriDSirrLr  Payable  at  Somb  Timb  arbb  Daxb  can  not  be  de- 
clared upon  aa  a  note  payable  on  demand,  thoagh  by  raaaon  of  the  omia- 
■loQ  of  certain  wordB,  the  exact  time  of  payment  can  not  be  detenmned. 
8o  where  a  note  is  payable  '*twenty-foar  after  date,"  it  can  not  be  de> 
dared  npon  as  a  note  payable  on  demand. 

Wbxrs  thb  Wobd  ''Months"  is  Omittxd  in  a  Non,  so  that  npon  ita 
face  no  time  of  payment  is  indicated,  the  omission  may  be  supplied  by 
the  holder,  and  the  alteration  so  effected  wiU  not  vitiate  the  note. 

Idxm. — ^A  NonB  in  which  thb  Wobd  "Months"  has  bbbn  Sttpplibd  by 
the  holder,  in  order  that  it  may  indicate  some  time  of  payment,  may  be 
read  in  evidence  to  the  jury  wlthoat  farther  eridence  that  that  was  the 
word  intended,  in  support  of  a  declaration  where  the  note  is  declared 
npon  as  one  payable  so  many  "  months"  after  data. 

AmuvpsiT.    The  opinion  states  the  case. 

B,  D.  Hcwardy  for  the  appellants. 
Vanwinkle  and  FoUer,  contra. 

By  Oonrt,  Clayton,  J.  This  vma  an  action  of  aaawnquii  upon 
a  promissoiy  note  in  which  theie  is  an  omission  of  some  word 
that  would  express  the  time  when  it  is  payable.  It  reads, 
"  twenty-four  after  date,"  not  saying  whether  days,  months,  or 
years  were  intended.  The  declaration  avers  that  months  were  in* 
tended.  Upon  the  trial  the  defendants  objected  to  the  reading  of 
the  note  to  the  jury.  The  plaintiff  then  offered  to  explain  the  am* 
faiguily  by  a  witness,  but  the  court  suffered  the  note  to  be  read, 
and  recused  to  hear  other  evidence.  To  this  the  defendants  ex- 
cepted. Verdict  and  judgment  were  rendered  for  the  plaintiff*, 
and  the  case  comes  by  appeal  to  this  court.  It  is  urged  that 
the  note  shovld  have  been  excluded,  because  it  was  by  law  a 
note  payable  on  demand,  and  therefore  varied  from  the  note  de- 
scribed in  the  declaration.  When  no  time  of  payment  is  fixed 
in  a  note  it  is  payable  on  demand:  LobdeU  v.  Hopkins^  6  Cow. 
617;  Tlumjmn  v.  Ketcham,  8  Johns.  192  [5  Am.  Dec.  882]. 
But  this  is  not  a  note  of  that  kind.  It  is  evidently  payable  at 
some  time  after  the  date,  either  days,  months,  or  years.  The 
holder  could  not  disregard  its  words  and  go  for  immediate  pay- 
ment. He  might  have  filled  it  up  with  the  time  really  intended, 
and  which  had  been  omitted  by  mistake,  and  such  alteration 
would  not  vitiate:  Chit,  on  Bills,  206,  207.  But  surely  if  the 
plaintiff  had  declared  as  upon  a  note  payable  on  demand,  this 
note  could  not  have  been  read  in  support  of  the  allegation. 
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If  ihe  court  had  thought  the  note  was  void  for  uncertainty^ 
then  it  should  have  been  withheld  fiom  the  juiy.  We  do  not 
think  that  it  was  void.  Words  are  often  supplied  to  carry  out 
the  reasonable  intention  of  the  parties;  and  in  pleading  the  in- 
stminent  is  described  as  if  it  contained  the  omitted  words.  In 
one  case  the  word  pounds  was  supplied:  Coles  ▼.  Htdme,  15 
Com.  L.  568;  in  another  the  word  hundred:  Waughr.  Busad, 
1  Marsh.  311;  in  another  the  name  of  the  bargainor:  IZoyd  t. 
Lord  Say  and  Sete,  1  Bro.  P.  C.  379;  and  in  another  the  name 
of  the  obligee:  Langdon  t.  Ooote^  3  Ley.  21.  See  Kincannon  v. 
CarroU,  9  Yeig.  11  [30  Am.  Dec.  391].  In  Boyd  t.  Brolherson, 
10  Wend.  93,  a  note  was  intended  to  be  made  for  eight  h^j^dred 
dollars,  but  by  mistake  the  two  latter  words  were  omitted.  The 
note  was  indorsed,  and  afterwards  altered  by  the  maker  by  the 
insertion  of  those  words.  In  an  action  against  the  indorser, 
the  question  as  to  the  sum  intended  to  be  inserted  was  submit- 
ted to  the  jury;  and  upon  the  testimony  of  the  maker  they 
found  for  the  plaintiff. 

In  this  case  the  issue  was  for  the  jury  to  determine.  The 
ayerment  that  the  note  was  payable  twenty-four  months  after 
date,  had  to  be  proven  to  their  satisfaction.  The  note  was  a 
necessary  link  in  the  chain  of  evidence,  and  was  properly  per- 
mitted to  go  before  them.  They  were  satisfied  of  the  truth  oi 
the  avennent,  and  we  see  no  reason  to  disturb  their  finding. 

Judgment  affirmed. 


MFiRRHiTi  V.  MoOBE's 

[7  HowABD,  271.] 
SrATUTORT  OONSTBUCnON. — COICPXNSATION  07  AX  EZBOUI^B  OB  Aj>lfIHIB- 

TiUTOB  MUST  BX  Dbtebicined  bt  Refebenob  to  the  Tftlne  of  the  estate 
adminiatered  upon,  where  part  thereof  may  have  eaoaped  appraiaement, 
notwithatanding  the  atatatory  directioii  that  aneh  oompenaation  ahall  be 
a  percentage  upon  the  appraised  value  of  the  estate. 
Tbk  Tdcx  ot  Allowavgb  ot  Cohpxnsation  to  an  ezeontor  or  adminstrator 
ahould  be  upon  the  final  settlement  of  the  eatate. 

Appeal  from  the  probate  coiurt  of  Adams  county.  Appel* 
lant  is  the  administrator  with  the  will  annexed  of  the  es- 
tate of  Robert  Moore»  deceased.  The  appraised  Talue  of  the 
estate  was  twenty-six  thousand  three  hundred  and  fourteen 
dollars.  During  the  period  of  his  administration,  appellant 
raised  two  crops  upon  the  real  estate  of  the  deceased,  and 
finally  obtained  an   order  for  its  sale.      The  entire  amount 
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Accounted  for  bj  him  was  ninety-four  thousand  eight  han- 
dled and  sixty-three  dollars.  Upon  the  rendering  of  his 
final  account,  the  court  below  decreed  in  the  matter  of  the  com- 
pensation of  the  administrator,  that  he  be  allowed  ten  per  cent, 
upon  the  apjxraiBed  value  of  the  estate;  the  allowance  to  be  made 
as  of  the  date  of  the  final  settlement.  From  this  order  the  a<]- 
ministrator  appealed,  contending  in  this  court  not  only  that  he 
was  entitled  to  commissions  in  proportion  to  the  Talue  of  the 
estate  administered  upon,  but  also  that  such  commissions  should 
have  been  allowed  upon  the  amounts  accounted  for  by  him  in 
his  prior  settlements  with  the  probate  court,  as  if  of  tiiB  times 
when  such  settlements  were  made. 

QwUman  and  MsMvrrany  for  the  iappeUant. 

Manigomery  and  Boyd,  contra. 

By  Court,  Clateon,  J.  Two  questions  are  presented  for  oar 
dstennination:  1.  What  shall  be  the  measure  of  compensation 
to  an  executor  or  administrator?  2.  And  when  shall  that  com- 
pensation be  receiyed? 

The  decision  must  rest  upon  a  &ir  construction  of  our  stat- 
utes. One  of  the  first  duties  of  an  executor  or  administrator  is, 
to  make  an  inventory  of  the  goods,  chattels,  and  credits  of  the 
<leceased.  Appraisers  are  to  be  appointed  by  the  court  at  the 
tune  the  letters  are  granted,  whose  duty  it  is  to  appraise  the 
goods,  chattels,  and  personal  estate  of  the  deceased;  ^their  re- 
turn of  this,  together  with  the  return  of  the  administrator 
usually  contained  in  one  instrument,  constitutes  the  inyentory 
and  appraisement.  In  addition  to  this,  the  administrator 
should  return  an  account  of  the  money  on  band,  and  a  list  of 
the  debts  due  to  the  estate;  these  form  the  credits,  which  are 
not  required  to  be  appraised,  for  very  obvious  reasons.  After 
tiie  return  of  the  first  inventory,  if  other  assets  come  to  his 
hands,  it  is  his  duty  to  make  return  of  them.  If  it  be  requisite 
to  sell  the  real  estate,  the  probate  court  may  grant  him  leave  to 
do  so,  and  he  must  report  the  amount  and  terms  of  sale  to  the 
court.  In  this  last  instance  no  appraisement  is  directed — ^the 
sale  itself  is  the  appraisement.  This  is  a  summary  of  the  duties 
of  the  administrator,  and  it  will  be  seen  that  much  of  his  duty, 
and  often  the  most  intricate  and  laborious  part,  relates  to  por- 
tions of  the  estate  which  are  not  required  to  be  appraised. 

The  two  sections  which  relate  to  the  compensation  of  the  ex- 
ecutor or  administrator,  are  the  nineiy-sixth  and  one  hundred 
and  first  of  the  law  in  regard  to  the  estates  of  decedents:  How. 
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&  Hutbh.  414,  415.  The  former  is  in  these  words: ''  In  all  cases 
the  court  shaU  allow  to  an  executor,  or  administrator,  or  collec- 
tor, on  the  final  settlement  of  his  or  her  account,  such  compen- 
sation as  shall  appear  to  said  court  reasonable  and  just,  for  his 
or  her  trouble  in  administering  the  estate  of  the  testator  or  in- 
testate, not  less  than  five  nor  exceeding  ten  per  cent,  on  the 
amount  of  the  appraised  value  of  such  estate/'  The  other  sec- 
tion is  almost  in  the  same  language,  but  it  directs  the  allowance 
to  be  not  less  than  one  nor  more  than  ten  per  cent,  on  the  ap- 
praised value. 

Does  this  language  so  limit  the  allowance  to  the  administra- 
tor that  it  can  be  made  only  on  that  part  of  the  estate  which  is 
appraised  ?  Other  portions  of  the  estate  which  are  not  required 
to  be  appraised,  but  which  must  be  administered,  are  equally 
within  the  reason,  spirit,  and  intention  of  the  law.  A  case  now 
in  this  court  forcibly  exemplifies  the  injustice  of  confining  the 
compensation  to  a  commission  upon  the  appraised  value  of  the 
estate.  The  estate  has  been  in  the  hands  of  the  administrator 
for  many  years;  its  appraised  value^  besides  some  fifteen  or 
eighteen  slaves,  was  less  than  five  hundred  dollars;  the  amount 
of  assets,  exhibited  on  the  final  settlement,  exceeds  one  hundred 
and  fifty  thousand.  This  increase  does  not  result  from  a  de- 
fective inventory  in  the  first  instance,  but  from  a  gradual  in- 
crease of  the  property  under  careful  management.  To  give  the 
administrator  ten  per  cent,  on  the  original  appraised  value  of 
this  estate,  as  his  compensation,  would  look  like  a  mockery  of 
justice.  It  is  wrong  to  impose  onerous  duties  upon  men,  and 
to  deny  them  compensation  for  their  discharge.  Such  a  rule 
would  tend  strongly  to  make  them  negligent  in  the  performance 
of  the  trust,  or  to  make  them  seek  indemnity  in  some  other  way. 
We  believe  that  the  words  *'  appraised  value,"  were  intended  to 
cover  the  whole  estate  administered,  and  were  thought  to  do  so 
at  the  time. 

We  think,  therefore,  that  the  allowance  in  this  case  should  be 
made  to  extend  to  the  whole  estate  administered,  as  evidenced  by 
the  several  inventories  and  accounts  rendered  by  the  administra- 
tor from  time  to  time,  in  which  he  has  charged  himself  with  the 
amounts  which  have  come  to  his  hands.  It  should  not  be  con- 
fined to  that  portion  of  the  estate  which  has  been  appraised,  and 
the  administrator  forced  to  a  gratuitous  administration  of  the 
balance.  This  allowance,  however,  can  only  be  made  upon  the 
final  settlement  of  the  estate,  and  should  stand  as  a  credit  to  the 
administrator  as  of  that  date.    The  same  principle  and  rule  aie 
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applicable  to  the  administration  of  Mexrill  upon  the  other  estate 
of  James  Moore,  which  is  incidentally  connected  with  that  of 
Robert  Moore.  The  same  decision  is  made  in  reference  to  it. 
These  seem  to  be  the  only  points  on  which  the  opinion  of  this 
court  is  sought. 

The  decree  of  the  probate  court  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  that  court  to  allow  the  ad- 
ministrator as  compensation  such  commission,  not  less  than  one 
nor  more  than  ten  per  cent.,  as  shall  seem  to  said  court  reason- 
able and  just,  upon  the  whole  amount  of  assets  administered, 
not  merely  the  appraised  value;  but  the  allowance  to  be  made  as 
of  the  date  of  the  final  settlement 

Judgment  reversed. 


Ellis'  Adm'b  v.  GoiofEBOiAL  Bank  of  Natchez. 

[T  HOWAXD,  294.] 

Tbs  Hou>xb  or  A  Bill  Who  has  Plackd  Noticb  or  Protbst  in  thb  Post- 
omox  in  dne  time,  is  not  responsible  for  any  defects  in  the  regulation  of 
the  mails,  or  for  the  time  which  may  ela^Me  between  the  deposit  of  the 
notice  and  its  delivery. 

TKB  FdST-KABK  UPON  AN  EnTBLOPB  IB  NOT  GoNOLUBiya  BvmxNCX  of  the 
time  of  its  deposit  in  the  post-offioe;  it  may  be  shown  that  the  deposit 
was  made  at  a  time  different  from  that  whidi  the  post-mark  woold  indi- 
oate. 

Ths  Agxnt  op  thb  Holdbb  of  a  Bill,  to  Makb  a  Dxmand^  Is  entitled  to 
one  day,  to  give  notioe  to  his  principal  of  a  default;  and  the  latter  is 
entitled  to  one  day  alter  he  reoeiyes  the  notioe,  to  give,  or  forward  notioe 
by  mail,  to  the  drawer  or  indorser. 

PlMymr  bt  a  Kotabt  mubt  bb  Basbd  upon  a  Dbman]>  made  by  himseU;  it 
Is  not  sufficient  that  the  demand  was  made  by  his  dork. 

Assumpsit.    The  opinion  states  the  case. 

QuUman  and  MsMurran,  for  the  appellant 

McDonald  and  MaUhewson,  contra, 

BjConrtyOLATTOHyJ.  This  was  an  action  of  OMUfi^MJIyfaroiight 
against  the  appellants  bj  the  appellee,  upon  two  bills  of  ex- 
change, indorsed  bj  their  intestate.  One  of  these  was  for 
five  thousand  dollars,  payable  in  New  Orleans;  the  other  was 
for  two  thousand  dollars,  payable  in  Philadelphia.  Several 
questions,  applicable  to  each  of  these  separately,  grew  out  of 
the  instructions  asked  of  the  court.  Those  in  regard  to  the 
laiger  bill,  will  be  first  considered.  The  defendants,  by  their 
oounsel,  aaked  the  court  to  instruct  the  jury,  **  that  the  post* 
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mark  on  the  envelope  is  evidence  of  the  time  when  notice  was 
mailed  in  the  post-offioe."  This  the  court  refused  to  do.  A 
charge  had  been  before  given  at  the  request  of  the  plaintiff,  and 
without  exception  on  the  part  of  the  defendants,  that  ''if  the 
notary  put  the  notice  in  the  New  Orleans  post-o£Gice  on  the  day 
or  day  after  the  bill  was  protested,  he  discharged  his  duty;  and 
the  fact  that  it  was  detained  in  the  post-office  there,  does  not 
discharge  the  indorser."  The  testimony  of  the  notaiy  was,  iliat 
he  had  placed  the  notice  in  the  post-office  at  New  Orleans,  on 
the  day  of  the  protest  of  the  bill.  If  by  the  term  ''  mailed,"  as 
used  in  the  charge  asked  for,  is  meant  the  time  when  a  letter  is 
started  from  the  office  in  which  it  is  deposited,  the  instruction 
was  correctly  refused,  because  that  is  not  the  point  of  inquiry, 
and  in  a  case  like  this,  it  was  a  mere  abstract  proposition.  If 
the  holder  of  a  bill  places  the  notice  of  protest  in  the  proper 
office  in  due  time,  it  is  legal  diligence,  and  he  is  not  responsible 
for  any  defects  in  the  regulation  of  the  mails,  or  for  the  time 
which  elapses  from  its  deposit  in  the  office  and  its  delivery: 
Dichins  v.  Beat,  10  Pet.  579.  But  if  by  that  term  was  meant 
the  time  when  the  letter  was  deposited  in  the  office,  it  was  not 
evidence  of  that  fact,  except  by  inference  and  presumption.  In 
the  charge  given  at  the  instance  of  the  plaintiff,  the  jury  had 
Ibeen  told  at  what  time  the  letter  must  be  put  in  the  office 
in  order  to  render  the  defendant  liable;  they  had  the  letter  and 
post-mark  before  them,  as  well  as  the  evidence  of  the  notary^ 
and  it  was  for  them  to  decide  upon  the  whole  testimony.  The 
charge  asked  by  the  defendant  would  seem  intended  to  exclude 
other  evidence,  and  to  make  the  post-mark  the  sole  proof  of  the 
fact.  For  the  reason  that  a  correct  charge  had  already  been 
given,  the  one  under  consideration  was  properly  refused. 

The  next  ground  of  exception  grows  out  of  tiie  refusal  of  the 
court  to  charge  the  jury  ''  that  if  the  bill  was  the  property  of 
the  plaintiff,  and  was  sent  to  New  Orleans  for  collection,  and 
there  protested,  it  was  the  duly  of  the  notary  to  address  notices 
directly  to  the  indorser  at  his  residence."  The  doctrine  is  well 
settled  that  an  agent  of  the  holder  is  allowed  one  day  to  give 
notice  to  his  principal  of  a  default,  and  the  principal  to  one  day 
after  he  receives  the  notice  to  give  or  forward  notice  by  mail  to 
the  drawer  or  indorser:  8  Kent,  108;  BuUer  v.  Duvcdy  4  Yerg. 
266;  CoU  v.  Noble,  5  Mass.  167;  United  States  Bank  v.  Goddard, 
6  Mason,  866.  There  is  no  distinction  as  to  the  point  of  notice 
whether  the  party  who  causes  the  bill  to  be  protested  be  a  holder 
in  bis  own  right,  or  in  right  of  another.    This  charge  was  there- 
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fore  correctly  refused.  The  other  charges  asked  for  by  the  de- 
fendant in  reference  to  this  bill  were  given  by  the  court;  and  as 
they  were  not  excepted  to  by  the  plaintiff,  it  is  not  necessary  for 

05  to  pass  upon  them.  The  facts  out  of  which  those  charges 
grew  were  no  doubt  considered  by  the  jury  to  be  in  favor  of  the 
plaintiff.  This  disposes  of  the  points  in  regard  to  the  larger 
hill,  and  there  is  no  error  injurious  to  the  appellant,  or  of  which 
he  can  complain  so  far  as  that  bill  is  concerned. 

The  first  instruction  asked  by  the  defendant  as  to  the  other 
bill,  was,  "  that  the  demand  must  be  proven  to  have  been  made 
by  the  notary;  proof  of  demand  made  by  the  derk  is  not  sufii- 
oient."  This  was  refused.  The  evidence  left  it  in  doubt  by 
whom  the  demand  was  made;  the  point  was  therefore  material. 
The  court  erred  in  refusing  to  give  this  chaige:  the  bill  being  a 
foreign  one:  Oarmichael  v.  Bank  of  Penngylvania,  4  How.  567 
[35  Am.  Dec.  408].  The  statute  likewise  contemplates  that  the 
duties  of  the  notaoy  should  be  performed  by  him  in  person,  and 
that  his  certificate  should  rest  upon  his  own  knowledge,  not 
upon  information  furnished  by  others:  How.  &  Hutch.  873.  If 
in  this  case  the  demand  and  protest  should  be  made  in  accord- 
ance with  the  laws  of  Pennsylvania,  because  the  bill  is  made 
payable  there,  the  laws  of  that  state  in  that  particular  are  like 
our  own  so  far  as  we  have  any  information:  See  Stewart  v.  Alison, 

6  Seig.  &  B.  324  [9  Am.  Dec.  433] ;  Jackson,  v.  Newton,  8  Watts, 
401;  Chit  on  Bills,  489. 

The  only  remaining  question  is,  whether  the  act  of  the  notary 
or  his  clerk  amounted  to  a  demand,  or  furnished  an  excuse  for 
the  want  of  it.  The  proof  is  that  **  he  went  to  the  counting- 
house  of  the  acceptor,  found  it  shut  up,  and  no  person  there  to 
answer  for  the  payment:"  the  bill  was  then  protested.  In  nearly 
all  the  cases  which  we  have  been  able  to  find  on  this  point,  after  a 
very  diligent  search,  the  evidence  shows  that  inquiry  was  made 
in  the  neighborhood  for  the  maker  or  acceptor,  when  he  was  not 
found  at  his  dwelling  or  place  of  business,  and  thus  an  excuse 
for  want  of  personal  demand  is  furnished:  Chlpin  v.  Eard^  3 
McCord  394  [15  Am.  Dec.  640];  Shed  v.  BreU,  1  Pick.  401  [11  Am. 
Dec.  209;]  Eme  v.  AOely,  1  Nev.  &  M.  433;  Bayley  on  Bills, 
198;  Chit  on  Bills,  398.  In  CoUins  v.  BvHer,  2  Stra.  1087,  it 
was  held  that  finding  the  house  shut  up,  was  not  in  itself  a  suf- 
ficient excuse  for  want  of  presentment.  See,  also,  the  case  of  Steio^ 
art  V.  Eden,  2  Cai.  150.  But  as  this  case  will  be  reversed  upon 
another  ground,  it  is  not  necessary  for  us  now  to  decide  this  point; 
we  therefore  withhold  the  expression  of  any  opinion  upon  it. 

Am.  Dso.  VoIm  xi«— 6 


Cartwright  v.  Carpenter.  [Mist. 

For  the  error  in  refusing  to  charge  that  the  plaintiff  must 
show  that  the  demand  was  made  by  the  notaiy  himself,  other> 
wise  his  protest  is  not  evidence  of  the  demand,  the  judgment 
will  be  reversed. 

Judgment  reversed  and  new  trial  awarded. 

See  eontrctf  Fish  ▼.  Jaekman,  36  Am.  Dea  709^  whereit  is  nid  that  an  agent 
to  make  a  demand  is  not  entitled  to  a  day  before  giving  notioe  to  his  prinei- 
pal,  but  that  he  may  wait  nntil  the  departnre  of  the  next  maiL  That  catav 
however,  reoognizes  that  the  proper  ooorse  of  the  agent  is  to  notify  his  pria- 
dpal,  and  not  the  indorsers  of  the  note,  and  that  the  principal,  after  receipt 
of  this  notice,  has  one  day  within  which  to  notify  the  other  parties.  See  also 
cases  cited  in  note  to  that  cass^ 

KocABT  OAV  HOT  Basb  A  PBomT  npon  a  presentment  made  by  Ims  desks 
Ommkhad  v.  Jkmk  qf  Pauugivania,  85  Am.  Dec  408. 


GABrWBIGHT  V.   GaBPEISTBB. 

[7  HowAXD,  898»] 

A  PlBSOH  WH06X  Falbb  Rsfbbsxntatioks  havb  Induokd  Akoitexb  to  a 
certain  line  of  conduct,  is  liable  to  the  latter  for  the  loss  he  has  thereby 
incurred,  and  must  make  good  such  representations. 

A  JxTDQUEST  Pbooubbd  IN  AN  AcnoN  Pbosbocttbd  ih  thx  Namb  of  the 
covenantee,  by  one  to  whom  the  benefit  of  the  covenant  has  been  assigned, 
is  evidence  between  such  covenantee  and  assignee,  and  may  be  used  by 
the  latter  to  show  that  the  representations  of  the  former  as  to  the  exist- 
ence of  any  claim  by  him  against  the  defendant  in  the  action  were  false. 

Air  AsBiovxB  MAT  RsoovxB  ntOM  HIS  AsBiGVOB  the  costs  expended  by  him 
in  the  prosecution  of  an  unfounded  claim,  falsely  represented  by  the  lat- 
ter to  be  valid. 

Assumpsit.  Appellant  leased  a  house  to  one  Rowan,  by  an 
indenture,  in  which  the  latter  covenanted  to  leave  the  tenements 
in  as  good  repair  as  he  received  them.  The  Oarpenters,  the  ap- 
pellees, having,  after  the  expiration  of  the  lease  to  Bovean,  ap- 
plied to  appellant  to  employ  them  to  repair  the  house,  were 
shown  by  him  the  lease  to  Rowan,  and  were  told  that  the  latter 
had  not  complied  vrith  his  covenant  as  to  repairs;  and  that  were 
they  willing  to  make  the  repairs  that  should  have  been  made  by 
Rowan  under  his  covenant,  and  look  to  him  for  their  remunera- 
tion, they  might  do  so.  The  Carpenters  ultimately  acceded  to 
this  offer  of  appellant,  and  proceeded  to  make  the  repairs  that, 
according  to  him,  should  have  been  performed  by  Rowan  under 
his  covenant.  This  work  accomplished,  a  suit  was  brought  by 
api>ellees  against  Rowan  on  the  covenant,  in  the  name  of  Cart- 
vnight.    It  was  understood  by  the  latter,  and  by  the  appellees. 
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ihat  this  action  was  for  the  benefit  of  appellees,  and  its  man- 
agement was  undertaken  by  them.  The  action  failed,  because  it 
was  now  testified  that  it  was  shown  o»n  the  trial  that  Rowan  had 
oomplied  with  his  covenant,  by  leaving  the  premises  in  as  good  a 
state  of  repair  as  he  found  them.  This  action  was  thereafter  in- 
stituted against  Cartwright,  to  recover  the  value  of  the  labor 
performed  by  appellees.  Appellant  pleaded  the  general  issue 
and  a  plea  of  payment.  Under  the  latter  plea  he  attempted  to 
prove,  as  a  seiroff,  an  account  for  costs  paid  by  him  in  the  suit 
against  Rowan.  The  plaintifls  had  verdict.  The  other  &cts  ap- 
pear in  the  opinion. 

QuiJtman  and  MbMurran,  for  appellant. 

Montgomery  and  Boydj  contra. 

By  Court,  Clayton,  J.  Several  charges  were  asked  by  the 
counsel  of  the  plaintiffs  to  be  given  to  the  jury,  four  of  which 
only  seem  to  call  for  consideration:  1.  If  the  jury  believe  that 
the  defendant  falsely  represented  that  the  repairs  to  be  done  on' 
the  house  leased  by  Rowan  were  such  as  were  necessary  to  put 
the  house  in  as  good  repair  as  when  Rowan  received  it,  the  de- 
fendant will  be  liable  for  the  work.  2.  The  verdict  and  judg- 
ment in  favor  of  Rowan  in  the  suit  brought  by  Dr.  Cartwright, 
is  conclusive  evidence  that  Rowan  was  not  liable  for  the  repairs 
charged  for  in  the  said  suit.  3.  The  plaintiffs  are  not  liable  for 
the  costs  of  suit  brought  by  Cartwright  against  Rowan,  unless 
it  is  proved  that  they  consented  to  the  prosecution  of  said  suit, 
and  such  costs  are  not  a  proper  set-off  in  this  suit.  6.  If  the 
jury  are  satisfied  from  the  evidence  that  Rowan  was  not  bound 
by  his  lease  to  make  the  repairs  pointed  out  by  Dr.  Cart- 
wright, then  the  transfer  of  such  lease  to  Carpenter  or  bringing 
suit  on  it  for  his  benefit  was  not  payment  for  such  repairs. 
There  were  two  other  charges  which,  though  excepted  to  along 
with  these  here  enumerated,  were  too  obviously  correct  to  re- 
quire any  comment.     They  were  given  to  the  jury. 

The  first  and  sixth  charges  are  substantially  the  same,  and 
may  be  considered  in  connection.  They  propound  the  simple 
elementary  principle,  that  if  one  makes  a  false  representation  to 
another  in  reference  to  the  subject  of  contract,  he  is  bound  to 
make  the  representation  good.  If  one  party  suffer  the  other  to  con- 
tract for  an  article  under  a  delusion  created  by  his  o^vn  conduct, 
it  will  be  deemed  fraudulent.  The  defendant  showed  to  the 
plaintiffs,  before  the  work  was  commenced,  the  injuries  which 
he  said  the  house  had  sustained  from  Rowan,  and  which  he  also 
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«aid  Rowan,  by  the  tenns  of  the  contract,  was  bound  to  impair. 
The  plaintiffs  did  the  work,  relying  upon  these  representations 
of  the  defendant;  but  the  result  of  the  suit  against  Bowan 
ptoved  that  he  was  not  liable.  They  acted  under  a  delusion 
«ieated  by  iiie  defendant,  and  it  is  the  jMrt  of  good  faith  that 
he  should  make  good  his  representations:  2  Kent,  482  et  seg./ 
Andevion  y.  Burnett ,  5  How.  167;  Parham  t.  Bandolph,  4  Id. 
451  [85  Am.  Dec.  403];  Harris  ▼.  MtOer,  1  Meigs,  158  [33  Am. 
Dec.  188];  Paaley  v.  Fkwman,  3  T.  B.  57. 

The  second  instruction  will  be  next  considered.  The  chief  ob- 
jection to  this  is,  that  it  declared  the  verdict  and  judgment  in  the 
case  against  Bowan  was  condusiye  evidence  that  he  was  not  lia- 
ble for  the  repairs.  The  general  rule  is,  that  a  record  of  a  judg- 
ment is  evidence  only  between  parties  and  privies.  There  is  one 
mode,  however,  of  making  them  evidence  when  they  would  not 
otherwise  be  so,  by  giving  notice  of  the  pendency  of  the  suit  toa 
third  person  whoserightsmayultimatelybeaffected  thereby.  This 
is  applicable  between  vendee  and  vendor,  assignee  and  assignor, 
and  in  diort  in  all  cases  in  which  one  will  have  a  right  of  action 
lor  indemnify  against  another  in  the  event  of  loss.  The  person 
thus  notified  becomes  qiuisi  a  party:  Kip  v.  Brigham,  6  Johns. 
158;  Jacob  v.  Pierce,  2  Bawle,  204;  Picketfs  Ea^r  v.  Ford,  4  How. 
246;  3  Ph.  Ev.  817.  This  case  is  within  the  range  of  that 
fKrinciple.  Cartwright  was  the  plaintiff  of  record ;  the  suit  seems 
to  have  been  for  the  benefit  of  the  present  plaintiffsi.  They  had, 
at  all  events,  full  notice  of  it,  and  attended  to  its  prosecution. 
Cartwright  was  an  actual  and  they  were  constructive  parties;  the 
ffeoord  is  therefore  evidence  between  them.  There  is  some  conflict 
in  the  aathorities  as  to  the  question  whether  it  was  conclusive  or 
only  prima  facie,  when  simply  offered  in  evidence.  The  doctrine 
tn  the  Dujcihess  ofKingsUm's  Case,  11  St.  Tr.  261,  is,  ''  that  the 
judgment  directly  upon  the  point  is  as  a  plea  a  bar,  or  as  evidence 
conclusive  between  the  same  parties  upon  the  same  matter.  Two 
later  English  cases  tend  to  fix  a  contraty  rule,  and  to  establish 
that  the  verdictand  judgment  are  admissible  in  evidence,  but  not 
4xmclusive  unless  pleaded  as  an  estoppel:  7¥evivan  v.  Latorance, 
I  Salk.  276;  Vooght  v.  Winch,  2  Bam.  &  Aid.  662;  1  Ph.  Ev.  321. 

In  this  country  the  question  has  been  before  many  of  the  courts. 
In  Penni^lvania,  Maryland,  and  Tennessee,  it  is  held  the  verdict 
and  judgment  are  conclusive,  whether  pleaded  or  offered  as  evi- 
dence. In  Massachusetts,  Connecticut,  and  Indiana  the  contrary 
lias  been  held.  In  Virginia  and  New  York  the  decisions  are  both 
^rays.    In  this  state,  in  the  case  of  Picketi's  ExecuJbors  v.  Ford,  4 
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How. '249,  the  record  was  held  to  be  evidence,  bat  whether  com- 
dnaiye  or  not  is  not  decided.  We  think  the  principle  that  the 
▼erdict  and  judgment  are  not  conclusive,  can  at  most  only  apply 
in  those  cases  in  which  special  pleading  is  requisite,  and  can  not 
apply  to  those  actions  in  which  almost  every  matter  may  be> 
offered  in  evidence  under  the  general  issue.  Neither  can  it  apply 
to  cases  in  which  the  plaintiff's  title  is  by  estoppel,  or  in  which 
the  verdict  and  judgment  axe  introduced  by  him  to  show  hia 
right  of  recovery:  See  the  cases  collected  and  examined,  3  Ph. 
Ev.  804,  810.  But  it  is  not  necessary  that  this  case  should  rest 
upon  the  conclusive  character  of  the  former  verdict.  Other  evi- 
dence to  the  same  point  was  given,  for  Rowan  expressly  swore 
that  he  left  the  place  in  as  good  repair  as  he  received  it.  The 
whole  evidence  is  set  out  in  the  bill  of  exceptions,  and  regarding 
the  judgment  in  the  other  case  as  only  prima  fade  in  its  chaiao- 
ter,  this  verdict  is  fully  sustained  by  the  proof.  As  we  think 
justice  has  been  done  between  the  parties,  we  axe  not  inclined  to 
disturb  the  finding,  and  this  is  in  accordance  with  the  rules  of 
law:  Gra.  New  Tr.  357,  407. 

The  other  chaige  is  as  to  the  costs  of  the  suit  against  Bowun, 
which  the  defendant  attempted  to  make  a  set-off  in  this  case. 
The  instruction  given  was  as  favorable  for  the  defendant  as  is 
believed  to  be  consistent  with  the  law.  As  the  case  stood,  he 
was  legally  liable  for  the  costs.  If  he  had  sued  the  present 
plaintiffs  for  the  amount,  after  having  paid  them,  he  would  noi 
be  entitled  to  recover,  because  they  were  incurred  in  the  pros- 
eontion  of  a  daim  in  which  recovezy  could  not  be  had  by  reason 
of  his  misrepresentation.  If  the  present  plaintiffs  had  been 
the  real  parties  in  that  suit,  and  the  costs  adjudged  against 
them,  they  might  recover  them  of  the  present  defendant  as  part 
of  the  damages  sustained  in  consequence  of  his  wrong.  An 
assignee  may  recover  of  the  assignor  the  costs  expended  by  hiia 
in  the  prosecution  of  an  unfounded  claim:  BiUler  v.  Sluddeth,  ft 
T.  B.  Mon.  542.  The  same  principle  comprehends  this  case» 
The  charges  asked  by  the  defendant  were  all  given  by  the  court; 
the  jury  were  satisfied,  it  is  to  be  presumed,  that  the  &cts  did 
not  odBt  which  juBtified  fheir  sppUcation. 

An  objection  is  urged  to  the  present  form  of  action,  and  we 
have  no  doubt  that  the  form  was  misconceived.  But  our  stat- 
ute of  jeofails  expressly  enacts,  that  no  judgment  after  verdict 
shall  be  reversed  for  any  mistake  or  misconception  of  the  f ona 
of  action:  How.  &  Hutch.  591. 

The  judgjneni  will  therefore  be  a£5rmed. 
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An  Actiok  of  Deceit  will  Lie  wherever  one  affirms  what  he  knows  to 
be  false  or  does  not  know  to  be  true  to  another's  loss  and  his  own  gain:  Zro6- 
deU  y.  Baher,  35  Am.  Dec.  358,  and  note,  and  Tryon  ▼.  WhUmarsh,  Id.  339. 
It  will  be  seen,  by  a  reference  to  the  note  in  the  latter  case,  that  the  action 
may  be  maintained  though  no  gain  accrued  to  the  person  making  the  repre- 
sentations. 


V.  Mebohants'  Bank  of  New  Yobe. 

[7  HOWABD,  t86.] 

Lbyt  undxb  BxBOunoN  upon  the  Propebtt  of  one  of  the  defendants  in 
a  joint  judgment  is  prima  facie  a  satisfaction  thereof. 

BiOHT  OF  Action  Aocbobs  upon  the  Levt  upon  the  Pbopkbtt  of  one 
defendant  in  a  joint  judgment  against  his  co-defendant,  in  the  same  man- 
ner as  if  he  had  satisfied  and  discharged  the  judgment  by  a  payment  in 
money. 

SaisoFF. — Whibb  a  Judomxnt  has  been  Satebfisd  by  a  Levy  upon  thb 
Pbopebtt  of  one  defendant,  the  claim  which  aocmes  to  him  may  be  set 
off  in  an  action  brought  against  him  by  his  co-defendant,  or  by  his  aa- 
■ignee,  where,  under  the  statute,  the  latter  is  subject  to  the  same  sei- 
ofEi  as  the  former. 

It  n  NOT  Necbssaby  to  Plead  the  Pebsumption  which  the  law  raises 
from  a  given  state  of  facts.  Thus  if  a  levy  b  pleaded,  the  presumption 
being  that  the  sheriff  accomplished  his  duty  by  selling  the  property,  it  is 
not  necessary  to  aver  the  sale. 

It  n  NOT  Neoessabt  fob  a  Defendant  in  his  Pleadino  to  State  more  than 
a  jprtma/ocie  case. 

A  Plea  of  Set-off,  which  Pbofbssbs  to  Qo  to  thb  Whole  Action,  where 
the  amount  of  the  set-off  is  less  than  the  amount  sued  for,  is  demurrable. 

AssuxpsiT  on  a  bill  of  exchange  for  seventeen  thousand  five 
hundred  dollars.  The  bill  'was  drawn  on  Eershaw  by  James  H. 
Claiborne  in  fayor  of  0.  Haring,  and  was  accepted  by  Kershaw. 
Subsequently,  and  before  Eershaw  received  any  notice  of  the 
assignment  of  the  bill,  he  became  surely  for  Haring  on  a  forth- 
coming bond,  executed  by  the  latter  to  obtain  possession  of  his 
goods  from  the  marshal  who  had  levied  thereupon  by  virtue 
of  an  execution  in  favor  of  Floumoy.  The  forthcoming  bond 
was  forfeited,  and  thereupon  a  fieri  faciaa  having  issued,  it  was 
levied  upon  property  of  Eershaw.  By  this  levy  Eershaw  con- 
tended that  he  ha^  dischaiged  the  judgment  against  Haring, 
amounting  to  sixteen  thousand  and  forty-one  dollars.  The 
present  action  was  against  Eershaw  as  acceptor  of  the  bill,  and 
also  against  the  drawer  and  payee  thereof;  by  the  latter  of 
whom  it  had  been  indorsed  to  defendants  in  error  subsequently 
to  its  acceptance  and  before  the  execution  of  the  forthcoming 
bond.    Eershaw,  in  a  special  plea  of  set-off,  pleaded  the  mattera 
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above  set  forth,  and  that  at  the  time  he  incurred  his  liability  as 
snretj  for  Haring  on  his  forthcoming  bond,  he  was  not  aware  of 
the  indorsement  of  the  bill,  in  bar  of  the  whole  action.  He 
also  pleaded  the  general  issue,  with  notice  that  he  intended  to 
prove  an  account  for  twenty  thousand  dollars  paid  to  Floumoy 
as  a  set-off,  and  also  a  note  for  one  thousand  three  hundred  dol- 
lars given  to  him  by  Haring.  The  court  below  sustained  a  demur- 
rer to  the  special  plea  of  set-off,  and  refused  to  allow  proof  to  be 
introduced  under  the  general  issue  in  support  of  the  matters 
specified  in  the  notice.    Yerdict  and  judgment  for  plaintiff. 

EusliSf  for  the  plaintiff  in  error. 

MsDanoldf  contra. 

By  Court,  Shabket,  0.  J.  The  important  question  in  this 
case,  and  to  which  our  attention  has  been  called  by  counsel,  is  as 
to  the  sufficiency  or  validity  of  the  set-off  disclosed  by  the  spe- 
cial plea.  In  the  determination  of  this  question,  the  respective 
lights  of  the  parties  to  the  action  are  first  to  be  considered;  for 
the  plea,  to  be  available,  must  show  the  propriety  of  the  set-off, 
as  well  against  the  plaintiffs  below  as  against  Haring. 

The  statute  of  set-off  provides,  that,  "  if  two  or  more,  dealing 
together,  be  indebted  to  each  other  upon  bonds,  bills,  bargains, 
promises,  accounts,  or  the  like,"  the  defendant  may  plead  pay- 
ment, and  give  such  indebtedness  of  the  plaintiff  in  evidence  as 
a  set-off:  How.  &  Hutch.  Dig.  615.  In  connection  with  this,  it  is 
necessary  to  consider  another  provision,  which  is  in  these  words: 
"  All  bonds,  obligations,  bills  single,  promissory  notes,  and  all 
other  writings  for  the  payment  of  money,  or  any  other  thing, 
shall  and  may  be  assigned  by  indorsement,  whether  the  same  be 
made  payable  to  the  order  or  assigns  of  the  obligee  or  payee,  or 
not;  and  the  assignee  or  indorsee  shall  and  may  sue  in  his  own 
name,  and  maintain  any  action  which  the  obligee  or  payee  might 
or  could  have  sued  or  maintained  thereon  previous  to  assign- 
ment; and  in  all  actions  commenced  or  sued  upon,  any  such 
assigned  bond,  obligation,  bill  single,  promissory  note,  or  other 
writing  as  aforesaid,  the  defendant  shall  be  allowed  the  benefit 
of  all  want  of  lawful  consideration,  failure  of  consideration, 
payments,  discounts,  and  sets-off,  made,  had,  or  x>osses8ed 
against  the  same,  previous  to  notice  of  assignment,  any  law, 
custom,  or  usage,  in  any  wise  to  the  contrary  notwithstanding, 
in  the  same  manner  as  if  the  same  had  been  sued  and  prosecuted 
by  the  obligee  or  payee  therein:"  Id.  378. 

It  is  insisted  by  counsel,  that  domestic  or  inland  bills  ars 
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within  the  last  aection  of  the  statute  referred  to,  and  that  the 
acceptor  may  avail  himself  of  a  set-off,  as  veil  to  such  a  bill  as 
he  could  to  a  note,  under  the  statute.  We  do  not  doubt  it. 
The  words  '*  all  other  writings  for  the  payment  of  money"  must 
include  domestic  bills,  they  being  writings  for  the  payment  of 
nkoney.  There  is,  n^oreover,  clear  evidence  that  the  intention 
of  this  statute  was  to  make  a  radical  change  in  commercial 
usage  in  relation  to  all  negotiable  paper.  This  law  is  anti- 
commercial  in  its  character,  and  the  reason  of  the  law  applies 
as  well  to  bills  as  to  notes.  If  these  instruments  were  subject 
to  different  rules,  bills  would  take  the  place  of  notes  in  all  cases, 
and  the  object  of  the  law  would  be  defeated.  The  two  statutes 
must  be  construed  together;  one  establishes  a  general  law  of  set- 
off, applicable  to  all  debts;  the  other,  after  making  all  paper  for 
the  payment  of  money  assignable,  secures  the  right  of  set-off  up 
to  the  time  the  maker  has  notice  of  assignment.  Domestic  bills 
are  not  mentioned  in  the  latter  section,  and  yet  they  are  clearly 
within  the  general  provision,  '^  all  other  writings  for  the  pay- 
ment of  money."  Bills  of  exchange  and  promissory  notes  are 
so  much  alike,  and  perform  so  nearly  the  same  office  in  com- 
mercial transactions,  that  it  is  impossible  to  conceive  any  reason 
which  could  justify  a  belief  that  any  distinction  was  intended. 
As  between  the  payee  of  a  bill  and  tiie  acceptor,  it  is  precisely 
like  a  note  in  all  respects. 

An  inland  bill  not  payable  to  bearer  or  to  order,  is  no  doubt 
a  negotiable  instrument^  but  it  is  only  so  by  the  operation  of 
this  statute;  and  if  it  derives  a  new  character  from  the  statute, 
must  it  not  take  all  the  incidents  or  consequences?  As  between 
the  acceptor  and  holder  of  a  bill,  the  former  is  undoubtedly  en- 
titled to  his  set-off  against  the  latter,  under  the  statute  of  set- 
off, for  any  debt  whidi  the  holder  may  owe  to  the  acceptor.  It 
is  so  even  in  England,  where  nothing  is  allowed  to  embarrass 
the  negotiable  character  of  bills:  Babington  on  Set-off,  17. 
But  may  a  set-off  be  pleaded,  which  accrued  at  any  time  before 
notice  of  assignment,  is  the  question  ?  The  last  section  referred 
to  does  not  give  any  right  of  set-off  which  the  defendant  would 
not  have  had  by  the  first  section.  It  only  enlarges  the  rights  of 
the  defendant,  by  allowing  him  to  plead  any  set-off  acquired 
before  notice  of  assignment.  By  this  statute  the  maker  of  a 
note  is  protected  in  any  payment  made  to  the  payee,  or  any  lia- 
bility of  the  payee  acquired  in  good  faith,  at  any  time  before 
notice  of  the  assignment  of  the  note.  The  justice  and  reason 
of  the  law  apply  with  equal  force  as  between  the  acceptor  and 
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payee  of  a  bill,  and  we  must  hold  them  to  be  within  its  pro- 
visions. We  can  not  make  an  exception  in  the  law,  which  is 
neither  sanctioned  by  its  spirit  nor  its  letter.  This  -view  of  the 
sabject  entitles  Kershaw  to  every  set-off  as  against  the  defend- 
ants in  error,  which  could  have  been  set  up  against  Haring,  be- 
fore notice  of  assignment,  which  was  on  the  twenty-fifth  of 
April,  1839.  Up  to  that  time,  the  rights  of  the  parties  must  be 
considered  precisely  as  though  Haring  had  been  plaintiff  in  the 
action.  If  the  offset  pleaded  would  have  been  good  as  against 
Haring,  it  must  also  be  good  as  against  the  defendants  in  error. 
Our  statutes  of  set-off  have  never,  that  I  am  aware  of,  re- 
i«ived  a  judicial  interpretation,  as  to  what  description  of  debts 
they  extend.  They  are  jxredicated  on  equitable  principles,  and 
entitied  to  be  libexally  construed.  To  come  within  the  statute, 
the  subject  of  set-off  must  be  a  present  indebtedness  upon 
eontnMst,  express  or  implied,  susceptible  of  ascertainment  in 
amount.  It  is  held  to  be  a  general  rule,  that  a  plea  of  set-off 
should  disclose  such  a  state  of  facts  as  would  entitie  the  party 
pleading  it,  to  sustain  his  action  if  he  were  plaintiff:  Barbour 
on  8ei-off,  170.  Did  the  levy  on  Kershaw's  property,  for  Har- 
ing's  debt,  bring  him  within  these  principles  ?  It  is  a  principle, 
about  which  there  seems  to  be  no  diversity  of  opinion,  thai  a 
levy  on  a  sufficient  amount  of  property  is  a  satisfaction  of  the 
execution.  By  the  levy  the  property  is  changed,  and  the  de- 
fendant is  discharged,  whether  the  sheriff  wastes  the  property 
or  noL  No  new  execution  can  issue  after  such  levy,  and  if  it 
should,  it  will  be  quashed  for  irregularity.  Many  of  the  author- 
ities go  so  far  as  to  say  that  the  judgment  is  extinguished  by  the 
levy:  Ex  parte  Lawrence^  4  Cow.  417;  Jackson  ex  dem.  Merrii 
V.  Bofwen^  7  Cow.  18;  Comdl  v.  Cook,  Id.  810;  Ladd  v.  Blwniy 
4  Mass.  402;  Hcyi  v.  Hudson,  12  Johns.  207.  This  doctrine 
was  fully  recognized  by  this  court  in  the  case  of  MbOehe  v. 
Emdley,  5  How.  626.  To  take  a  defendant's  property,  is  as 
much  a  satisfaction  as  to  take  his  money,  and  whilst  tiie  levy 
continues,  the  plaintiffs  recourse  against  the  defendant  is  at 
an  end.  Thus  in  Dike^s  Case,  cited  2  Ld.  Baym.  1072,  it  was 
admitted  that  a  levy  would  be  a  good  plea  for  the  defendant 
whose  property  was  taken,  in  a  second  suit,  although  it  was 
held  not  to  be  a  good  plea  for  the  co-obligor  sued  in  a  different 
action,  because  the  goods  were  not  sold.  We  apprehend  the 
deoisioii  in  that  case  would  not  apply  to  a  joint  judgment,  as 
ike  levy  in  such  case  on  the  property  of  one  satisfies  the  entirs 
judgment.     So  in  Mouniney  v.  Andrews,  On>.  EUs.  287,  a  levy 
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was  held  to  be  a  good  plea  to  a  scire  facias  on  the  original  judg- 
ment. If  the  levy  should  be  legally  removed,  then,  of  course, 
the  parties  are  restored  to  their  original  rights  and  liabilities. 

Then,  on  the  first  of  April,  1839,  the  judgment  against  Haring 
and  his  surety,  Kershaw,  was  prima  fade  satisfied  by  a  levy  on 
the  property  of  the  latter.  At  that  time  Kershaw's  right  of  ac- 
tion accrued  as  much  as  if  he  had  paid  the  money,  there  being 
no  difference  between  a  payment  in  property  and  a  payment  in 
money.  Some  of  the  authorities  cited  by  counsel  show  that  if 
the  land  of  a  surety  be  extended,'  or  if  he  pay  in  property,  it  is 
equivalent  to  a  payment  in  money.  This  doctrine  has  been  car- 
ried still  further,  it  having  been  held  that  if  a  surely  dischai^fed 
his  principal,  by  giving  his  individual  note  for  the  original  debt, 
he  is  immediately  entitled  to  his  action  against  the  principal, 
although  he  has  not  paid  the  substituted  note:  ComwaU  v. 
OouM,  4  Pick.  444;  IngaUa  v.  DenneU,  6  Greenl.  79;  Craig  v. 
Craig,  6  Bawle,  91;  Atkinson  v.  Stewart,  2  B.  Mon.  348.  Now 
suppose  Kershaw  had  given  his  individual  note  to  Floumoy,  in 
full  satisfaction  of  the  amount  of  his  execution,  then,  within 
the  very  letter  of  these  authorities,  he  would  have  been  entitled 
immediately  to  his  recourse  against  Haring,  on  the  ground  that 
he  had  satisfied  Baring's  liability.  The  principle  is  the  same 
when  the  satisfaction  is  made  with  property,  either  sold  to 
Floumoy,  or  levied  on  by  him.  In  such  case  an  immediate 
right  springs  up,  subject,  however,  to  be  defeated,  as  we  shall 
presently  explain. 

Courts  of  law  and  courts  of  equity  follow  very  much  the 
same  general  doctrine  on  the  subject  of  set-off;  except  that 
there  are  mere  equities  which  can  not  be  enforced  at  law.  The 
only  case  which  we  have  been  able  to  find  resembling  the  pres- 
ent, is  the  case  of  Feazle  v.  DiUard,  5  Leigh,  30.  Feazle  gave 
his  bond  to  Dillard,  and,  before  he  had  notice  of  the  assign- 
ment of  the  bond,  he  became  Dillard's  surety  in  another  bond 
to  a  third  person.  The  first  bond  was  assigned,  and  Dillard  be- 
came insolvent.  Suits  were  brought  against  Feazle  on  both 
bonds,  and  he  filed  his  bill  to  enjoin  proceedings  on  the  as- 
signed bond,  and  claimed  to  be  allowed  the  amount  of  the  bond 
which  he  had  assigned  as  surety  as  an  offset,  on  the  ground  that 
he  had  signed  as  surety  before  notice  of  assignment,  with  a  view 
to  his  own  liability  to  his  principal,  and  on  the  ground  of  the 
principal's  insolvency.  The  court  distinctly  recognized  and  ad- 
mitted his  right  to  the  set-off,  but  held  that  he  had  waived  it  by 
acts  subsequent  to  the  assignment.    This  case,  it  is  true,  was  in 
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equity;  bnt  there  was  no  levy  on  Feazle's  property,  and  not 
even  a  judgment  agamst  him  when  he  filed  the  bill.  Does  not 
the  levy  and  consequent  satisfaction  in  this  case,  before  notice 
of  assignment,  so  settle  and  determine  the  rights  of  the  parties, 
as  to  make  an  ofEset  cognizable  at  law?  We  think  that  such  is 
the  necessary  result  of  the  principles  before  stated. 

But  admitting  that  the  matter  pleaded  was  good  as  a  set-off, 
still  it  was  only  i^rima  facie  so.  Haringmay  have  paid  the  debt 
before  the  day  of  sale;  the  property  may  have  been  destroyed  by 
unavoidable  accident,  or  the  levy  removed  by  other  legal  means. 
In  any  such  case,  the  parties  would  have  been  restored  to  their 
original  condition.  But  if  anything  of  this  kind  occurred,  it 
was  incumbent  on  the  plaintiff  to  show  it.  A  subsequent  dis- 
charge of  the  levy  would  come  properly  from  the  plaintiff  as 
matter  in  avoidance.  Such  discharge  would  have  constituted  the 
proper  subject  of  a  replication  in  avoidance  of  the  prima  facie 
case  made  out  by  the  plea.  The  plaintiff,  however,  demurred, 
and  thus  admitted  the  plea.  If  this  plea  had  averred  that  the 
property  levied  on  was  sold,  then  no  one  could  question  the  de- 
fendant's right  to  the  offset,  because  a  sale  would  have  amounted 
to  an  unqualified  satisfaction  for  the  amoimt  raised.  But  we  do 
not  think  such  averment  necessary, for  two  reasons:  1.  The  law 
does  not  require  a  party  to  aver  what  it  presumes  from  a  given 
state  of  facts,  and  it  will  presume  that  the  marshal  sold  the 
property,  because  it  was  his  duty  to  do  so;  that  being  the  very 
object  of  the  levy.  2.  The  law  does  not  require  a  party  to 
aver  any  tact  whidi  is  not  essentially  necessary  to  his  right.  A 
sale  was  not  indispensable  to  an  absolute  satisfaction,  for  if  the 
officer  wasted  the  property,  it  is  the  same  thing  as  to  the  defend- 
ant. It  is*  sufficient  in  pleading  to  state  a  prima  facie  case; 
rebutting  matter  must  come  from  the  other  side.  This  plea, 
however,  was  defective  in  one  particular.  It  professes  to  an- 
swer the  whole  cause  of  action,  and  to  set  off  the  entire  amount 
due  the  plaintiff,  when,  in  truth,  the  amount  claimed  by  defend- 
ant is  considerably  less  than  the  amount  claimed  in  the  declara- 
tion. In  other  words,  by  plea  to  the  whole  action,  the  defend- 
ant wishes  to  set  off  a  less  amount  against  a  greater.  For  this 
reason  it  was  demurrable:  Barbour  on  Set-off,  169;  Babington 
on  Set-off,  80,  81. 

But  the  sufficiency  of  the  set-off  is  a  question  which  also  arises 
under  the  general  issue  vrith  notice  of  set-off,  and  it  being  pre- 
sented in  two  forms,  it  vnia  immaterial  under  which  we  should 
oonaideoF  it    The  action  was  against  the  drawer,  the  payee,  and 
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acceptor,  under  the  statute,  and  non  aasumpsii  was  a  prox>er 
plea.  The  defendant  filed  with  the  general  issue  an  account  for 
twenty  thousand  dollars  and  a  note  for  thirteen  hundred  dollars, 
and  it  appears  by  the  bill  of  exceptions  that  the  defendant's 
counsel,  when  the  demurrer  was  sustained  to  the  plea,  offered 
proof  of  the  same  facts  which  he  had  pleaded  specially  under 
the  general  issue.  It  was  competent  to  make  such  proof,  and  if 
the  facts  had  been  proYed  as  they  were  pleaded,  then  it  would 
have  been  competent  for  the  plaintiff  to  have  introduced  rebut- 
ting proof  to  show  that  the  levy  was  discharged,  and  the  courfe 
erred  in  ruling  out  the  defendant's  evidence. 

We  can  see  no  reason  whatever  for  ruling  out  Haring^s  note. 
That  was  given  to  Eershaw  long  before  the  notice  of  transfer, 
and,  of  course,  constituted  a  v^d  set-off.  This  error  would,  of 
itself,  be  sufficient  to  reverse  the  judgment. 

Judgment  reversed  and  new  trial  granted. 


liKvr  UPOK  QooDs  or  SumciiNT  AMomra  Dibobabom  the  JmraiaDfTt 
Hunt  V.  Breading,  14  Am.  Deo.  066. 


Mabeham  V.  Mebbbi*f. 

[7  HoiWABD,  487.] 

RMUNQunHMBHT  ov  DowKB  ET  AK  IHTANT  FxMX  CovxBT  is  not  binding 
npon  her;  and  vany  be  avoided  after  tbe  death  of  her  hnaband,  without 
repasring  any  part  of  the  porohaaa  money  paid  to  her  hoaband  by  hia 
yendeea. 

JjAXDB  Pubohassd  wttb  PARTinsiisHip  Funds  aiub  Subjxot  to  a  Bioa* 
or  Dowxa  where  the  porohaae  of  the  lands  was  not  in  ponoit  of  the 
partnership  basiness,  and  it  is  not  neoessary  to  have  reooorse  to  the  land 
in  order  to  pay  the  firm  debts;  and  where,  moreover,  there  is  no  special 
agreement  between  the  parties  that  the  land  sliall  be  oonsideied  aa  per- 
sonalty. 

AnxAL  from  the  probate  court  of  Yaioo.  The  opinion  states 
the  case. 

Pu>gh,  for  the  appellant. 

jB.  8,  HoUy  for  the  appellees. 

By  Oourt,  Shabket,  C.  J.  The  appellant  filed  her  petition  in 
the  probate  court  of  Yazoo  county,  praying  that  dower  might 
be  allotted  her  in  certain  lands  and  town  lots,  of  which  her  hus- 
band Linens  B.  Markham  had  been  seised  during  covertoxe, 
partionlaidy  by  spedfying  each  teaot  of  land  and  town  lot.    Her 
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claim  was  resisied  by  the  appellees,  Merrett  and  four  others,  all 
holding  separate  lots  in  the  town  of  Manchester,  and  the  court 
having  decreed  in  favor  of  the  appellees,  this  api>eal  was  taken. 

The  appellees  all  except  one  insisted  in  their  separate  answers 
that  Markham  was  not  in  his  life-time  seised  of  the  lots  claimed 
1^  them,  except  as  a  partner  with  Vincent  Galloway,  and  also 
an  relinquishments  made  by  demandant.  To  avoid  the  relin- 
quishmants,  the  demandant  replied  infancy,  which  being  fully 
Bustained  by  the  proof,  and  no  subsequent  act  of  ratification 
shown,  can  not  be  seriously  questioned.  It  is  insisted,  how- 
ever, that  before  she  can  be  entitled  to  dower,  she  must  restore 
a  proper  proportion  of  the  purchase  money;  and  secondly,  that 
she  is  not  entitled  to  dower,  because  the  lands  and  town  lots 
were  purchased  and  sold  as  pfftnership  property.  Wherever 
the  contracts  of  infants  are  voidable  merely,  they  are  in  some 
instances  required  to  restore  the  consideration  receiyed,  befoxe 
they  are  allowed  to  avoid  them.  Thus,  in  executed  contracts 
for  chattels,  the  purchase  money  must  be  restored,  and  perhaps 
the  same  rule  might  be  justly  applied  as  to  real  estate.  When 
goods  have  been  sold  to  an  infant  on  a  credit,  if  he  wish  to  re- 
scind he  must  restore  them.  But  in  this  instance,  we  have  no 
evidence  that  Mrs.  Markham  recdved  anything,  and  her  right  to 
avoid  can  not  therefore  be  placed  on  the  condition  that  she  pay 
back.  We  have  seen  no  authority  which  woxdd  justify  us  in  hold- 
ing her  bound  to  pay  back  a  part  of  the  purchase  money  re- 
ceived by  her  husband.  The  case  therefore  must  turn  exclu- 
sively on  the  other  question,  to  wit:  Is  the  wife  entitled  to 
dower  in  lands  which  Markham  held  in  his  life-time  in  partner- 
ship with  Vincent  GkiUoway,  and  which  were  sold  during  cover- 
tore?  We  hold  the  a£BrmatiTe  of  this  proposition,  and  think 
that  under  the  circumstances  of  the  case,  there  can  be  no  doubt 
about  the  correctness  of  our  conclusion. 

It  is  true  that  there  may  be  cases  in  which  a  wife  will  not  be 
entitled  to  dower  in  land  held  in  partnership,  but  the  reason  is 
obvious,  and  can  not  apply  in  a  case  like  the  present.  When 
land  is  held  by  a  firm,  and  is  essential  to  the  purposes  and  ob- 
jects of  the  partnership,  then  it  is  regarded  as  a  part  of  the 
joint  stock,  and  will  be  regarded  in  equity  as  a  chattel.  Or  if 
it  be  apparent  from  the  contract  of  partnership  that  it  was  de- 
signed to  constitute  a  part  of  the  joint  stock,  and  to  be  sold  as 
such  for  the  payment  of  debts,  and  the  surplus  divided,  then  it 
will  be  so  regarded  in  equity,  being  there  treated  as  that  species 
of  property  into  which  it  was  designed  to  be  converted.     This 
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distinction,  I  apprehend,  furnishes  the  ground  on  which  dowez 
is  to  be  allowed  or  disallowed  in  chancery.  But  to  what  extent, 
or  to  what  portion  of  the  real  estate  held  by  a  partnership,  a 
court  of  chancery  will  apply  this  rule,  and  consider  it  as  joint 
stock  convertible  into  personalty,  is  a  question  which  seems  to 
have  been  much  mooted,  and  which  is  even  now  in  rather  an 
unsettled  state.  The  earlier  decisions  in  England  went  no  fur- 
ther than  to  apply  the  rule  to  such  real  estate  as  was  absolutely 
necessary  for  tiie  purposes  of  the  partnership,  or  to  such  as 
was  by  the  agreement  of  the  parties  to  be  held  as  joint  stocky 
and  sold  and  applied  as  such  at  the  dissolution  of  the  firm. 
The  later  decisions  there  seem  to  incline  towards  the  propriety 
of  considering  all  lands  held^y  a  partnership  as  standing  on 
the  same  footing. 

One  reason  which  induced  the  courts  to  favor  a  change  of  the 
rule  was,  that  it  was  unjust  to  prefer  the  rights  of  the  heir  at 
law,  when  the  whole  family  may  have  been  induced  to  look  to  it 
and  consider  it  as  a  common  fund  for  the  benefit  of  all  when  the 
firm  should  be  dissolved.  This  reason  coxdd  have  no  weight 
here,  the  right  of  primogeniture  being  abolished.  Still  some  of 
the  courts  of  this  countiry  seem  inclined  to  follow  the  modem 
English  rule  to  its  full  extent.  We  are  not  inclined  to  discuss 
this  vexed  question,  as  the  case  before  us  does  not  require  that 
we  should  decide  between  the  conflicting  authorities.  I  appre- 
hend that  no  case  can  be  found  which  would  furnish  an  author- 
ity for  the  interposition  of  a  court  of  chancery,  unless  the  case 
should  present  one  of  the  following  features:  1.  That  the  land 
held  by  the  partnership  was  necessary  to  pay  the  debts  of  the 
firm;  2.  That  by  the  contract  of  partnership  it  was  agreed  to 
be  treated  as  joint  stock,  and  sold  at  the  dissolution;  3.  That 
the  parties  themselves  had  considered  it  as  personalty  and  part 
of  the  joint  stock;  or,  4.  That  a  sale  was  necessary  to  make 
proper  distribution.  In  a  case  which  presented  any  of  these 
questions,  a  court  of  equity  might  possibly  treat  the  land  as 
personalty;  but  this  is  a  question  exclusively  of  equity  jurisdic- 
tion, and  we  are  in  this  case  not  deciding  it  in  that  capacity,  nor 
do  we  think  the  facts  would  justify  the  application  of  the  power, 
even  if  we  had  it. 

This  articles  of  partnership  are  not  before  us,  but  Gkilloway, 
(me  of  the  partners,  after  being  released  from  his  covenants, 
was  examined  as  a  witness.  He  says  that  the  partnership  was 
formed  in  1833,  for  carrying  on  a  mercantile  business,  which 
was  afterwards  extended  by  mutual  consent  to  the  purchase  and 
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sale  of  town  lots,  tracts  of  land,  plantations,  and  to  planting, 
and  the  record  shows  that  a  very  extensive  business  of  this  sort 
was  done.     These  purchases  were  not  made  for  the  purposes  of 
the  firm,  according  to  its  original  design.    They  were  not  neces- 
sary to  enable  the  parties  to  cany  on  a  mercantile  establish- 
ment, nor  have  we  any  evidence  that  the  lands  so  purchased 
were  by  the  contract  to  be  considered  as  personalty.     They  did 
not  themselves  treat  the  land  as  personalty  or  joint  stock;  they 
couTeyed  not  by  their  partnership  name,  but  as  individual  ten- 
ants in  common,  and  in  every  instance  a  relinquishment  of 
dower  was  taken,  showing  tiiat  they  considered  tUit  they  were 
making  an  ordinary  conveyahce  of  land.     The  purchase  of  land 
with  the  joint  fund  constituted  them  tenants  in  common,  and 
might  be  regarded  as  a  division  of  the  fund  to  that  extent.    The 
lands  in  which  dower  is  claimed,  were  sold  during  coverture, 
and  this  necessarily  cuts  off  the  inquiry  as  to  whether  they  are 
to  be  considered  as  a  part  of  the  joint  stock.    No  one  who  has 
an  interest  in  that  stock  is  contesting  the  claim.    The  land  is 
now  beyond  even  the  reach  of  the  convertible  power  of  a  court 
of  equity,  and  even  if  it  would,  under  different  circumstances, 
treat  it  as  personalty  for  the  purpose  of  closing  the  firm,  pay- 
ing the  debts  and  dividing  tiie  surplus,  it  can  not  now  be  so 
treated. 

It  is  now  the  case  of  a  tenant  in  common,  who  has  conveyed 
without  valid  relinquishment  of  dower.  The  statute  is  express 
that  the  widow  shall  be  endowed  of  lands  of  which  her  husband 
died  seised,  or  which  he  had  before  conveyed,  in  which  dower 
had  not  been  relinquished.  In  support  of  this  view  of  the  subject, 
1  refer  to  Oreen  v.  Oreen,  1  Ham.  535;  BeU  v.  Phyn,  1  Ves.  458; 
Ripley  v.  Walenvarth,  Id.  425;  Coll.  on  Part.  70-77;  Hop.  Husb. 
&  W.  345;  Park  on  Dower,  106,  107;  Yeaiman  v.  Woods,  6  Terg. 
20  [27  Am.  Dec.  452];  Sumner  v.  ffampson,  8  Ohio,  328  [32  Am. 
Dec.  722];  Ooodtoin  v.  Eichardson,  11  Mass.  470.  It  seems  that 
dower  in  lot  232  was  refused  by  the  court,  because  it  was  held 
in  trust,  this  lot  having  been  conveyed  by  Markham  only.  The 
deeds  are  not  set  out  at  length,  but  it  is  agreed  that  they  are  prop- 
erly described.  The  record  states  that  "demandant  read  in 
evidence  record  of  deed  of  Lineus  B.  Markham  to  H.  G.  Bun- 
nels,  conveying  lot  232,  in  Yazoo  city,  for  the  consideration  of 
one  thousand  dollars."  From  this  description  we  learn  nothing 
of  a  trust,  and  we  can  not  therefore  decide  the  question  in  that 

way. 
The  rule  in  regard  to  allotting  dower,  when  improvements 
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have  been  made  by  the  alienee,  will  be  found  in  the  case  of 
Wooldridge  v.  WUhina,  3  How.  360. 
The  judgment  must  be  reversed,  and  the  cause  remanded. 


The  case  of  Wooldridge  v.  WUishu,  3  How.  360,  referred  to  in  the  opinion  of 
the  ooart,  decided  that  the  widow,  claiming  dower  in  lands  sold  bj  her  hus- 
band daring  oorertare,  was  not  entitled,  where  improvements  had  been  pat 
npon  the  kmd  by  the  alienee,  to  dower  in  the  increase  of  value  thus  imparted 
to  the  land,  bat  mast  be  endowed  according  to  the  valne  of  the  land  at  the 
time  of  alienation. 

DOWXS  WILL  NOT  BB  AlLOWSD  TO  THS  WiDOW  OW  A  DSGIASSD  PaBXITSK, 

where  the  land  was  aoqnired  as  partnership  property,. and  is  neoessary  to  the 
discharge  of  the  partnership  debts:  Sumner  y.  Hampaon,  32  Am.  Dec  722. 


GOMMEBOIAL  AND  EaILBOAD  BaNE  V.  ELkMEB. 

[7  HOWABD,  448.] 

A  Bank  Intbustxd  with  a  Notb  ior  Ck)LLBCTioir  is  boand  to  the  exercise  of 
dae  and  proper  diligence  in  making  demand  and  giving  notice,  so  as  to 
hold  all  parties  liable,  and  in  defaalt  of  sach  dUigenoe  becomes  responsi- 
ble to  the  holder  of  the  note. 

A  Dbmand  Madk  affbb  this  Closb  or  BasiNESS  Houbs  at  the  bank  at  whieh 
the  note  is  payable  is  yet  safficient  if  the  proper  officer  of  the  bank  is 
foand,  and  hia  refnsal  to  pay  is  upon  the  gronnd  that  there  are  no  fnnds 
in  the  bank  to  meet  the  note,  and  that  there  have  not  been  at  any  time 
daring  basinees  hours. 

Case.  The  gravamen  of  the  action  was  the  alleged  negligence 
of  defendant,  plaintiff  in  error,  in  maMng  demand  of  payment 
on  a  note  intrusted  to  it  for  collection.  An  agreed  case  was  sub- 
mitted to  the  court,  whereupon  it  appeared  that  the  note  was 
payable  at  the  Planters'  Bank  of  Yicksburg,  and  that  after  the 
olose  of  business  hours  upon  the  day  upon  which  it  fell  due,  that 
is  to  say,  at  some  time  after  two  o'clock  p.  m.,  the  note  was  de- 
livered by  defendant  to  its  notary,  E.  H.  Mazy,  to  make  demand 
of  payment  thereof.  That  after  the  delivery  of  the  note  and 
before  four  o'clock  p.  h.,  the  said  Mazy  called  at  the  Planters' 
Bank,  and  having  obtained  entry  therein,  though  the  bank  was 
then  closed  to  general  business,  made  demand  of  payment  upon 
the  paying  teller  thereof.  That  such  payment  was  refused  for 
the  alleged  reason  that  there  were  no  funds  in  the  bank  applica- 
ble to  the  payment  of  the  note.  That  the  note  was  then  protested 
and  notice  given  to  the  indorsers.  That  in  an  action  subse- 
tjuently  brought  by  plaintiff  against  the  latter  he  was  nonsuited 
because  of  the  insufficiency  of  the  demand  of  payment  that  had 
been  made.    Upon  this  case  the  court  below  rendered  judgment 
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for  plaintiff;  and  the  case  was  thexeapon  remoyed  by  writ  of  error 
to  this  court* 

Norcom  and  Mason^  for  the  plaintiff  in  error. 

•71  HoU,  ooTiira. 

By  Court,  Shabebt,  C.  J.  As  a  legal  proposition,  it  is  an« 
deniably  true  that  a  hank  which  receives  a  note  or  bill  for  col- 
lection, is  bound  to  use  due  and  proper  diligence  in  malring  de- 
mand and  giving  notice,  so  as  to  hold  all  parties  liable;  and  in  de- 
fault of  such  diligence,  the  bank  itself  becomes  responsible  to  the 
party  who  deposited  the  note.  This  principle  has  been  acknowl- 
edged as  the  true  one  by  an  unbroken  train  of  adjudications, 
and  the  principle  being  admitted,  the  true  and  only  question  in 
all  such  cases  is,  what  constitutes  a  diligence  that  will  be  suffi- 
cient to  exonerate  the  bank  from  its  responsibility.  We  are  not 
called  on  to  determine  whether  the  bare  delivery  of  the  note  in 
due  time  to  a  competent  notary  is  of  itself  such  an  act  as  will 
discharge  the  bank.  Surely  if  the  bank  placed  the  note  in  the 
hands  of  a  notary,  who  presented  it  in  due  time,  and  demanded 
payment,  and  gave  the  requisite  notices,  then  the  bank  must  be 
discharged;  and  thinking  this  to  be  the  case  in  the  present  in- 
stance, our  inquiry  is  necessarily  narrowed  down  to  this  single 
point,  was  the  presentment  made  at  a  proper  time  ? 

As  a  general  rule,  it  is  undoubtedly  true  that  where  a  note  or 
bill  is  made  payable,  either  in  its  terms  or  by  acceptance,  at  a 
hank  or  banker's,  it  must  be  presented  and  payment  demanded 
within  the  business  hours  of  such  bank  or  banker.  This  is  laid 
down  as  the  rule  in  Chit,  on  Bills,  8th  Am.  ed. ,  421.  It  was  so  held 
in  the  case  of  iheBanko/Alexandriar.Swjanny  9  Pet.  83;  in  Mford 
dal.  V.  Teed,  1  Man.  &  Sel.  28;  and  in  Parker  v.  Oordan,  7  East, 
885.  But  the  rule  is  subject  to  an  exception,  and  the  case  at  bar 
falls  within  that  exception.  Thus  in  the  case  of  Oarrett  v.  Wood- 
cock, 6  Mau.  &  Sel.  44,  the  court  said,  *'  though  the  presentment 
was  out  of  banking  hours,  there  was  a  person  stationed  for  return- 
ing an  answer,  and  an  answer  was  returned  the  same  as  would  have 
been  if  the  presentment  had  been  made  within  the  hours  of  bus- 
iness. The  answer  was  not  that  the  party  came  too  late,  but 
that  there  were  no  orders.  The  object  of  the  presentment  was 
completed,"  etc.  So  in  Henry  v.  Lee,  2  Chit.  124,  Lord  Ellen- 
borough  held  that  presentment  out  of  business  hours,  the  note 
being  payable  at  a  banker's,  was  not  in  general  sufficient,  and 
would  not  do  if  nobody  is  there  of  whom  demand  could  be  made; 
bat,  said  his  lordship,  if  somebody  is  there,  and  the  person  pre- 
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Benting  gets  an  answer,  it  is  sufficient.  The  case  before  ns  is 
even  stronger  for  the  plaintiffs  in  error  than  either  of  those  re- 
ferred to.  The  business  hours  of  the  bank  closed  at  two  o'clock; 
the  presentment  was  made  by  the  notary  between  two  and  four 
o'clock  p.  H.  on  the  third  day  of  grace,  at  the  bank,  and  demand 
made  of  the  teller,  who  was  found  there.  He  was  a  proper  offi- 
cer of  the  bank  to  return  an  answer,  and  his  answer  was,  that 
there  were  not  then  funds  in  bank  to  pay  the  note,  nor  had  there 
been  any  during  the  day.  The  same  answer  was  reodved  which 
would  have  been  given  within  business  hours,  and  by  the  same 
officer,  and  this  we  think  brings  the  case  within  the  exception 
stated.  He  did  not  say  that  the  presentment  was  too  late,  but 
that  there  were  no  funds. 

An  additional  circumstance  is  stated  in  the  agreed  case,  which 
if  the  case  were  doubtful  in  its  character,  would  be  entitled  to 
great  weight.  It  appears  that  the  plaintiffs  below  sued  the 
makers  and  indorsers  of  the  note,  and  were  nonsuited.  It  is 
probable  that  the  presentment  and  demand  were  held  insufficient 
to  charge  the  indorsers,  and  that  the  nonsuit  was  the  conse- 
quence. If  so,  we  can  only  say  that  the  parties  rested  with  too 
much  confidence  on  the  correctness  of  that  decision. 

The  judgment  must  be  reversed,  the  cause  remanded,  and  a 
venire  de  novo  awarded. 


BuTLEB  V.  Jones. 

[7  HbWABD,  087.] 

Patmkvt  to  thb  Attosnby  or  the  Plaintot  in  Bzbodtion  diBchaigai 
the  sheriff  who  has  collected  money  under  the  ezecntion;  unless  he  hss 
been  notified  by  the  plaintiff  that  he  has  changed  his  attorney,  or  that 
the  money  is  not  to  be  paid  to  him. 

Motion  against  the  sheriff  of  Lafayette  county  for  mon^col* 
lected.     The  opinion  states  the  case. 

Talmferro,  for  the  plaintiff  in  error. 

Hughes,  contra. 

By  CouBT.  The  defendant  in  error  made  his  motion  against 
the  plaintiff  in  error,  who  was  sheriff  of  Lafayette  county,  for 
money  collected,  which  was  sustained.  It  appears  that  Jones 
had  recovered  judgment  against  one  Dickens  and  another,  and 
sued  out  his  execution,  which  was  in  the  hands  of  the  sheriff. 
Dickens  was  introduced  as  a  witness  for  Jones,  and  testified,  that 
Jones,  a  short  time  before  court,  had  agreed  to  wait  with  him  for 
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his  money,  and  accordingly  Jones  wrote  a  note  to  the  sheriff  to 
that  effect,  which  the  witness  had  lost,  but  when  he  saw  the  dep- 
uty sheriff  he  stated  the  substance  of  it  to  him.  Jones  also 
wrote  that  he  did  not  wish  his  attorney  to  receive  the  money, 
which  the  witness  also  told  the  deputy  sheriff.  The  attorney 
was  informed  of  the  same  facts  by  the  witness.  The  attorney, 
howerer,  pressed  the  collection  of  the  money,  a  part  of  which 
was  collected  and  paid  over  to  the  attorney,  whose  receipt  for 
the  amount  was  in  evidence.  No  other  material  facts  were  dis- 
closed. 

Where  the  sheriff  collects  money  on  execution,  he  is  fully  au- 
thorized to  pay  it  to  the  plaintiff's  attorney  of  record,  and  the 
payment  made  to  the  attorney  in  this  instance  was  a  discharge 
to  the  sheriff,  unless  he  had  been  notified  by  the  plaintiff  that 
he  had  changed  his  attorney,  and  that  the  money  was  not  to  be 
paid  to  the  attorney  of  record.  The  evidence  is,  that  Jones 
stated  that  he  did  not  wish  his  attorney  to  receive  it.  This  dec- 
laration was  too  loose  and  indefinite  to  amount  to  instructions 
not  to  pay  it  to  him. 

Judgment  reversed. 


TiEBKAN   V.   GOMMEROIAL  BaNK  OF   NaTOHEZL 

[7  HowABD,  648.1 

Ax  Agent  is  not  Rbsponsiblb  for  the  Negligence  or  Want  07  Skill 
of  a  subagent  employed  by  him,  where  such  employment  was  necessary 
to  the  transaction  of  the  business  intrusted  to  him,  and  he  has  used  rea- 
sonable diligence  in  his  choice  as  to  the  skill  and  ability  of  the  subagent. 

A  Bank  Receiving  a  Bill  for  Collection,  discharges  its  duty,  if,  when 
the  bill  becomes  due,  it  places  it  in  the  hands  of  a  notary  for  protest  and 
for  the  proper  notices  to  be  given,  and  is  not  liable  though  recourse  is 
lost  against  the  indorsers  because  of  the  failure  of  the  notary  to  properly 
discharge  this  dut}'. 

AssuHPsrr.  The  action  was  for  the  amount  of  a  bill  of  ex- 
change, the  property  of  plaintiffs,  delivered  to  defendants  for 
coUection,  and  which  it  was  insisted  by  the  former  was  lost  to 
them  through  the  negligence  of  the  latter.  This  negligence 
consisted  in  a  failure  to  properly  notify  tho  drawer  of  the  bill 
of  its  non-payment,  whereby  he  became  discharged.  Defend- 
ants, upon  maturity  of  the  bill,  had  delivered  it  to  the  notary 
employed  by  them,  for  demand  to  be  made  thereupon,  and  for 
protest,  etc. ,  and  plaintiffs  contended  that  they  were  liable  for 
his  failure  to  give  proper  notice.     Defendant  below  had  verdict. 
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Boit  and  Wincheaier,  for  the  pLuntiff  in  error. 

QwUman  and  McMurran,  contra. 
» 
By  Court,  Olattoit,  J.    In  oar  yiew  of  this  case,  the  only 

question  neGessary  to  be  considered  is,  whether  a  hank  which 
reeeiTea  a  hill  for  collection,  properly  discbarges  its  duty,  if  the 
hSl  is  not  paid,  by  placing  it  in  the  hands  of  a  notary,  to  pro- 
test and  giye  the  requisite  notices.  In  other  words,  whether  if 
the  notaxy  fails  to  give  the  proper  notices,  the  bank  is  liable  for 
such  failure. 

In  the  performaaxce  of  this  duty  of  collection,  as  weU  as  of 
all  otiber  acts^  a  bank  of  necessity  depends  upon  agents.  It  has 
m>  capacity  to  act  of  itself,  and  can  perform  none  of  its  acts  but 
through  the  instrumentality  of  agents.  In  undertaking  to  coU 
leet  for  others,  a  bank  becomes  an  agent,  and  is  understoor^ 
to  contract  for  reasonable  skill  and  ordinary  diligence.  By  rea- 
sonable skill  we  are  to  understand  such  as  is,  and  no  more  than 
is>  ovdinarily  possessed  and  exercised  by  persons  of  common 
capacity,  engaged  in  the  same  business  or  employment;  by  or- 
dinaiy  diligence,  that  which  persons  of  common  prudence  are 
accustomed  to  use  about  their  own  business  and  affairs:  Story  on 
Agency,  172.  In  many  cases  it  becomes  necessary,  and  is  usual 
for  the  agent  to  employ  a  subageut  to  transact  the  business. 
Abankoannot  do  it  in  any  other  way,  for  its  own  officers  are 
but  its  agents.  In  these  cases  the  agent  will  not  ordinarily  be 
responsible  for  the  n^ligence  or  misconduct  of  the  subagent,  if 
he  has  used  reasonable  diligence  in  his  choice  as  to  the  skill  and 
ability  of  the  subagent:  Id.  190.  The  application  of  these  prin- 
ciples will  be  decisive  of  this  case.  The  bank  selected  as  its 
subagent  a  notary  public,  an  officer  created  for  the  public  con- 
Tenience,  and  whose  most  familiar  and  important  duty  it  is,  to 
protest  dishonored  paper,  and  to  give  notice  to  all  the  parties 
interested.  It  is  in  proof  that  the  bank  pursued  the  same 
^sourse  precisely  with  its  own  paper,  which  it  took  in  reference  to 
this  bill.  An  agent  is  rarely,  if  ever,  required  to  exert  greater 
diligence  as  to  his  agency,  than  he  bestows  on  his  own  private 
affidrs:  Id.  175. 

In  this  state  a  notary  is  authorized  to  give  notice  as  well  as  to 
make  protest,  and  no  agent  could  have  been  selected  by  the  bank 
with  more  propriety  for  the  performance  of  this  duty,  than  one 
whose  profession  and  office  were  calculated  peculiarly  to  fit  him 
for  its  discharge.  They  are  almost  universally  resorted  to  for 
the  purpose.     We  can  not  perceive,  therefore,  that  the  bank  was 
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wantiog  either  in  the  degree  of  skill  or  diligwice,  itiiseh  as  re- 
quired^  tinder  ench  circumstances,  to  exempt  an  agent  from  lia- 
bility. We  are  fortified  in  this  conclosion  by  the  case  of  BeUe-' 
mire  y.  Bank  of  United  States,  1  Miles,  17d,iiffinned  upon  appeal; 
S.  C,  4  Whart.  105.  It  is  held  in  that  case  that  a  <'  bank  Trhiua 
receives  a  note  for  collection,  and  when  it  is  otsnlue  pkices  it  in 
the  hands  of  a  notary  in  the  usual  coaise,  is  not  liable  for  the 
neglect  of  the  notary  to  give  notice."  Preoisely  the  saime  prin- 
ciple is  established  in  the  ease  of  Hyde  and  GoodruA  t.  JPloTUent' 
Bank  of  Mistfiissippi,  17  La.  560  [96  Am.  Dec  ^1].  This  cam 
is  based  in  part  upon  the  same  statute  of  this  Btate;  wfaaeh  is  Oip- 
plicable  to  the  present  cause,  and  which  gi^iesvithfloiy  to  the 
notary  to  notify  the  partMS.  See  also  Bank  ef  IMoa  t.  Smtdm^ 
20  Johns.  872. 
The  judgment  will  be  affirmed. 

IjARn.TTY  OF  Bank  for  Neolkct  of  Notabt  employed  1>y  it:  See  AQen  t» 
MerehanU^  Bank^  note,  34  Am.  Dec.  307-317. 


Johnson  v.  Blasdale. 

[1  SXSDXS  AXD  MaMHATJ.,  17.] 
KOTB  SlONKD   IN   BlaNK   AND  DeUVSRED  TO  ANOTHER  tO  BIl  Up  IB  an   On- 

limited  letter  of  credit.    If  the  authority  to  BU  npis  limited  to  & 
tain  amount,  a  third  person  taking  with  knowledge  ef  the  limited  i 
thority  may  enforce  the  note  to  the  amoiat  to  ^Usk  it  mtm  •nUiiieheil, 
bat  not  beyond  tltat  amount. 

Wbit  of  error.    The  facts  are  stated  in  Ike  opinioii. 

Landsdcde  and  Brooke,  for  the  plaintiffs  in  error. 

Thomson,  for  the  defendants  in  error. 

By  Court,  Clayton,  J.  This  was  an  wortian  of  asBiunpait  ii|Km 
a  promissory  note  for  some  two  thousand  one  hunckred  doUars, 
which  was  executed  under  the  following  oiKumfitanoeB.  The 
defendant,  Gayden,  signed  the  note  in  blank,  acnd  dehTered  Jit 
to  Blasdale  &  Orubbs,  with  authority  to  them  to  fill  it  up  with 
the  amount  which  they  might  purchase  at  Hbe  -sale  of  Thomas 
Land,  deceased,  of  whose  estate  Johnson  was  the  adminiEtrator. 
It  was  the  intention  that  Gayden  shotdd  be  tibeir  sorefy  for  the 
amount  of  their  purchases.  At  the  sale  Blasdale  &  Grubbs 
bought  to  the  amount  of  about  one  thousand  eight  hundrod 
dollars,  and  two  men  by  the  name  of  Beasley  and  ThompBou, 
likewise  bought  to  the  amount  of  three  hundred  dollarB,  and 
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vrhem  the  note  was  about  to  be  filled  up;  Blasdale  &  Grubbs  in^ 
eluded  the  amount  of  the  purchase  of  Beasley  and  Thompson, 
witli  their  own,  and  inserted  the  two  together  in  the  note,  tak- 
iiig  the  note  of  the  latter  to  themselves  for  the  amount  of  their 
purchases.  This  was  done  with  the  knowledge  of  the  adminis- 
trator, and  Blasdale  stated  at  the  time  to  him  that  he  was  au- 
thorized by  Guyden  to  fill  it  up  with  from  two  thousand  three 
hundred  dollars  to  two  thousand  five  hundred  dollars.  There 
was  no  proof  that  Johnson,  the  administrator,  had  any  knowl- 
edge of  what  the  understanding  between  Grayden  and  Blasdale 
&  Grubbs  was,  other  than  the  above  statement,  which  was  made 
in  his  presence  by  Blasdale.  The  jury,  upon  the  testimony, 
found  a  verdict  in  favor  of  the  defendant,  Guyden.  A  motion 
for  a  new  trial  was  made  and  overruled,  and  the  case  brought 
up  to  this  court  by  writ  of  error. 

It  is  certainly  true  that  he  who  signs  a  bill  or  note  in  blank, 
and  delivers  it  to  another,  makes  that  other  his  agent,  and  au- 
thorizes him  to  fill  it  up  with  an  indefinite  amount.     It  is  an 
unlimited  letter  of  credit,  yet  the  rule  must  be  received  with 
this  qualification.     If  there  is,  in  fact,  a  limit  to  the  authority, 
which  has  been  exceeded;  if  a  third  person  takes  the  note  with 
knowledge  that  the  limit  has  been  transcended,  the  note  will  not 
be  binding  in  his  hands  as  against  the  surety  for  the  full  amount. 
Chit,  on  Bills,  33;  Yvoletty.  Patton,  5  Cranch,  151;  RusseUy.  Lang- 
etaffe,  2  Doug.  514.     But  the  question  will  arise  whether  the 
note  is  voidable  in  toto,  or  only  for  the  excess  beyond  the  sum 
which  was  authorized.     The  latter  seems  to  us  to  be  the  true 
rule,  and  that  the  act  of  an  agent,  who  exceeds  his  authoriiy, 
binds  his  principal  to  the  extent  of  his  authority,  but  is  void 
for  the  residue:  2  Kent,  G17;  Story  on  Agency,  168;  WiTiUe  v. 
Crowther,  1  Cromp.  &  J.  Ex.  316.     If  the  principle  of  failure  of 
consideration  is  applied  to  this  note,  the  result  is  the  same. 
There  was  a  good  consideration  to  the  extent  of  the  purchase  of 
Blasdale  &  Grubbs,  but  none  which  can  be  extended  to  Gktyden 
for  the  purchase  of  Beasley  and  Thompson. 

The  plaintiff  should  therefore  be  permitted  to  recover  the 
•amount  for  which  Guyden  agreed  to  become  bound — the  amount, 
namely,  of  the  purchase  of  Blasdale  &  Grubbs — ^but  no  more 
from  Gayden.  From  the  nature  of  the  transaction  itself,  the 
administrator  might  have  inferred  that  Blasdale  &  Grubbs 
had  authority  to  bind  Gayden  for  the  amount  of  their  own  pur- 
chases at  the  sale;  but  that  they  had  none  to  bind  him  for  the 
purchases  of  others.     There  is  not,  however,  in  our  view,  any 
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eridenoe  to  create  a  presumption  of  fraud  on  the  part  of  the  ad- 
ministrator, which  would  prejudice  his  right  of  recovery  to  the 
extent  before  indicated.    A  new  trial  will  be  awarded,  with 
instructions  to  conform  to  the  principles  herein  laid  down. 
Judgment  reversed,  and  new  trial  awarded. 


SioxiKO  AND  DsuvBBiKO  NoTB  WITH  Blan£  to  be  afterwardfl  filled  up 
with  aroonnt,  gives  an  imUmited  aathority  to  insert  any  snxn:  Hall  v.  Bank 
^  ComnumweaUh,  30  Am.  Dec.  685;  Roberta  v.  Adams,  33  Id.  291;  Herbert 
T.  Hvicj  34  Id.  733;  bat  where  a  blank  signed  by  one  person  was  filled  in  so 
M  to  make  it  appear  a  joint  and  several  note,  and  another  signature  to  the 
note  was  obtained,  the  original  maker  was  held  discharged:  Bank  of  Lime- 
tione  y.  Penick,  15  Id.  136.  The  principle  is  well  settled  in  Mississippi 
Ihat  a  party  signing  his  name  to  a  blank  bill  or  note  either  as  maker,  in- 
ilorser,  or  drawer,  and  delivering  it  to  another,  makes  that  other  person  his 
sgent  to  fill  it  up  in  any  manner  ho  pleases,  and  a  party  taking  such  note  or 
hOl  withont  notice  that  it  was  filled  np  contrary  to  the  agreement  of  the 
parties,  can  recover  upon  the  instrument  so  filled  up:  Davis  v.  j&ee,  26  Miss. 
905;  Hemphill  v.  Bank  qf  Alabama^  6  Smed.  &  M.  44;  Tanning  v.  Fbrmers* 
mtd  Mer.  Bank,  8  Id.  139;  Torry  v.  f^ak,  10  Id.  590.  But  if  the  blank  is 
fDed  for  a  greater  amount  than  was  authorized,  and  the  holder  knew  this,  it 
win  be  void  for  the  excess:  Goad  v.  HarCs  A(lm*r,  8  Id.  787;  Oosa  t.  White- 
head,  83  Miss.  213. 


O'OoNLBT  V.  City  op  Natchez. 

(I  SMSDKS  AMD  Maiwhatj.,  31.] 

AcnoK  FOR  MoiTEY  Had  and  Reciuved  will  lie,  when  intruders  or  tres- 
passers collect  that  which  belongs  to  another. 

Wbono-doebs  having  CoNVKRTEd  PROPERTY  INTO  MoNKY,  the  trespass  or 
trover  may  be  waived,  aud  action  brought  for  money  hod  and  received. 

Wharfage  Exacted  of  Steamboats  and  Vessels  by  Owner  op  Soil  for 
the  use  of  it  is  not  a  tonnage  duty,  repugnant  to  the  federal  constitution. 

AssuicpsiT  by  O'Conley  against  the  president  and  selectmen 
«f  the  city  of  Natchez.  The  facts  are  sufficiently  stated  in  the 
•pinion. 

Montgomery  and  Boyd,  for  the  plaintiff  in  error. 

Dunlap  and  Jennings^  for  the  defendants  in  error. 

By  Court.  This  action  was  brought  to  recover  the  amount  of 
wharfage  received  by  the  city  authorit^s,  whilst  in  possession 
ef  plaintiff's  whai-f,  for  which  he  held  a  lease.  Besides  a 
special  couut  the  declaration  contains  counts  for  use  and  occu- 
pation, and  for  money  had  and  received.  The  jury  having 
found  for  the  defendants  (the  president  and  selectmen),  the 
plaintiff  moved  for  a  new  trial,  which  was  overruled,  whereupon 
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he  set  out  the  evidence  and  took  his  bill  of  exceptions.  No 
question  of  law  having  arisen  on  the  trial,  we  are  only  called 
upon  to  decide  upon  the  propriety  of  the  verdict  according  to 
the  pleading  and  evidence.  The  plaintiff  proved  his  ownership 
of  the  wharf — the  collection  of  wharfage  by  defendants,  and 
that  they  derived  great  profit  from  it,  by  tolls  or  charges,  ex- 
acted of  boats  for  the  use  of  the  landing.  Some  of  the  wit- 
nesses say  that  the  defendants  must  have  received  eight  hundred 
or  nine  hundred  dollars,  other  say  more.  This  testimony  was 
sufficient  to  entitle  the  plaintiff  to  a  verdict,  unless  there  be  some 
legal  impediment  to  his  right  of  recovery. 

For  the  defendants,  it  is  insisted  that  the  action  was  not  well 
brought,  inasmuch  as  there  was  an  adverse  possession — ^that  the 
relation  of  landlord  and  tenant  was  not  established.  On  the 
former  argument  of  the  cause,  we  thought  this  objection  well 
taken,  but  a  re-argument  was  granted,  and  a  second  examina- 
tion of  the  evidence  induces  the  belief  that  we  were  mistaken. 
There  was  no  dispute  about  the  right  of  soil.  The  defendants 
filed  several  pleas  asserting  long  occupancy,  and  dedication  of 
the  wharf  to  public  uses;  but  these  pleas  seem  to  have  been 
filed  at  a  subsequent  term,  without  leave  of  court,  and  were 
properly  disregarded;  and  there  was  no  proof  tending  to  show 
any  right  in  them,  or  any  possession,  further  than  such  posses- 
sion as  they  might  have  taken  for  the  purpose  of  collecting  the 
wharfage  under  a  city  regulation.  The  plaintiff's  right  was 
fully  established,  and  there  is  nothing  which  shows  that  he  was 
turned  out  or  yielded  possession  of  the  landing.  On  this  view 
of  the  subject,  the  defendants  were  mere  intruders  or  trespassers 
in  collecting  that  which  belonged  to  another.  In  such  cases, 
the  action  for  money  had  and  received  will  lie.  Even  trover  or 
trespass  may  be  waived  if  the  wrong-doer  has  converted  the 
properly  into  money;  and  this  is  the  rule  also  when  profits  have 
been  received  by  injuries  done  to  real  property:  See  4  Ph.  Ev., 
C.  &  H.'s  ed.,  220,  note  347,  and  authorities  there  cited.  The 
special  count,  and  the  count  for  use  and  occupation,  without 
proof  to  sustain  them,  can  not  deprive  the  plaintiff  of  his  right 
to  recover  under  the  money  count. 

But  it  is  also  said,  in  argument,  that  the  wharfage  exacted  of 
steamboats  and  other  vessels,  was  a  tonnage  duty,  and  that  the 
act  authorizing  it,  is  repugnant  to  the  tenth  section  of  the  first 
article  of  the  federal  constitution.  Tonnage  duty,  within  the 
meaning  of  the  constitution,  is  a  tax  or  charge  imposed  on  ves- 
sels engaged  in  importing  merchandise  into  the  ports  of  the 
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United  States.  It  is  a  commercial  regulation  exclusively,  being 
a  duty  on  the  yessel,  levied  for  the  privilege  of  entering  our 
ports  as  carriers.  The  wharfage  here  claimed  is  a  mere  charge 
made  by  the  owner  of  the  soil  for  the  use  of  a  portion  of  it, 
which  charge  he  has  a  right  to  make.  The  price,  perhaps,  may 
be  subject  to  municipal  regulation,  but  the  right  is  undoubted. 
The  act  of  1825,  referred  to,  does  not  profess  to  divest  the  right 
of  property  in  the  banks  of  the  river,  but  it  merely  authorizes 
the  president  and  selectmen  to  establish  the  rates  of  wharfage; 
and  to  collect  them  through  the  agency  of  a  harbor  master,  and 
it  is  therefore  not  in  conflict  with  the  constitution. 

According  to  these  views  the  plaintiff  was  entitled  to  recover, 
and  a  new  trial  must  be  granted. 

Tost  mat  be  Waived  and  an  Action  Bbought  for  monej  had  and  re- 
odved,  where  goods  have  been  tortioaalj  taken  and  converted  into  money; 
but  it  IB  neceaaaiy  to  prove  that  the  goods  have  been  converted  into  money, 
or  safficient  time  must  have  elapsed  to  Justify  the  inference  that  they  have 
been  ao  converted:  Mhoon  v.  Oreenfitld^  52  Miss.  434;  Imutca  v.  Hermann,  49 
Miss.  449;  Moses  v.  Matferlan,  2  Bnrr.  1005;  Eastwiek  v.  Htigg,  1  Dall.  222; 
Lee  V.  Shoret  1  Bam.  &  Cress.  94;  OUmore  v.  Wilbur,  22  Am.  Dec.  410.  For  a 
full  discossion  of  when  torts  may  be  waived  and  relief  sought  by  action  of 
msaumpsU,  see  note  to  Webster  v.  Drinkufaier,  17  Id.  242. 

AcnoN  FOB  Monet  Had  and  Rbgeivsd  may  be  maintained  by  one  per- 
won  against  another,  when  the  latter  has  money  to  which  in  equity  and  good 
conscience  the  former  is  entitled:  LUUe  Bock  Bank  v.  Piimpton,  28  Am.  Dec 
886;  (yiiUlom  v.  Boismmu,  26  Id.  678;  Ooddard  v.  BtJaw,  9  Id.  668. 


Mount  v.  TTAKRia 

[1  Smbdss  avd  HAmbalii,  188.] 

Pbbsonal  PBOPxaar  mat  be  Sold  Conditionallt,  the  same  as  Tttd  prop- 
erty. Possession,  although  prima  facie  evidence  of  ownership,  may  be 
rebutted. 

Rwcnwioy  or  a  Sale,  whkbx  the  Vendee  can  not  Pat  the  purohaae 
money,  may  be  made  by  agreement  of  the  parties,  and  when  made,  will 
cut  out  liens  subsequently  acquired  against  the  vendee. 

Apfkal  from  the  superior  court  of  chancery. 
D.  0.  and  B.  W.  Briggs,  for  the  appellants. 
Clifton^  for  the  appellee. 

By  CouBT.  By  the  bill  it  appears  that  on  the  seventeenth  of 
IfaiY^,  1840,  Moses  Gallaway,  one  of  the  respondents,  sold  to 
Thomas  Cook,  another  of  the  respondents,  a  negro  -woman  for 
which  Cook  was  to  pay,  on  the  first  of  January  following,  nine 
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hundred  dollars.  The  bill  of  sale  contains  on  its  face  the  con- 
dition, that  in  case  Cook  failed  to  pay  at  the  time  specified, 
then  the  negro  woman  was  to  be  retomed  to  Gallawajr;  and  the 
note  given  for  the  purchase  money  contains  the  same  stipula- 
tion. On  the  nineteenth  of  March,  G^allaway  transferred  bis 
entire  interest  in  the  contract  to  the  complainant,  Harris;  by 
which  assignment  Harris  was  substituted  to  all  the  rights  of 
Oallaway.  Some  time  in  the  summer  of  that  year,  Cook  left  the 
state,  after  declaring  to  Gallaway  that  he  would  not  be  able  to 
make  the  payment,  and  would  return  the  slave.  After  Cook's 
departure,  the  slave  and  the  bill  of  sale  were  delivered  to  the 
complainant.  The  respondents  sued  out  attachments  against 
Cook  as  an  absconding  debtor,  which  were  levied  on  the  slaves 
then  in  possession  of  the  complainant,  as  the  property  of  Cook, 
to  enjoin  proceedings  on  which  the  bill  was  filed.  The  answer 
of  G^Uaway  admits  every  allegation  contained  in  the  bill,  ami 
asserts  that  the  sale  was  only  conditional.  The  deposition  of 
Cook,  also,  fully  sustains  the  allegations.  He  also  proves  that 
he  told  Gallaway  that  he  could  not  comply  with  the  contract, 
and  would  deliver  up  the  negro;  and  when  Gallaway  came  for 
her,  he  obtained  permission  to  retain  her  on  hire  for  a  few 
weeks,  in  consequence  of  the  sickness  of  his  wife.  On  this 
state  of  facts  the  chancellor  decreed  for  the  complainant,  and 
the  respondents  appealed. 

It  is  contended  that  the  contract  between  Gullaway  and  Cook 
amounted  to  an  absolute  and  unconditional  sale,  and  that  the 
negro  was  consequently  liable  to  the  attachments  as  Cook's 
property.  Such,  however,  does  not  seem  to  have  been  the  in- 
tention of  the  parties,  and  that  intention  must  regulate  the  con- 
struction of  the  contract.  The  bill  of  sale  is  in  these  words: 
*'  I,  Moses  Gallaway  of  the  first  part,  do  trade  to  Thomas  Cook 
of  the  second,  a  n^^o  girl  named  Matilda,  for  which  said  Cook 
^ves  his  note  for  nine  hundred  dollars,  due  first  of  January, 
1841,  which  said  Cook  is  to  pay  him,  the  said  Gallaway,  or 
return  him,  the  said  Gallaway,  the  above-mentioned  negro  girl 
Matilda."  The  note  is  also  in  the  alternative  that  Cook  was  to 
pay  the  money  or  return  the  negro  girl.  From  these  instru- 
ments, it  seems  that  Crallaway  did  not  intend  to  part  with  his 
right  to  the  negro  girl  until  the  money  should  be  paid;  and  there 
is  no  legal  principle  which  converts  the  contract  into  an  absolute 
one,  unless  there  be  some  evidence  that  such  was  the  intention 
of  the  parties.  Personal  property  may  as  well  be  the  subject  of 
a  conditional  sale  as  real  property;  and  although  possession  may 
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be  prima  /ode  eTidence  of  ownership,  yet  it  is  subject  to  be 
butted.  The  case  of  Howes  y.  BaU^  7  Bam.  &  Cress.  481,  cited 
in  the  a^ument,  is  distinguishable  from  this.  That  was  an 
absolute  sale  of  a  coach,  but  the  vendor  was  to  hold  a  claim  on 
it  until  the  bills  were  delivered  in  payment.  The  claim  was,  at 
most,  nothing  more  than  a  mere  lien;  the  right  of  property  had 
rested  by  the  sale.  Here  the  rights  of  property  did  not  pass  ex- 
cept on  the  performance  of  a  condition.  The  vendor  retained 
more  than  a  lien;  he  did  not  part  with  the  right.  Although  this 
case  is  similar  in  some  of  its  features  to  that  of  Hwsaey  et  cU.  v. 
ThomUm^  4  Mass.  405  [3  Am.  Dec.  224 1,  referred  to  by  counsel, 
there  is  also  at  least  one  material  difference.  It  was  there  held 
that  such  a  sale  would  be  regarded  as  absolute  as  to  creditors 
who  had  given  credit  whilst  the  property  was  in  possession  of 
ttie  vendee.  Here  it  does  not  appear  that  any  such  credit  was 
given,  and  the  limited  duration  of  Cook's  possession  renders  it 
probable  that  no  such  credit  was  given. 

But  there  is  an  additional  circumstance  in  this  case,  which 
must  be  decisive  of  the  question,  even  if  there  was  any  doubt 
about  the  nature  of  the  contract.  It  is  competent  for  parties  to 
rescind  a  contract,  and  such  rescission  will  cut  out  liens  subse- 
quently acquired  on  claims  against  the  vendee.  The  testimony 
fully  warrants  the  conclusion  that  the  contract  was  rescinded. 
To  say  the  least  of  it,  Gkillaway  had  retained  a  lien  for  the  pur- 
chase money;  Cook  acknowledged  that  he  would  not  be  able  to 
pay  it,  and  pit>posed  to  return  the  negro,  which  return  was  in 
effect  made  when  he  obtained  permission  to  retain  her  for  s  short 
tune  on  hire.  And  the  rescission  was  absolutely  completed,  by 
the  delivery  of  the  negro  and  the  title  paper  to  the  complainant, 
before  the  levy  of  the  attachments.  We  can  not  doubt,  there- 
fore, but  what  the  decree  of  the  chancellor  was  correct;  and  it 
must,  consequently,  be  affirmed. 

CoKDiTiONAL  Salbs  ot  PERSONAL  pROPEBTT. — A  valid  conditional  sale  may 
be  made  without  writing  and  unrecorded,  by  which  the  vendor  retains  the 
title  until  the  vendee  pays  deferred  installments  of  the  purchase  money;  and 
a  subvendee  of  such  property,  in  good  faith  and  without  notice,  will  acquire 
no  titie  as  against  the  first  vendor:  Ketchum  v.  Brermany  53  Miss.  596. 
Where  a  slave  was  sold,  the  sale  to  be  void  upon  the  happening  of  a  certain 
condition,  and  it  happened,  but  the  vendee  retained  the  slave  until  his  death 
several  years  after,  when  the  vendor  sued  his  legal  representatives  for  the 
purchase  money,  held,  that  these  circumstances  were  sufficient  to  show  the 
sale  was  to  stand,  notwithstanding  the  happening  of  the  condition:  Armstrong 
V  St'ytfoll,  26  MIbs.  275. 

On  Conditional  Sale8  the  Title  to  the  Goods  Remains  in  the  Vendor 
until  the  performance  of  the  condition:  See  note  to  Barrett  v.  Prit^hcwd,  13  Am. 
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Deo.  451.  So  goods  sold  on  condition  that  security  be  given  for  the  porchasft 
money  do  not  pass  absolutely  to  the  vendee,  on  being  removed  without  objec- 
tion and  without  the  security:  WkUweU  v.  Vincent^  16  Id.  355.  Under  the 
same  agreement,  where  the  vendor  delivered  the  goods  without  receiving 
security,  but  declaring  he  should  not  consider  them  sold  until  its  receipt,  helcl 
no  tiUe  passed:  Hvuey  v.  ThonUon,  3  Id.  224;  see  also  Lanev,  Borland,  31 
Id.  83;  Luey  v.  Bundy,  32  Id.  359.  But  it  was  held  there  was  &  waiver  of 
the  condition  where  the  vendor  voluntarily  delivered  the  goods,  withoal 
reference  to  the  condition,  and  without  making  any  demand  for  its  perform* 
ance  until  after  the  goods  were  attached  by  the  vendee's  creditors:  i^iitttA  t.. 
Deimie,  17  Id.  368. 


Downs  v.  Planters  Bank. 

[1  BMEDIS  AHD  JTATUnfATJ*,  281.] 

HoLDis  OF  A  Note  must  Mail  Nones  of  Protest  the  d^y  after  protest^ 

in  time  for  a  mail  of  that  day,  unless  it  leaves  at  an  unreasonably  early 

hour. 
Ikdorsehxnt  is  a  Conditional  Contract,  and  the  plaintiff  must  prov* 

performance  of  everything  necessary,  to  cbaige  an  indorser. 
Notice  to  Indorser  Mailed  at  Nine  o'Clock  the  day  after  protest,  is 

not  sufficient  to  charge  him,  in  the  absence  of  proof  that  that  day's  mail 

had  not  then  left.  • 

Defbmdakts  in  error  sued  the  plaintiff  in  error  as  indorser 
upon  a  note  for  seven  hundred  and  fifty  dollars,  payable  in  one 
year.    The  other  facts  are  sufficiently  stated  in  the  opinion. 

O.  S,  Yerger,  for  the  plaintiff  in  error. 

ft 

Harrison  and  ffoU,  for  the  defendants  in  error. 

By  Court,  Shabket,  C.  J.  The  plaintiff  in  error  was  sued  \3j 
the  Planters  Bank  a^  the  indorser  of  a  promissory  note,  made 
by  Abijah  Downs,  payable  and  negotiable  at  the  Planters 
Bank,  at  Natchez.  The  only  question  in  the  case  is,  as  to  the 
sufficiency  of  the  notice  to  charge  the  indorser. 

On  the  trial,  the  plaintiff  below  offered  the  record  made  by 
the  notary  who  protested  the  note,  the  notaiy  having  died  be- 
fore the  trial.  Prefixed  to  the  note  was  a  designation  of  the 
places  at  which  the  several  parties  would  receive  notice,  the  de- 
fendant below  having  designated  "Mount  Albon  post-office.*' 
The  evidence  of  notice,  or  memorandum  made  by  the  notary,  ia 
in  these  words,  to  wit:  "All  notices  served  this  twenly-second 
day  of  October,  1836,  at  nine  o'clock  a.  m.  ,  according  to  their 
several  directions  specified.  T.  B.,  notary  public."  The  note 
fell  due  and  was  protested  on  the  twenty-first  of  October;  the 
plaintiff  proved  that  Mount  Albon  was  the  nearest  post-office  to 
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defendant.  B.  M.  Gaines,  a  Tntness  for  the  defendant,  stated 
that  the  bank,  at  the  time  of  protest,  had  regular  businesa 
hours  from  ten  o'clock  a.  m.  to  two  o'clock  p.  m.,  and  that,  ac- 
cording to  the  custom  of  the  bank,  debtors  had  until  the  close 
of  busineee  hours  to  pay  their  notes;  that  notes  made  payable 
in  the  bank  were  usually  kept  in  the  teller's  drawer  on  the  day 
of  their  maturity.  This  was  all  the  evidence  offered,  and  the 
defendant's  counsel  asked  instructions  from  the  court,  amongst 
others  the  following,  which  the  court  refused  to  give,  to  wit: 
*'  That  the  statement  of  the  notary  at  the  foot  of  the  notarial 
record  (which  is  above  set  out)  is  not  sufficient  evidence  of  no- 
tice, or  diligence  to  give  notice,  to  charge  the  indorser.  That 
the  plaintiff  must  show  that  the  notice  was  put  in  the  post- 
office,  at  Natchez,  in  time  to  go  out  by  the  first  mail  of  the  day 
succeeding  the  protest.  The  plaintiff  must  show  all  the  facts 
necessary  to  charge  the  indorser,  without  leaving  anything  to 
intendment  of  inference." 

The  court  did  instruct  the  jury,  amongst  other  things,  that 
notice  of  protest  must  be  shown  to  have  been  put  in  the  post- 
office  at  Natchez,  in  time  to  go  out  by  the  first  mail  of  the  day 
succeeding  the  protest,  if  the  first  mail  of  that  day  did  not 
leave  at  an  unusually  early  hour;  that  whether  the  notice  was 
properly  sent,  the  jury  are  to  judge  from  all  the  facts  and  cir- 
cumstances in  the  case,  and  if  they  believe  from  them  that  the 
notice  was  properly  sent,  they  must  find  for  the  plaintiff;  and 
if  not,  then  for  the  defendant.  That  they  were  to  weigh  the 
evidence,  and  decide  according  to  the  preponderance  of  proof; 
to  the  giving  of  which  instructions,  and  the  refusal  to  give  those 
asked,  defendant  excepted;  and  a  verdict  being  found  against 
him,  he  moved  for  a  new  trial,  because  the  judge  misdirected 
the  jury,  and  because  the  verdict  was  contrary  to  the  law  and 
the  evidence.  The  motion  was  overruled,  and  thereupon  the  de- 
fendant's counsel  embodied  the  evidence  in  a  bill  of  exceptions 
and  brought  up  the  case  by  writ  of  error. 

It  is  not  necessary  that  we  should  decide  on  every  point  which 
is  presented  by  the  record  and  insisted  on  in  the  argument.  If 
there  be  good  grounds  for  reversing  the  judgment  on  errors 
which  are  beyond  doubt,  it  will  be  unnecessary  for  U3  to  attempt 
to  settle  such  points  as  may  be  more  questionable.  We  think 
the  verdict  was  contrary  to  law  and  evidence,  and  that  it  should 
therefore  be  set  aside.  In  order  to  constitute  a  sufficient  notice 
to  charge  an  indorser,  ii  it  is  to  be  sent  by  mail,  it  must,  at  fur- 
thest, be  put  into  the  post-office  in  time  to  go  by  the  mail  of  the  day 


94  Downs  v.  Planters  Bank.  [Mi&s. 

next  succeeding  the  protest,  if  there  may  be  a  mail  which  goes 
on  that  day,  and,  if  not,  then  bj  the  first  mail  which  goes  after- 
wards. The  holder  need  not  put  the  notice  in  the  office  on  the 
same  day  the  note  is  protested,  but  he  must  on  the  next  day  in 
time  for  a  mail  of  that  day,  unless  it  leaves  at  an  unreasonably 
early  hour:  Chitty  on  Bills,  10th  ed.,  484;  3  Kent's  Com.  105, 
106;  Whilwell  t.  Johnson,  17  Mass.  449  [9  Am.  Dec.  165|;  Smedes 
V.  Bank  of  Uiica,  20  Johns.  372;  Lentiox  v.  Boberts,  2  Wheat.  377; 
Hartford  Bank  v.  Siedrnan,  3  Conn.  489;  Ooodman  v.  Norton,  17 
Me.  381 ;  Stoiy  on  Bills,  315.  This  rule  has  never  been  departed 
from  in  this  country  in  any  case  which  has  fallen  under  my  no- 
tice, although  there  seems  to  have  been  some  countenance  to  a 
different  one  in  England,  partictdarly  in  the  case  of  Hawkes  v. 
Salter,  4  Bing.  715.  Chancellor  Kent,  in  a  note  to  his  commen- 
taries, has  cited  this  and  some  other  cases,  and  concludes  that 
the  rule  is  enlarged  by  them,  but  I  apprehend  that  the  large  ma- 
jority of  cases  will  be  found  to  correspond  with  the  rule  which 
prevails  in  this  country. 

It  is  also  a  rule  of  law,  that  the  plr.i'itiff  must  prove  every- 
thing which  is  necessary  to  charge  an  indorser.  The  contract 
of  an  indorser  is  strictly  conditional.  He  undertakes  to  pay  if 
the  maker  does  not,  provided  he  is  duly  notified  of  the  demand 
and  refusal.  These  are  conditions  precedent  to  his  liability,  and 
there  is  an  obligation  on  the  holder  to  make  the  demand  and 
give  the  notice;  and  as  the  indorser  is  not  liable  unless  these 
things  have  been  performed,  it  devolves  on  the  holder  to  prove 
that  he  has  performed  the  conditions  precedent,  before  he  can 
compel  the  indorser  to  perform  his  contract.  Chitty  lays  down 
the  rule  in  the  most  unqualified  manner,  that  it  is  incumbent  on 
the  holder  to  prove  distinctly,  and  by  positive  evidence,  that  due 
notice  was  given  to  the  party  sued,  and  that  it  can  not  be  left  to 
inference  or  presumption :  Chitty  on  Bills,  lOth  ed. ,  479.  This 
doctrine  is  taken  from  the  decision  of  Lord  EUenborough,  in 
the  case  of  LawHon  v.  Sherwood,  1  Stark.  314.  Without  pretend- 
ing to  say  that  it  is  incumbent  on  the  plaintiff  to  introduce  pos- 
itive proof,  or  to  settle  what  grade  of  proof  will  be  required,  we 
feel  well  satisfied  that  he  must  make  satisfactory  proof  that  he 
has  performed  all  tlmt  the  law  required  of  him  to  perform.  He 
must  prove  everytliing  necessary  to  charge  the  indorser.  This 
is  clearly  the  rule  of  the  American  cases:  3  Kent's  Com.  104; 
Broum  v.  Ferguson,  4  Leigh,  37  [24  Am.  Dec.  707];  Whitwell  v. 
Johnson,  17  IMass.  449  [9  Am.  Dec.  165].  Li  the  case  of  Smedes 
V.  The  Bank  of  VHoa,  20  Johns.  372,  the  court  said,  the  question 
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is  not  what  inference  the  juiy  might  draw,  but  what  testimony 
does  the  law  require  in  this  case.  We  have  seen  that  this  is  a 
condition  precedent,  and  that  strict  proof  is  required;  the  law 
has  allowed  the  indorser  this  protection;  nothing  short  of  clear 
proof  of  notice  shall  subject  him  to  liability. .  To  the  same  effect 
is  the  case  of  Ooodman  y.  Norton^  17  Me.  381.  The  obvious  mean- 
ing of  the  rule  is,  that  the  notice  which  the  plaintiff  is  required 
to  prove  must  be  a  legal  notice;  that  is,  a  notice  sent  in  due  time 
and  properly  directed. 

According  to  these  rules  it  will  be  apparent  that  the  court 
gave  rather  too  much  latitude  in  the  charge.  It  is  also  apparent 
that  the  evidence  did  not  Justify  the  verdict.  The  notary  states 
that  the  notices  were  served  the  twenty-second  of  October  at 
nine  o'clock  a.  x.  If  it  be  admitted  that ' '  served"  means  sent  by 
the  mail,  the  indorser  having  resided  at  a  distance,  this  does  not 
amount  to  an  affirmative,  showing  that  the  notice  was  put  in  the 
office  in  time  for  the  first  mail,  or  any  mail  of  that  day.  It  is 
quite  probable  that  the  mail  left  before  that  hour;  but  it  wOl 
not  do  to  rest  on  probability.  To  make  the  notice  sufficient,  the 
plaintiff  should  have  proved  the  hour  at  which  the  mail  left. 
There  was  no  proof  on  the  subject,  and  the  jury  must  have 
found  their  verdict  on  conjecture.  It  is  not  a  verdict  on  com- 
plicated or  doubtful  evidence,  but  a  verdict  without  evidence. 
It  was  not  a  compliance  with  the  rule  of  law,  which  requires 
the  plaintiff  to  prove  that  he  put  notice  in  the  office  in  time  for 
the  mail  of  the  next  day  after  protest,  for  him  to  prove  that  he 
put  it  into  the  office  at  nine  o'clock  a.  x.  ,  for  it  by  no  means 
follows  that  this  was  in  time  for  the  mail.  Nor  was  there  any 
evidence  that  the  mail  of  that  day  started  at  an  unusually  early 
hour,  which  might  amount  to  an  excuse  for  not  sending  it  by 
the  first  mail  which  left  after  the  day  of  protest. 

For  these  reasons  the  judgment  must  be  reversed  and  a  new 
trial  granted. 

Proof  of  Notice  to  indorser  must  be  made  with  a  reasonable  degree  of 
certainty.  Positive  proof  is  never  absolutely  required:  Bland  v.  Com.  A  R. 
R,  Bank,  3  Smed.  &  M.  250.  The  fact  of  notice  most  be  proved  affirmatively; 
it  can  not  be  left  to  inference  or  presumption:  Americtxn  Life  Ins.  and  Trust 
Co.  V.  Emerson,  4  Id.  177.  Admission  of  indorser  or  drawer  that  he  had  re- 
ceived notice  is  sufficient  proof:  Offit  v.  Viek,  Walker  (Miss.),  99.  So  also  ad- 
missions of  executors  and  administrators,  unless  they  appear  at  the  trial  and 
are  willing  to  testify  themselves:  Duncan  v.  Watson,  2  Smed.  A  M.  121 ;  S. 
C,  28  Miss.  187.  Proof  that  notice  of  protest  was  duly  mailed  and  directed 
to  the  indorser  at  a  certain  place  is  insufficient  in  the  absence  of  proof  that  it 
is  his  place  of  residence,  or  of  business,  or  his  nearest  post-office,  or  the  one 
where  he  receives  his  mail.    If  he  had  no  residence  or  place  of  business,  no 
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notice  was  neceaaary;  bat  thiB  fact  most  be  ahown:  Stiles  v.  Jnmofty  55  Musl 
409.  Proof  of  dne  notice  to  indorser  of  demand  and  non-payment  most  be  dia^ 
tinct  and  clear;  it  is  not  sufficient  where  a  witness  deposes  "  to  the  best  of  hiv 
knowledge*'  that  the  letter  was  put  in  the  office:  Wealdyv.  BeU^  36  Am.  Dea 
1 16.  That  the  notary  testified,  that  he  usually,  in  all  cases  of  protest,  on  the 
evening  of  the  same  day,  sent  a  written  notice  of  dishonor,  and  that  in  the 
present  case  he  believes  he  sent  such  notice  to  the  indorsers,  was  held  suffi* 
cient  in  MiUer  v.  Hachley,  4  Id.  372.  See  also  Hoff  v.  Baldwiti,  13  Id.  385, 
and  Stewart  v.  AUiwn,  9  Id.  433. 

Nones  BT  Mail  to  Ikdobsee  is  sufficient  if  put  in  the  post-offioe  early 
enough  to  go  by  a  mail  of  the  day  after  protest:  WhUvoell  v.  Johnaomf  9  Ans. 
Dec.  165.  Notice  by  mail,  when  sufficient:  See  note  to  Eanaom  v.  Mack,  38 
Id.  602. 

Time  of  Notice. — ^Notioe,  to  be  binding,  should  be  given  on  the  same,  oi 
the  day  after,  the  dishonor  of  the  note;  but  if  the  note  is  received  on  Satnr* 
day,  demand  and  notice  on  the  following  Monday  is  sufficient:  Fbrtner  ▼• 
Qibton^  2  Smed.  &  M.  151.  Where  a  note  falls  due  on  Sunday,  demand  should 
be  made  the  previous  Saturday,  and  notice  of  dishonor  served  the  next  Mon« 
day:  Fleming  v.  Fultoii,  6  How.  473;  Barlow  v.  Pkmtfra*  Bank,  7  How.  129. 
Indorser  receiving  notice  by  mail,  must  give  notice  to  prior  indorsers,  at 
furthest,  on  the  next  day  after  its  reception:  American  L\fe  Ins.  A  T,  Co,  ▼. 
Etnerson,  4  Smed.  &  M.  177.  If  the  mail  of  the  next  day  departs  at  aunriae* 
that  is  an  unusually  early  hour,  and  the  notice  need  not  be  deposited  in  time 
for  that  mail:  Deminds  v.  Kirbman,  1  Id.  644;  so,  also,  if  the  next  day's 
mail  closes  the  night  before,  it  need  not  go  by  that  mail:  Wemple  v.  Danger' 
field,  2  Id.  445. 


GiLMOBE  V.  Cabman. 

[1  SaOEDBS  AKD  M abshatj.,  979.] 

OOMMON  Carrtebs  are  Liable  for  All  Losses  exoeft  those  which  have 
oconrred  by  inevitable  accident  resulting  from  the  act  of  God  or  from 
the  public  enemies  of  the  country. 

Owners  of  Steamboats  are  Common  Carriers  where  they  engaise  in  car* 
rying  trade  on  navigable  rivers,  and  transport  merchandise  or  other 
articles  from  one  port  to  another  for  a  price  or  compensation. 

Loss  BT  Fire  Other  than  from  Lightning  is  not  within  the  exception  of 
the  act  of  God,  and  is  chargeable  upon  the  common  carrier. 

*' Dangers  of  i'he  Eiver  only  Excepted, "  in  a  Bill  of  Ladino,  will  not 
release  the  liability  of  common  carriers  for  loss  by  fire. 

Thb  facts  are  stated  in  the  opinion. 

W,  G.  8mede8,  for  the  plaintiffs  in  error. 

6.  8.  Yerger,  for  the  defendant  in  error. 

By  Court,  Sharkey,  0.  J.  The  defendants  in  error  brought 
this  suit  to  recover  the  value  of  thirty-two  bales  of  cotton 
shipped  to  New  Orleans,  on  the  steamboat  Vicksburg,  which 
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was  consnmed  by  fire  on  her  downward  trip;  the  plaintifb  in 
error  being  the  owners  of  the  boat. 

There  can  be  no  donbt  but  what  the  owners  of  steamboats  en- 
gaged in  the  canying  trade,  on  the  naTigable  riTers,  are  to  be 
regarded  as  common  carriers.  It  is  their  bosiness  or  calling  ^o 
transport  merchandise  and  other  articles  from  one  port  to  an- 
olher  for  a  price  or  compensation.  It  apx>ears  that  the  boat  on 
which  the  cotton  was  shipped  was  engaged  in  carrying  freight 
from  Yicksbtu^  to  New  Orleans  and  back  for  compensation.  In 
porsning  this  as  a  general  business  for  the  accommodation  of 
those  having  articles  to  ship,  the  owners  became  liable  as  com- 
mon carriers,  and  so  it  has  been  held  by  numerous  adjudica- 
tions directly  on  this  point:  AUen  y.  SeivaU,  2  Wend.  827; 
Orange  Bank  ▼.  Brovm,  8  Id.  168;  Camden  etc.  B.  B.  Co,  v.  Burke^ 
18  Id.  611  [28  Am.  Dec.  488];  BasHngs  v.  Pepper,  11  Pick.  41. 
Being  common  carriers,  they  are  liable  for  all  losses  except  those 
which  haTO  occurred  by  inevitable  accident  resulting  from  the 
act  of  God,  or  those  which  may  have  resulted  from  public  enemies 
of  the  country.  The  owners  are  the  insurers  against  all  losses 
occasioned  by  accidents  not  within  the  exceptions  of  law,  or 
which  are  not  excepted  by  special  contract.  This,  although  not 
the  rule  of  the  civil  law,  is  undoubtedly  the  rule  of  the  common 
law,  and  it  is  now  uniyersally  enforced  in  England,  except  in 
oases  where  it  has  been  changed  by  act  of  parliament. 

Some  few  of  the  states  of  this  confederacy  may  have  modified 
it  by  legislative  enactment,  but  where  no  change  has  taken  place, 
the  common  law  prevails:  Stoiy  on  Bail.  818,  sec.  489;  8 
Eenfs  Com.  216,  8d  ed. ;  Harrington  v.  MsShane,  2  Watts,  448 
[27.  Am.  Dec.  821];  Potion's  Adm'r  v.  Magrath  db  Brooks,  1 
Dudley,  159;  Chrdon  v.  Buchanan,  5  Yerg.  71.  This  rule  may 
seem  rigorous,  and  yet  it  rests  upon  reasons  sufficiently  strong 
to  afford,  at  least,  a  very  plausible  excuse  for  its  adoption — trea- 
sons, too,  which  may  be  still  urged  vrith  great  force  in  favor  of 
its  utility.  But  as  to  its  policy  we  have  nothing  to  say.  We 
received  it  as  part  of  the  common  law,  and  the  legislature  has 
not  thought  proper  to  change  it.  Besides,  it  is  easy  to  obviate 
the  rigor  of  the  law  by  inserting  the  proper  exceptions  in  the 
bill  of  lading. 

It  is  not  necessary  that  we  should  enumerate  all  the  accidents 
falling  within  the  exceptions  of  this  role;  it  will  be  sufficient 
for  our  present  purpose,  to  determine  whether  a  loss  by  fire 
constitutes  one  of  them.  It  vrould  seem  that  what  are  called 
inevitable  accidents  can  only  arise  from  natural  causes,  and  such 
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is  generallj  the  case  though  there  may  be  a  few  exoeptiona. 
The  criterion,  it  seems,  is,  that  if  it  be  such  an  accident  as  na 
human  foresight  or  sagacity  could  have  preTented,  then  the  loss 
will  be  excused:  8  Kent,  215.  In  boats  propelled  bj  steam,  ift 
may  be  difficult  to  prevent  conflagration,  and  no  doubt  is  ao; 
but,  surely,  such  accidents  can  not  be  said  to  be  beyond  tha 
power  of  human  skill  and  prudence.  Steamboats  are  occasion- 
ally consumed  by  fire,  yet  for  the  number  of  boats,  the  in- 
stances are  few;  and  when  we  consider  the  great  danger  ta 
steamboats  from  that  cause,  and  the  great  number  liable  to  that 
danger,  we  must  ascribe  to  human  skill  and  prudence,  a  power- 
ful agency  in  preyenting  a  more  frequent  recurrence  of  suck 
accidents.  But  on  this  branch  of  the  subject,  too,  the  books 
speak  but  one  language.  Ohancellor  Kent  says:  ''A  loss  bgr 
lightning  is  within  the  exception  of  the  act  of  God;  but  a  loam 
by  fire,  proceeding  from  any  other  cause,  is  chargeable  upon  tha 
ship  owner:''  3  Kent's  Oom.  217,  The  same  is  the  case  whera 
the  vessel  is  propelled  by  .steam.  The  case  of  Harrington  ▼• 
McShane,  above  cited,  was  to  recover  damages  for  a  loss  whick 
was  caused  by  the  burning  of  a  steamboat  on  the  Ohio,  and  the 
owners  were  held  responsible  for  the  loss.  The  case  of  Patton'9 
Adm'r  v.  Magrath  db  Brooks^  was  an  action  for  the  value  of  a 
quantity  of  cotton  burned  on  board  of  a  steamboat.  It  ap- 
peared that  proper  diligence  had  been  used,  but  still  the  owners 
were  held  liable.  There  was  also  an  attempt  to  defend  the 
action  on  the  ground  that  usage  or  custom  exonerated  the 
owners  in  such  cases,  where  they  had  used  proper  diligence. 
The  court  held  that  no  distinction  could  be  taken  between 
steamboats  and  other  vessels;  that  all  were  alike  liable  in  sucli  a 
case;  and  that  custom,  to  constitute  an  exception  to  the  rule  of 
law,  must  have  been  immemorial,  certain,  and  reasonable. 
These  decisions  fully  sustain  the  rule  of  the  conmion  law,  to  its 
full  extent  in  its  application  to  steamboats,  by  pladng  them  on 
the  same  footing,  and  entitied  only  to  the  same  exceptions  as 
other  vessels,  and  we  are  not  aware  of  any  decision  to  the  con- 
trary except  in  Louisiana  under  the  civU  law. 

Loss  by  fire,  then,  is  not  a  loss  by  an  inevitable  accident^ 
which  will  protect  the  owners  under  the  law.  Are  they  pro- 
tected by  the  exceptions  in  the  bill  of  lading?  It  may  be  true« 
that  although  the  law  will  hold  the  owners  liable  for  a  loss,  yet 
they  may  be  exonerated  by  the  exception  in  their  contraoi. 
The  exception  in  the  bill  of  lading  is  in  these  words:  "the 
dangers  of  the  river,  only,  excepted."    This  exception  does  not 
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seem  to  be  snfficienilj  broad  to  cover  any  casualty  which  is  not 
peculiar  to  the  navigation  of  that  river.     It  is  like  the  exception 
in  bills  of  lading  given  by  vessels  navigating  the  sea,  in  which 
"  the  perils  of  the  sea"  are  the  words  employed;  by  which 
natural  accidents,  peculiar  to  that  element,  are  meant.    Acci- 
dents which  do  not  happen  by  the  intervention  of  man,  and 
which  can  not  be  prevented  by  human  prudence:   3  Kent's 
Ck>m.  216.    This  general  exception  in  a  bill  of  lading,  seems  to 
mean  very  much  tiie  same  things  that  are  excepted  by  the  law 
itself,  being  no  other  than  inevitable  perils  on  that  element,  for 
which    the  owners  would   be  excused,  even  without  a   bill 
of  lading:    Stoiy  on  Bail.  330.    But  suppose  the  exceptioil 
in  the  bill  of  lading  is  entitled  to  a  more  extended  meaning^ 
and  that  there  are  dangers  in  navigating  the  river,  which  fall 
properly  within  the  exception,  which  would  not  be  reached  by 
the  law,  still  we  find  nothing  to  justify  us  in  saying  that  the 
danger  of  fire  is  one  of  that  character.    It  is  not  a  danger 
which  proceeds  from,  or  is  peculiar  to  the  river.    It  arises  from 
the  means  used  in  propelling  the  boat,  and  not  from  any  ob- 
stacle or  impediment  in  the  river.     The  boat  itself  is  the  de- 
pository of  the  agent  which  pro'duces  its  own  destruction.     If 
the  owner  chooses  to  employ  this  agent,  he  can  not,  with  pro- 
priely,  say  that  it  is  productive  of  a  danger  incident  to  the 
navigation  of  the  river.     This  is  a  danger  produced  by  human 
agency;  it  may  be  counteracted  by  human  sagacity  and  pru- 
dence.   The  vessel  itself  may  be  constructed  so  as  to  be  free 
from  danger;  or,  if  not,  prudence  in  keeping  up  a  sufficient 
watch,  affords  a  guaranty  for  safeiy.    The   arrangement  of 
the  caigo,  with  a  view  to  its  security,  is  also  calculated  to 
diminiRh  danger.    Hence  we  conclude,  that  a  loss  by  fire  does 
not  fall  within  the  exception  in  the  bill  of  lading.     That  all 
proper  diligence  was  used,  does  not  alter  the  case.    A  want  of 
diligence  might  throw  the  loss  on  the  owner,  even  in  cases 
when  the  law  would  otherwise  excuse  him;   but  the  use  of 
diligence  does  not  excuse  a  common  carrier.    There  is  no  con- 
dition in  the  law  by  which  he  shall  be  excused  if   proper 
diligence  be  used.     He  is  excused  by  nothing  but  accidents  re- 
sulting from  the  act  of  Ood,  or  the  public  enemies  of  the  coun- 
try, unless  he  has  taken  the  precaution  to  protect  himself  by 
contract. 

It  is  insisted  in  argument,  that  the  judgment  ought  to  be 
reversed,  because  interest  was  improperly  allowed.  This  ob» 
jeotion  is  met  by  the  argument  by  which  the  court  was  authoxw 
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ised  to  enter  jud^^ent  for  a  certain  sum,  which  was  the  amount 
of  principal  and  interest.  The  court  did  enter  judgment  for  the 
amount  agreed  on«  It  is  also  said  that  the  defendants  below 
are  entitled  to  their  freight  out  of  the  amount  reooTered.  That 
ia  true,  if  it  has  not  been  paid;  but  they  made  no  claim  to  it  in 
the  court  below,  and  can  not  urge  it  here  aa  an  enor  in  the 
judgment. 

Let  the  judgment  be  affirmed. 


Who  ABM  Oomf av  pAaBTBiUL — ^Every  ana  wlio  imdarliJDM  to  oany  goods 
lor  hire,  for  the  pablio  generally^  is  a  oommon  oanier:  Soberimm  ▼•  JTeanec^ 
99  Am.  Deo.  466;  owners  of  steamboats  transportixig  goods  on  freight:  HoT' 
Hu0tm  ▼.  MeBksma^  27  Id.  321;  Heim  v.  MeOaughan,  82  Miss.  17;  boat- 
uma  oa  the^^fissisBtppi  riwr,  nndertsldiig^  for  a  reward,  to  oanry  goods  froia 
B^ine  to  plaoe  oa  the  river:  Tune^  v.  WUtu^  27  Am.  Deo.  515;  proprieton 
■ol  atage-ooaches,  oarrying  parcels  for  hire,  not  belonging  to  paaaangen:  Bedy 
nmn  ▼.  8hcum,  28  Id.  653;  see,  also,  notes  to  ShekUm  ▼.  Bobinrnm,  26  Id.  729, 
^■d  Cfesiy  v.  Kieh^  31  Id.  745.  So,  also,  the  owner  of  a  vessel  need  to  trans- 
port his  own  goods,  was  held  to  be  a  common  oanier  for  snch  goods  as  the 
master  of  the  vessel  received  and  tcani^orted  for  hire  unknown  to  the  owacn 
MeClure  v.  Richardson^  33  Id.  105;  also  a  wagoner  canying  goods  for  hirs^ 
-though  that  is  not  his  principal  business,  but  only  an  occasional  and  incidental 
employmeBt:  Chrdon  v.  ffutchmaony  37  Id.  464;  railway  companies,  and  ez- 
pness  oompsmea  eagaged  in  carrying  freight  on  railways:  Southern  Bx.  Co.  v. 
ThamUm,  41  Miss.  216;  Sauthtm  Ex,  Co.  v.  Moon,  39  Id.  822;  Jfiss.  C.  JZL 
B,  V.  Kenaedjh  41  Miss.  671;  keepers  of  puUio  ferries:  PoweS  v.  Jliflt,  37  Id. 
091;  Richards  v.  Ikiqua,  28  Id.  792;  pLmter  employing  his  wagon  in  hauling 
fais  ooftton  crop  to  market,  and  habitually  transporting  goods  on  the  return 
ii^forhirB:  Borrisoa  v.  iio^  39  Id.  396;  but  a  carrier  of  the  United  States 
iMul  is  aoia  oommoo  oacrier,  nor  liaUe  as  suoh  for  moiiey  and  letters  lost 
<irstelea:  Asfer  v.  JTetts,  55  Miss.  77. 

LiABnJTT  ow  CouMom  GABBixa  voB  Loss  ST  Foul— For  loll  dJswiwiniv 
«se  note  to  Fotton  v.  Magrath,  31  Am.  Dec  554. 


Van  Vaotbb  v.  Flagk. 

[1  Bmbdis  asd  1Iasss4W»  808.] 

Drawv  Patablb  out  of  a  Partioulak  Fun>  is  nol  m  UD  of  e» 
change;  and,  though  accepted  generally,  suit  oaa  not  be  "»^*"*=**»H 
without  an  averment  that  the  fund  came  into  the  poMeasloa  of  the  ao- 
cepvor. 

AnBUMHUT.    The  facts  appear  in  ihe  opinioiL 

Van  Vacier,  for  the  plaintiff  in  error. 

Jl  O.  IBkMl,  for  the  defendant  in  error. 

^j  OoDBT.    The  defendant  in  error  brought  soft  againat  tha 
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jdamtiff  in  error,  declaring,  as  on  a  bill  of  exchange  made  hy 
one  Joseph  Biddle,  by  which  he  requested  the  plaintiff  in  error  to 
pay  the  said  Flack  fi^e  hundxad  dollars  on  the  first  of  January, 
1837,  "  out  of  the  notes  left  in  your  hands  by  me  (Biiddle)  liar 
collection."  Van  Vaoter  aooepted  gBnerally.  The  dedomtion 
contains  no  ayerment,  that  the  notes  out  of  the  jirooeedB  df 
which  the  bill  was  to  be  paid  had  been  collected,  and  for  this 
and  other  causes,  the  defendant  below  demurred,-  whiidi  was 
oyenroled,  and  final  judgme^pt  gi^n  for  the  -pLaiifjaff*  //r  •  . :  ' 

The  instrument  declaif )d*  col,  is"  not  a^bill  oTexcliaQge,  beoause 
it  IB  payable  out  of  a  particular  fund.  In  England,  ttie  law  is 
well  settled  agamst  its  yaUdiiy  as  a  bill  of  exchange,  and  theze 
is  no  reason  to  give  such  a  cbnstruction  to  our  statute  as  to  em- 
brace it.  The  decisions  are  numerous  on  similar  instruments, 
and  in  no  instance  that  we  ore  aware  of,  haye  they  been  held  to 
be  bills  of  exchange:  Ohit.  on  Bills,  Barbour's  ed.,  157,  I58» 
and  notes.  This  case  is  distinguishable  from  that  class  of  cases,, 
in  which  the  particular  fund  is  mentioned  merely  as  a  direction 
to  the  drawer  how  he  may  reimburse  himself.  This  bill  is  predi- 
eated  exolusiyely  on  a  particular  fund,  not  stated  to  be  in  hand, 
but  to  arise  out  of  notes  left  for  collection.  The  understand- 
ing of  the  parties  must  have  been,  that  the  payment  of  the  or- 
der depended  on  the  collection  of  these  notes.  It  is  like  the 
ease  referred  to  in  the  note  to  Ohitty  (Id.  158,  n.  1),  of  an  or- 
der drawn  by  a  client  on  his  attorney,  to  pay  out  of  moneys  col- 
lected. The  acceptance  was  general,  and  must  be  understood 
only  as  an  engagement  to  pay  out  of  that  particular  fund,  if  it 
should  come  to  hand  by  the  time  appointed  for  payment.  On 
this  acceptance  an  action  may  be  maintained,  but  it  can  only  be 
done  liy  ayening  and  proving  the  collection  of  the  fund.  The 
dedaiation  contains  no  such  ayerment,  and  was,  therefore,  de- 
feotiye,  as  it  shows  on  its  face  that  the  order  was  payable  out  of 
the  proceeds  of  notes  left  for  collection.  The  court  then  erred 
in  oyermling  the  demurrer,  and  in  giving  judgment  for  the 
plaintiff. 

The  judgment  must  be  reyersed,  and  the  cause  remanded,  in 
order  fliat  the  plaintiff  may  obtain  leave  to  amend. 


Tbd  omb  n  amn  fai  Wadttngion  v.  Oavert,  61  Mi».  831,  to  the  efBBol 
that  sa  ordar  to  pay  a  icivni  amount  oat  of  a  tpeoified  fond  ii  not  a  bill  of 
excliange;  alao  citing  FUch  v.  8tamp»t  6  How.  487.  WcuUingUm  v.  Cpvmt 
farther  holds  that  sach  an  order  la  not  payable  generally,  or  abaolntely,  and 
V  thepartioiilar  fasd  ahoold  fail  or  never  be  realized  by  tiie  drawee,  he  would 
■ot  be  liable,  aMhangh  ha  may  have  aoeepted. 
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GOMBTOCK  V.   RaTEOBD. 

[1  Bmsdu  axd  MtiiawATJi,  iOL} 

Bill  u  vot  Multitabious  in  whioh  all  the  oompUinanti  are  orodUon  of 
the  same  party,  and  seeking  to  sabject  the  same  fond  to  their  daima. 

Cbxditor  mat,  wiTHonr  a  Judgment  at  Law,  have  a  fFBodnknt  sale  set 
aside  under  the  Mississippi  statute:  How.  &  Hutch.  520. 

Kpy-BESiDBiTTS  MAT  MAINTAIN  A  SuiT  IN  Chanokbt  sgainst  Don-reaident 

.'  *.  d^Q'danis,  provided  there  is  one  resident  defendant. 

•  J&lTTA69^1^T  can  not  IbSUB,  A<UJ!r^  TH3  PBCPKBTT  Of  A  NON-BBStDENT, 

at  the  time  of  filing  a  'bill,  in  t^e'handk  bf  ^  resident  defendant;  but  after 
process  has  been  served  on  the  resident  defendant,  and  an  affidavit  made 
aa  to  the  absence  of  the  other,  the  court  may  require  surety  for  the  safe 
keeping  of  the  property  for  its  production  to  answer  the  decree. 

Wbet  of  error  from  the  decree  of  the  vioe-chiuioellor.    The 
fftcts  are  sufficientlj  stated  in  the  opinion. 

O.  8.  Yerger,  for  the  plaintiflEs  in  error. 

H.  W.  WaUer,  for  the  defendants  in  error. 


By  Oourt,  Clatton,  J.  This  was  a  bill  filed  by  two  distinct 
sets  of  complainants,  Comstock, and  Bobbins,  Painter  &  Co.,  aD 
of  whom  are  non-residents,  against  one  Eeesin  B.  Chilton,  who 
IB  also  a  non-resident  of  this  state,  and  Thomas  Bayford,  who 
resides  in  this  state.  It  was  filed  to  subject  certain  slaves  in 
the  bill  described,  alleged  to  be  the  property  of  Chilton,  and  in 
the  hands  of  Bayford,  the  resident  defendant,  to  the  payment  of 
-debts  due  the  complainants  in  separate  lights.  These  debts 
were  ripened  into  judgments  in  Alabama,  but  there  is  no  judg- 
ment upon  them  in  ttus  state.  The  bill  further  alleges  that  after 
the  rendition  of  the  judgments  in  Alabama,  and  after  the  judg- 
ment lien  had  attached,  the  slaves  in  question  were  brought  by 
<];hilton  to  this  state,  and  placed  in  the  hands  of  Bayford,  to 
•be  kept  for  him.  The  slaves  are  seven  in  number,  to  five  of 
which,  it  is  said,  Bayford  makes  no  claim,  but  sets  up  claim  to 
two,  under  a  sale  which  the  bill  charges  to  be  colorable,  and 
not  for  valuable  consideration,  and  that  he  has  never  paid  any- 
'thing  for  them.  An  attachment  was  obtained  to  stay  the  effects 
in  the  hands  of  Bayford,  the  resident  defendant.  To  this  bill  a 
demurrer  was  filed,  which  was  sustained  by  the  vice-chancellor, 
and  the  bill  dismissed,  because  the  court  had  no  jurisdiction, 
and  because  the  attachment  was  improperly  awarded.  From 
Una  decree  the  case  is  brought  to  this  court  for  revision. 

We  will  proceed  to  consider  the  several  grounds  taken  in 
-support  of  the  decree,  in  a  brief  of  the  counsel  for  the  appeUees, 
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wtiich  is  marked  by  veiy  considerable  researoh  and  ability. 
The  first  reason  relied  on  is,  that  the  bill  is  multifarious,  and 
joins  distinct  matters  in  separate  rights.  There  is  no  doubt 
Ihat  this  objection,  when  it  properly  applies  to  a  bill,  is  fatal; 
but  it  is  not  always  easy  to  determine  when  a  bill  is  or  is  not 
liable  to  the  objection.  The  difficulty  is  inherent  in  the  nature 
tt  the  rule  itself.  It  appears  to  be  well  settled,  as  a  modifica- 
tion of  the  rule,  that  unconnected  parties,  having  a  common 
interest  centering  in  the  point  in  issue  in  the  cause,  may  unite 
m  the  same  bill.  This  is  allowed  to  prevent  multiplicity  of 
suits,  an  evil  quite  as  much  to  be  avoided  as  multifariousness  in 
the  same  suit:  Brinkerhoffx.  Browriy  6  Johns.  Ch.  189;  Ward  et 
«2.  V.  TJie  Duke  of  Northurnberland,  2  Anst.  469;  FeUow8  v.  FeU 
kno8,  4  Ck>w.  697  [15  Am.  Dec.  412].  That  great  master  of 
equity  pleading.  Lord  Bedesdale^  thus  laid  down  the  rule: 
*'  "Where  there  is  a  general  right  claimed  by  the  bill,  and  cover- 
ing the  whole  case,  it  will  not  be  regarded  as  multifarious^ 
though  the  defendants  have  separate  and  distinct  rights :"  Whaley 
V.  Dawson^  2  Sch.  k  Lef.  367;  Mayor  of  York  v.  PUkington  etal.,1 
Atk.  282.  In  the  case  before  us,  the  complainants  are  creditors 
of  the  same  party,  seeking  to  subject  the  same  fund  belonging 
to  the  same  person.  There  is  then  a  connected  interest  in  the 
tame  point;  the  uniting  in  the  suit  produces  no  confusion  or 
eompleziiy  in  the  defense,  and  it  seems  to  prevent  multipliciiy  of 
raits.    We  think,  therefore,  this  objection  can  not  be  sustained. 

We  adopt  this  conclusion  the  more  readily,  because  under  the 
statute  in  Virginia,  from  which  ours  appears  to  be  exactly 
eopied,  it  is  the  uniform  practice  to  allow  no  priority,  but  to 
distribute  the  funds  ratably.  This  is  done  on  the  elementary 
principle,  that  equaliiy  is  equiiy.  At  some  stage  of  {he  pro- 
ceedings, the  claims  of  the  creditors  have  to  be  considered  in 
connection;  and  we  see  no  reason  why  it  should  not  be  done  be- 
fore decree,  as  well  as  afterwards:  See  Tate's  Dig.  33,  n.  We 
think  it  will  be  proper  to  give  the  same  construction  and  effect 
to  our  statute,  unless  some  one  of  the  creditors  has  a  lien  prior 
to  that  growing  out  of  the  proceeding,  in  which  event  such  lien 
would  not  be  divested. 

It  is  next  insisted  that  the  complainants  have  no  judgments  in 
this  state;  that  they  are  mere  creditors  at  laige,  and  that  with- 
out judgment  they  can  not  invoke  the  aid  of  a  court  of  equiiy,  to 
set  aside  a  conveyance  for  fraud.  We  shall  lay  out  of  consider- 
ation the  fact,  that  the  complainants  had  obtained  judgments  in 
Alabama,  and  shall  not  attempt  to  say  what  weight  they  are  en- 
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titled  to.  We  do  this  beoause  we  believe  that  the  statute  under 
which  this  prooeeding  is  had,  fully  authorizes  any  creditor, 
without  judgment,  who  can  bring  himself  within  its  provisions, 
to  file  his  bill  and  obtain  relief:  See  How.  &  Hutch.  520.  The 
common  law  rule  was  no  doubt  such  as  the  counsel  for  the  ap- 
pellee contends  that  it  was.  But  under  statutes  in  every  respect 
like  ours,  courts  of  the  very  highest  grade  and  respeotabiliiy, 
have  sustained  proceedings  by  creditors,  who  had  obtained  no 
judgments  at  law:  Ot&sanv.  White,  SMxad.  94;  WUbouy.  KoonU, 
7  Granch,  202;  Kdao  v.  BUoJdnim,  8  Leigh,  300.  Indeed  the 
very  end  and  object  of  the  statute  would  be  frustrated,  if  a  pre- 
vious judgment  at  law  in  this  state  were  required,  sinoe  if  the 
party  had  a  judgment  he  might  proceed  to  lay  his  execution  on 
the  property  at  once,  or  proceed  by  process  of  garnishment 
against  the  debtor.  It  was  to  provide  another  and  additional 
remedy  that  the  statute  was  passed,  and  we  can  only  give  efleet 
to  it  by  permitting  creditors  without  judgment  to  have  the  ben- 
efit of  its  provisions. 

We  are  referred  to  the  case  of  Ghuget  db  Co.  v.  BcoU  e^  aZ.,  9 
Yerg.  246,  to  show  that  this  bill  can  not  be  sustained  even 
under  the  statute.  That  case  arose  and  was  decided  upon  the 
act  of  assembly  of  Tennessee,  passed  in  1832;  by  comparing 
that  act  as  set  out  in  the  opinion  of  the*  court  with  ours,  which 
is  to  be  foui^  in  How.  &  Hutch.  250,  sec.  63,  it  will  be  found 
that  they  scarcely  possess  a  single  feature  in  common.  So  fully 
convinced  was  the  legislature  of  Tennessee  of  the  neoeesily  and 
propriety  of  such  a  law  as  ours,  that  they,  in  1836,  the  same 
year  in  which  that  decision  was  made,  passed  a  law  with  provis- 
ions very  closely  resembling  ours,  but  extending  the  remec^ 
still  further  in  several  important  particulars.  Since  the  passage 
of  that  act,  it  would  scarcely  be  doubted  that  the  bill  would  lie: 
Acts  of  1836,  p.  143.  But  this  bill  is  not  filed  alone,  with  a  view 
to  set  aside  a  fraudulent  conveyance,  even  if  that  be  one  of  its 
objects,  which  is  not  certain.  The  bill  charges  that  five  of  the 
negroes  were  holden  by  Bayford  for  Chilton,  and  that  the  other 
two,  if  purchased,  had  not  been  paid  for.  A  decree  may  then 
be  made  for  the  specific  delivery  of  those  held  in  trust,  and  the 
payment  of  the  money  due  for  the  others,  without  any  reference 
to  the  question  of  ^ud.  The  demurrer  admits  the  truth  of 
these  charges,  and  thus  affords  ground  of  jurisdiction,  even  if  it 
could  not  be  entertained  on  the  principles  just  laid  down.  We 
believe,  however,  that  under  the  statute,  the  bill  may  be 
teined  upon  either  or  both  grounds. 
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It  is  next  insisted  that  when  both  parties  are  non-residents, 
tiie  court  has  no  jurisdiction,  and  they  can  not  call  upon  the 
tribunals  of  this  state  to  settle  their  disputes.  This  position 
upon  the  law,  independent  of  statutory  enactments  in  this  s^ate, 
may  be  correct,  though  it  is  not  necessary  for  us  to  inquire  into 
ihat  point.  But  its  application  is  not  apparent,  because  in  chis, 
and  all  similar  proceedings,  there  are  at  least  two  partiec)  de- 
iendants,  one  of  whom  must  reside  in  this  state,  and  the  other 
be  an  absentee.  The  principle  then,  if  it  exists  in  the  utmost 
latitude,  does  not  apply;  for  the  contest  is  not  between  non- 
residents, but  between  a  non-resident  plaintiff,  and  an  absent 
and  a  home  defendant.  The  statute  is  in  its  terms  too  plain  to  be 
doubtful;  yet  authorily  may  be  found  to  warrant  our  construc- 
tion. The  statute  is  an  exact  copy  of  one  which  has  existed  in 
flEgima  since  1744,  and  their  courts  hare  uniformly  held  that  a 
non-resident  complainant  might  proceed  under  it,  against  a  non- 
resident debtor,  provided  there  was  also  a  resident  defendant: 
WiUiamaon  ▼.  Bowie ,  6  Munf.  176;  WaU8  y.  Kirmey,  8  Leigh, 
806  [23  Am.  Dec.  266];  Gibson  y.  Whiie,  8  Munf.  94.  The  same 
constmotion  has  been  placed  upon  the  act  by  the  supreme  court 
of  the  United  States  in  reference  to  the  district  of  Oolumbia: 
WUaon  Y.  Koontz,  7  Oranch,  202.  Kentucky  has  the  same,  or  a 
Yeiy  similar  act.  Their  court,  in  placing  a  construction  upon 
it,  uses  this  explicit  language :  ' '  The  proceeding  against  defend- 
ants who  may  be  out  of  the  country,  lies  as  well  for  those  who 
are  not  residents  of  this  state,  as  for  those  who  are,  and  as  well 
against  those  who  never  were,  as  against  those  who  were  or  have 
been:*'  AapimoaU  y.  Ghaae,  8  A.  E.  Marsh.  266. 

It  is  insisted,  lastly,  that  a  court  or  judge  has  no  right,  at  the 
time  of  the  filing  of  the  bill,  to  direct  an  attachment  to  issue. 
tJpon  this  point  we  have  felt  some  difficulty,  but  after  a  careful 
examination  of  the  statute,  we  believe  the  position  is  correct. 
By  the  practice  in  the  state  from  which  we  borrowed  the  stat- 
ute, a  subpoena  in  chancery,  indorsed  by  the  clerk,  "  that  it  is 
to  stop  the  debts  and  effects  of  the  absent  defendant,  in  the 
hands  of  the  defendant  within  the  state,  to  satisfy  a  debt  due 
from  the  absentee  to  the  complainant,"  when  served,  ox>erates 
as  an  attachment  or  garnishment,  and  restrains  any  transfer  by 
the  home  defendant.  If  he  afterwards  puts  the  property  or 
'Sffiects  oat  of  his  hands,  he  renders  himself  liable:  WUUamson 
'Y.  Borne,  6  Munf.  176;  Kennedy  v.  Brent,  6  Cranch,  187.  But 
when  the  home  defendant  has  been  served  with  process,  and  at 
the  leiimi  time  an  affidavit  is  made  as  to  the  absence  of  the 
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oiher  defendant,  the  cotirt  may  then  make  an  order  for  the  safe 
keeping  of  the  effects,  and  require  surefy  for  their  production  to 
answer  the  decree,  or  may  direct  them  to  be  deliyered  to  the 
complainant  upon  his  giving  sureiy  for  the  return,  as  the  court 
may  direct.  From  the  issuance  of  the  process  till  the  return 
term  of  the  court,  the  complainant  has  only  a  remedy  against 
the  home  defendant,  if  he  makes  way  with  the  property  or 
effects;  but  at  that  time  the  court  may  require  surety  of  such 
defendant,  or  make  such  other  order  as  it  may  deem  just.  The 
order  discharging  the  attachment,  was  therefore  correct;  but,  at 
the  same  time,  the  court  should  have  made  a  further  order  to 
insure  the  deliyeiy  of  the  property  to  answer  the  final  decree. 
Before  a  final  decree,  the  court  must  be  satisfied  that  the  com- 
plainant has  establisbed  his  claim  against  the  absent  defendant; 
a  decree  must  then  be  entered  therefor.  If  the  resident  de- 
fendant by  his  answer  denies  an  indebtedness,  or  claims  the 
property — or  denies  having  property  of  the  absentee — ^the  court 
must  proceed  to  decide  upon  the  fkcts,  as  in  case  of  other  dis- 
puted facts,  and  decree  accordingly. 

The  order  of  the  vice-chancellor,  in  sustaining  the  demurrer, 
and  dismissing  the  bill,  will  be  reversed,  and  the  cause  re- 
manded for  further  proceedings,  in  consonance  vrith  the  princi- 
ples herein  laid  down.  The  order  discharging  the  attachment 
is  affirmed,  but  the  court  below  should  make  such  further  order 
as  may  be  necessary  to  preserve  the  fund  during  the  pendency 
of  the  suit.  We  do  not  mean  to  e3q>ress  any  opinion,  which 
would  prejudice  the  right  of  the  party  to  obtain  an  injunction, 
to  prevent  the  transfer  or  removal  of  the  property  upon  a  proper 
case,  at  the  time  of  the  bill  filed. 

Decree  reversed,  with  costs. 

JuBiSDionoK  ovxB  Pbopxbtt  ov  Non-bisidint  DxrunuHTS:  See  JSSsiti- 
ehie  V.  Bowers^  post,  111. 

JoiKDxa  OF  Paktixs  IK  Equitt.— -GlaiinantB  under  one  title  may  join  sev- 
end  defendants,  daiming  the  estate  under  separate  and  distinct  purchasers  of 
parceki  of  it:  MeChwan  v.  McOcwan,  48  Miss.  553;  so  also  heirs  claiming  by 
a  common  ancestor,  may  unite  defendants  claiming  different  portions  of  the 
estate  by  distinct  titles:  Richardson  v.  Brooks,  52  Id.  123;  nor  is  a  bill  multi- 
farious, making  all  the  vendors  and  vendees  defendants,  when  an  insolvent 
debtor  on  the  same  day  conveyed  part  of  his  land  to  his  father-in-law,  and 
another  part  to  his  son,  who  both  shortly  after  conveyed  to  the  insolvent's 
wife,  and  she  afterwards  conveyed  part  to  her  sister-in-law,  who  took  with 
notice:  Watter  v.  Shannon,  53  Id.  600;  nor  where  heirs  of  a  mother  united 
their  father,  a  creditor,  in  a  decree  against  him,  and  a  purchaser  at  a  sale  un- 
der the  decree^  the  heirs  claiming  a  resulting  trust  in  the  estate  by  the  invest- 
ment of  their  mother's  money  toward  the  purchase  thereof,  aad  that  the  sals 


July,  1843.]  Morton  v.  Jackson.  107 


for  aa  inadeqiiaie  prioe,  bj  reason  of  the  complication  of  the  title:  Taf' 
lor  V.  SmUhj  54  Id.  50.  Vendor  with  covenants  of  warranty  and  the  vendee 
may  unite  in  a  bill  to  set  aside  a  sale  of  land,  made  by  a  sheriff  under  an 
execution  against  the  vendor:  Wintton  v.  Olley,  26  Id.  451.  The  general 
rule  seems  to  be  that  if  the  parties  have  a  common  interest,  touching  the  mat- 
ter of  the  bill,  although  they  claim  under  distinct  titles,  and  have  independ- 
ent interests,  they  may  be  united:  BuUer  v.  Spann,  27  Id.  234;  DdafiM  v. 
Anderson,  7  Smed.  &  M.  690;  Fomiquee  v.  Foretlaa,  34  Miss.  87;  I^eviU  v.  OU- 
Ugpie,  26  Am.  Dec  606;  MUkr  v.  Helm,  2  Smed,  ft  M.  687.  As  to  Joinder  of 
defendants  in  equity,  see  the  note  to  FeUows  v.  FHlows,  15  Am.  Deo.  427. 

FoBDON  Attaohment  Law  ov  MississiFPr. — ^This  case  is  cited  in  Ik^eenum 
V.  Maleofn,  11  Smed.  ft  M.  53,  that  equity  has  jurisdiction  of  a  foreign  at- 
tachment bill  to  enforce  a  purely  legal  demand,  where  there  was  a  resident 
defendant  having  property  of  a  non-resident,  the  complainant  being  a  non- 
rendetU;  and  in  ISreeman  v.  Otuon,  Id.  68,  it  was  held  the  same  jurisdiction 
existed  where  the  complainant  was  a  reM^ni.  The  principal  case  is  cited  in 
TroUer  v.  WhUe,  10  Id.  611,  that  the  court  may  order  the  resident  defendant 
to  give  security  for  the  property  pending  the  suit. 


Doe  ex  debc.  Mobton  v.  Jaoksok. 

[1  Smxdss  Avn  Mabshall,  404.] 

WimBS  Iktkbbstsd  in  thb  Evsnt  ov  thb  Suit  is  competent  when  called 

by  the  party  whose  interest  is  adverse  to  his. 
Pabol  Evidknob  is  Admissiblb  to  Explain  Dbsobiftion  nr  a  Debd  in 

order  to  apply  it  to  the  subject-matter  of  the  grant. 
Addition  ov  Falsx  ob  Mibtaxbn  Dbsobiptions  in  a  deed  will  not  frns- 

tmte  the  grant,  if  there  are  others  sufficiently  dear  to  identify  the  thing 

intended  to  be  granted. 

Ejbotmkht.    The  facts  sufficiently  appear  in  the  opxnion. 

BaUofUe,  for  the  plaintiff  in  error. 

O.  8,  Yerger^  for  the  defendants  in  error. 

By  Court,  Clatton,  J.  This  was  an  ejectment  brought  to 
recoyer  a  lot  of  ground  within,  or  adjoining,  the  town  of  Man- 
chester. The  plaintiff  relied  upon  a  deed  from  Hiram  G.  Run- 
nels and  others,  the  original  proprietors  of  the  town,  in  which 
the  property  conyeyed  in  said  deed  was  thus  described:  ''A 
certain  piece  or  parcel  of  land,  situate  on  the  Yazoo  riyer,  in 
Tazoo  counfy,  aboye  the  lots  and  commons  of  the  town  of  Man 
Chester,  as  designated  on  the  map  thereof,  and  being  the  re- 
mainder of  the  tract  of  land  on  which  said  town  was  laid  out, 
exdusiye  of  lots,  commons,  streets,  etc.,  being  designated  more 
particularly  on  the  map  of  said  town,  as  swamp  land,  and  a 
tract  not  numbered,  supposed  to  contain  about  one  hundred 
acres,  more  or  less,  bounded  by  the  Yazoo  riyer  on  one  side,  by 
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the  lotSy  oominons,  and  streets  of  said  town  on  the  other  side,  ex- 
tending up  the  river  to  the  lines  of  the  original  sctryej  of  said 
tract  of  land/'  The  map  of  the  town  was  introduced  and  read 
in  the  evidence,  by  which  it  was  shown  that  in  point  of  &ct  there 
¥ras  no  land  upon  it  designated  as  swamp  land. 

The  defendant  then  offered  Hiram  G.  Runnels,  one  of  the 
grantors  in  the  deed  to  plaintiff,  as  a  witness,  and  asked  him 
''  by  what  name  the  ground  lying  between  the  town  and  the 
river  (part  of  which  was  the  subject  of  the  suit)  was  known,  at 
the  time  of  the  execution  of  the  deed  to  the  plaintiff  ?*'  The 
plaintiff  objected  to  the  question,  and  to  the  introduction  of 
Bunnels  as  a  witness  at  all;  but  the  court  overruled  the  objec- 
tion, and  directed  the  witness  to  answer  the  question.  A  ver- 
dict was  found  for  the  defendant,  and  the  case  brought  by 
writ  of  error  to  this  court  Two  objections  are  here  urged 
against  the  admission  of  this  testimony:  1.  That  as  the  grantor 
in  the  deed,  the  witness  was  incompetent  upon  the  ground  of 
interest;  and  2.  That  parol  evidence  was  inadmissible  to  vary 
or  explain  the  terms  of  the  deed. 

It  is  important  to  consider,  when  an  objection  is  made  to  a 
witness  upon  the  ground  of  interest,  in  whose  behalf  he  is 
called.  Although  he  may  be  interested  in  the  event  of  the  suit, 
yet  he  is  competent  when  his  interest  is  adverse  to  the  pariy 
calling  him;  SlegJU  v.  Hartshorn,  1  Johns.  149;  Work  v.  Maclay, 
2  Sezg.  ft  B.  415;  3  Yem.  104;  2  Ph.  Ev.  by  0.  ft  H.  81. 
In  this  instance  Bunnels  was  called  by  the  party  claiming  in 
opposition  to  his  deed  to  the  lessor  of  the  plaintiff;  his  interest 
was  therefore  adverse  to  the  pariy  who  introduced  him.  If  his 
grantee  was  defeated,  he  would  be  liable  upon  his  covenant  of 
warranty  to  him;  but  if  his  grantee  recovered,  it  does  not  ap- 
pear that  he  would  be  liable  in  any  way  to  Jackson.  But  even 
if  he  would,  his  interest  would  be  balanced  between  them;  and 
in  either  of  these  aspects  he  was  competent. 

The  other  point  is  equally  dear  upon  the  authorities.  The 
testimony  in  such  instances  is  not  introduced  to  explain,  or 
limit,  or  vary  the  deed — ^but  to  point  out  the  subject-matter  on 
which  it  is  to  operate.  The  rule  is  thus  laid  down  by  the  su- 
preme court  of  the  United  States:  '*  Whenever  there  is  a  doubt 
as  to  the  extent  of  the  subject  derived  by  will,  or  demised,  or 
sold,  it  is  matter  of  extrinsic  evidence,  to  show  what  is  in- 
tended to  be  included  under  the  description  as  parcel  of  it: 
Bradley  v.  Washington  Steamboat  Company,  13  Pet.  97.  In  By* 
erss  V.  Wheeler,  22  Wend.  150,  the  court  says:  **  You  must,  in  tha 
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most  accurate  descriptioii,  go  out  of  the  inBtrument  in  order  to 
apply  it  to  the  subject-matter  of  the  grant  or  dcTise."  In  Sanford 
Y.  Bathes y  1  Meriv.  646,  it  is  said:  '*  Not  only  to  be  competent, 
but  neoeasaiy  to  admit  eztrinsio  evidence  to  ascertain  the  fact, 
and  through  that  medium  to  ascertain  the  subject  of  devise:" 
See  also  3  Stark.  Ev.  1021.  This  list  of  authorities  might  be 
much  extended;  but  it  is  enough  to  show  abundantly,  that  evi- 
dence in  this  instance,  as  in  cases  of  boundaiy,  is  admissible  to 
give  effect  to  the  deed:  See  Newman  v.  Fbeter^s  Heirs,  3  How. 
390  [34  Am.  Dec.  98]. 

The  circumstance  that  the  deed  recites,  that  the  land  was  des- 
ignated on  the  map  as  swamp  land,  when  there  was  no  such 
designation,  can  have  no  controlling  influence  in  the  cause.  ''  If 
there  are  certain  particulars  sufficiently  ascertained,  which  des- 
ignate the  thing  intended  to  be  granted,  the  addition  of  a  cir- 
cumstance, false  or  mistaken,  will  not  frustrate  the  giant:" 
Jackson  y.  Marshy  6  Cow.  284.  See  Jackson  ex  dem.  MbNaughUm 
V.  Loomis,  18  Johns.  81;  Loomis  v.  McNaughUm,  19  Id.  448;  Fisk 
V.  Hvhbard,  21  Wend.  652.  The  omission  upon  the  map,  of  what 
it  is  referred  to  as  containing,  can  not  defeat  the  deed. 

On  the  whole  case,  we  are  of  opinion  that  the  judgment 
should  be  affirmed. 

GaANToa  AS  a  Witness:  See  HerbeH  y.  Herbert,  12  Am.  Deo.  102;  Jacktom 
Y.  Stackhoiue,  13  Id.  614 ;  Jackmm  y.  Ric»,  20  Id.  083 ;  KeftdaU  y.  /leU,  30  Id. 
728. 

Pabol  Evzdingb  to  Explain  Dxsoriftions  Ussd. — Grantor  deeeribed  the 
premiBes  in  the  deed  as  the  farm  on  which  he  then  dwelt;  held  admissible: 
DoclktU  Y.  Elahuiey,  4  Am.  Deo.  218.  Grant  made  to  a  married  woman  in 
her  maiden  name,  parol  evidence  admitted  to  show  that  she  was  known  to 
the  grantee  by  that  name:  ScanUm  v.  Wright,  25  Id.  344.  As  to  the  bound- 
aries and  the  place  of  executing  the  survey,  although  differing  from  the 
oourses  describeid  in  the  patent:  AfeNeU  v.  ZHoeon,  10  Id.  740.  See  also  DixU 
Y.  Smith,  12  Id.  64,  and  note. 

Parol  evidence  is  admissible  to  explain  the  situation,  locality,  and  bound- 
aries of  land  described  in  a  plat  and  certificate  of  survey,  made  under  an  order 
of  court:  Spears  v.  BurUm,  31  Miss.  547.  Omission  of  a  township  and  range 
in  describing  land  may  be  supplied  by  parol  evidence:  Foute  y.  Fatrman,  48 
Id.  550.  But  a  deed  which  describes  the  land  conveyed  as  a  "  part  of  section 
18  in  township  7,  of  range  2  east,  containing  one  hundred  and  eighty  acres," 
is  void  for  uncertainty:  Brown  v.  Ouice,  46  Id.  299.  So  also  where  the  de- 
scription was  "my  hmd,  the  entire  tract,  seven  hundred  and  twenty-eight 
acres:*'  BameU  v.  IlichoU,  56  Id.  623. 

False  Desobiptions  and  SxTBPLnsAas.— It  is  a  settled  rule  that  the  addi- 
tion of  a  false  description  wUl  be  rejected  and  the  instrument  take  effect,  if 
a  aoffident  description  remains  to  identify  the  thing  intended  to  be  described. 
The  rule  is  founded  upon  the  maxim,  Falea  demonetratio  non  noceL  But  the 
gistof  the  rule  is  that  a  sufficient  description  exists  in  the  instrument,  irre- 
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■pective  of  the  false  descriptiou,  to  sufficiently  ezpreas  the  maker's  intent; 
thus  in  Modey  v.  MoMey^  8  East,  149,  the  teatator  had  an  estate  in  the 
oonnty  of  Monmouth,  of  which  he  was  seized  In  fee  in  possession,  and  an- 
other in  the  county  of  Radnor,  of  which  he  was  also  seized  in  fee,  subject  to 
the  use  of  his  marriage  settlement,  which  left  him  in  equity  a  disposing  power 
over  the  reversion  only.  Both  estates  formerly  belonged  to  his  uncle,  from 
whom  he  inherited  the  former,  and  purchased  the  latter  from  a  co-heir.  In  his 
will  he  described  the  estateof  Monmouth  aa  in  Radnor,  and  the  estate  in  Radnor 
as  ill  Monmouth  counties,  also  describing  each  as  formerly  belonging  to  his 
uncle.  After  parol  evidence  had  established  that  the  local  descriptions  of  the 
two  estates  had  been  transposed  by  mistake,  the  county  of  Radnor  having 
been  applied  to  the  estate  in  Monmouth,  and  mot  versOt  the  court  held  it 
was  sufficiently  to  be  collected  from  the  words  of  the  will  itself,  which  estate 
the  testator  meant  to  give  to  one  devisee  and  which  to  the  other,  and  the 
local  description  was  rejected  as  unnecessary.  In  Doe  v.  OaUoway,  5  Bam. 
ft  Adol.  43,  the  description  in  the  lease  was:  "All  that  part  of  Blenheim  Ptok 
■ituate  in  the  county  of  Oxford,  now  in  the  occupation  of  one  S.,*'  with  cer- 
tain specified  abuttals,  "  with  all  the  houses  thereto  belonging  which  are  in 
the  occupation  of  said  S.,*'  and  it  was  held  that  a  house  within  the  abuttals, 
but  not  in  the  occupation  of  R. ,  was  included.  In  Day  v.  Trig,  1  P.  Wms.  288, 
the  testator  devised  all  his  '*  freehold  houses  in  Aldersgate  street,  London," 
but  the  testator  had  no  freehold  houses  upon  that  street,  they  being  all  lease- 
hold. Justice  Tracy,  in  delivering  the  opinion,  said:  "  Had  there  been  any 
freehold  houses  to  satisfy  the  will,  the  leasehold  houses  would  not  pass;  yet 
the  plain  intention  of  the  testator  being  to  pass  some  houses,  and  he  having 
no  freehold  houses  there,  the  word  freehold  should  rather  be  rejected  than 
that  the  will  be  wholly  void."  Anderson,  0.  J.,  in  Godbolt  and  Goulds- 
borough,  131,  says:  "An  averment  to  take  away  surplusage  is  good,  but  not 
to  increase  that  which  is  defective  in  the  will  of  the  testator;*'  and  illustrates 
it  thus:  "  If  one  devises  land  to  the  heirs  of  L  S.,  but  the  clerk  writes  it  I.  S. 
and  his  heirs,  it  may  be  holpen  by  averment,  because  the  intent  of  the  devisor 
Is  written,  and  more:  and  it  shall  be  naught  for  that  which  is  against  his  in* 
tent  and  good  for  the  residue.  But  if  the  devise  be  to  L  S.  and  his  heirs,  and 
it  is  written  to  the  heirs  of  I.  S.,  there  an  averment  shall  not  make  it  good  to 
I.  S.,  because  it  is  not  in  writing  which  the  statute  requires." 

Chief  Justice  Parsons  lays  down  the  rule  in  Worthington  v.  Hylyer,  4  Mass. 
204,  to  be,  "if  the  description  be  sufficient  to  asoertain  the  estaU  intended  to 
be  conveyed,  although  the  estate  will  not  agree  to  some  of  the  particulars  in 
the  description,  yet  it  shall  pass  by  the  conveyance,  that  the  intent  of  the 
parties  may  be  effected."  There  the  land  was  described  in  a  mortgage  as  all 
his  farm  in  W.,  on  which  he  lived,  containing  one  hundred  acres,  with  his 
dwelling-house  and  bams  standing  thereon.  And  added,  "that the  farm  was 
lot  No.  17,  etc.,"  which  clause  was  rejected  by  the  court,  upon  its  being  shown 
that  the  farm  comprised  no  part  of  lot  No.  17.  The  same  rule  was  approved 
and  acted  upon  in  Loomis  v.  Jackoon^  19  Wend.  448,  where  the  mortgage, 
after  correctly  bounding  the  premises,  added  that  they  were  lot  No.  61  of  a  cer- 
tain patent,  and  in  fact  they  were  lot  No.  50,  the  former  was  rejected  as  sur- 
plusage. To  the  same  effect  is  Jackson  v.  Marsh,  6  Cow.  281;  Lush  v.  Druse^ 
4  Wend.  313;  Huni  v.  ShacUrfcrd,  56  Miss.  397;  Blague  v.  OoUl,  Cro.  Gar. 
447;  Sw\ft  V.  Eyres,  Id.  548.  It  is  a  well-established  rule  that  all  surveys, 
courses,  and  distances  must  yield  to  natural  and  ascertained  boundaries  or 
objects:  FrestorCs  Heirs  v.  Bovmnr,  C  Wheat  580;  WeUs  v.  Complon,  3  Rob. 
(La.)  188;  KeOogg  v.  Smith,  7  Gush.  375;  Newhall  v.  Ireson,  8  Id.  696;  Me- 
Iver^s  Lessee  v.  Walker,  9  Cranch,  173;  Haynes  t.  Toung^  36  Me.  567.    Bni 
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this  role  is  subject  to  exception,  when  an  adherence  to  it  would  be  plainl]^ 
absurd:  Davis  v.  Bcms/ord,  17  Mass.  210.  Judge  Wilde,  in  delirering  the 
opmion  in  this  case,  said:  '*  The  reason  given  why  monuments  are  to  control 
the  courses  and  distances  in  a  deed,  is  that  the  former  are  less  liable  to  mis- 
takes. If,  then,  it  appears  that  no  mistake  can  reasonably  be  supposed  to 
haye  been  made  in  this  case,  no  reason  remains  for  the  application  of  the 
rule."  But  courts  will  not  insert  a  word  where  a  blank  has  been  left  or 
where  a  wrong  word  has  been  inserted,  and  a  sufficient  description  does  not 
appear  in  the  instrument.  Parol  evidence  is  not  admissible  in  such  cases  to 
show  the  intent  of  the  maker  of  the  instrument,  for  this  would  be  to  make 
the  instrument  for  him:  MtUer  t.  Tracery  8  Bing.  244;  Doe  v.  ChkheiAer,  4 
Bow's  P.  C.  65;  Doe  t.  Lyford,  4  Mau.  &  Sel.  550;  AUcman  v.  (hmming$^  9 
How.  (U.  S.)  479.  For  a  general  discussion  of  the  rules  governing  where  the 
description  of  land  in  a  deed  is  inconsistent  or  uncertain,  see  the  note  ta 
Hwkm  r.  Hodgu^  30  Am.  Dec  734. 
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[1  SiiasM  An>  MasswiTj.,  flBL] 

Gbaxcocbt  has  kg  JiTBisDicrnoN  oTEs  PxBsoMs  ov  Nov-BBsmmr  I>omn>- 
AKTB,  nor  over  their  property  within  the  state,  unless  given  by  statute^ 
when  there  has  been  no  previous  judgment  at  law  within  the  state. 

JnoBDionoN  OYXR  THB  Laitd  07  NoN-BiESiDENT  DxvxNDAirra,  situato  within 
the  state  of  Mississippi,  has  been  given  in  equity  by  statute  before  ob- 
taining a  judgment  at  law. 

Btatdtbs  Sumri'iTUTinQ  Othxk  than  a  Pxbsonal  Sxbtiob  ov  Pbooiss,  must 
be  strictly  oomplied  with,  to  give  the  court  jurisdiction,  and  this  oom- 
pliance  must  appear  affirmatively  in  the  proceedings. 

Thb  faois  sufficiently  appear  in  the  opinion. 

W.  E.  MUea,  for  the  appellants. 

No  counsel  appeared  for  the  appellee. 

By  Court,  Clatton,  J.  This  was  a  bill  filed  hj  the  complain- 
ants,  to  subject  a  tract  of  land,  belonging  to  the  defendant,  to 
the  payment  of  a  debt  alleged  to  be  ^ue  to  them.  All  the  par- 
ties,  complainants  and  defendant,  are  non-residents.  Judgment 
has  been  rendered  upon  the  claim  in  Louisiana;  but  we  throw 
that  circumstance  out  of  Tiew,  as  having  no  influence  upon  the 
decision  to  be  made:  Ihrbell  v.  Griggs,  3  Paige,  207  [23  Am. 
Dec.  790] ;  MbElmoyle,  use,  etc.  t.  Cohen,  Administrator,  13  Pet. 
812.  There  was  an  order  of  publication  in  the  chancery  court, 
and  a  decree  pro  confesso  entered,  which,  however,  was  after- 
wards set  aside,  and  the  bill  dismissed.  The  groimd  of  dismis- 
sion was  the  want  of  jurisdiction,  the  chancellor  being  of  opinion 
that  his  court  had  no  jurisdiction  over  the  person  of  the  defend- 
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ant,  and  none  over  the  land  sought  to  be  subjected,  unless  there 
had  been  a  preyious  judgment  at  law  in  this  state. 

Apart  from  any  legislative  enactment,  this  view  was  certainly 
correct.  By  the  recognized  principles  and  rules  of  proceeding 
in  the  English  chancery  court,  this  case  would  be  beyond  the 
sphere  of  jurisdiction.  But  it  is  to  be  considered,  whether  we 
haye  not  a  statute  which  produces  a  change  in  this  respect.  By 
the  sixty-third  section  of  the  law  in  regard  to  the  superior  court 
of  chancery,  a  mode  of  proceeding  is  prescribed,  which,  in  our 
opinion,  embraces  this  case:  How.  &  Hutch.  520.  The  language 
of  the  act  is,  ^*  If  any  suit  which  hath  been,  or  hereafter  shall 
be  commenced,  for  relief  in  equity,  in  the  superior  court  of 
chancery,  against  any  defendant,  or  defendants,  who  are  out  of 
this  state,  and  others  within  the  same,  having  in  their  hands 
effects  of,  or  otherwise  indebted  to,  such  absent  defendant,  or 
defendants,  or  against  any  such  absent  defendant,  or  defend' 
ants,  having  lands  or  tenements  within  (he  staie;"  then  a  cer- 
tain defined  course  shall  be  pursued  to  obtain  a  decree  in  the 
one  instance  against  the  home  defendants  and  the  personal 
estate,  and  in  the  other,  to  subject  the  land  to  the  payment  of 
the  debt.  This,  like  many  other  of  the  earlier  statutes  of  this 
state,  was  copied  literally  from  a  Virginia  act.  In  that  state,  it 
seems  to  be  settled,  that  the  court  of  chancery  has  jurisdiction 
in  a  case  like  this:  Kelso  v.  Blackburn,  3  Leigh,  299.  'The  his* 
tory  of  the  act  in  that  state  is  briefly  this:  In  the  year  1744, 
just  one  century  ago,  the  first  statute  which  authorized  proceed- 
ings in  chancery  against  absent  debtors,  was  passed.  That 
statute,  however,  only  gave  a  remedy  in  equity  against  a  de- 
fendant residing  out  of  the  state,  when  there  was  another  within 
the  state  "  having  in  his  hands  effects  of,  or  otherwise  indebted 
to,  such  absent  defendant."  Thus  the  law  continued  imtil  1819, 
when  an  amendment  was  made,  introducing  the  words  inserted 
above  in  italics,  and  extending  the  provision  so  as  to  make  ifc 
include  absent  defendants,  '*  having  lands  and  tenements  within: 
the  state:"  Id.  306.  Since  that  period  there  has  been  na 
doubt,  in  that  state,  of  the  jurisdiction  of  the  court  in  such  case. 

We  have  been  referred  to  two  cases,  as  standing  opposed  to 
this  conclusion:  Bustard  v.  Dabney,  4  Ham.  (Ohio),  68,  and 
Austin  V.  Bodley,  4  T.  B.  Mon.  434.  Neither  of  the  bills  in 
these  cases  seems  to  have  been  filed  with  reference  to  a  statute* 
like  the  one  on  which  we  have  been  commenting.  In  the  Ohia 
case,  the  bill  was  dismissed,  because  the  complainant,  it  wa» 
said,  had  an  ample  remedy  at  law,  with  a  distinct  intimatioii 
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that  jmiBdieiion  wonld  have  been  entertained  but  for  that  cir- 
cmnstonoe.  In  the  other  case,  which  was  from  Eentacky,  the 
bill  was  dismissed,  because  it  was  filed  in  the  circuit  court  of  a 
county  in  which  the  land  did  not  lie.  In  gi^i^g  the  opinion, 
the  court  remarks:  **  There  being,  therefore,  no  person  within  the 
county  upon  whom  process  could  be  served,  and  no  part  of  the 
had  possooDod  by  the  appellants  being  in  that  oouniy,  there 
can  not  be  said  to  be  a  cause  of  action  within  that  circuit  over 
which  the  court  could  take  jurisdiction:"  4  T.  B.  Mon.  439.  It 
may  be  safely  concluded,  that  neither  of  these  cases  touches  the 
point  here  involYed. 

Upon  another  branch  of  this  statute,  in  a  case  in  which  there 
was  a  home  defendant,  as  well  as  absent  defendants,  we  had 
occasion,  yeiy  recently,  to  giye  our  opinion:  Oomatock  y.  JB^ 
fordetdl,^!  Smed.  &M.423  [anJte^  102].  Many  of  theprindpIeB 
there  laid  down,  especially  those  in  regard  to  the  debt,  and 
the  eyidence  of  the  parties,  are  equally  applicable  to  this  caaa. 
The  jurisdiction  was  there  sustained.  The  bill  in  this  case  was 
not  framed  to  meet  the  requisitions  of  the  statute;  and  in  the 
brief  on  which  it  was  submitted,  it  is  assumed  by  the  counsel  for 
the  appellants,  that  there  is  no  statute  which  embraces  such  a 
case.  In  consequence  of  this  yiew,  the  allegations  of  the  bill 
&11  short  of  those  which  are  requisite  under  the  statute:  2  Bob. 
Pr.  203;  Kelso  y.  Blackburn^  3  Leigh,  306.  These  imperfections, 
however,  are  the  subject  of  amendment. 

But  while  we  think  that  the  chancery  court,  under  a  proper 
state  of  case,  would  have  had  jurisdiction,  yet,  in  this  particular 
instance,  the  decree  is  correct  in  diBmismng  the  bill.  The  com- 
plainants brought  their  case  to  a  hearing,  upon  a  pro  confesao 
order,  and  sought  to  sustain  it  upon  proof  of  publication  in  a 
newspaper  alone.  The  statute  requires,  in  express  terms,  that 
''  there  shall  be  a  copy  of  the  order  posted  at  the  front  door  of 
the  court,"  besides  a  publication  in  some  public  newspaper.  It 
is  the  uniform  and  unbroken  course  of  decision,  that,  under  all 
statutes  which  authorize  the  substitution  of  some  other  means 
for  personal  service  of  process,  as  a  foundation  for  the  jurisdic- 
tion of  the  court,  the  most  exact  compliance  with  those  requisi- 
tions will  be  enforced.  Unless  such  compliance  be  shown 
afBrmatively,  the  proceeding  will  not  be  sustained:  See  Chain  v. 
McCarroU,  opinion,  book  B,  1  Smed.  &  M.  351. 

For  the  failure  in  this  particular,  the  decree  dismissing  the 
bill  without  prejudice,  will  be  affirmed.  We  have  gone  more  at 
length  into  the  doctrine  on  this  subject  than  we  otherwise  should. 

Am.  Dso.  Vol.  XL-^ 
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because  it  is  a  case  of  first  impression  in  our  oonrt;  and  it  is  im> 
portant  that  the  prinoiples  which  goTom  the  pnustioe  should  be 
understood. 
Decree  affizmed.  * 

JuBiSDiOTfov  om  Kov-BHiDiiiT  Difssii4insr  8m  Chmtlodt  t.  Baif 
fotdttmiet  102|  lee  alio  note  to  itorifal  t.  JC^gJX,  2  Abl  Dae.  4ft> 

Thia  caae  b  laportad  ^paia  in  S  SoMd.  ft  11  641,  by  laaaoo  af  the  ^fO^ 
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HiOEEBSON  V.  Benson. 

(8  ICmoDBi,  8.] 

KUonoim  asm  vot  Games  within  thb  Msanino  ov  tbr  Sxatotb  agidnil 
gsmes  and  gambling  devices. 

FBXVions  TO  AN  Blection,  upon  its  Btint,  or  made  sabseqiieiitiiy 
npon  matter  ocmiieofced  with  the  canyaas,  are  illegal  and  void,  upon  prin- 
oipiea  of  paUio  policy  and  morality. 

ON  Elborons  oan  not  bs  Dktkbminbd  at  Law;  the  oonrtt  leave  the 
partiea  as  they  find  them,  nnless  the  parfcy  rescind  the  contract  before 
the  event  Is  known  upon  which  the  wager  depends.  In  the  event  of  each 
resdasion,  the  ,party  rescinding  may  recover  the  amount  whioh  he  wft> 
gered. 

Td  facia  are  stated  in  the  opinion. 

Olark  and  BeU^  for  the  plaintiffs  in  error. 

Hoyden  and  Davis,  for  the  defendants  in  erioir. 

By  Oonrty  Nafton,  J.  This  was  an  action  of  troTer,  brought 
fay  Hickerson,  to  recover  the  value  of  a  horse  alleged  to  have 
been  converted  by  the  defendants  to  their  use.  The  plea  was, 
not  guilty.  The  parties  went  to  trial,  and  the  verdict  and  judg- 
ment were  for  the  defendants.  It  appears,  from  the  bill  of  ex- 
ceptions taken  at  the  trial,  that  on  the  sixteenth  of  November, 
1840,  a  bet  was  made  between  the  plaintiff  and  defendants,  on 
the  presidential  election,  the  terms  of  which  were  as  follows: 
Xhe  plaintiff  bet  a  certain  horse  against  five  hundred  dollars, 
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and  delivered  the  horse  to  the  defendants  on  the  f ollovring  con- 
ditions, which  were  reduced  to  writing  at  the  time: 

''  On  the  first  day  of  March,  we,  or  either  of  us,  promise  to 
pay  A.  Hiokerson,  or  order,  the  som  of  fiye  hundred  doUara, 
Tslue  received.  As  witness  our  hands  and  seals,  this  seven* 
teenth  November,  1840.  Jambs  H.  Behbov. 

D.  WOBKIUN." 

The  conditions  of  the  above  note  are  as  follows:  '*  Benson 
and  Workman  bet  the  sum  of  five  himdred  dollars,  against 
A.  Hickerson's  bay  stallion  Glifton,  that  W.  £L  Harrison 
receives,  for  president,  fifty  electoral  votes  more  than  M.  Van 
Buren.  If  the  said  W.  H.  Harrison  does  receive  fiffy  elec- 
toral votes  more  than  M.  Yan  Buren,  the  note  to  be  void 
and  of  no  effect."  On  the  twenty-third  of  December,  Hiok- 
erson notified  the  defendants  in  writing,  that  the  horse 
must  be  returned,  because  they  (the  defendants)  had  informa- 
tion in  relation  to  the  result  at  the  time  the  bet  was  made, 
which  he  (the  plaintiff)  had  not.  Some  testimony  wa  intro- 
duced with  a  view  to  establish  a  fraud  on  the  part  of  the  de- 
fendants, but  the  jury  found,  under  the  instructions  of  the 
court,  a  verdict  for  the  defendants,  and  the  plaintiff  seeks  to  re- 
verse the  judgment,  on  the  ground,  that  the  law  was  not  cor- 
rectly expounded  to  the  jury  by  the  circuit  court.  The  instruc- 
tions of  the  circuit  court  were,  in  substance,  that  the  bet  was 
not  within  our  statute  concerning  gaming,  and  that,  if  the  jury 
were  satisfied  there  were  no  fraudulent  concealments  on  the 
part  of  the  defendants,  the  plaintiff  could  not  recover. 

We  are  of  opinion,  that  the  instructions  of  the  circuit  court 
were  correct.  We  are  not  apprised  of  any  rule  of  construction^ 
or  principle  of  public  policy,  which  could  warrant  a  court  in  de- 
claring an  election  to  be  a  game  within  the  meaning  of  our  statute. 
It  is  apparent,  that  if  such  a  construction  could  be  placed  upon 
this  act,  all  wagers  whatsoever,  not  only  such  as  contravene  prin- 
ciples of  public  policy  and  sound  moraliiy,  but  such  as  are  made 
on  subjects  of  entire  indifference,  and  events  in  themselves  of 
no  importance,  might,  with  equal  propriety,  and  for  similar 
reasons,  be  embraced  within  its  provisions.  A  horse-race  has 
been  held  to  be  a  game  or  gambling  device  within  the  meaning 
of  our  statute,  but  an  election  is  a  political  institution,  essen- 
tial to  the  existence  and  operation  of  our  government,  and 
recognized  by  the  constitution  and  laws.  It  is  difficult  to  see 
how  such  an  institution  could  have  been  in  the  contemplation 
of  the  legislature  when  they  enacted  laws  against  games  and 
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gambling  doTioes.  There  wa6,  therefore^  no  error  in  the  opinion 
of  the  circuit  court  on  this  point.  The  bet  waa,  however,  clearly 
against  public  policy,  and  consequently  void  at  common  law. 
"Whether  a  bet  be  made  previously  to  an  election,  on  its  event, 
or  subsequently  on  some  collateral  matter  connected  •with  the 
canvass,  repeated  adjudications,  both  in  England  and  this  coim- 
try,  declare  such  wagers  illegal,  upon  principles  of  public  pol- 
icy and  sound  morality:  Eusl  v.  0otf,  9  Cow.  173  [18  Am.  Dec. 
497];  JUen  v.  ffeam,  1  T.  B.  66;  Bwm  v.  Biker,  4  Johns.  438 
[4  Am.  Dec.  292]. 

But  the  settled  rule  of  law,  in  such  cases,  is,  for  the  courts  to 
leave  the  parties  where  they  find  them,  on  the  maxim,  '^Potior 
eti  oondUio  defendentis."  H,  however,  either  party  will  rescind 
the  contract,  before  the  event  is  known  on  which  the  wager  de- 
pended, the  oourts  will  interfere,  on  the  ground,  that  the  parties 
are  not  then  in  pari  delicto:  the  risk  has  not  been  determined, 
and  the  parties  have  a  Uxma  peniienHoB:  Avberl  v.  Wcdsh,  3  Taunt. 
283.  So  also  where  the  money  or  property  has  not  passed  from 
the  hands  of  the  stakeholder,  the  losing  party  has  been  allowed 
to  recover:  Tteoker  v.  Talee,  11  Johns.  23.  In  the  present  case 
it  will  be  observed,  that  the  wager  was  not  on  the  final  result  of 
the  presidential  election,  but  it  was  on  the  result  of  the  vote  in 
the  electoral  colleges. 

By  the  laws  of  the  United  States,  the  colleges  meet  at  the 
•eats  of  government  of  the  several  states  on  the  first  Monday  of 
December,  and  vote;  their  votes,  sealed  up,  are  then  transmitted 
to  Washington,  and  not  opened  in  the  presence  of  the  two 
houses  of  congress,  until  the  second  Wednesday  in  February, 
when  the  result  is  legally  ascertained  and  declared:  See  Story's 

L.  U.  S.  .    Whatever,  then,  might  be  the  result  of  the 

presidential  election,  it  is  plain  that  the  result  of  the  elec- 
toral vote  is  settled  by  the  electoral  colleges  on  the  first  Wed- 
nesday of  December,  and  that  event  could  scarcely  have  been 
unknown  to  the  plaintiff  on  the  twenty-third  of  the  same 
month,  when  he  notified  defendants  of  his  intention  to  rescind 
the  contract. 

The  judgment  of  the  drouit  court  is  affirmed. 

ToMPKcro,  J.,  dissenting. 

Tfj,iQATi  CoNTRAora  QAV  voT  BB  Emvobobd.  The  oonrti  lesve  the  psvi 
ties ae  they  find  them:  See  Black  v.  Oliver,  35  Am.  Deo.  88;  NcrrU  r.Norri^ 
Admktktraiar;  Id.  138;  Cfrotonv,  Waldoboraugh,  26  Id.  630;  Fautrie  ▼. Morin, 
6  Id.  701;  Cfray  ▼.  Roberts,  12  Id.  383;  Roby  ▼.  West,  17  Id.  424;  Bojfd  ▼.  Bar- 
day,  84  Id.  702,  and  note. 
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Thb  principal  oasb  is  gitsd  in  Hayden  v.  Xtttie,  86  Ma  422,  to  the  eflfeet 
that  before  the  passage  of  the  eighth  section  of  their  gambling  act,  declaring 
bete  and  wagers  on  elections  to  be  within  the  meaning  of  the  act,  sach  wagers 
were  Toid  in  Missouri  as  oontraiy  to  public  policy  and  soond  monlity.  See 
also  the  next  casa 
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AND    MoGaULET. 

[8  XBHoimi,  11.] 

Bns  ON  ELBonoHS. — ^The  role  that  a  person  may  dedaxe  his  disssni  from 
an  m^gal  wager  before  the  erent  happens,  and  reoovsr  back  his  inoD^» 
does  not  apply  if  the  relative  condition  and  chance  of  the  two  parlisa 
is  materially  changed,  or  the  value  of  the  risk  Is  grstHy  altsnd;  then 
the  rule  iMfior  oondiNo  <2</%iu2en<is  prevails. 

Td  taots  axe  stated  in  the  opinioiu 
Olairh  and  BeU,  for  the  plaintifb. 
IkmBf  for  ihe  defendants. 

Bj  Court,  Naftov,  J.  The  record  of  {his  oaae  presents  snb- 
stantiallj  the  same  points  whioh  fhe  court  has  determined  in  the 
case  of  Mckerson  ▼.  Workman  and  Benson,  decided  at  the  pres- 
ent term  [ante^  115].  The  wager,  in  the  present  case,  was  made  on 
the  twelfth  of  NoYember,  1840,  and  was  that  W.  H.  Harrison 
would  xieceive,  for  president  of  the  United  States,  thirfy  electond 
Totes  more  than  Martin  Van  Buren. 

On  the  trial,  the  court  was  called  upon  to  say,  that,  until  the 
first  day  of  January,  1841,  EEickerson  had  a  right  to  rescind  the 
contract.  This  is  the  only  point  in  which  it  varies  from  the  case 
of  Wcherson  v.  Benson  and  WorkmaUy  and  for  this  refusal  of  the 
court  so  to  instruct  the  jury,  the  plaintiffs  ask  a  rcTorsal  of  the 
judgment.  The  case  of  Rust  y.  Oott,  9  Oow.  171  [18  Am.  Dec. 
497],  is  relied  on,  to  sustain  the  position,  that  until  the  votes 
have  been  canvassed  by  the  highest  authority,  and  the  result  is 
officially  announced,  it  can  not  be  known  legally  who  is  elected, 
and  therefore,  where  a  bet  is  made  on  the  final  result  of  an 
election,  either  party  may  rescind  before  that  result  has  been 
thus  legally  and  officially  ascertained.  There  is  nothing,  how- 
ever, in  that  case  to  warrant  such  a  conclusion.  It  was  an 
action  by  the  winner  against  the  stakeholder,  after  the  stake- 
holder had  returned  the  note  to  the  maker.  The  court  would 
not  allow  a  recovery,  on  the  ground  that  the  wager  was  illegal, 
and  against  the  policy  of  the  law,  though  made  subeequentiy  to 


July,  1843.]  HiCKERSON  u  BensOxV.  119 

the  election.  The  tendency  of  such  bets  made  alter  the  elec- 
tion, but  before  the  result  was  legally  ascertained,  was  held  to 
be  equally  pernicious  and  immoral  with  those  made  anterior  to 
(he  election.  But  the  court  did  not  undertake  to  determine 
whether  the  loser  could  have  recovered  against  the  stakeholder 
if  he  had  refused  to  give  up  his  note.  This  case  falls  within 
the  general  principle  asserted  by  Ghief  Justice  Mansfield,  in  the 
ease  of  Aubert  v.  WdUh,  8  Taunt.  284.  After  the  contract  is 
executed,  the  property  or  money  delivered,  and  the  risk  deter- 
mined, a  losing  party  is  not  at  liberty  then  to  rescind:  his  re- 
pentance comes  too  late;  the  offense  against  the  policy  of  the  law 
has  been  consummated,  and  there  is  no  motive  to  induce  a  court 
of  justice  to  interfere  between  the  parties. 

It  must  be  admitted,  that  the  ancient  rule  on  the  subject  of 
illegal  wagers,  not  permitting  the  parties  to  such  contracts  to 
have  the  aid  of  the  law  to  help  them  out  of  their  difficulties, 
appears  the  most  reasonable  and  the  least  objectionable.  The 
law,  however,  is  now  well  settled  that  if  a  man  d^lares  his  dis- 
sent from  an  illegal  wager,  before  the  event  happens,  he  may  re- 
cover back  his  money.  But  this  rule  must  be  attended  with 
some  qualifications,  otherwise  it  would  open  the  way  to  the 
grossest  fraud.  If,  for  example,  a  wager  is  made  that  A.  will 
Kve  ten  years,  and  at  the  end  of  nine  years  eleven  months  and 
twenty-nine  days  A.  is  still  alive,  and  the  party  betting  that  A. 
would  not  live  the  ten  years  gives  notice  that  he  withdraws  his 
bet,  would  this  be  within  the  spirit  and  meaning  of  the  rule  ? 
Therisk  has  not  determined,  the  event  has  not  happened,  but  the 
value  of  the  risk  is  greatly  altered.  To  allow  a  rescission  of  the 
bargain  in  such  a  case,  and  permit  the  gambler,  who  foresees 
his  loss  with  a  moral  certainty,  to  withdraw  his  bet  through  the 
aid  of  the  law,  would  be  a  perversion  of  the  first  principles  of 
justice,  and  making  a  court  the  instrument  of  encouraging 
fraud.  After  the  relative  condition  and  chance  of  the  two  par- 
ties has  materially  changed,  the  ancient  rule  of  potior  conditio 
defendeniis  must  prevail.  It  can  hardly  be  doubted  but  in  this 
case  EEickerson,  the  plaintiff,  on  the  twenty-third  day  of  Decem- 
ber, was  fully  aware  that  he  had  lost  his  wager.  The  refusal  of 
the  court  to  instruct  the  jury,  that  he  had  until  the  first  day  of 
January  to  recall  the  bet,  was,  then,  no  error. 

Judgment  affirmed. 

ToMSKiHS,  J. :  I  dissent. 
lor  dtatioiiB,  see  preoeding  oase. 
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GuBGELL  t;.  Mead. 

[8  Mmouki,  O.] 

OouBss  Of  Chavoibt  gan  not  Dbobbs  Pakcitxon  or  FmoxAL  OHinnA 

held  in  Joint  tenanoy  or  tenancy  in  oommon. 
LffnoLOOOTOBT  Decebs  tbat  Pabtriov  be  made  d  penooal  ehatteli  c» 

not  be  appealed  from. 

Teb  &ctB  are  stated  in  the  opinion. 

^  Courts  SooTT,  J.  The  appellees  filed  a  bill  in  ohanoeiy 
agaanst  the  appellants  for  a  partition  of  chattels,  oonmstiiig  of 
an  anyily  bellows^  Tise,  hammerSy  etc.  The  appellants  demurred 
to  the  bill,  and  their  demurrer  being  OTexroled,  they  made  no 
further  answer;  whereupon  the  court  decreed  a  partition,  and 
appointed  commiflflioners  to  make  it.  From  this  decree  the  ap- 
pellants appealed  to  this  court.  The  question  presented  bj  the 
record  is,  whether  a  partition  of  personal  chattels  can  be  de* 
creed  bj  a  court  of  equity,  between  joint  tenants,  or  tenants  in 
common. 

A  writ  of  partition  for  joint  tenants,  or  tenants  in  common, 
of  real  estate,  did  not  lie  at  common  law.  This  writ  was  gi^en 
only  to  parceners,  for,  as  the  tenancy  in  coparcenery  was  created 
bj  law,-80  the  law  gaye  the  tenanls  a  writ  of  partition.  But, 
as  joint  tenants  and  tenants  in  common  became  such  by  their 
own  act,  the  law  provided  no  means  by  which  they  could  obtain 
a  separate  interest  in  that  which  had  become  joint  and  undi* 
Tided  by  their  own  consent:  Oo.  lit.,  Thomas'  ed.,  voL  1,  p. 
806.  The  statutes  of  31  and  82  Henry  YDI.  gave  the  writ  of 
partition  to  joint  tenants  and  tenants  in  common  of  real  estate. 
The  last  of  these  statutes  gaye  the  writ  to  the  joint  owners  of  a 
lease  for  years.  From  this  it  would  appear,  that  by  the  com- 
mon law,  the  joint  owners  of  chattels  had  no  process  for  com- 
pelling partition:  Id.  It  would  be  extremely  difficult,  in  many 
cases,  to  make  partition;  many  chattels  are  not  susceptible  of 
a  diyision;  of  such,  partition  could  only  be  made  by  allowing 
each  owner  to  enjoy  the  chattels,  for  a  given  period,  alternately. 
A  power  to  sell  is  not  incidental  to  the  jurisdiction  to  make  par- 
tition. If  partition  in  kind  can  not  be  made,  a  court  of  equity, 
without  the  authoriiy  of  statute  law,  can  not  decree  a  sale: 
Thompson  t.  Hardman^  6  Johns.  Oh.  436.  In  the  case  of 
DincJde  y.  Timrodf  1  Desau.  109,  a  sale  was  decreed  where  par- 
tition could  not  be  made  adyantageously,  and  the  land  was  un- 
productive  to  the  children. 

In  Colenum  v.  Ektchenson,  8  Bibb,  216  [6  Am.  Dec.  649],  the 
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court  said,  no  case  had  been  found  where  a  sale  of  the  property 
has  been  adjudged  or  decreed,  under  fhe  doctaine  of  partition 
at  law,  or  in  equity.  From  the  manner  in  which  partitions  of 
estates  in  Enghmd  haye  been  made,  it  would  seem  a  court  of 
chancery  could  not  decree  a  sale;  otherwise  modes  of  partition- 
ing estates  so  incouYenient  as  haye  sometimes  been  made  by  her 
ixmrts  of  chanceiy,  would  neyer  haye  been  submitted  to.  Take 
one  for  example:  A  commission  of  partition  of  a  house  haying 
been  executed,  exceptions  were  taken,  on  the  ground,  that  the 
4x»mmia8ionerB  had  allotted  to  the  plaintiff  the  whole  stack  of 
ehimneys,  all  the  fireplaces,  the  only  staircase  in  the  house,  and 
all  the  conyeniences  of  the  yard;  the  exceptions  were  oyer- 
roled;  the  chancellor  saying,  they  did  not  know  how  to  make  a 
better  partition  between  the  parties:  7\umer  y.  Morgan,  8  Yes. 
14B;  Hdnnen  y.  Oharlegworfh,  7  Oond.  Eng.  Oh.  69;  S.  C,  1 
U^.  ft  K  880. 

In  SrnUh  a  al.  y.  SmUh,  4  Band.  96,  it  is  said,  ''that  ten- 
ants in  common  of  a  personal  thing  can  not  compel  partition 
by  proceedings  at  common  law,  and  therefore,  equity  has  jur- 
isdiction." The  point  was  not  made  in  the  cause,  and  the  ex- 
pression is  uttered  in  argument,  and  no  authorities  are  cited. 
But,  with  deference,  it  does  seem  that  the  court  took  the  point 
in  dispute  for  granted.  The  question  is  not,  what  court  has 
jurisdiction  ?  but,  whether  a  partition  of  things  merely  personal 
can  be  made  at  all?  We  haye  not  been  able,  after  some  research, 
to  find  a  case  in  which  a  partition  of  chattels  has  been  decreed, 
except  leases  for  years,  for  which  partition  was  giyen  by  the 
atatate.  In  the  case  of  Coleman  y.  Hvichenaon,  8  Bibb,  216  [6 
Am.  Dec.  649],  the  court  says:  ''  The  right  of  partition  of  slayes 
is  giyen  by  statute.  We  haye  no  statute  allowing  partition  of 
mere  personal  chattels."  Abbott,  in  his  work  on  shipping,  pt. 
1,  c.  8,  sec.  2,  says:  ''A  personal  chattel,  yested  in  distinct  pro- 
prietors, can  not  possibly  be  enjoyed  adyantageously  by  all, 
without  a  common  consent  and  agreement  among  them.  To 
regulate  their  enjoyuient,  in  case  of  disagreement,  is  one  of  the 
hardest  tasks  in  legislation;  and  it  is  not  without  wisdom,  that 
the  law  of  England,  in  general,  declines  to  interfere  in  their  dis- 
putes, leaying  it  themselyes,  either  to  enjoy  their  common  prop- 
erty by  agreement,  or  to  suffer  it  to  remaiu  unenjoyed,  or  to 
perish  by  their  dissensions,  as  the  best  method  of  forcing  them 
to  a  common  consent  for  their  common  benefit." 

Perhaps  in  analogy  to  the  power  exercised  by  a  court  of  equity, 
when  it  winds  up  the  concerns  of  partnership,  in  decreeing  a  sale 
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of  the  joint  property,  and  a  conversion  of  it  into  money;  so 
would  such  a  court,  if  a  bill  for  an  account  was  brought  by  one 
part  owner  against  another,  decree  a  sale  of  the  property  of 
whose  profits  an  account  was  sought,  so  as  to  do  complete  jus- 
tice between  the  parties:  3  Kent,  64.  That  such  a  step  would 
be  necessary,  seems  to  follow  from  the  established  principle, 
that  a  bill  brought  for  an  account  of  partnership  transactions  is 
demurrable,  unless  it  prays  a  dissolution  of  copartnership:  1a>S'' 
combe  y.  Russell^  6  Cond.  Eng.  Ch.  4;  S.  C,  4  Sim.  8.  In  pro- 
ceedings in  partition,  both  at  law  and  in  equity,  there  are  two 
judgments  and  decrees;  the  one  interlocutory,  and  the  other 
final.  The  first  is  qvuod  partUio  fiet,  inter  partes  de  tenemerUia, 
upon  which  a  writ,  or  commission,  goes,  commanding  that  par- 
tition be  made,  and  upon  the  return  of  this  writ,  or  commission, 
executed,  if  the  proceedings  are  approved  by  the  court,  the  sec- 
ond judgment  is  given — guod  partiivo  firma,  et  stabUia  inperpet- 
uum  teneattir.  This  is  the  principal  judgment,  and  before  it  ia 
given,  no  writ  of  error  does  lie:  1  Thomas'  Coke,  807,  808. 

The  appellants  took  their  appeal  before  a  final  decree  was  en- 
tered; it  was  an  interlocutory  decree,  not  final.  No  partition 
had,  in  fact,  been  made;  there  was  only  a  decree  requiring  it  to 
be  done,  and  no  further  proceedings  were  had  under  it  when 
they  took  their  appeal. 

The  appeal,  then,  must  be  dismissed,  at  the  costs  of  the  ap- 
pellants, and  the  cause  be  remanded,  with  directions  to  dismifls 
the  bill,  at  the  costs  of  the  complainants. 


Thx  PBnroiPAL  case  is  cited  and  approved  in  McMurtry  v.  Okueoek,  20 
Mo.  432,  to  the  effeot  that  Judgment  in  a  partition  Boit  that  partition  be 
made  is  interlocutory,  from  which  no  appeal  can  be  taken;  and  to  the  same 
effect  in  Stephens  v.  Hume,  25  Mo.  349;  cited  in  BanhsUyiCs  AdmW  v.  Foaris^ 
that  at  common  law  an  action  for  partition  of  chattels  would  not  lie. 

The  principal  case,  in  bo  far  as  it  denies  the  power  of  courts  of  equity  to 
partition  personal  property,  is  not  in  harmony  with  the  authorities.  The 
common  law  provided  no  means  of  redress  in  behalf  of  a  co-tenant  of  per- 
sonalty as  against  another  co-tenant  thereof,  unless  the  latter  had  been  guilty 
of  an  actual  or  practical  destruction  of  the  common  property:  HaU  v.  Pid^ 
dock,  21  N.  J.  Eq.  314.  The  inattention  of  the  common  law  to  this  species 
of  property  was  carried  still  farther.  Part  owners,  in  addition  to  being  with- 
out any  legal  remedy  by  which  either  could  enforce  a  fair  and  equitable  use 
and  enjoyment  of  their  common  chattels,  were  also  without  any  legal  means 
of  compelling  partition  thereol  Neither  the  common  law,  nor  the  statutes 
of  Henry  VIIL,  nor  of  William  m.,  had  any  applicability  to  personal  prop* 
erty:  Allnatt  on  Partition,  48.  The  necessity  of  some  remedy  by  which 
partition  of  this  species  of  property  could  be  compelled  was  much  greater 
than  in  the  case  of  real  estate;  for  real  estate  was  susceptible  of  a  oommoo 
possession  and  enjoyment,  and  in  case  of  a  total  exclusion  of  either  oo-tenanti 
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he  had  his  remedy  at  law  by  an  action  of  ejectment.  The  entire  absence  of 
any  remedy  at  law  induced  conrts  of  chancery  to  take  jnrudiction  of  actions 
for  the  partition  of  personal  property.  At  what  time  or  nnder  what  circnm- 
stances  this  jurisdiction  was  first  assumed,  we  are  unable  to  state;  but  that 
it  existed  and  was  exercised  by  the  courts  of  chancery  both  in  England  and 
in  the  United  States  ib  undisputed:  Smiih  v.  Smith,  4  Band.  102;  Oonover  ▼• 
JBari,  26  Iowa,  167;  TWpp  v.  JRUey,  15  Barb.  334;  Ibbea  ▼.  ShaUuek,  22  Barb. 
568;  MarahaU  v.  Crw^B  AdmCr,  29  Ala.  279.  "A  court  of  equity  is  compe- 
tent to  give  relief  in  such  cases,  by  decreeing  a  partition  of  the  property,  or 
a  sale  thereof  where  such  partition  is  impraetioable,  and  a  divinon  of  the 
proceeds.  The  powers  of  a  court  of  equity  were  oonferrad  and  exist  to  meet 
just  such  cases,  where  no  adequate  remedy  exists  at  law:**  Tyumen  ▼•  BMAmn^ 
88  Barb.  290. 


Ltetle  et  al.  v.  Semflel 

[8  MnsouBi,  99.] 
OOMMON  GaBBIEB  CoiVTBAOnNO  TO  DELIVER  GOODB  AT  A  GhBXAXN  PLAOB  is 

liable  for  them  after  they  have  been  delivered  at  an  intermediate  point 
to  another  carrier  to  forward  to  their  destination,  and  the  words  *' with 
privilege  of  reshipping"  contained  in  the  bill  of  lading  do  not  release  his 
liability  for  their  loss  in  the  hands  of  such  second  carrier. 

Assumpsit.    The  facts  appear  in  the  opinion. 

J7u(28on  arid  Eolmea^  for  the  plainti£Es  in  error. 

Spaldmg  and  Ttffdny^  for  the  defendant  in  error. 

By  Court,  Naptoh,  J.  The  plaintiffs  brought  an  action  of 
astsumpsU  in  the  St.  Louis  court  of  common  pleas,  against  the 
defendant,  as  one  of  the  owners  of  the  steamboat  Meridian,  upon 
a  contract  of  affireightment.  The  plamtifffl  shipped  upon  said 
boat,  at  Pittsburg,  one  hundred  kegs  of  nails,  of  the  value  of 
five  hundred  and  thirty-nine  dollars  and  thirty-seyen  cents,  to 
be  delivered  in  good  order  at  the  port  of  Galena,  in  the  state  of 
Illinois  (the  dangers  of  river  navigation,  fire,  and  unavoidable 
accidents  excepted),  to  the  plaintiffs  or  their  assigns,  they  pay- 
ing therefor  at  the  rate  of  fifiy  cents  per  keg,  with  privilege  of 
reshipping.  The  nails  were  reshipped  at  St.  Louis,  upon  the 
steamboat  Illinois,  with  the  privilege  of  deviating  as  &r  as  Jef- 
ferson barracks,  which  is  about  ten  miles  out  of  the  direct  course 
to  GkJena:  the  Illinois  did  deviate  thus  far,  and  after  leaving 
Jefferson  barracks,  on  her  voyage  to  QiJena,  struck  a  rock  and 
sunk,  whereby  the  nails  were  lost.  The  defendant  filed  several 
pleas,  in  substance  averring,  that  the  said  goods  were  shipped  on 
the  Meridian,  with  a  privilege  of  reshipping  the  same  at  any 
time  during  the  voyage;  and  that,  during  the  said  voyage,  whilst 
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safely  conveying  such  goods,  she  did  leship  the  goods  on  board 
die  Ulinois,  a  good  and  stanch  boat,  then  bonnd  for,  and  about 
to  proceed  to  Galena,  to  be  safely  carried  and  deliyered  accord- 
ing to  said  contract,  etc.  To  all  these  pleas  there  was  a  demurrer. 
The  demurrer  was  overruled  by  the  court,  and  the  defendant 
had  judgment  on  the  demurrer.  The  sufficiency  of  the  pleas  is 
therefore  the  only  question  presented  by  the  records,  and  this 
depends  upon  the  construction  of  the  words,  **  with  privilege  of 
reshipping,''  contained  in  the  bill  of  lading. 

It  is  contended  by  the  defendant  in  error,  that  the  bill  of  lading 
containing  the  words  ''with  privilege  of  reshipping,''  means 
that  the  carrier  will  convey  the  goods  safely,  as  far  as  it  may  be 
convenient  for  him  to  go,  and  will  then  faithtnlly  perfonn  the 
duiy  of  a  forwarding  merchant,  in  putting  them  on  board  a 
proper  vessel  for  the  port  of  destination.  We  do  not  take  this 
view  of  the  contract.  The  contract  is  an  entire  one,  for  carry- 
ing the  goods  safely  from  Pittsburg  to  Galena,  and  the  consid- 
eration for  the  entire  performance  of  the  contract  is  fifty  cents 
per  keg.  The  privilege  of  reshipping,  reserved  in  the  bill  of 
freight,  enabled  the  defendant  to  carry  the  goods  to  the  port  of 
destination,  either  in  his  own  boat  or  any  other  vessel,  but  in 
either  event,  did  not  discharge  him  from  any  liability  not  ex- 
cepted in  the  contract.  Had  the  words,  ''with  privilege  of 
reshipping,"  been  omitted,  the  mere  fact  of  reshipping  the  goods 
on  another  boat,  unless  in  case  of  necessiiy,  would  have  been  a 
deviation,  and  made  him  responsible:  Story  on  Bail.,  sec.  662; 
Ab.  Sh.,  c.  8,  sees.  1,  8.  By  the  insertion  of  this  clause,  he  is 
at  Uberty  to  tranship,  or  resliip,  on  another  boat,  but  his  con- 
tract is  not  performed  until  the  delivery  of  the  goods  at  Galena. 
His  compensation  was  for  such  delivery,  and  his  liabilities  should 
be  commensurate  thereto.  The  demurrer  should  have  been 
sustained. 

Judgment  reversed,  and  cause  remanded. 


Tub  rBZNOiPAL  gasb  is  getbd  and  approved  in  Oairy.SteBunboaiMiddgant 
27  Mo.  197»  where  it  vnB  held,  that  the  oUnee,  "privilege  of  reshipprng," 
in  the  bill  of  lading,  released  the  carrier  from  all  lose  ooonrring  on  the  boat 
to  which  the  goods  are  reshipped,  from  which  it  would  have  released  him  if 
ooeurring  upon  his  own  boat;  it  held,  that  snch  a  olanse  would  not  oon- 
fer  the  right  to  store  the  goods  temporarily  on  a  wharf-boat  at  the  point  of 
reshipment;  nor,  under  snch  a  danae,  would  it  be  permitted  to  show  thai 
the  "usual  and  customary  mode  of  reshipping  waa  to  place  the  cargo  on 
wharf -boats,"  etc 
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Offdtt  v.  John,  a  Mxtlaxto. 

t8  lOwouxE,  lao.] 

JxmaMXBTt  GivsN  nr  Evidxnob  under  the  genenL  jMoe»  is m  oooobnlveM 
thoagh  spedally  pleaded  in  bar. 

Thb  fads  appear  in  the  opinion. 
Edwards,  for  the  appellant. 
Zhitm,  for  the  appellee. 

By  Court,  Napton,  J.  This  was  an  action  brought  hy  the  ap- 
pellee to  establish  his  freedom,  under  the  provisions  of  our 
statute  regulating  the  mode  of  proceeding  in  such  cases.  The 
defendant  pleaded  the  general  issue,  and  offered  in  evidence  the 
record  of  a  suit  for  freedom,  in  the  circuit  court  of  Logan 
county,  Kentucky,  between  the  appellee  and  one  Eli  Offutt, 
from  which  it  appeared  that  a  verdict  and  judgment  was  had 
against  the  appelleee.  The  appellant  purchased  the  api>ellee 
from  said  Eli  Offutt.  The  court  instructed  the  jury,  that  this 
was  persoasive  evidence  of  the  facts  therein,  but  not  conclusive; 
and  that  the  defendant  having  elected  to  submit  his  cause  to 
the  jury,  under  the  general  issue,  the  jury  were  therefore  to  give 
their  verdict  upon  the  whole  evidence;  and  they  were  not  to  try 
whether  the  plaintiff  was  estopped  from  trying  the  question, 
but  whether  the  defendant  was  gtiiliy  of  the  wrongful  act  im- 
puted to  him.  There  was  much  other  testimony  in  the  case; 
and  several  questions  raised  in  relation  thereto,  and  discussed 
by  the  counsel;  but  as  we  think  the  instruction  given,  as  above 
set  forth,  disposes  of  the  whole  case,  it  becomes  unnecessary  to 
investigate  the  other  points  in  the  case.  The  verdict  and  judg- 
ment were  for  the  plaintiff  in  the  circuit  court. 

No  principle  of  law  is  better  settled  than  that  a  judgment  of 
a  court  of  competent  jurisdiction  is  binding  upon  the  parties  to 
that  judgment,  and  tiieir  privies,  so  long  as  it  remains  unre- 
versed. It  is  expedient  to  the  peace  of  society,  that  there  should 
be  an  end  to  litigation,  and  this  would  not  be,  if  parties  were 
at  liberty  to  have  as  many  controversies  about  the  same  subject- 
matter  as  their  interest  or  passions  might  dictate.  Hence  it  is 
a  received  maxim,  nemo  bi8  vexari  pro  eadem  catisa.  The  gen- 
eral principles  determining  the  force  and  effect  of  judgments 
are  summarily  stated  in  the  celebrated  case  of  The  Ihickess  of 
Eingskm,  1  Ph.  Ev.  821.  *'  From  the  variety  of  cases,"  says 
Chief  Justice  De  Ghrey,  ''  relative  to  judgments  being  given  in 
evidence  in  civil  suits,  these  two  deductions  seem  to  follow: 
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First,  that  the  judgment  of  a  court  of  concurrent  jurisdiction 
directly  upon  the  point,  is  as  a  plea,  a  bar,  or  as  eyidence,  con- 
clusive between  the  same  parties  upon  the  same  matter  directly 
in  question  in  another  court;  secondly,  that  the  judgment  of  a 
court  of  exclusive  jurisdiction  directly  upon  the  point  is,  in  like 
manner,  conclusive  upon  the  same  matter  coming  incidentally  in 
question  in  another  court,  between  the  same  parties,  for  a  dif- 
ferent purpose.  But  neither  the  judgment  of  a  concurrent  or 
exclusive  jurisdiction  is  evidence  of  any  matter  which  came 
collaterally  in  question,  though  within  their  jurisdiction;  nor 
of  any  matter  incidentally  cognizable,  nor  of  any  matter  to  be 
inferred  by  argument  from  the  judgment." 

This  doctrine  is,  in  substance,  adopted  by  the  court  of  errors 
in  New  York,  as  in  the  case  of  Jackson  ex  dem.  Oenet  v.  Wood, 
8  Wend.  27,  28;  Id.  6;  a  leading  case  on  the  subject  in  that 
state.  The  court  there  held,  first,  that  the  judgment  of  a  court 
of  concurrent  jurisdiction,  or  one  in  the  same  court,  directly  on 
the  point,  is  as  a  plea,  a  bar,  and  as  evidence  in  certain  cases, 
conclusive  between  the  same  parties,  upon  the  same  matter  di- 
rectly in  question,  in  another  court  or  suit;  but  is  no  evidence 
of  a  matter  which  was  collaterally  in  question,  nor  of  matter 
incidentally  cognizable,  or  to  be  inferred  only  by  argument  or 
construction  from  the  judgment;  and,  second,  that  if  it  does  not 
appear,  from  the  record,  that  the  verdict  or  judgment  in  the 
former  suit  were  directly  upon  the  point  or  matters  which  are 
again  attempted  to  be  litigated  in  the  second  action,  the  fact 
may  be  shown  aliunde,  provided  the  pleadings,  in  the  first  suit, 
were  such  as  to  justify  the  evidence  of  those  matters,  and  that 
it  also  appeared,  that  when  proved,  the  verdict  or  judgment 
must  necessarily  have  involved  their  consideration  and  deter- 
mination by  the  jury.  The  same  principle  is  laid  down  in  the 
case  of  Lawrence  v.  Hunt,  10  Id.  80  [25  Am.  Dec.  539]. 

Notwithstanding  this  principle,  which  has  thus  authorita- 
tively been  established,  and  in  no  case  expressly  dissented 
from,  a  distinction  has  been  taken,  both  in  England  and  several 
of  the  United  States,  between  cases  wherein  the  verdict  and 
judgment  have  been  pleaded  as  a  bar,  and  those  in  which  they 
have  been  offered  in  evidence.  In  the  latter  class  of  cases  it 
has  been  held,  that  the  verdict  is  not  conclusive,  but  that  the 
juzy  may  find  according  to  the  fact  in  evidence,  without  being 
bound  by  such  former  verdict  and  judgment.  A  succinct  re- 
view of  the  cases  on  this  point  is  made  by  Judge  Cowen,  in  his 
valuable  notes  to  Phillips'  Treatise  on  Evidence,  vol.  8,  p.  — . 
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It  is  unnecessary  to  examine  these  cases  at  large,  for  they  eHe 
numerous  and  conflicting;  but  as  the  question  has  been  hereto- 
fore only  incidentally  determined  by  this  court,  we  desire  to 
base  our  opinion  both  upon  authoriiy  and  reason,  and  therefore 
recur  to  some  of  the  leading  cases. 

It  will  be  observed,  upon  an  examination  of  these  cases,  that 
much  of  the  diversity  Of  opinion  among  the  judges  may  be 
traced  to  a  disposition  to  confound  judgments  with  estoppels, 
and  to  set  up  a  new  and  undefined  distinction  between  verdicts 
and  judgments.  "An  estoppel,"  says  Blackstone,  ''  is  a  special 
plea  in  bar;  which  happens  where  a  man  has  done  some  act,  or 
executed  some  deed,  which  estops  or  precludes  him  from  aver* 
ring  anything  to  the  contrary."  Estoppels  are  either  matter  of 
record,  as  an  admission  in  pleading,  or  by  deed,  as  a  bond,  the 
consideration  of  which  can  not  be  inquired  into  at  law;  or  by 
poM,  as  entry  and  acceptance  of  an  estate,  or  an  acceptance  of 
rent:  2  Tuck.  Com.  268.  From  this  definition,  and  these  in- 
stances of  estoppels,  it  is  not  to  be  wondered  at  that  they  are 
viewed  in  law  as  odious  defenses,  inasmuch  as  they  frequently 
preclude  a  party  from  showing  the  truth.  It  is  equally  clear 
that,  regarding  them  in  this  light,  there  is  but  little  analogy 
between  them  and  judgments.  The  former  is  the  act  of  the 
party,  the  latter  is  the  solemn  sentence  of  the  law  pronounced 
by  a  court  of  competent  jurisdiction.  The  former  constitute  a 
constraint  upon  a  personal  privilege;  the  latter  concern  not  only 
the  parties  to  that  judgment,  but  upon  their  inviolability  depend 
flie  peace  and  security  of  the  community.  In  determining  the 
effidct  of  judgments,  therefore,  there  is  an  obvious  impropriety 
in  regarding  them  merely  as  estoppels,  and  applying  to  them 
file  principle  governing  the  latter  class  of  defenses. 

Some  confusion  is  also  created  in  the  elementary  books,  by 
generally  treating  of  verdicts  and  judgments  as  inseparable  con- 
comitants, and  occasionally  attempting  a  distinction  between 
them,  as  though  a  verdict  upon  which  no  judgment  was  pro- 
nounced was,  of  itself,  entitled  to  any  weight.  In  Ph.  Ev.  223, 
it  is  said,  *'  that  where  a  judgment  is  pleaded,  it  is  proposed  as 
something  decisive  and  conclusive,  as  res  judicata.  When  a 
verdict  is  offered  in  evidence,  it  is  proposed  on  the  same  footing 
as  the  rest  of  the  evidence  in  a  cause,  only  as  a  medium  of  proof, 
and  the  credit  due  to  it  must  depend  upon  the  nature  and  cir- 
cumstances of  the  particular  case.  It  is  merely  the  opinion  of  a 
former  jury  upon  the  facts  there  laid  before  them,  and  with 
reference  to  the  strength  or  weakness  of  the  proof  on  each  side." 
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For  this  opmioiiy  no  authorily  is  cited.  If  fhe  author,  in  speak- 
ing of  the  weight  to  which  Terdicts  are  entitled,  as  oontradistin- 
gmshed  from  judgments,  alludes  to  that  class  of  cases  in  which 
yerdicts  are  admitted  as  testimony,  or  a  species  of  hearsay  evi- 
dence, on  questions  of  pedigree,  prescription,  or  custom,  there 
may  be  some  truth  in  the  position  he  assumes;  but  it  is  not  per- 
ceiTcd  upon  what  authority,  or  principle,  a  distinction  is  taken 
between  verdiots  and  judgments,  where  they  are  upon  the  same 
point,  and  between  the  same  parties,  and  when  there  can  be  no 
Teidiot  admissible  at  all,  unless  that  verdict  has  been  ripened 
into  a  judgment.  The  same  opinion  has  been  adopted  by  the 
supreme  court  of  Connecticut,  a  court  which  has,  in  sererti 
cases,  sustained  the  position  assumed  by  the  drouit  court  ol 
Bay  county,  in  its  instructions  to  the  jury  on  the  case  now  be- 
fore the  court.  In  the  case  of  BeUs  t.  Starr,  6  Conn.  660  [18 
Am.  Dec.  94],  the  court  held  the  judgment,  which  was  offered 
in  evidence  under  the  general  issue,  a  bar,  and  conclusive;  but 
the  judge  who  deUvered  the  opinion  of  the  court  said:  "  Though 
yerdicts  must  generally,  if  not  always,  be  spedally  pleaded, 
when  they  axe  relied  on  as  conclusive;  yet  a  judgment  of  a  court, 
when  properly  given  in  evidence,  is  as  conclusive  as  though 
specially  pleaded."  This  position  appears  to  rest  upon  the 
authority  of  Buller's  Nisi  Prius,  282,  who  refers  to  the  case  of 
Clargea  and  Shenoin,  Gas.  K  B.  848;  S.  0.,  12  Mod.  848,  in 
which  the  only  question  was  upon  the  legitimacy  of  the  Duke  of 
Albemarle,  and  the  court  would  not  suffer  a  former  verdiot  be- 
tween other  parties,  concoming  other  land  depending  on  the 
same  question  and  title,  to  be  read  in  evidence.  It  is  dear,  that 
the  verdict  is  entirely  inadmissible,  unless  the  record  of  the  judg* 
ment  founded  upon  it  be  produced;  for  if  it  happen  that  the 
judgment  has  been  arrested,  or  a  new  trial  granted,  the  verdict 
is  no  evidence:  Bull.  N.  P.  284;  Mahmiey  v.  AMon,  4  Har.  &  SL 
822;  French  v.  ffNeale,  2  Id.  402.  The  whole  amount  of  the 
doctrine,  then,  is,  that  when  a  verdict  is  offered  in  evidence,  the 
whole  record  must  be  produced;  and  though  the  judgment  is,  in 
such  cases,  conclusive,  the  verdict  is  not  held  to  be  equally  so, 
either  because  it  embraces  a  finding  of  special  fiicts  which  do 
not  appear  in  the  judgment,  and  therefore  may  be  regarded 
merely  as  the  opinion  of  twelve  men,  and  as  such,  persuasive  or 
pregnant  evidence,  as  it  is  termed,  of  the  truth  of  such  fiicts  to 
another  jury,  when  they  again  come  into  controversy  between 
the  same  parties,  or,  because  there  is  nothing  on  the  &ce  of  the 
record,  either  in  the  verdict  or  judgment,  showing  the  points 
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actually  decided,  and  therefore  evidenoe  cixwnde  must  be  intro- 
daoed,  to  show  what  was  determined;  and  such  evidence,  being 
by  parol,  must  be  goyemed  by  the  same  rules  which  regulate 
every  other  kind  of  parol  testimony.  If  the  former  be  the  basis 
of  the  doctrine,  it  is  confined  to  special  verdicts;  and  if  the 
latter  be  the  foundation  of  this  distinction  between  verdicts  and 
judgments,  then  it  is  obvious  that  it  can  make  no  difBsrence 
whether  the  record  be  pleaded  specially,  or  offered  in  evidence. 
In  either  eyent,  it  can  not  of  itself  be  conclusive. 

ChddariB  Case,  2  Co.  6,  is  one  of  the  earliest  cases  relied 
on  to  sustein  this  distinction  between  the  effect  of  judgments, 
when  offered  in  evidence,  and  when  speciaUy  pleaded.  That 
was  an  action  on  a  bond  given  to  a  deceased  intestate;  and  the 
defendant  pleaded,  that  the  intestate  died  before  the  date  of  the 
bond,  and  so  concluded  that  the  writing  was  not  his  deed,  on 
which  issue  was  taken;  and  it  was  held,  that  the  jury  were  not 
estopped  from  finding  the  bond  was  executed  nine  months  be- 
fore it  bore  date,  and  in  the  life-time  of  the  intestate:  Bull.  K. 
P.  298.  There  seems  to  be  nothing  in  this  case  to  vrarrant  the 
conclusions  which  haye  been  drawn  from  it.  In  Trevivan  y. 
Lawrcmce,  1  Salk.  276,  it  was  held,  thata  party ,  by  neglecting  to 
plead  an  estoppel  when  he  may,  thereby  consents  to  waive  the 
flame,  and  submits  the  whole  controyersy  to  the  jury,  on  its 
merits*  Upon  this  case  rest  the  celebrated  cases  of  VooghJt  y. 
Wvnch,  2  Bam.  k  Aid.  662,  and  Outram  y.  Morewood,  8  East, 
846;  and  yet  it  is  clear,  that  the  principle  settled  in  that  case 
could  haye  no  application  to  cases  where  special  pleading  was 
not  required.  It  can  not  apply  to  actions  of  assumpsii,  and 
other  actions,  where  matters  in  bar  may  be  given  in  evidence 
under  the  general  issue;  for  in  such  actions  there  is  no  obliga- 
tion on  a  party  to  plead,  and  the  failure  to  plead  specially  can 
not,  by  being  regarded  as  neglect,  be  construed  into  a  waiver 
by  consent.  In  the  case  of  Vooght  y.  Winch,  it  was  well  re- 
marked by  Judge  Cowen,  8  Ph.  Ev.  — ,  the  judgment  offered 
in  evidence  would  not  have  been  condusiye  had  it  been  spe- 
cially pleaded,  and,  therefore,  all  that  the  court  says  in  relation 
to  the  mode  of  its  introduction  was  outside  of  the  case. 

In  the  United  States,  the  decisions  on  this  point  have  not 
been  uniform.  In  Pennsylvania,  the  courts  have  confined  the 
principle  held  in  OiUram  y.  Morewood  to  cases  where  special 
pleading  is  required,  and  holding,  that  in  actions  of  asaumpsU 
the  record  of  the  former  recovery  is  conclusive,  ''  binding  the 
parties,  the  court,  and  the  jury:"  EXtheffer  v.  Eerr,  17  Seig.  & 

Ax.  Dm.  Vol.  XL— 9 


130  Offutt  u  John  [Missouri 

B.  819  [17  Am.  Deo.  668];  Cisi  v.  Zeigler,  16  Id.  282  [IG  Am. 
Deo.  573];  Marsh  t.  Pier,  4  Bawle,  273  [26  Am.  Deo.  131].  In 
MafisachuBetts,  the  question  has  turned  upon  the  principle  of 
special  pleading,  and  there  is  nothing  in  the  decisions  of  the 
court  of  that  state  to  sustain  the  broad  doctrine  assumed  in  the 
instructions  of  the  circuit  court.  In  Howard  v.  MUchell,  14 
Mass.  241,  the  defendant,  in  trespass,  pleaded  in  abatement, 
that  one  H.  was  co-tenant  with  plaintiff,  upon  which  issue  was 
joined.  At  the  trial,  plaintiff  claimed  that  the  defendant  was 
estopped  from  showing  the  truth  of  his  plea,  because  of  a  for- 
mer judgment,  whereby  the  contnuy  was  established;  but  the 
court  held,  that  the  plaintiff  should  have  replied  such  judg- 
ment spedallj,  and  failing  to  do  so,  the  defendant  was  not 
estopped.  The  same  prindide  was  decided  in  Adams  v.  Bamn^ 
17  Id.  866.  In  Church  y.  Leavenworth,  4  Day's  Cas.  in  Err.  277, 
Judge  Swift,  of  Oonnectiout,  deliyering  the  opinion  of  the  court, 
adopts  the  doctrine  of  Lord  Ellenborough,  in  OtUram  t.  More^ 
wood,  that  verdicts  are  never  conclusiTe  unless  specially  pleaded. 
The  opinion  of  this  eminent  jurist  is  entitied  to  great  respect;  yet 
it  is  worthy  of  observation,  that  his  opinion  on  this  point  seemed 
nowise  necessary  to  the  decision  of  the  case;  for  it  appeared, 
from  his  statement,  that  the  same  point  was  not  in  issue  in  the 
two  cases,  and  on  this  ground  alone  the  case  could  have  been 
decided.  Judge  Baldwin,  who  dissented,  lays  down  the  law  as 
decided  in  the  Ducheea  of  Kingston's  Case. 

In  Virginia,  the  weight  of  authority  is  in  opposition  to  the 
doctrine  of  Ouiram  v.  Morewood.  The  cases  of  SheUcn  v.  Bar^ 
hour,  2  Wash.  64,  and  Preston  v.  Harvey,  2  Hen.  &  M.  65,  an 
decisive  on  this  point;  nor  can  it  be  considered  as  at  all  unset- 
tied  by  the  doctrine  of  Judge  Oarr,  in  Cleaton  v.  Chambliss,  6 
Band.  94.  In  that  case  the  court  held,  that  the  cause  of  action 
was  not  the  same,  and  therefore,  whether  pleaded  in  bar  or  given 
in  evidence,  was  not  conclusive.  The  case  of  Young  v.  Black,  7 
Oranch,  666,  was  an  action  of,  aseumpsit,  and  a  former  judg- 
ment, given  in  evidence  under  the  general  issue,  was  held  by  the 
court  to  be  conclusive.  The  same  point  was  determined  in  the 
case  of  the  United  States  v.  Nourse,  9  Pet.  8.  The  case  of 
McNight  V.  Taylor,  1  Mo.  282,  though  the  point  was  not  ex- 
pressly made,  shows  in  what  light  this  court  has  heretofore 
viewed  this  subject.  That  was  an  action  of  assumpsit;  plea, 
non  assumpsit:  and  under  this  issue,  the  defendant  gave  in  evi- 
dence a  judgment.  The  court  held  that  the  record  of  a  former 
suit,  being  for  the  same  cause  of  action,  between  the  same  par* 
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tias,  and  necessarily  supported  by  the  same  proof,  was  a  bar. 
The  same  doctrine  was  held  in  Penrose  t.  Oreen,  Id.  774. 

Such  being  the  contrariety  of  the  decisions  on  this  point,  it  is 
erident,  that  there  is  no  such  preponderance  of  authority  as  to 
induce  this  court  to  decline  adopting  that  doctrine  which  ap- 
pears to  be  better  supported  by  reason,  sounder  in  principle, 
and  safer  in  practice.  It  is  difficult  to  assign  any  reason  why 
the  weight  a^d  value  of  testimony  should  depend  on  the  mode 
in  which  it  gets  before  the  jury.  If  a  judgment  were  to  be  re- 
garded as  a  mere  estoppel,  we  can  perceive  good  reasons  for  say- 
ing that  such  estoppel,  being  a  mere  personal  privilege,  may  be 
waived  by  the  consent  or  negligence  of  the  parfy.  The  judg- 
ments of  courts  must  rest  on  different  grounds.  It  is  not 
merely  for  the  convenience  of  the  parties,  but  for  the  interest 
and  peace  of  society,  that  they  are  regarded  as  binding  and  con- 
clusive. In  the  present  case,  the  action  in  the  Logan  circuit 
court  was  between  the  assignee  of  the  present  defendant,  and 
the  plaintiff;  and  the  jury,  it  appears  by  the  record,  found  the 
fact  which  is  now  in  issue  between  these  parties;  and  the  judg- 
ment of  the  court  was,  that  John,  the  plaintiff,  was  a  slave. 

The  instruction  of  the  court  below,  which  allowed  the  jury  to 
disregard  this  judgment,  was,  in  our  opinion,  erroneous.  The 
judgment  is  reversed,  and  the  cause  remanded,  to  be  proceeded 
in  conformity  with  this  opinion. 


Pkiob  Jctdomknt  18  OxNKRALLT  CoNCLUSivi,  whether  given  in  evidence 
nnder  the  general  iasae  or  speoially  pleaded  in  bar:  Bwi  v.  Stemburgh,  15 
Am.  Dec  402,  and  note;  also  Beits  v.  Starr,  13  Id.  94^  and  note;  Gardner  v. 
Bvekbee,  15  Id.  256;  Town  v.  Ninu,  20  Id.  578;  Lawrence  v.  Hunt,  25  Id.  539; 
Wright  v.  BttOer,  21  Id.  323,  and  note  327;  Marah  ▼.  Pier,  26  Id.  131;  bat 
that  it  it  waived,  if  the  party  relying  upon  the  judgment  fails  to  apeoially 
plead  it  in  aotiona  where  judgments  are  required  to  be  specially  pleaded: 
See JTi&k^er ▼.  Herr,  17 Id.  658;  WoodY.  /adbMm,22Id.  603,  and  note 621. 


Stone  v.  Gbayes. 

(8  MnsouBZ,  148.] 

Judicial  OmoB&  n  not  Liable  in  a  Civil  Action,  when  acting  jndiotally 
and  within  the  sphere  of  his  jurisdiction,  althou^  he  may  act  from  im- 
pure and  corrupt  motives. 

Judicial  OmcxB  is  Liable,  when  Acting  Ministerxallt,  for  error  and 
mlscondttct,  in  like  manner  with  other  ministerial  officers. 

Aiosbnatx  Pubadino  in  the  same  Count,  as  charging  a  lots  or  destructioo. 
Is  bad:  each  should  constitute  a  separate  count. 
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Thb  opixdon  states  the  fsots. 
Slack,  for  the  appellants. 
StringfeOow,  for  the  appellee. 

B7  Oourty  SooTT,  J.  The  appellants,  plaintifh,  tarooght  an 
action  on  the  case  against  the  appellee,  defendant,  a  justice  of 
flie  peace,  for  miaoondnct  in  office.  The  dedazation  contained 
three  counts:  the  first  and  third  ohaiged  that  th^  defendant, 
being  a  justice  of  the  peace,  did  cormptly  and  willfolly  refose  to 
enter  a  judgment  in  a  suit  pending  before  him,  in  which  the 
appellants  were  pLdntiffiB,  and  one  Pettigiew  was  defendant; 
the  second  count  charged  the  appellee  with  neglect,  by  which 
the  note  on  which  suit  was  brought  was  lost  or  destroyed.  To 
this  declaration  there  was  a  special  demurrer,  which  was  sus- 
tained by  the  court,  and  a  judgment  rendered  for  Ihe  appellee^ 
defendant.  From  this  judgment  the  appellants,  plaintifh,  mp* 
pealed  to  this  court. 

This  case  presents  the  question,  whether  a  justice  of  the  peace , 
when  acting  judicially  and  within  Ihe  sphere  of  his  jurisdiction, 
is  liable  to  an  action  for  any  error  he  may  commit,  although  he 
may  act  from  impure  and  corrupt  motives  ?  It  is  not  pretended, 
that  for  malice,  corruption,  partiality,  or  any  nusdemeanor  in 
office,  a  justice  of  the  peace,  when  acting  judicially,  is  exempt 
from  punishment,  but  the  question  is,  whether  he  is  liable  to  a 
ciyil  action  by  the  party  aggrieved?  In  the  case  of  Lansing  y. 
TaieSf  5  Johns.  291,  a  case  of  intense  interest,  and  which  was 
profoundly  investigated  both  by  the  bench  and  the  bar.  Judge 
Eent  remarks:  **  The  doctrine  which  holdsa  judge  exemptfrom 
advil  suit  for  any  aot  done  or  omitted  to  be  done  by  him  sitting 
as  a  judge,  has  a  deeprootin  the  common  law.  It  is  to  befound 
in  the  earliest  judicial  records,  and  it  has  been  steadily  main- 
tained by  an  undisturbed  current  of  decisions  in  the  English 
courts,  amidst  every  change  of  policy,  and  through  every  revo- 
lution of  the  government.*'  Sergeant  Hawkins  maintains,  b.  1,  c 
7,  that  the  law  has  freed  the  judges  of  all  courts  of  records  from 
all  prosecutions  whatsoever,  except  in  the  parliament,  for  any- 
thing done  by  them  openly  in  such  courts.  Lord  Holt,  in 
€hvenveU  v.  BurweU,  is  equally  explicit,  that  a  judge  shall  not 
be  questioned  at  the  suit  of  the  parties:  1  Ld.  Baym.  468. 
The  maintenance  of  this  principle  is  essential  to  the  due  admin- 
istration of  justice.  If,  for  every  erroneous  judgment  in  the 
disohaige  of  his  duties,  a  justice  was  held  raeponsible  in  dam- 
ages, hard,  indeed,  would  be  his  condition.    Law  is  a  moral,  and 
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nota  maihematioal  science.  What  is  the  law  in  many  cases  is  a 
mero  matter  of  opinion,  and  about  which  the  most  upright  and 
enlightened  judges  will  differ.  The  rtdes  and  principles  which 
gorem,  in  ttie  ezerdse  of  judicial  power,  are  not  in  all  cases 
plain;  they  are  often  complicated,  and  appear  in  different  views 
to  diflbrent  men.  Few  would  accept  the  office  of  judge,  if  they 
were  to  answer  with  their  estates  for  every  error  in  judgment,  or 
it  they  were  to  be  harassed  with  litigation  by  every  unf ortanate 
or  disappointed  suitor. 

In  HMyn  V.  Fabrigas^  Oowp.  161,  Lord  Mansfield  says, ''  That, 
by  the  law  of  England,  if  an  action  is  brought  against  a  judge  of 
aoonrtof  record  for  any  act  done  by  him  in  his  judicial  capacity, 
he  may  plead  that  he  did  it  as  a  judge  of  a  court  of  record,  and 
that  will  be  a  complete  justification.''  This  principle  has  been 
invariably  acknowledged,  and  has  received  the  sanction  of  the 
oourtsof  many  of  our  sister  states.  In  the  case  of  Fhelpa  v.  £fill, 
in  the  supreme  court  of  Oonnectiout,  1  Day's  Gas.  in  Err.  815, 
a  suit  was  instituted  against  a  judge  of  probate  for  neglecting  to 
take  security  from  a  guardian,  and  the  court  held  the  action  did 
not  lie.  It  was  held  to  beasettled  principle,  that  a  judge  is  not 
to  be  questioned  in  a  civil  suit  for  doing,  or  for  neglecting  or 
refusing  to  do  a  particular  official  act  in  the  ezerdse  of  judicial 
powers.  The  supreme  court  of  South  Carolina,  in  the  case  of 
Lining  v.  Benihamj  2  Bay,  1,  held  unanimously,  that  a  justice  of 
the  peace  was  not  liable  to  an  action  for  what  he  did  in  his  judi- 
cial  capacity,  though  he  was  subject  to  indictment  if  he  acted 
oppressively.  In  Brodlie  v.  BvUedge^  Id.  69,  it  was  declared  to 
be  a  well-ascertained  principle  of  law,  that  no  action  could  be 
brought  against  a  judge  for  any  judgment  rendered  by  him  in 
his  judicial  character,  though  liable  to  impeachment. 

Although  a  judge,  or  justice  of  the  peace,  when  acting  judi- 
cially and  within  the  sphere  of  his  jurisdiction,  is  not  respon- 
sible, in  a  civil  suit,  for  a  mere  error  of  judgment,  yet  from  the 
dOcUi  of  judges  in  some  cases,  and  from  not  discriminating  be- 
tween judicial  and  ministerial  acts,  an  opinion  is  entertained  by 
some,  that  although  a  judge,  or  justice  of  the  peace,  acts  judi- 
doualy ,  and  within  the  sphere  of  his  jurisdiction,  yet  if  he  suffers 
his  judgment  to  be  swayed  by  malice  or  corruption,  he  is  re- 
sponsible, in  damages,  to  the  pariy  aggrieved.  The  whole  tenor 
of  the  opinion  of  the  court  in  the  case  of  Lansing  v.  TaJtes^  be- 
fore dted,  in  which  the  whole  learning  on  this  question  is  ex- 
hausted, repels  this  idea.  In  the  case  of  Cunningham  v.  Bwch- 
Nr,  8  Oow.  178  [18  Am.  Dec.  482],  Chief  Justice  Savage,  in  de- 
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liyering  the  opinion  of  the  court,  sajrs:  "  No  case  has  been  pro- 
duced showing  that  a  judge  of  a  court  of  record  has  ever  been 
held  responsible  in  a  civil  action,  even  for  misconduct  in  ofice. 
Holt  says,  that  they  have  been  laid  by  the  heels  and  compelled 
to  ask  the  king's  pardon,  by  which  I  understand  they  were 
removed  from  office.  Indeed  the  same  reasons  operate  in  some 
measure  to  protect  them  against  all  suits,  whether  arising  from 
their  errors  or  their  crimes.  If  an  action  were  to  lie  at  all,  it 
would  be  easy  for  every  person  dissatisfied  with  the  decision  of 
the  court  (and  one  party  is  always  dissatisfied),  to  allege  cor- 
ruption, and  thus  harass  the  judges,  whose  time  and  property, 
if  they  happen  to  have  any,  would  be  wasted  in  defending  suits, 
which,  if  not  founded  in,  might  be  supported  by,  corruption. 
Hard,  indeed,  would  be  the  condition  of  a  judge,  if  he  were 
thus  exposed  to  never-ending  litigation.  Chitty,  in  his  treatise 
on  pleading,  understands  the  authorities  in  the  same  way,  and 
relies  on  some  referred  to  in  this  opinion,  in  support  of  the 
principle,  that  an  action  can  not  be  supported  against  a  judge, 
nor  a  justice  of  the  peace,  acting  judicially,  and  who  has  not 
exceeded  his  jurisdiction,  however  erroneous  his  decision,  or 
malicious  his  motive:"  69. 

The  case  of  Oregary  v.  Broum,  4  Bibb,  28  [7  Am.  Deo.  731], 
is  often  cited,  in  support  of  a  doctrine  contrary  to  the  foregoing. 
But  upon  an  examination  of  that  case  it  will  be  found,  that  the 
point  did  not  arise.  That  was  not  an  action  for  acting  mali- 
ciously or  corruptiy ;  the  conduct  of  the  justice  was  not  imputed 
to  corrupt  and  impure  motives,  and  there  was  a  judgment  for  the 
defendant:  the  court,  in  delivering  its  opinion,  said:  ''An  action 
will  not  lie  against  a  justice  of  the  peace  for  a  judicial  act  within 
his  jurisdiction,  unless  he  has  acted  from  impure  and  corrupt 
motives."  So  this  was  no  point  decided,  but  merely  a  dictum 
uttered  in  delivering  an  opinion.  This  principle  is  not  to  be 
understood  as  extending  to  ministerial  acts  required  to  be  per- 
formed by  an  officer  whose  functions  may  be  sometimes  judicial. 
Some  of  the  duties  of  a  justice  are  judicial,  and  some  minis- 
terial; and  when  he  acts  ministerially,  or  is  required  to  do  a 
ministerial  act,  for  error  and  misconduct  he  is  responsible  in 
like  manner,  and  to  the  same  extent,  as  all  other  ministerial 
officers.  The  distinction  is  between  judicial  and  ministerial 
acts.  The  rendering  a  judgment  is  purely  a  judicial  act.  The 
justice  must  determine  whether  the  record  and  proceedings  be- 
fore him  will  authorize  such  measure,  and  for  this  exercise  of 
his  judgment  he  is  not  responsible  in  a  civil  action.    The  de- 
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mnrrer  to  the  first  and  third  counts  was  therefore  properly  sus- 
tained. 

The  charge  in  the  second  count  is,  that  the  defendant  neg- 
lectfully and  carelessly  lost  or  destroyed  the  note  left  with  him 
for  suit.  This  mode  of  declaring  is  notallowable.  In  the  same 
eount  a  party  can  not  be  charged  in  the  alternative  with  doing 
an  act,  or  another  and  a  different  act;  he  should  have  employed 
two  counts  to  make  the  seyeral  charges. 

Judgment  affirmed. 

LuBnjTT  or  Judicial  QmooBBS  fob  MnooNDUor:  For  a  fall  dinoniwiqii, 
0M  note  to  Owmingham  ▼.  BueBey,  18  Am.  Deo.  440>  and  note  to  TaUa  ▼. 
XoMin^,  6  Id.  808.  See  alaoRMY.  Hood,  10  Id.  682;  SUUey.  mnn,2»Jd. 
880;  Ton^hm  ▼.  Sands,  24  Id.  46,  and  note. 

Tub  FBiNdPAL  CASX  IS  omD  and  approved  in  Pit$  ▼.  Megcum^  44  Mo. 
486,  and  Lmmox  ▼.  Oranty  8  Mo.  255,  to  ahow  that  an  action  does  not  lie 
against  persons  acting  judicially  in  a  matter  within  the  scope  of  their  jmris- 
dktion,  however  erroneons  their  judgment  or  corrupt  their  motives;  to  the 
same  effect  is  Brigff9  v.  Wardwell,  10  Mass.  358;  DotweU  v.  /mpey,  1  Bam. 
k  Cress.  160;  PMps  v.  SiU,  I  Bay,  315;  Wertheimer  v.  Howard,  80  Mo.  420. 


Medlin  v.  Flaotcb  Goinm. 

[8  HiMOimi,  385.] 
AuoBjanois  or  an  Inbtbumemt  bt  a  Stsanoxr  to  it,  is  a  mere  mutUa* 

tion  of  the  instrument,  not  changing  its  legal  operation  so  long  as  the 

original  writing  remains  legible;  and  if  illegible,  compelling  a  resort  to 

secondary  evidence  of  its  contents. 
IhOT  ON  A  SnoiALTT  HAT  BX  JoiNXD  with  debt  on  a  simple  contract. 
TmncoNT  or  a  Judos  that  thb  Goubt  Vsbballt  Osdsbxd  an  act  to 

be  done,  is  inadmissible;  the  records  of  the  court  are  the  evidence  of  its 

o^ttCial  acts. 

Thb  facts  are  stated  in  the  opinion. 
Jcnes  and  Lsanard,  for  the  appellant. 

Bj  Oonrt,  Toufkins,  J.  The  state  of  Missonzi  sued  Hall  Med- 
lin and  others  in  debt.  The  action  was  brought  on  an  instru- 
ment of  -writing  by  which  Medlin  and  two  others  promised  to 
pay  to  the  state  five  hundred  dollars.  There  were  several  counts 
in  the  declaiation,  in  some  of  which  the  plaintiff  declared  on  the 
instrument  of  writing  sued  on,  as  a  sealed  instrument,  and  in 
others  as  an  unsealed  writing.  The  two  other  co-defendants 
being  otherwise  disposed  of,  a  verdict  and  judgment  went  against 
HaU  Medlin  in  said  count,  and  to  reyerse  it  he  appealed  to  this 
eourt. 

The  bill  of  exceptions  shows,  that  the  instrument  of  writing 
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Boed  on  was  given  to  fhe  conniy  of  Platte  for  so  much  money 
borrowed  from  it  by  the  defendants,  of  whom  John  Allen  was 
principal,  and  Stephen  Johnson  and  Hall  Medlin,  the  present 
defendant,  were  securities,  and  that  Johnson's  name  was  erased. 
James  H.  Johnson,  the  first  witness  introduced  by  the  plaintiff 
below,  states,  that  by  request  he  wrote  the  instrument  of  writing 
sued  on,  and  saw  said  Allen  and  Johnson  sign  it,  and  that  imme- 
diately after  they  went  to  the  court-house,  the  court  being  then 
in  session;  that  he  was  treasurer  of  the  couniy;  that  a  day  or  two 
afterwards  the  note  was  handed  to  him  by  the  deputy  clerk,  and 
that  about  a  week  after  he  gave  the  clerk  of  fhe  conniy  court  a 
receipt  for  said  note  or  writing.  He  further  states,  that  his 
recollection  is  not  distinct,  but  he  thinks  the  name  of  Johnson 
was  erased  from  said  note  at  the  time  he  receiTed  it.  The  deputy 
derk,  who  handed  fhe  writing  to  the  treasurer,  thought  tlu^ 
Johnson's  name  was  not  erased  when  he  passed  said  writing  to 
James  H.  Johnson,  fhe  treasurer;  and  the  treasurer,  succeeding 
to  Johnson,  stated  that  he  never  heard  of  the  erasure  of  John- 
son's name  till  he  parted  with  the i>osseB8ion, and  thathedidnot 
believe  it  was  erased  before  he  parted  with  it.  No  order  was 
found  on  fhe  records  of  the  oouniy  court  to  authorize  either  fhe 
loan  to  Allen,  on  fhe  security  of  Johnson  and  Medlin,  or  the 
erasure  of  the  name  of  Stephen  Johnson. 

John  B.  OoUier,  a  witness  of  the  defendant,  stated,  that  when 
said  instrument  of  writing  was  accepted  by  fhe  couniy  court  of 
Platte  couniy,  he  was  a  member  of  fhat  court;  that  when  the 
writing  was  handed  to  the  court  the  names  of  the  three  makera 
were  sgned  and  affixed  thereto;  that  he  did  not  recollect  how 
long,  after  its  reception  by  fhe  court,  it  was  imtil  the  name  of 
Johnson  was  erased;  that  no  order  was  made  accepting  said 
Medlin  and  Johnson  as  securities  for  Allen,  but  they  were  re- 
ceived verbally  by  the  courL  The  defendant  then  offered  to 
prove,  by  this  wilaiess,  that  the  said  couniy  court,  whilst  in  ses- 
sion, and  in  open  court,  agreed  verbally  that  fhe  name  of  said 
Johnson  might  be  erased  from  said  note,  and  fhat  it  was  erased 
accordingly  by  the  aufhoriiy  of  sud  court,  without  the  knowledge 
or  consent  of  Medlin.  This  testimony  was  rejected  by  the  circuit 
court,  and  the  decision  of  the  court  was  excepted  to.  The  evi- 
dence being  closed,  fhe  circuit  court,  on  fhe  motion  of  fhe  plaint 
iff,  instructed  fhe  jury,  fhat  the  erasure  of  fhe  name  of  Johnson 
could  not  release  Medlin  unless  it  were  made  by  fhe  order  of  fhe 
couniy  court  while  in  session.  This  is  ihe  substantial  part  of 
four  instructions  demanded  1^  the  plaintiff. 
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The  defendant  aaked  the  four  following  instnictions:  1.  That 
if  the  name  of  the  said  Johnson  has  been  erased  from  said  writ- 
ing since  the  exeontion  and  delivery  thereof,  it  is  incombent  on 
the  plaintiff  to  prove  that  it  was  done  by  accident  or  mistake,  or 
by  the  consent  of  Medlin,  and  that  in  tiie  absence  of  snch  proof 
they  must  find  for  Medlin.  2.  That  if  the  couniy  court  of  Platte 
oonniy,  whilst  in  session,  gave  leave  to  said  Johnson,  or  to  any 
other  person,  to  erase  the  name  of  said  Johnson  from  said  writ- 
ing, and  that  it  was  in  pursuance  of  such  leave  erased  therefrom, 
and  that  it  was  done  without  the  consent  of  Hall  Medlin,  then 
the  jury  will  find  for  said  Medlin;  and  that  it  is  not  necessary 
that  the  order  of  the  court,  in  order  to  be  binding  on  the  plaint- 
iff, dionld  have  been  entered  on  the  record  book  of  that  court, 
and  that  the  same  may,  at  any  subsequent  term  of  said  court,  be 
entered,  nunc  pro  tunc.  8.  That  if  the  couniy  court  of  Platte 
oounfy,  whilst  in  session,  ordered  Johnson's  name  to  be  erased 
from  the  note,  and  the  erasure  was  made  in  pursuance  of  sudi 
order,  and  without  Medlin's  consent,  then  they  will  find  for  him, 
■aid  Medlin,  whether  that  order  was  entered  of  record  or  not, 
and  thatit  is  the  duty  of  the  plaintiff  to  show  that  the  alteration 
was  not  made  by  the  plaintiff,  or  by  any  of  the  agents  of  said 
plaintiff,  4L  That  if  the  jury  believe  the  name  of  said  Johnson 
has  been  erased  from  said  note,  since  its  execution  and  deliveiy 
to  the  plaintiff,  and  that  it  was  done  either  by  the  plaintiff,  or 
by  any  other  person  than  Medlin,  and  without  his  consent,  then 
tbe*note  as  to  him  is  void,  whether  the  erasure  was  made  with 
or  without  the  consent  of  the  plaintiff.  These  instructions  were 
lefused,  and  exceptions  were  taken  to  the  decision  of  the  court. 

A  new  trial  was  moved  for,  for  several  reasons,  which  may  be 
resolved  into  one— that  the  court  refused  to  give  the  instructions. 
The  defendant  also  moved  in  arrestof  judgment.  Even  had  the 
defendant  stood  on  his  demurrer  to  the  declarations  (which  he 
withdrew),  there  could  have  been  no  reason  to  reverse  the  judg- 
ment for  a  misjoinder.  Ohitty ,  in  the  first  Tolume  of  his  {deed- 
ing, says,  that  debt  on  a  bond,  or  other  specialiy,  may  be  joined 
in  the  same  action  with  debt  on  simple  contract. 

With  regard  to  the  instructions  charged  to  have  been  errone- 
ously given  by  the  circuit  court,  it  may  be  observed,  that,  like 
other  bodies  corporate,  and  also  like  persons,  it  will  be  presumed 
to  accept  whatever  is  for  M  interest  to  receive,  until  it  in  some 
way  BJgnififlB  its  dissent;  but  it  will  be  presumed  to  part  with 
none  of  its  rights  till  it  has  expressed  its  will  on  its  records:  the 
•videnee  tiliein  oAted,  i.  e.,  the  teetimoiiy  of  one  of  tiie  judges. 
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to  prove  that  the  aeyeral  members  of  that  court,  while  in  session, 
assented  to  the  erasure  of  Johnson's  name,  etc. ,  was  inadmissi- 
ble. The  judges  of  the  county  court  could  express  their  assent 
to  such  an  act  on  their  record  only;  and  it  will  then  onlj  be  in 
season  for  this  court  to  decide  whether  such  an  entry  of  assent 
can  be  made  nunc  pro  twnc^  when  such  an  entry  shall  have  been 
made  by  the  county  court;  but  no  such  entry  being  now  made, 
this  court  must  proceed  as  if  it  had  never  heard  anything  of  the 
assent  of  the  judges  in  open  court.  The  only  question  remain- 
ng,  then,  for  this  court  to  dedde,  is,  whether  the  instrument 
here  sued  on  became  void  in  consequence  of  the  erasure  of  John- 
son's name. 

In  Geeenleaf  on  Evidence  it  is  said,  that  the  early  decisions 
establish  the  general  proposition,  that  written  instruments  which 
are  altered,  in  the  legal  sense  of  that  term,  are  thereby  made  void. 
The  groimds  of  this  doctrine  are  two-fold.  The  first  is,  that  of 
public  policy,  to  prevent  fraud,  by  not  permitting  a  man  to  take 
the  chance  of  committing  a  fraud,  without  running  any  risk  of 
losing  by  the  event  when  it  is  detected.  The  other  is,  to  in- 
sure the  identity  of  the  instrument,  and  prevent  the  substitu- 
tion of  another,  without  the  privity  of  the  party  concerned.  A 
distinction,  however,  is  to  be  observed,  between  ilie  alteration  and 
spoliation  of  an  instrument,  as  to  the  legal  consequences.  The 
term,  alteration,  is,  at  this  day,  usually  applied  to  the  act  of  the 
party  entitled  under  the  deed,  or  instrument,  and  imports  some 
fraud  or  improper  design  on  his  part  to  change  the  effect.  *But 
the  act  of  a  stranger,  without  the  participation  of  the  party  in- 
terested, is  a  mere  spoliation  or  mutilation  of  the  instrument, 
not  changing  its  legal  operation,  so  long  as  the  original  writing 
remains  legible,  and,  if  it  be  a  deed,  any  trace  of  the  seal  re- 
mains. If,  by  the  unlawful  act  of  a  stranger,  the  deed  is  mu- 
tilated or  defied,  so  that  its  identity  is  gone,  the  law  regards 
the  act,  so  &r  as  the  rights  of  the  parties  to  the  instrument  are 
concerned,  merely  as  the  accidental  destruction  of  primary  evi- 
dence, compelling  a  resort  to  that  which  is  secondary.  Thus, 
if  it  be  a  deed,  and  the  party  would  plead  it,  he  can  not  plead 
it  with  a  prof ert,  but  the  want  of  profert  must  be  excused  by 
an  allegation  that  the  deed,  meaning  its  legal  identity  as  a  deed, 
has  been  accidentally,  and  without  the  fault  of  the  party,  de- 
stroyed; and  whether  it  be  a  deed,  or  any  other  instrument,  its 
original  tenor  must  be  substantially  shown,  and  the  alteration 
or  mutilation  accounted  for:  See  pp.  600,  601. 

The  old  doctrine,  that -every -material  alteration  of  a  deed, 
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eren  by  a  stenger,  and  wiihout  the  privity  of  either  pariy, 
avoided  the  deed,  was  strongly  condemned  by  Stoiy,  J.,  in 
United  States  v.  Spalding,  2  Mason,  478,  as  repugnant  to  com- 
mon sense  and  justioe;  as  inflicting  on  an  innocent  party  all  the 
losses  occasioned  by  mistake,  by  accident,  by  the  wrongful  acts 
of  third  persons,  or  by  the  providence  of  heaven;  and  which 
ought  to  have  the  support  of  unbroken  authority,  before  a  court 
of  law  was  boimd  to  surrender  its  authority  to  what  deserved 
no  better  name  than  a  technical  quibble:  See  note  to  the 
same  page  of  Greenleaf.  Under  this  law,  as  declared  in  the 
authority  cited  (and  there  are  many  others  cited),  the  county 
can  not  be  called  on  to  prove  the  erasure  of  Johnson's  name. 
The  county  court,  the  representative  of  the  county,  has  entered 
up  no  order  to  that  effect;  it  has  made  no  order  even  command- 
ing its  agent,  the  treasurer,  to  do  so;  the  deputy  derk,  who  de- 
livered tiie  writing  sued  on  to  the  treasury,  says,  he  does  not 
believe  that  the  erasure  was  made  when  he  delivered  the  writing 
to  the  treasurer,  Johnson,  and  although  Johnson  says  he  be- 
lieves the  name  was  erased  when  he  received  the  instrument 
from  the  deputy  clerk,  yet  the  treasurer  who  succeeded  to  John- 
son, testifies  that  the  name  was  not  erased,  as  he  believes,  when 
the  instrument  of  writing  passed  from  his  hands.  More  satis- 
factory evidence  could  not  be  required  from  a  person;  but  in 
this  case  the  plaintiff  is  a  body  corporate,  speaking  by  its  rec- 
ord only,  and  none  of  its  agents  have  authority  to  make  such  an 
erasure;  two  of  those  agents  testify  that  the  writing  passed  from 
them  undefaoed. 

But  if  those  agents  ever  had  defaced  this  instrument  of  writ- 
ing, their  act  oould  have  been  no  other  than  the  act  of  a 
stranger,  they  having  no  authority  to  do  the  act,  and  no  in- 
terest in  the  mon^  due  by  the  writing.  The  note  was  then  ad- 
evidenoe,  and  the  judgment  must  be  affirmed. 


Kmor  or  Alesbatiov  of  an  Ikstumknt:  See  note  to  Xewif  v.  Po^ 
IS  Am.  Deo.  481,  and  oases  in  this  series  there  oited. 

Tss  PBOrczPAL  OASB  IB  ciTXD  and  approved  in  Demiiuon  v.  Ccunty  of  Si, 
LtmU^  38  Ma  171,  and  Milan  v.  PmherUin^  12  Id.  600,  that  the  aots  of  a 
eonrt  of  reoord  are  known  by  its  reoords  alone,  sad  oan  not  be  established  hy 
parol  testioiony. 
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SxAXB  t;.  Fbatte  ei  al. 

(8  KBHOmo,  386.] 

Aonoir  vvoir  av  ADHDnsnuLTOB's  Bond  za  ^^»<*"«'  nr  IfmBooBi  Iff  % 

lapie  of  ten  jmn  «fter  the  oanae  of  Msti<m  aoomed. 
9iATim  OF  loatATiam  wnx  Emr  AOAxvar  the  Staxb,  when  a  bond  it 

tiJEen  In  its  aainfl^  bat  for  the  use  of  an  indiTidnaL 

Thi  fneto  axe  stated  in  the  opinioxL 

8ooU  and  Zeigler,  for  the  plaintiif. 

OoUg  for  the  defendants. 

By  Oonrty  ToMnnm,  J.  This  is  an  action  faronght  bj  the 
goremor,  for  the  nse  of  Fiene  Mienard,  against  Joseph  Pratte 
and  Angoste  St.  Qenomey  on  an  administmtion  bond  eieouted 
by  said  Pratte  and  St.  Gtonome,  as  seooiitieSy  andMiarieTheiMe 
fit.  Ghnome,  as  pxincipaly  on  the  tenth  day  of  May,  in  the  year 
1824.  The  declaration  shows  that  the  administratrix  was  dead, 
but  does  not  show  when  she  died.    The  defendants  pleaded: 

1.  that  the  oanse  of  action  did  not  aoeme  within  seyen  years. 

2.  That  it  did  not  aocme  within  ten  years.  The  plaintiff  de» 
mnrred  to  these  pleas,  and  the  drcnit  court  sustained  the  de» 
mnrrer  to  the  first,  and  overruled  that  to  the  second  plea. 

If  an  executor  or  administrator  die  before  the  final  settlement 
of  the  estate,  the  law  contemplates,  in  case  of  there  being  bat 
one,  that  letters  of  administration  will  be  again  granted  to  such 
persons  as  they  would  have  been  granted  to  if  the  original  letters 
had  not  been  obtained,  etc. :  Thiriy-third  section  of  the  first 
artide  of  the  act  respecting  execators  and  administraton.  And 
by  the  thirty-sixth  section  of  the  same  act,  an  executor  or  ad- 
ministrator has  only  seven  years  to  sue  the  securities  of  the 
deceased  executor  or  administrator:  Pp.  44,  46  of  the  Digest  of 
1886.  This  was  the  law  when  these  letters  were  granted,  and 
continues  to  be  so. 

If  the  law  allows  but  seven  years  to  tiie  succeeding  adminis- 
trator to  sue  the  original  and  his  securities,  or  the  security  alone, 
if  he  be  dead,  it  can  not  be  reasonaUy  supposed  that  no  lapse 
of  time  shall  bar  the  right  of  creditors  to  sue  the  securities, 
when  their  principal  has  died  in  the  full  enjoyment  of  the  ad- 
ministration of  the  rights  and  credits  of  the  intestate.  But  it 
appears  on  the  record,  that  the  demand  of  this  plaintiff  stands 
proved  on  the  record  of  the  couniy  court  of  St.  Genevieve 
county.  This  is,  vrithout  doubt,  the  case,  in  most  instances, 
when  an  administrator  is  removed  for  n^lect  of  duly;  and  if 
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it  appear  that  he  has  failed  to  pay  aooounts  that  haye  been  long 
allowed,  and  has  not  accounted  for  his  n^lect,  it  is  the  best 
possible  reason  why  he  should  be  remoyod.  And  if  the  law 
require  his  saccessor  to  proceed  against  such  remoyed  adminis- 
trator and  his  securities  within  seyen  years,  it  can  not  reason- 
ably be  supposed  that  wheie  the  creditors  haye  n^lected  to 
cause  a  successor  to  be  appointed,  that  they  should  be  barred 
from  their  right  of  action  by  no  lapse  of  time.  There  is  much 
better  reason  for  limiting  the  rightof  the  creditor  to  sue  a  secu- 
rity of  a  deceased  administrator  on  the  official  bond,  than  for 
limiting  the  right  of  a  successor  to  sue  his  predecessor  and  the 
securities.  The  deceased  administratrix  may  haye  paid  the 
demand,  which  this  plaintiff,  in  this  action,  has  established  in 
the  county  court  of  St.  Geneyieye  county;  and  they  may  not  be 
aiUe  to  proye  what  she  could  easily  haye  proyed  had  die  been 
liying.  She  may  haye  paid  the  demand  in  her  life-time,  and 
haye  omitted  to  get  a  credit  for  such  payment  from  the  county 
court.  And  if  the  law  will  not,  after  a  lapse  of  seyen  years, 
admit  a  demand,  by  the  successor,  against  a  preceding  adminia* 
trator  remoyed  for  neglect  of  duty,  it  can  not  bean  unreasonable 
construction  of  our  statute  of  Ihnitations  to  say,  that  the  cred- 
itors of  the  inlestate  shall  be  precluded,  after  a  lapse  of  ten 
years,  from  proceeding  against  the  securities  of  this  deceased 

At  what  time  this  right  of  action  may  haye  accrued,  it  is  no 
part  of  the  duty  of  this  court  to  inquire:  it  is  sufficient  to  say, 
that  the  demurrer  admits  that  it  did  not  accrue  within  ten  years. 
It  must  not  be  supposed  that  this  court  means  to  say  that  a  suit 
can  not  be  commenced  on  an  administrator's  bond  more  than 
ten  years  after  its  date.  The  right  of  action  may  not  accrue  for 
years  after  the  execution  of  the  bond;  for  instance,  it  might 
possibly  occur  that  the  administratrix  could  not,  in  her  life- 
time, eyen  obtain  money,  or,  for  anything  appearing  on  the  rec- 
ord, she  may  haye  died  more  than  ten  years  before  the  com- 
mencement of  this  suit,  and  the  right  of  action  may  haye 
accrued  in  her  life-time. 

It  was  objected,  that  this  bond  is  like  one  giyen  to  the  state, 
and  that  the  statute  of  limitations  does  not  run  against  the 
state.  The  principle  which  preyents  the  statute  of  limitations 
from  running  against  the  state,  does  not  apply  to  official  bonds 
giyen  to  the  state  for  the  use  of  indiriduals,  who  may  be  ag- 
grieyed  by  the  misconduct  of  those  officers.  In  such  cases, 
although  the  bond  is  nominally  giyen  to  the  state  for  the  sake 
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of  conTenience,  yet,  in  reality,  every  cause  of  action  on  the 
bond,  besides  those  the  state  may  herself  have,  is  a  private 
concern,  and  not  at  all  within  the  principle  which,  from  con- 
siderations of  policy,  forbids  the  state  to  be  barred  by  the  stat- 
ute of  limitations  from  suing,  in  cases  in  which  she  herself,  in 
her  corporate  capacity,  may  be  interested.  Montgomery  v.  JETer- 
nandez,  12  Wheat.  134,  shows  that  the  statute  of  limitations  on 
official  bonds,  given  to  the  United  States  for  the  use  of  in- 
dividuals, runs  not  iErom  the  giving  of  the  bond,  but  from  the 
breach  of  the  condition;  and  although  the  condition  of  a  mar- 
shal's bond  is  broken  by  his  neglect,  to  bring  money  into  court 
directed  to  be  brought  in,  or  to  pay  it  over  to  the  party,  yet,  if 
the  proceedings  be  suspended  by  appeal,  so  that  the  party  in- 
jured has  no  right  to  demand  the  money,  or  to  sue  for  the  re- 
covery of  it,  his  right  of  action  has  not  accrued  so  as  to  bar  it, 
if  not  commenced  within  six  years.  This  will  illustrate  what  is 
said  about  the  right  of  action  accruing  on  au  administrator's 
bond.  The  demurrer  to  the  second  plea  was  rightly  sustained, 
and  the  judgment  of  the  circuit  court  must  be  affirmed. 

The  cause  will  be  remanded,  and  the  plaintiff  have  leave  to 
withdraw  his  demurrer,  if  he  wish. 


The  fbdtoipal  cask  is  oitbd  and  approved  in  JSkUe  ▼.  Blackwell,  20  Mo. 
99,  to  show  that  the  statute  of  limitations  runs,  against  the  distribntee  of  an 
estate  and  in  favor  of  the  administrator,  from  the  date  of  the  final  settle- 
ment and  order  of  distribation;  also  to  the  same  effect  in  StaU  v.  8t,  Otmme^ 
23  Id.  844;  8.  0.,  31  Id.  230;  also  dted  in  Finney  v.  TU  State,  9  Id.  227, 
that  a  plea  of  the  statute  of  limitations  should  set  forth  that  the  cause  of 
action  had  accrued  more,  etc.,  and  that  a  plea,  of  within  three  years  after 
granting  letters  of  administration,  etc.,  was  bad. 


Glasgow  v.  Prattel 

[8  KlSKnmi,  886.] 

Waivie  of  DxiCAvn  and  Nones  bt  thx  Indobskb  to  the  maker  of  a  note, 

uncommunicated  to  the  holder,  is  not  a  waiver  by  the  indorser  to  the 

latter. 
DncANB  OF  NoTK  Patablb  in  a  Cebtain  Plaob  must  be  made  at  the  desig* 

nated  place  to  bind  the  indorser. 
Noncx  OF  Non-payment  mat  bb  ettheb  Vbbbal  ob  nr  Wbitino,  and  may 

be  given  by  any  party  to  the  bill  or  note. 

Thb  facts  are  stated  in  the  opinion. 

Darby,  for  the  plaintiff  in  error. 

Bogy  and  Bunion,  for  the  defendant  in  error. 
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By  Court,  Soott,  J.  This  was  an  action  of  aasumpsU,  on  a 
promisBoiy  note  made  by  Grimsley  and  Young,  payable  to  Ber- 
nard Pratte,  at  the  office  of  the  Mutual  Insurance  Company  of 
8t.  Louis,  and  by  him  indorsed  to  William  Glasgow.  The  ac- 
tion was  by  the  indorsee,  Glasgow,  against  the  indorser,  Pratte. 
On  the  trial,  it  was  proved  by  Young,  one  of  the  makers  of  the 
note,  that  on  the  day  it  became  due,  he  went  to  the  plaintiff 
and  informed  him,  that  he  would  not  be  able  to  pay  more  than 
half  the  amount  of  the  note  at  that  time,  and  asked  for  a  week 
longer  to  pay  the  balance.  The  plaintiff  said  he  had  no  objec- 
tion to  the  indulgence  asked,  if  the  indorser  would  consent  to  it. 
Witness  afterwards  saw  the  indorser,  Pratte,  on  the  same  day,  in 
the  office  of  L.  A.  Benoist  &  Co. ,  where  the  note  was  placed  for  col- 
lection; witness  informed  the  indorser  of  the  previous  conversa- 
tion with  the  plaintiff,  and  the  defendant  responded,  that  he  had 
no  objection  to  giving  the  makers  a  week  longer  to  pay  the  other 
half  of  the  note.  Nothing  was  said  about  any  further  notice, 
.one  way  or  the  other.  Witness  paid  the  plaintiff  one  half  the 
amount  due  on  said  note,  on  the  day  it  became  due,  and  the  said 
note  was  not  afterwards  presented  for  payment,  or  protest  for 
non-payment,  nor  was  there  any  further  notice  given  of  the  dis- 
honor of  the  said  note.  Witness  also  testified  that  the  makers 
of  said  note  had  paid  other  and  larger  debts  subsequent  to  the 
time  when  the  balance  on  this  note  became  due.  The  court, 
sitting  as  a  jury,  gave  verdict  and  judgment  for  the  defendant. 

This  cause  was  submitted  to  the  court  sitting  as  a  juiy,  and 
as  the  court  was  not  requested  to  declare  the  law  on  the  facts, 
we  are  at  a  loss  to  determine  the  specific  objection  to  the  ver- 
dict and  judgment.  Had  this  cause  been  submitted  to  a  jury, 
and  no  instructions  asked  by  either  party,  and  no  law  declared 
to  the  jury  by  the  court,  this  court  would  have  been  very  loath 
to  interfere.  We  do  not  well  see  what  solid  distinction,  in  this 
respect,  there  is  between  the  two  modes  of  trial.  In  either 
ease,  this  court  can  not  well  determine  whether  the  objection  is 
to  the  finding,  as  being  against  evidence,  or  whether  it  is  to  the 
application  of  the  law  to  the  facts.  It  would  certainly  have 
been  better  had  it  been  understood,  that  when  the  parties  waive 
a  trial  by  jury,  they  waive  also  its  incident — the  right  to  apply 
for  a  new  trial. 

Whatever  doubt  may  have  been  entertained  on  the  subject,  it 
seems  now  to  be  settled,  that  notice  of  the  dishonor  of  a  bill  or 
note,  given  by  any  party  to  the  bill,  is  sufficient.  It  is  not  es- 
sential, as  has  been  sometimes  holden,  that  the  party  suing 
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ahoald  give  the  notice.  It  is  snffident  if  any  party  to  the  in- 
strument give  it:  Stafford  ▼.  Yaies^  18  Johns.  327.  And  notiee 
of  non-payment  may  be  either  verbal  or  in  writing:  Cwyler  t. 
Stevens,  4  Wend.  666.  The  case  of  Ibnter  ▼.  Jurdifton,  16 
Eastf  IO69  is  an  anthority  to  show  that  notice  of  the  non-pay- 
ment of  the  note  on  which  this  suit  was  brought,  at  the  end  of 
the  week  for  which  indulgence  was  granted,  was  not  neoessarj 
to  fix  the  indorser,  the  first  notice  bdng  sufficient  for  that  pur- 
pose. 

Admitting  the  notice  given  by  Young  to  Pratte,  of  the  non- 
payment of  the  note,  was  sufficient,  and  that  no  notice  of  the 
non-payment  at  the  end  of  the  week  was  necessaiy,  yet  was  not 
a  presentment  for  payment,  at  the  place  of  payment  named  on 
it,  necessaiy  to  bind  the  indorser?  In  the  case  of  the  Bank  of 
(he  United  States  y.  SmUk,  11  Wheat.  171,  the  supreme  court  of 
the  United  States  says,  that,  as  against  the  maker  or  acoeptor 
of  a  bill  or  note  payable  at  a  particular  place,  no  aTennent  or 
proof  of  demand  of  payment  at  the  place  designated,  would  be 
necessary.  But  when  recourse  is  had  to  the  indorser  of  a  note 
or  bill,  different  considerations  arise.  He  is  not  the  orij 
debtor,  but  only  surety.  His  imdertaking  is  not  general, 
that  of  a  maker,  but  conditional,  that,  if  upon  due  diligence  haT- 
ing  been  used  against  the  maker,  payment  is  not  receiyed,  then 
the  indorser  becomes  liable  to  pay.  This  due  diligence  is  a 
condition  precedent,  and  an  indispensable  part  of  the  plaintiff's 
titie  and  right  of  recovery  against  the  indorser.  And  when,  in 
the  body  of  a  note,  a  place  of  payment  is  designated,  the  in- 
dorser has  a  right  to  presume  that  the  maker  has  provided  funds 
at  such  place  to  pay  the  note,  and  has  a  right  to  require  of  the 
holder  to  apply  for  payment  at  such  pLice.  In  Backus  y.  Skip* 
herd,  11  Wend.  629,  a  stipulation  by  the  indorser  of  the  note, 
to  waiTe  notice  of  demand  of  payment,  does  not  dispense  with 
tiie  demand  itself.  So,  in  the  case  of  Cruger  y.  Armstrong,  8 
Johns.  Gas.  6  [2  Am.  Dec.  126],  it  was  held,  that  if  the  drawer 
has  no  funds  in  the  hands  of  the  drawee,  it  is  no  excuse  for  not 
demanding  payment,  though  it  may  excuse  the  want  of  notice 
to  the  drawer.  A  note  may  be  paid  at  the  place  wheie  payable, 
for  the  honor  of  the  maker. 

In  the  case  of  Agan  y.  JfbJfimua,  11  Johns.  186,  it  was  held, 
that  the  doctrine  as  to  the  waiver  of  notice  of  the  dishonor  of 
bills  of  exchange  does  not  apply  to  promissory  notes.  In  the 
case  of  Oregory  v.  AUen,  1  Mart.  &  Y.  74,  it  -whb  held,  that  in 
order  to  show  a  waiver  of  demand  and  notice  by  an  indoranr. 
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clear  and  xmequivocal  evidence  is  required  of  such  waiyer.  In 
the  case  of  the  Union  Bank  v.  Magruder^  7  Pet.  287,  whether 
certain  facts,  in  reference  to  an  alleged  notice  to  the  indorser 
and  demand  of  payment  of  a  promissory  note  by  the  drawer, 
amounted  to  a  waiver  of  the  objection  to  the  want  of  demand 
and  notice,  is  a  question  of  fact,  and  not  matter  of  law,  for  the 
consideration  of  the  jury. 

There  is  no  evidence  that  Young,  the  witness  and  one  of  the 
makers  of  the  note,  was  an  agent  for  Glasgow,  and  it  does  not 
appear  that  the  witness  ever  communicated  to  Glasgow  the  fact, 
that  Pratte  consented  to  the  indulgence  asked  by  Toung.  •  If 
-Glasgow  was  wholly  unapprised  of  Pratte's  consent,  it  is  hard 
to  see  with  what  propriety  it  can  be  said  to  be  a  waiver  by 
Pratte  of  demand  for  payment,  and  the  fact  that  he  was  not  un- 
willing to  the  indulgence,  if  not  communicated  in  an  authorized 
manner  to  Glasgow,  could  no  more  be  termed  a  waiver,  than  the 
mere  existence  of  it  in  his  breast,  uncommunicated  to  any  one. 
De  non  appareniSbuB  el  non  extstentSms,  eadem  est  ratio.  We  can 
see  no  reason  for  disturbing  the  judgment  of  the  court  below. 

Judgment  affirmed. 

Tbx  FBoroiPAL  GAfls  IS  oiRD  in  Walker  v.  Bank  </  Mi$mmrif  S  lio.  707» 
to  the  effect  that  notioe  of  non-payment  or  noo-aoceptanoe  mut  in  general 
oome  from  the  holder  of  the  bill  or  note^  and  ahoold  be  given  by  ■omeaervant 
cr  agent,  who  wOl  be  competent  to  prove  it.  To  the  aame  effiact  is  Okueoeh 
V.  Bank,  Id.  444. 

Dbmahb^  Notb  Patablb  at  Pabticulab  Plaob.— That  the  indoner  of 
eoeh  a  note  ia  disoharged  if  demand  of  payment  ia  not  made  at  the  proper 
time  and  designated  place,  see  Smith  v.  McLean,  7  Am.  Deo.  698;  SmUhfon 
V.  MiteheU,  6  Id.  54S.  Perhaps  the  majority  of  anthorities  is  the  other 
way:  See  citationB  to  BriUain  t.  Dayleiiown  Bank,  30  Id.  114. 

Konox  TO  Chabok  IinDOBSBB,  HOW  MUST  BK  QjYKSi  See  note  to  j^amoiai 
ir.  Jiaek,  8S  Am.  Dec  607-610. 
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Henbt  V.  Sabgbant. 

[13  Nkw  IIampshiub,  m.] 

AonoN  FOB  Falsi  Imfbisoxment  is  in  its  Naturb  TaAHSiTOBTy  and  tlit 
oonrts  of  this  stftte  have  jurisdictiou  of  such  an  action,  brooght  to  M- 
oover  damages  for  an  arrest  under  a  warrant  issued  to  enforce  the  collee- 
tion  of  an  illegal  tax  of  another  state, 

LlQAUTT  OF  THB  A0T8   OF  FOREIGN    PUBLIO  OfHOIALS  MAT  BB  IkQUIBB* 

into  by  the  conrti  of  other  states. 

8BLBCTMEN,  IN  THB  AbSESSMBNT  AND  COLLBCnOK  OF  TaZBS,  do  not  SCt  aS 

a  conrt  Their  acts  are  not  regarded  as  judgments..  They  are  liaUa  ta 
an  action  by  a  party  aggrieved  for  any  wrongful  exercise  of  their  au- 
thority. 

Taxes  in  Vermont  must  be  AssBagBP  itpon  thb  Lms  in  being  and  oons- 
pleted  at  the  time  the  taxes  are  authorized. 

Selectmen  Who  Assess  the  Tax  and  Issub  a  Warrant  for  its  ooUectioa 
are  responsible,  if  such  tax  is  illegal  by  reason  of  informality  in  the  listing 

Failure  to  Perfect  the  List  according  to  the  convention  of  listers^  in- 
validates any  tax  assessed  thereon. 

Form  of  Action  to  Recover  Damages  for  an  Arrest  under  an  illegid 
assessment  must  be  determined  by  the  law  of  the  state  where  such  ac- 
tion is  brought.  In  this  state  plaintiff  may  declare  either  in  case  or 
trespass. 

Action  on  ihe  case  for  an  illegal  assessment  of  a  tax  levied  in 
Vermont,  and  a  subsequent  arrest  for  non-payment  thereof.  The 
further  facts  appear  in  the  opinion. 

Kellogg  and  Eanderson,  for  the  defendants. 

Bubbardf  Edwards,  and  Tracy,  tor  the  plaintiff. 

By  Court,  Parker,  C.  J.  The  first  question  in  this  case  ia« 
whether  the  court  have  jurisdiction  of  the  matter.    The  action 
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is  an  oidinaiy  action  of  the  case,  alleging  that  the  defendants, 
without  right,  made  a  certain  assessment,  or  rate  bill,  againeit  the 
plaintiff,  and  placed  the  same  in  the  hands  of  the  collector  of 
the  town  of  Chester,  with  a  warrant  for  its  collection,  and  toat 
he,  afterwards,  by  virtue  of  the  warrant,  imprisoned  the  plairtiff 
until  he  paid  the  tax.  If  the  defendants  were  not  authorized  U. 
assess  taxes  against  any  one,  and  they  have  usurped  an  authoril^ 
to  which  they  had  no  claim;  or,  if  the  plaintiff  was  not  an  in 
habitant  of  the  town  of  Chester,  and  thus  not  liable  to  any  taxes 
in  that  place;  there  would  seem  to  be  no  good  reason  why  mat- 
ters of  that  kind  might  not  be  as  well  proved  here,  as  any  other 
&ct,  which  took  place  within  another  state. 

The  action  is  in  its  nature  transitory,  and  if  the  proof  might 
be  more  conveniently  made  in  another  state,  that  is  not  a  mat- 
ter affecting  the  question  of  jurisdiction.  If  the  proof  shows 
the  plaintiff  liable  to  a  tax  in  Chester,  where  the  defendants 
undertook  to  assess  one,  and  shows,  also,  that  the  defendants 
had  authority  to  make  an  assessment,  an  examination  into  the 
legality  of  their  proceedings  may  doubtless  involve  the  consid- 
eration of  matters  which  could  much  more  readily  be  settled  by 
a  tribunal  more  familiar  with  the  laws  of  that  state  than  we  can 
be  expected  to  be.  But  that  does  not  test  the  question  of  juris- 
diction, or  seem  to  change  the  result  of  the  inquiry  upon  that 
question.  If  we  have  jurisdiction  to  inquire  whether  the  plaint- 
iff was  an  inhabitant  of  Chester,  and  whether  the  defendants 
were  selectmen  of  that  town,  there  seems  to  be  nothing  in  the 
fact  that  they  were  so,  which  ousts  the  jurisdiction  of  the  court. 
There  is  no  principle  of  comity  by  which  the  acts  of  one  who  is 
a  public  officer  can  not  be  inquired  into  in  any  other  govern- 
ment than  that  in  which  he  was  appointed,  and  in  which  the 
acts  were  performed. 

It  is  said  that  the  court  will  not  notice  the  penal  laws,  or  the 
revenue  laws,  of  another  state.  But  this  principle  is  not  appli- 
cable in  this  case,  nor  can  it  be  true  to  that  extent.  There  is  no 
attempt  to  enforce  the  penal  or  revenue  laws  of  Vermont  by  this 
action.  If  there  were,  it  would  be  held  that  this  was  not  to  be 
done  through  the  instrumentality  of  the  courts  of  another  state; 
as  for  instance,  if  the  attempt  was  to  collect  a  tax  assessed  in 
Vermont  by  a  suit  here.  The  case  Pickering  v.  Fi&ky  6  Vt.  102, 
merely  holds  that  a  suit  can  not  be  sustained  in  Vermont, 
upon  an  official  bond  given  to  the  treasurer  of  New  Hampshire, 
for  the  purpose  of  enforcing  rights  which  a  third  person  might 
claim  by  the  statutes  of  this  state  under  such  bond.     In  that  of 
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Hwfd  et  Ux.  y.  Poumcd,  9  Id.  411,  an  opinion  is  intimated  that  an 
action  against  a  town,  for  an  injury  occasioned  by  a  defect  of  a 
highway  in  another  state,  could  not  be  sustained  in  the  courts 
of  that  state.  But  this  case  steers  wide  of  any  objection  of  that 
character.  The  plaintiff  seeks  to  enforce  no  right  or  claim  aris- 
ing under  any  revenue,  police,  or  other  statute  of  Vermont. 
He  alleges  that  the  defendants  illegally  assessed  a  tax  against 
liim,  and  caused  him  to  be  imprisoned  for  non-payment.  It  is, 
in  substance,  that  the  defendants,  under  some  pretense  of  right 
which  did  not  exist,  were  guiliy  of  a  personal  wrong  to  him. 
This  is  ihe  character  of  an  ordinary  transitory  action. 

The  defendants  allege  that  they  were  lawfully  authorized  to 
assess  a  tax,  and  did  so.  We  must  necessarily  inquire  whether 
they  had  any  such  authority.  If  they  had,  unless  their  proceed- 
ings may  be  considered  as  the  judgment  of  a  court,  we  must 
also  inquire  into  their  regularity,  notwithstanding  their  regular- 
ity or  irregularity  depends  upon  the  laws  of  another  govern- 
ment. To  the  judgments  of  courts  of  other  states,  when  pro- 
duced liere  to  justify  proceedings  had  under  them  in  the 
jurisdiction  where  they  were  rendered,  full  faith  and  credit  are 
to  be  given:  Story's  Confl.  L.  500,  sec.  598.  But  the  principle 
does  not  seem  to  have  been  extended  beyond  this.  We  find  no 
authority  to  show  that  the  acts  and  doings  of  revenue  or  police 
officers  of  a  state  or  nation,  alleged  to  have  been  done  by  official 
authority,  can  be  presumed  to  have  been  so  done,  and  to  have 
been  warranted  by  the  laws  of  the  state  or  nation  where  the  matter 
was  transacted,  and  be,  on  such  mere  presumption,  admitted  aa 
a  justification  of  what  would  otherwise  appear  to  be  a  personal 
wrong  to  a  third  person. 

If  the  defense  in  this  case  set  up  the  defendants  as  a  court, 
and  their  proceedings,  under  which  the  plaintiff  was  arrested,  aa 
a  judgment,  the  power  under  which  they  acted  must  be  looked 
into,  and  their  authority  to  decide  upon  the  matters  which  they 
professed  to  decide,  must  be  considered.  We  must  in  that  case 
inquire  whether  they  had  a  right  to  act  as  a  court;  whether  the 
plaintiff  was  subject  to  their  jurisdiction;  and  whether  they  had 
a  right  to  render  a  judgment  in  such  a  matter;  or,  in  other 
words,  whether  they  had  jurisdiction  of  the  matter  determined, 
and  of  the  party  or  his  property  to  be  affected  by  the  decision: 
Story's  Confl.  L.  492,  etc.  But  the  selectmen,  in  the  assessment 
of  taxes  and  in  issuing  their  warrant  for  the  collection  of  them, 
do  not  act  as  a  court,  and  their  acts  are  not  regarded  as  judg- 
ments.   This  is  so  not  only  in  this  state,  but  it  seems  dear  that 
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it  is  8o  in  Vermont.  If  they  act  erroneously,  and  assess  a  tax, 
or  issae  a  warrant  for  its  collection,  and  thus  interfere  with  the 
personal  liberty  of  an  individual,  or  his  property,  where  they 
have  no  authority  so  to  do,  an  action  may  be  maintained  against 
them  by  the  party  aggrieved.  Thus,  where  a  tax  was  assessed 
by  the  selectmen  of  a  town,  under  a  vote  to  raise  money  for  an 
object  not  within  its  corporate  powers,  it  was  held  that  the  tax 
was  illegal  and  void,  and  the  selectmen  liable  for  the  property 
distrained  and  sold  in  satisfaction  of  such  tax:  Drew  ▼.  Davis ^  10 
Vt  506  [33  Am.  Dec.  213]. ' 

The  next  question  is,  whether  the  plaintiff  was  liable  to  be 
taxed  in  the  town  of  Chester,  where  these  proceedings  were  had. 
If  he  was  not,  no  further  inquiry  is  necessary,  for  in  such  case 
there  can  be  no  justification.  The  case  finds  that  the  plaintiff 
removed  from  Chester  some  time  between  the  fifth  of  March,  and 
the  first  of  April,  1838.  The  tax  was  voted  on  the  former  day. 
A  new  invoice  or  list  was  made  up  in  that  year,  after  the  latter. 
The  tax  was  assessed  on  the  list  of  the  previous  year,  and  the  in* 
quiry  therefore  is,  whether  the  money  voted  to  be  raised  on  the 
fifth  of  March,  was  by  law  to  be  assessed  on  the  list  made  up  in 
1837,  or  whether  it  was  to  be  assessed  on  the  list  to  be  made  up 
subsequently,  in  the  year  in  which  the  money  was  raised.  If 
the  latter,  as  the  plaintiff  contends,  there  is  no  question  that  he 
was  not  liable  to  this  assessment,  and  that  the  defendants  could 
not  lawfully  issue  a  warrant  against  him. 

It  is  to  be  regretted  that  upon  the  points  in  this  case,  which 
involve  the  construction  of  the  statutes  of  Vermont,  we  have  not 
the  benefit  of  decisions  of  the  courts  of  that  state  bearing  so 
directly  upon  the  questions  before  us,  as  to  leave  little  room  for 
mistalce  respecting  the  true  construction  of  those  statutes.  But 
the  decisions  of  the  supreme  court  of  that  state,  although  they 
do  not  cover  the  whole  ground  embraced  in  this  case,  may  per- 
haps enable  us  to  arrive  at  a  conclusion,  with  a  reasonable  sup* 
position  that  the  result  is  the  same  as  it  would  have  been  had 
the  matter  been  adjudicated  in  the  courts  of  that  state. 

It  appears  from  the  statutes  of  Vermont,  in  force  at  the  time 
when  the  transactions  which  form  the  subject-matter  of  this  case 
occurred,  that  a  board  of  persons  denominated  listers  was  to  be 
annually  chosen  in  each  town,  whose  duty  it  was  in  each  year  to 
take  an  account  of  the  personal  property,  and  make  certain, 
assessments  upon  i)er3ons,  and  every  fifth  year  to  appraise  the 
real  estate  in  their  respective  towns  taxable  by  law;  and  in  each< 
year  to  make  a  list  of  all  polls,  and  all  property  by  them  appraised 
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or  assessed,  at  a  certain  rate  per  cent.,  etc.,  with  the  name  of  the 
occupant  and  owner,  etc.,  and  lodge  the  same  with  the  town 
clerk  of  their  respective  towns  on  or  before  the  twentieth  day  of 
June  of  the  same  year,  for  inspection.  Provision  was  made  for 
the  correction  of  the  lists,  after  which  the  listers  were  required, 
in  each  year,  to^  make  a  general  list  of  the  polls  and  personal 
property,  and  return  such  list  to  the  general  assembly  by  the  fif- 
teenth day  of  October,  of  the  same  year.  They  were  also  re- 
quired in  every  fifth  year  to  make  a  general  list  of  the  real  estate 
and  property  in  their  respective  towns,  with  the  appraisal, 
together  vdth  such  assessments  as  they  should  have  made  on 
attorneys,  physicians,  etc.,  and  made  a  like  return  thereof  to  the 
general  assembly.  There  was  a  further  provision  for  a  meeting 
of  listers  in  each  couniy,  once  in  five  years,  to  ''  examine,  aver- 
age, and  equalize  the  quantity  of  land,  and  the  estimation  and 
valuation  of  real  estate,  and  also  such  assessments  of  any  town, 
in  such  counly,  by  adding  thereto  or  deducting  therefrom,  such 
number  of  acres,  and  rate  per  centum,  as  shall  render  the  quan- 
tity of  land,  and  the  valuation  and  assessments  of  the  several 
towns  in  such  counly,  just  and  equitable,  comparing  one  with 
the  other;"  and  they  were  to  cause  a  certificate  to  be  indorsed  on 
the  lists,  describing  the  alterations  made  therein,  which  lists 
were  also  to  be  returned  to  the  general  assembly  by  the  fifteenth 
of  October.  A  committee  of  the  general  assembly  were  then  to 
"  examine  the  lists,  and  equalize  the  quantify  of  land,  and  the 
estimation  and  valuation  of  said  properly,  together  with  said 
assessments,  by  adding  to,  or  deducting  from,  the  list  of  any 
counly,  such  number  of  acres,  and  assessments,  and  such  rate 
per  centum,  as  shall  render  the  estimation  and  valuation  in  the 
several  counties  just  and  equitable."  These  alterations  were  to 
be  certified,  and  the  lists  returned  to  the  listers  in  each  town, 
and  they  were  required  to  proceed  and  ''  finish  their  lists,  by 
making  the  additions  or  deductions  so  made  by  the  couniy  and 
etate  average,"  and  to  make  out  and  deliver  to  the  town  clerks 
of  their  respective  towns,  on  or  before  the  tenth  day  of  Decem- 
ber, in  each  year,  a  particular  list  of  the  polls,  etc.,  averaged 
and  corrected,  with  occupant  and  owner's  name  annexed,  etc. : 
2  Yt.  Comp.  L.  78-79.  Upon  the  list  thus  made  up,  the  select- 
men were  required  to  assess  the  polls  and  ratable  estates  their 
just  and  equal  proportion  of  all  taxes:  1  Comp.  L.  416. 

Although  no  direct  decision  is  found  in  the  reports  of  Ver- 
mont, upon  the  question  on  what  list  the  money  voted  to  be 
raised  on  the  fifth  of  March,  1838,  was  by  law  to  be  assessed. 


Jvly,  1843.]  Henry  r.  Sargeant.  151 

fbe  case  Waters  v.  Dairies,  4  Yt.  601,  seems  to  settle  the  prin- 
ciple which  must  govern  the  decision  of  it.  That  case  rdated 
Id  a  school  tax,  which  was  voted  on  the  fifteenth  of  May,  1830, 
and  was  to  be  levied  on  the  list  of  that  year.  It  was  not  as- 
sessed within  thirty  days  after  it  was  voted,  and  was  for  that 
leason  objected  to,  under  a  provision  of  the  statute  requiring 
such  taxes  to  be  assessed  within  thirty  days  after  the  vote  rais- 
ing the  tax.  Before  touching  upon  this  limitation,  relating  to 
the  assessment  of  school  taxes,  Mr.  Justice  (now  Chief  Justice) 
Williams,  referred  to  the  law  generally  for  the  assessment  of 
taxes,  and  said:  ''  By  the  general  law  in  relation  to  lists  and  list- 
ers, the  lists  are  to  be  given  in  in  the  month  of  April.  After  they 
are  given  in,  the  listers  are  to  add  assessments  by  the  twentieth 
of  June,  and  also  the  appraisal  of  the  real  estate  in  those  years 
when  such  appraisal  must  be  made,  and  to  add  two  folds  in  the 
■lonth  of  September,  and  the  whole  list  is  not  to  be  completed 
vntil  the  tenth  of  December.  Taxes  are  required  to  be  appor- 
tioned on  the  list  of  the  polls  and  ratable  estate,  and  it  seems 
Id  me  it  would  be  proper  that  all  the  taxes  voted  as  granted  in 
any  one  year  should  be  laid  on  one  list,  and  that  one  completed 
mr perfected."  And  he  adds:  ''It  is  very  clear  that  a  vote  to 
laise  a  tax  on  a  list  to  be  given  in  at  any  distance  of  time,  would 
not  be  legal,  as  on  a  list  to  be  made  up  one,  two,  or  ten  years 
thereafter.  It  is  true,  the  decision  of  McndvUle  v.  Houghton,  7 
Oonn.  543,  recognizes  that  a  tax  voted  in  November,  1823,  on  a 
list  which  was  not,  and  could  not  be  completed  until  August, 
1824,  was  legal;  but  it  seems  to  be  founded  on  the  usage  or 
practice  which  had  prevailed  in  that  state,  confirmed  by  a  stat- 
ute passed  in  1826.  Possibly  there  might  be  cases  in  which  it 
would  be  better  to  lay  the  tax  on  the  list  which  is  making." 

Although  the  question  as  to  the  right  of  towns  to  vote  a  tax 
on  the  list  perfected,  or  on  the  list  which  is  making  between  the 
first  of  April  and  the  tenth  of  December,  is  not  settied  in  that 
ease,  the  provisions  of  the  statute  we  have  cited,  and  the  re- 
marks above  quoted,  lead  to  the  conclusion  that  the  tax  of 
March  6,  1838,  was  rightfully  to  be  assessed  upon  the  list  of 
1837.  The  list  of  1838  was  not  then  commenced.  It  could  not 
be  completed  until  December  following.  If  the  town  might 
have  voted  a  tax  to  be  assessed  upon  a  list  not  begun,  which 
eertainly  is  doubtful  if  it  be  proper  that  all  taxes  be  laid  upon 
one  completed,  they  did  not  do  so,  but  voted  it  upon  the  list  of 
1837.  Had  they  voted  it  on  the  list  of  1838,  it  seems  it  could 
■ot  have  been  assessed  before  a  lapse  of  more  than  nine  months, 
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which  surely  could  not  have  been  intended.  The  law»  zequiring^ 
school  taxes  to  be  assessed  in  thirty  days,  is  considered  in  the 
same  opinion  as  conclusiye  that  the  tax  can  not  be  Toted  on  a 
list  which  is  not  to  be  completed  until  after  thirty  days  from  the 
Toting  of  the  tax.  If  what  must  be  done  in  relation  to  a  school 
tax,  in  this  particular,  may  be  done  in  relation  to  other  taxes, 
that  is  sufficient  upon  this  point  of  the  case.  We  are  of  opin* 
ion,  therefore,  that  it  was  proper  and  logal,  not  to  say  neceo- 
eaiy,  that  the  tax  Toted  in  Chester  in  March,  1838»  should  be- 
asseesed  on  the  list  of  1837,  as  was  done. 

In  relation  to  this  subject,  there  seems  to  be  an  essential  dif- 
ference between  the  laws  of  Yermont,  atid  those  of  this  state, 
where  taxes  are  Toted  at  the  annual  meeting  in  March,  to  be  as- 
sessed upon  an  invoice  and  list  taken  and  made  up  in  April  fol- 
lowing. But  here  the  invoice  is  to  be  completed,  and  the  taxe» 
assessed,  in  the  month  of  May.  The  plaintiff  having  been  reg* 
ularly  listed  in  Vermont  in  April,  1837,  and  remaining  an  inhab- 
itant of  Chester  in  March,  1838,  when  this  tax  was  voted,  wa» 
liable  to  be  assessed  there.  The  tax  having  been  assessed  on 
the  right  list,  there  seems  to  be  no  further  exception  to  the  pro- 
ceedings of  the  defendants  themselves,  as  selectmen.  But  vari- 
ous exceptions  are  taken  to  the  proceedings  of  the  listers,  in 
making  up  the  list,  before  it  came  to  the  hands  of  the  defend* 
ants  as  selectmen,  as  the  basis  upon  which  they  were  to  assess  a 
tax.  Upon  this  part  of  the  case  the  plaintiff  is  met  with  the 
objection,  that  the  defendants  can  not  be  held  liable  on  account 
of  any  errors  in  the  list,  or  any  erroneous  proceedings  of  the 
listers. 

Here  again  there  is  a  difference  in  the  laws  and  practice  of  the 
two  states,  which  leads  to  embarrassment,  and  shows  that  it 
would  have  been  better  had  the  plaintiff  sought  his  remedy  in 
the  courts  of  Vermont,  where  the  statutes  and  their  construction 
are  familiar.  We  have  here  no  separate  boards  known  as  listers. 
By  the  laws  of  this  state,  towns  may  choose  assessors,  who,  when 
chosen,  constitute,  with  the  selectmen,  a  joint  board  for  the  as- 
sessment of  taxes.  But  such  officers  are  rarely  chosen.  The 
selectmen  take  the  account  of  polls  and  ratable  estates,  and  make 
up  what  is  here  usually  denominated  an  invoice,  but  in  Vermont 
is  termed  a  list,  and  they  then  assess  the  taxes  upon  it,  and  de- 
liver them  to  the  collector,  with  a  warrant  for  their  collection. 
For  errors  in  making  up  this  invoice  there  is  no  question  that 
they  are  answerable,  being  their  own  errors. 

But  they  are  answerable  beyond  that.    If  the  proceedings  of 
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a  town  upon  which  a  tax  is  based  are  not  warranted  by  law,  tho 
selectmen  who  assess  the  tax  and  issue  the  warrant  are  liable. 
The  principle,  as  we  have  already  seen,  seems  to  be  the  same  in 
Vermont:  Drew  t.  Davis ^  10  Yt.  506,  before  cited  [33  Am.  Dec. 
213].  Perhaps  the  decisions  holding  selectmen  responsible, 
where  the  proceedings  of  the  town  had  been  erroneous,  were 
supposed  to  be  necessary,  in  order  to  give  a  party,  of  whom  an 
unlawful  tax  had  been  collected,  a  sufficient  remedy,  where  there 
was  no  provision  by  statute  giving  an  action  against  the  town. 
But  the  collector,  also,  has  been  held  responsible  for  the  validity 
of  the  tax,  although  he  had  no  hand  in  making  it,  and  very  im* 
perfect  means,  at  least,  of  judging  of  the  legality  of  the  proceed* 
iDgs  of  the  town,  or  selectmen:  Waiers  v.  Dainea,  4  Yt.  601, 
before  cited.  Such  was  the  rule  here,  prior  to  the  statute  of 
June  16, 1836. 

The  principle  which  seems  to  have  governed  this  class  of  cases 
very  extensively,  if  not  uniformly,  when  no  statute  provision  ex* 
isted  modifying  the  liability,  has  been,  that  the  officers  who  as- 
sessed and  collected  the  tax  were  liable  for  any  substantial  errors 
in  the  previous  proceedings,  affecting  the  legality  of  the  tax; 
and  this  principle  will  hold  the  defendants  answerable,  not  only 
for  the  regularity  of  the  proceedings  of  the  town,  but  also  for 
those  of  the  listers.  And  the  case,  Thames  Mfg.  Co,  v.  Zo- 
(krop,  7  Conn.  550,  seems  to  be  a  direct  authority  in  this  partic- 
ular. The  assessors  in  that  state  perform  duties  similar  to  those 
of  the  listers  in  Yermont,  and  in  the  case  above  cited  did  not 
leave  an  abstract  of  their  assessments  with  the  town  clerk  by  the 
first  of  December,  as  they  should  have  done,  but  it  was  left  on 
Ibe  twentieth  of  December.  The  defendants  were  selectmen, 
and  procured  a  rate  bill  to  be  made  out  on  the  list  of  assess- 
ments, inqluding  a  tax  against  the  plaintiffs,  obtained  a  warrant 
for  the  collection  of  the  taxes,  and  delivered  it  to  the  collector 
with  directions  to  collect  them.  It  was  held  they  were  liable, 
because  the  omission  of  the  assessors  had  rendered  the  tax  in- 
valid. It  was  argued  that  they  acted  in  pursuance  of  their  duty, 
the  law  having  imposed  on  them  the  burden  of  making  out  rate 
balls,  and  procuring  warrants  for  the  collection.  But  the  chief 
justice  said  the  true  construction  of  the  act  in  question  was,  that 
the  selectmen  were  enjoined  to  make  out  rate  bills  on  legal  assess- 
ments, and  if  an  assessment  was  illegal  and  void,  it  would  be 
absurd  to  consider  the  law  as  requiring  of  the  selectmen  to  cause 
a  rate  bill  to  be  made  upon  it,  and  a  warrant  to  be  issued  for  it» 
cviorcement.    We  have  not  been  referred  to  any  decisions  in. 
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Vermont  which  seem  to  conflict  with  this  view;  and  as  the  prin- 
<;iples  of  the  decisions  there,  so  far  as  they  go,  seem  to  be  in 
accordance  with  it,  we  are  of  opinion  that  if  there  was  any  sub- 
stantial error  in  the  proceedings  of  the  listers,  rendering  the  list 
invalid,  the  defendants  who  made  the  assessment,  and  directed 
the  collection  of  the  taxes,  must  be  held  answerable. 

It  is  objected  to  the  proceedings  of  the  listers,  that  the 
•ccunly  convention  in  1837  ordered  the  number  of  acres  in  the 
list  of  Chester  to  be  increased  from  eleven  thousand  four  hun- 
dred and  fifty  to  thirteen  thousand,  and  that  twenty-four  per 
cent,  should  be  added  to  the  appraisal  of  lands.  There  was  a 
controversy  on  the  trial  whether  this  had  been  done,  and  re- 
specting the  nature  of  the  evidence  which  was  competent  for 
this  purpose.  There  was  evidence  from  the  town  clerk,  in  gen- 
eral terms,  that  the  addition  was  made  by  the  listers.  The  re- 
port of  the  clerk  of  this  court,  to  whom  the  papers  were  sub- 
mitted to  report  upon  that  subject,  rendered  it  probable  that  it 
was  not  so  in  all  cases  in  the  assessment  of  this  tax.  But  it  is 
not  necessary  to  consider  this  matter. 

It  appears  a£Srmatively  that  the  order  of  the  county  con- 
vention, for  the  addition  of  twenty-four  per  cent. ,  has  not  been 
applied  to  the  column  of  highway  taxes,  and  the  plaintiff  objects, 
that  for  this  reason  the  list  was  not  perfected  according  to  law, 
so  that  any  taxes  could  lawfully  be  assessed  upon  it.  Although 
the  tax  now  in  question  is  not  a  highway  tax,  and  seems,  there- 
fore, not  to  have  been  assessed  upon  the  column  where  the 
omission  has  occurred,  the  objection  appears  to  be  fatal.  The 
particular  form  in  which  the  list  is  to  be  made  up  and  the  altera- 
tions made,  does  not  appear  from  the  case;  nor  why  there  should 
be  a  column  in  the  list  for  the  assessment  of  the  highway  taxes, 
and  another  for  the  assessment  of  other  taxes.  But  it  ia  sufficient 
that  this  error,  in  not  adding  the  twenty-four  per  cent,  as  di- 
rected by  the  convention  of  listers  for  the  county,  is  an  error  in 
making  up  and  perfecting  the  list,  and  not  merely  an  error  in 
the  assessment  of  the  highway  taxes,  upon  a  list  duly  made. 
There  is,  as  we  understand,  but  one  list  to  be  made  for  the  as- 
sessment of  all  the  taxes.  To  the  valuation  of  that  list,  the 
convention  of  listers  ordered  an  addition  of  twenty-four  per 
cent.  If  thi^  addition  has  been  made  to  the  part  of  the  list 
upon  which  this  tax  was  assessed,  which  it  seems  probable  it 
has  not  in  all  cases,  it  has  not  been  made  to  the  column  for 
highway  taxes,  in  such  a  manner  as  to  be  applied  to  the  assess- 
ment of  those  taxes,  upon  the  list;  and  for  this  reason  the  list 
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has  never  been  perfected  according  to  the  order  of  the  conyen- 
tion  of  listers,  and  it  has,  therefore,  never  become  a  legal  basia 
for  the  assessment  of  any  tax. 

We  have  been  famished  with  a  copy  of  an  opinion  delivered 
by  Mr.  Justice  Bedfield,  in  a  case  between  this  plaintiff  and  the 
town  of  Chester,  Windsor,  February  term,  1843,  in  which  it  is 
held  that  the  list  then  in  question  **  was  not  complete  until  the 
alterations  required  by  the  county  and  state  committees  were 
made.  Until  that  time,  it  was  merely  in  an  inchoate  state,  so 
imperfect  as  no  more  to  form  the  basis  of  any  legal  tax,  than  if 
it  had  been  returned  at  any  former  stage  in  its  progress/'  This 
seems  decisive  upon  the  point  before  us.  If  we  may  understand, 
from  the  statement  in  the  case  before  us,  that  the  listers  made 
no  addition  of  the  twenty-four  per  cent,  to  the  list  after  its  re- 
turn, but  that  the  selectmen  attempted  to  add  it  in  their  assess- 
ment of  all  other  taxes  except  highway  taxes,  and  did  not  add 
it  in  malring  up  the  column  containing  those  taxes,  the  result 
must  be  the  same.  The  addition  to  the  list,  ordered  by  the 
county  convention,  would  not  in  such  case  be  made.  There 
would  be  no  attempt  to  make  it  by  the  listers,  and  the  attempt 
to  supply  the  defect  by  the  selecbnen,  in  relation  to  a  part  of 
the  taxes,  could  in  no  sense  be  regarded  as  a  perfection  of  the 
list  so  that  it  could  constitute  a  basis  for  the  taxation  in  this 
case. 

But  the  defendants  object  to  the  form  of  the  plaintiff's  action, 
and  contend  that  if  the  assessment  was  void,  and  their  warrant 
illegal,  the  action  should  have  been  trespass.  Whether  the 
action  should  be  trespass  or  case  is  a  matter  relating  to  the 
remedy,  and  is  to  be  determined  by  the  laws  of  this  state.  The 
selectmen  having  no  authority  to  assess  a  tax,  and  issue  a  war- 
rant, for  the  want  of  a  sufficient  list  trespass  would  well  lie.  But 
the  plaintiff  had  an  election  to  treat  the  wrongful  assessment  as 
the  cause  of  the  injury,  and  declare  in  case,  or  to  regard  an 
arrest  by  the  collector  as  the  act  of  the  defendants,  and  declare 
in  trespass:  WaUcer  v.  Cochran,  8  N.  H.  166;  OUson  v.  Fiak,  Id. 
404,  and  authorities  cited. 

There  might  have  been  a  question  respecting  the  measure  of 
damages,  the  plaintiff  being  an  inhabitant  of  Chester,  and  liable 
to  taxation  there  at  the  time  the  tax  was  voted;  but  we  have  no 
occasion  to  discuss  that  matter,  the  parties  having  agreed  upon 
the  amount  for  which  the  judgment  should  be  rendered,  in  case 
the  action  is  sustained.  Whether  the  principle  suggested  in 
Walker  v.  Cochran,  and  applied  in  Cavis  v.  Robertson,  9  N.  H. 
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624,  is  applicable  to  a  case  if^here  there  was  no  sufficient  invoice, 
or  list,  on  which  to  assess  any  tax,  upon  the  ground  that  the 
party  was  liable  to  contribute  his  proportion  of  the  money  to 
be  raised  along  with  others  who  perhaps  have  paid  without  ob- 
jection, is  a  question  which  may  be  left  for  future  adjudication^ 
when  a  case  shall  arise  requiring  the  decision  of  it. 
Judgment  for  the  plaintiff. 


Ijabilitt  ot  Pubuo  OmcEBS  voB  THB  EnroBOBiaziT  and  oollaotioa  of  an 
illegal  tax:  See  Hendenon  ▼•  Srown^  2  Am.  Dec  104;  8ktmm  ▼.  Kea^pion,  7 
Id.  145;  Ford  v.  Clough,  23  Id.  573;  Pierce  ▼.  Ba^amin,  26  Id.  386;  Ihem 
T  Daeif,  33  Id.  213. 


Watkins  v.  Peok. 

(13  Nzw  HAXViHXBa,  860.] 
AdTEBSB  OB  EZCLUSXVB  USB  OF  WaTER  FLOWING  THROUGH  AS  AqUBDCJOT 

for  twenty  yean  is  preenmptiye  evidence  of  a  grant  of  each  nee. 
Appugation  to  THB  OwiHSB  ov  A  Servibnt  TsNRMEiTT  for  a  grant  of  the 
right  to  use  sach  water,  if  made  within  the  statutory  period  of  limita- 
tions, is  evidence  of  an  admission  that  the  applicant  had  no  title  to  sneb 
nse  by  adverse  possession.  Otherwise,  if  such  application  is  made  after 
twenty  years'  adverse  user. 

NonOB  OT  THB    Ck>MTEllTS  OT  A    NkWSFAPBR  GAK  NOT    BB    ChABGBD    tO  a 

person  simply  because  he  is  a  subscriber. 

OsE  Who  is  P&bsbnt  and  Sebs  Anothbr  Sbll  Protbrtt  to  which  the 
former  has  title,  without  objecting  to  such  sale  or  disclosing  such  title, 
may  be  estopped  by  his  silence  from  setting  up  hii  title.  To  work  such 
estoppel  it  must  appear  that  the  sale  was  made  with  full  knowledge  on 
the  part  of  the  owner. 

Pabtt  is  NOT  ISsTOTPKD  FROM  ASSERTING  HIS  TiTLB  by  reasou  of  his  pres- 
ence at  a  sale  without  having  made  any  objection,  tmless  the  subject- 
matter  of  the  sale  is  something  in  which  his  interest  is  direct  and  imme- 
diate. If  his  interest  depends  upon  an  intermediate  interest  which  is 
not  affected  by  the  sale,  he  can  not  be  estopped. 

Bbpaibs  Made  upon  an  Aqueduct,  without  evidence  of  some  agreement 
to  that  effect,  can  not  be  regarded  in  the  nature  of  rent,  or  as  an  ac- 
knowledgment of  a  holding  at  the  pleasure  of  the  owner  of  the  land 
through  which  the  aqueduct  runs. 

Grant  upon  Condition  that  the  Grantee  shall  Perform  Certain 
Acts  will  be  presumed  from  an  adverse  user  of  twenty  years  and  per- 
formance of  the  conditions  during  that  time. 

Presumption  of  a  Grant  from  Adverse  User  does  not  Szist  where 
the  person  against  whom  the  presumption  must  operate  was,  at  the  ex- 
piration of  the  twenty  years,  incapable  of  making  a  grant. 

Guardian  can  not  Grant  an  Incorporeal  Herbditambrt  out  of  the 
land  of  the  ward. 
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Bill  in  equity.    The  opinion  states  the  case. 
W.  Bradley  and  Chamberlain,  for  the  plaintiff. 
8.  Bale  and  Vose,  for  the  defendant. 

By  Court,  Pabkeb,  C.  J.  The  plaintiffs  set  up  aright  to  haTe 
the  water  run  from  a  spring  on  land  formerly  owned  by  Ben- 
jamin Bellows,  through  the  land  of  the  defendant,  to  the  sev- 
eral houses  occupied  by  them,  and  to  keep  in  repair  an  aqueduct 
for  that  purpose.  They  produce  no  title  deeds  granting  to 
them  the  waters  of  the  spring,  or  the  right  of  conyeying  it 
through  the  land  of  others;  but  they  rely  upon  an  uninterrupted 
usage,  of  themselyes  and  those  whose  estates  they  have,  to  take 
it  in  a  certain  manner,  for  the  term  of  more  than  twenty  years, 
as  evidence  of  a  grant,  or  title;  and  they  claim  the  right  to  con- 
tinue to  use  the  water,  in  the  manner  they  have  been  accustomed 
to  do  for  that  period.  The  adverse,  or  exclusive  use  of  water, 
in  a  particular  manner,  for  the  term  of  twenty  years,  furnishes 
presumptive  evidence  of  a  grant:  Btdlen  v.  BuTrnds,  2  N.  H. 
257  [9  Am.  Dec.  65].  And  this  is  as  true  in  relation  to  water 
flowing  through  an  aqueduct,  for  use  at  a  house,  by  the  oc- 
cupants, as  it  is  in  relation  to  the  water  of  a  river,  used  for 
propelling  machinery.  The  main  question  presented  by  the 
case  is,  therefore,  whether  the  plaintiffs  have  shown  such  an  ad- 
verse use,  as  entitles  them  to  the  benefit  of  the  principle. 

The  evidence  is  dear  that  all  the  plaintifb,  or  those  under 
whom  they  claim,  and  whose  estates  they  hold,  have  enjoyed, 
at  their  respective  houses,  the  use  of  the  water  of  this  spring, 
for  more  than  twenty  years  before  this  controversy  commenced; 
and  that  it  has,  during  all  the  time  they  have  so  used  it,  been 
brought  through  the  land  formerly  owned  by  Stevens,  and  now 
held  by  the  defendant.  To  the  houses  of  some  of  the  plaintiffs 
it  had  thus  flowed  for  the  term  of  near  forty  years.  And  during 
all  that  time  those  who  have  thus  received  the  use  of  it  after  it 
passed  the  lot  now  owned  by  the  defendant,  have  exercised  the 
right  of  repairing  the  aqueduct,  not  only  from  that  lot  to  their 
respective  residences,  but  also  in  that  lot,  and  from  thence  to 
the  spring  from  which  it  is  taken.  During  all  that  time  the 
right  of  tiie  plaintiffs,  and  those  under  whom  they  hold  their 
lands,  thus  to  take  and  use  the  water,  has,  so  &r  as  appears, 
not  been  contested  by  any  one;  nor  is  there  any  express  evi- 
dence of  any  permission  asked  within  the  time,  or  of  any  sum 
paid  for  the  use,  or  any  acknowledgment  that  the  use  was  at 
the  pleasure  of  those  through  whose  land  the  aqueduct  passed. 
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These  facts,  if  they  stood  alone,  would  famish  abundant  evi- 
dence of  title  in  the  plaintiffs  to  take  and  use  the  water  as  they, 
and  others  whose  estates  they  hold,  have  been  accustomed  to 
do  for  such  period,  and  to  ask  the  aid  of  the  court:  Mnch  t. 
Besbridger,  2  Vem.  890;  2  Cowen's  Ph.  Ev.  881,  citing  Qilb. 
Eq.  4,  etc. ;  2  Story  on  Eq.  204,  207.  But  there  are  other  dr- 
cumstances  to  be  considered,  upon  which  the  defendant  relies, 
as  showing  that  the  use  was  not  in  fact  adverse  to  the  right  he 
now  sets  up  in  the  owners  of  the  Stevens  lot,  to  control  the  use 
of  the  water  at  their  pleasure. 

It  appears  that  in  1829  the  aqueduct  was  out  of  repair,  and 
measures  were  taken  to  relay  it  in  a  more  durable  manner. 
Abel  Bellows  then  had  charge  of  the  Stevens  estate,  and  he 
declared  that  those  who  did  not  join  in  making  the  repairs 
would  lose  their  chance  to  have  the  water.  But  this  does  not 
show  an  assertion  of  a  right  to  deprive  them  of  it  at  the  pleas- 
ure of  those  of  whose  estate  he  then  had  the  charge.  It  was  for 
the  interest  of  that  estate  to  have  the  re}>airs  made,  aa  the  water 
there  used  was  obtained  by  means  of  the  aqueduct;  and  it  seems 
therefore  rather  a  call  upon  those  who  were  supposed  to  be 
bound  to  make  the  repairs,  and  who  of  course  had  the  right  so 
to  do,  to  perform  a  duty  from  which  the  Stevens  estate,  as  well 
as  themselves,  would  derive  a  benefit.  If  the  testimony,  upon 
the  whole,  shows  such  a  use  as  to  be  evidence  of  a-  grant  of  the 
right  to  take  the  water  on  condition  of  keeping  the  aqueduct  in 
repair,  and  permitting  the  occupants  of  the  Stevens  estate  to 
take  so  much  as  they  needed,  or  have  been  accustomed  to  do, 
then  Mr.  Bellows  well  declared  the  law,  that  those  who  did  not 
comply  with  the  condition  upon  which  they  held  the  right  would 
lose  the  right  itself. 

It  appears  further,  that  during  the  time  Bellows  thus  had 
charge  of  the  estate  for  the  heirs,  the  plaintiff  Watkins  applied 
to  him  to  get  a  conveyance  of  a  right  to  use  the  water.  It  does 
not  appear  that  he  admitted  that  he  had  no  title,  but  the  water 
was  conveyed  to  his  house  somewhere  from  1810  to  1816;  and  if 
this  transaction  took  place  within  the  term  of  twenly  years  after, 
it  would  be  evidence  of  an  admission  that  he  at  that  time  had  no 
title,  and  thus  might  bind  him,  if  he  alone  were  concerned,  on 
the  ground  that  there  was  no  sufficient  evidence  that  he  had  had 
the  use  of  the  water  adversely  for  the  term  of  tweniy  years.  If 
he  had  enjoyed  the  use  adversely  for  a  x>eriod  of  twenty  years  be- 
fore the  application,  the  case  would  be  different,  aa  we  shall  see 
hereafter.    But  none  of  the  other  plaintiffs  appear  to  have  had 
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any  connection  mih  that  application,  and  Watkins  deriTes  liis 
Qse  of  the  water,  not  immediately  from  the  land  of  the  defend- 
ant, but  through  other  persons,  who  have  had  the  use  longer, 
and  whose  rights  may  perhaps  inure  to  his  benefit  upon  this 
occasion. 

The  advertisement  for  the  sale  of  the  estate  of  Ooohxan  can 
not  conclude  the  plaintiffs,  or  be  evidence  that  their  enjoyment 
of  the  water  was  not  adverse.  Two  of  the  plaintidb  are  shown 
to  have  been  subscribers  to  the  paper;  buta  person,  at  the  pres- 
ent day,  can  not  be  charged  with  knowledge  of  all  the  contents 
of  a  newspaper,  merely  because  he  is  shown  to  be  a  subscriber 
to  it.  Nor  is  the  clause  in  the  advertisement  of  a  character  to 
show  them  that  their  rights  were  in  question,  even  if  they  had 
read  it.  One  half  of  the  vrater  of  the  spring  came  to  that  place, 
and  the  occupants  had  the  use  of  the  water  there;  and  it  would 
not  have  been  a  very  violent  presumption  on  the  part  of  one 
who  examined  the  advertisement,  that  the  right  of  the  heirs  of 
Cochran,  in  one  half  of  the  spring,  was  to  be  sold,  whatever  that 
right  might  be,  as  was  afterwards  done. 

But  if  those  who  saw  the  advertisement  might  have  under- 
stood that  a  sale  was  to  be  made  of  their  rights  to  the  water, 
they  were  not  bound,  upon  any  such  notice,  to  attend  the  sale 
in  order  to  protest  against  it.  A  party  who  is  present  and  sees 
another  sell  and  convey  property  to  which  he  may  assert  a  title, 
without  disclosing  his  title,  or  objecting  to  the  conveyance, 
may  be  estopped  by  his  silence  from  setting  up  his  title;  be- 
cause under  such  circumstances  his  conduct  would  operate  as  a 
fraud  upon  the  purchaser,  if  he  might  afterwards  take  from  him 
what  he  had  thus  permitted  him  to  purchase,  without  objection, 
from  one  who  claimed  to  be  the  owner.  And  there  does  not 
seem  to  be  any  sound  difference,  in  this  respect,  between  a  sale 
of  real  or  personal  property:  Runlet  v.  Oiis^  2  N.  H.  167;  Morse 
V.  ChUd,  6  Id.  521;  Thompson  v.  Sanborn,  11  Id.  201  [36  Am. 
Dec.  490].  But  it  must  clearly  appear  that  the  sale  was  made 
with  full  knowledge  on  the  part  of  the  owner,  in  order  thus  to 
bind  him.  A  supposition  that  a  conveyance  is  to  embrace  prop- 
erty belonging  to  him,  when  it  does  not  in  fact,  will  not  estop 
him:  Marshall  v.  Pierce,  12  Id.  128.  A  party  who  has  knowl- 
edge that  another  proposes  to  sell  his  land,  or  goods,  without 
right,  if  that  be  all,  may  lawfully  suppose  that  he  will  relinquish 
his  purpose,  or  will  not  be  able  to  find  a  purchaser.  The  maxim, 
caveat  emptor,  applies  in  full  force,  if  the  knowledge  does  not 
extend  beyond  that.     It  is  no  fraud  in  the  owner  not  to  leave 
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Ids  business,  and  go  to  another  plaoe,  for  the  purpose  of  giving 
«  caution. 

Nor  can  the  conversation  at  the  auction  affect  the  rights  of  the 
plaintiffs,  although  it  appears  that  some  of  them  were  present. 
A.  Bellovrs  stated  the  facta,  and  said  he  did  not  know  whether 
the  plaintiffs  could  hold  the  water.  Lyman,  the  agent  for  mak- 
ing sale,  said  they  could  not,  as  the  repairs  were  in  the  nature 
of  rent.  But  being  asked  whether  he  would  give  a  deed  with 
warranty,  he  said  he  should  sell  only  the  right  of  the  heirs;  and 
that  was  all  that  he  sold  and  attempted  to  convey.  His  previous 
declaration,  that  the  plaintiffs  could  not  hold,  could  not  oper- 
ate to  enlarge  the  right  of  the  heirs;  and  those  of  the  plaintiflh 
who  were  present  at  the  time  can  not  be  estopped  from  claim- 
ing what  he  did  not  sell  upon  that  occasion.  If  there  had  been 
«  distinct  sale  of  all  the  spring,  and  the  right  to  control  the 
water  at  pleasure,  Mrs.  Bellows,  who  was  not  present,  would 
not  thereby  be  estopped  from  asserting  a  right  to  have  the  water 
flow  to  her  house,  in  the  manner  it  had  been  accustomed  to  do 
for  near  forty  years;  and  so  long  as  it  thus  flows  there,  she  migr 
permit  those  who  have  continued  the  aqueduct  from  that  place, 
to  continue  the  use  of  the  water,  even  if,  by  reason  of  their  hav- 
ing been  present  at  the  sale,  they  could  not  assert  an  independ- 
ent right  against  the  defendant.  In  order  to  estop  a  jMurty  from 
asserting  a  title,  by  reason  of  his  presence  at  a  sale  without  hav- 
ing made  any  objection,  the  subject-matter  of  the  sale  must  be 
something  in  which  his  interest  is  direct  and  immediate.  If 
there  be  an  intermediate  interest,  upon  which  his  depends,  and 
that  interest  is  not  affected,  he  can  not  be  estopped. 

The  repairs  made  upon  the  aqueduct,  without  evidence  of 
some  agreement  to  that  effect,  can  not  be  regarded  in  the  nature 
of  rent,  or  as  an  acknowledgment  of  a  holding  at  the  pleasure 
of  the  owner  of  the  land  through  which  it  is  laid.  The  fact  of 
repairing,  standing  alone,  is  rather  the  assertion  of  a  right  to 
enter  upon  the  land  where  the  aqueduct  is  laid,  for  the  purpose 
of  doing  an  act  beneficial  to  the  party  entering,  than  the  per- 
formance of  a  duty  to  the  owner  of  the  land,  or  an  acknowledg- 
ment of  a  tenancy,  or  use,  at  will  under  him.  It  must  clearly 
be  regarded  as  the  assertion  of  a  right  adverse  to  the  owner  of 
the  soil,  were  it  not  that,  in  this  case,  the  owners  of  the  Stevens 
place  had  a  beneficial  interest  in  the  repair,  along  with  the 
others,  by  reason  of  the  use  which  they  had  of  the  water.  But 
this,  again,  can  not  show  that  those  who  made  the  repairs  were 
holding  the  use  of  the  vrater  at  the  pleasure  of  him  in  whose 
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land  the  repairs  were  made,  and  who  also  had  the  use  of  ii.  It 
may  serve  to  show  that  they  held  the  use,  and  the  right  to  enter 
and  repair,  iq>on  the  condition  of  famishing  the  owner  of  the 
land  with  a  certain  quantity  of  the  water,  or  snch  quantity  of 
water  aa  he  was  accnstomed  to  take;  and  the  performance  of  the 
oondition  may  be  essential  to  the  continuance  of  the  right. 

A  grant,  npon  condition  that  the  grantee  shall  perform  cer- 
tain acts,  may  be  presumed  from  a  usage  of  more  than  twenty 
years  to  ezenuse  the  right  adyersely,  and  perform  the  duiy  con- 
nected with  it,  aa  well  as  an  absolute  grant  may  be  presumed 
from  the  exercise  of  a  right  during  that  period,  without  any 
performance  of  a  duiy  to  the  owner:  MUeheU  t.  Walker^  2  Aik. 
266,  270  [16  Am.  Dec.  710].  Prescriptions  may  be  upon  con- 
dition: Qre\f%  Ga»e^  3  Oo.  79;  Lovdace  t.  BeyjuMs,  Oro.  Blis. 
646,  663;  Brook  y.  WiOet,  2  H.  Bl.  224,  284.  And  there  seems 
to  be  no  valid  reason  why  usage  might  not  show  a  grant  of  a 
perpetual  right,  upon  the  condition  of  the  payment  of  an  an« 
nual  sum,  or  rent.  Such  grants  are  legal,  notwithstanding  re- 
cent circumstances  are  showing  them  to  be  inexpedient  where 
they  embrace  large  tracts  of  land. 

The  subsequent  negotiation  between  the  plaintifft  and  the  de- 
fendant, for  a  purchase,  by  the  plaintifb,  is  the  strongest  evi- 
dence to  show  that  the  use  of  the  water  on  their  part  had  not 
been  adverse.  If  this  had  been  within  twenty  years  of  the  time 
when  the  water  was  first  taken  from  the  Stevens  place,  it  must* 
if  unexplained,  be  regarded  as  evidence  that  the  use  by  the 
plaintiflffl  was  permissive,  and  not  under  a  claim  of  right,  be- 
cause, imexplained,  it  would  be  inconsistent  with  such  a  daim. 
But  this  was  more  than  twenty  years  after  the  water  had  been 
earried  to  the  houses  of  all  the  plaintiflb,  unless  that  of  Bufium 
forms  an  exception.  The  evidence  of  a  right,  as  to  the  rest, 
founded  upon  the  presumption  arising  from  the  use,  had  be- 
come perfect  prior  to  this  negotiation  for  a  purchase,  and  under 
such  circumstances  the  mere  negotiation  for  a  purchase  can  not 
take  away  the  right  which  is  shown  to  have  existed  before  that 
time.  There  was  no  admission,  in  terms,  on  the  part  of  the 
plaintiffs,  that  they  had  not  a  good  titie.  The  defendant  had 
threatened  to  deprive  them  of  the  water  unless  they  paid  for  it. 
They  had  no  paper  title  to  show,  and  they  might  well  attempt  to 
procure  better  evidence  of  their  right,  without  destroying  such 
evidence  of  titie  as  already  existed.  It  may  be  regarded  as  an 
attempt  to  purchase  peace,  notwithstanding  ''there  had  been 
no  war."    The  defendant,  it  appears,  had  issued  a  manifesto. 
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But  it  is  farther  objected,  that  the  heirs  of  Oochian  were 
minors  at  the  time  of  his  death,  and  that  one  of  them  had  not 
arrived  at  full  age  when  the  sale  was  made  to  the  defendant; 
and  the  defendant  contends  that  no  title  could  accrue  or  be 
shown  from  evidence  of  a  use  during  this  period,  on  account  of 
this  disabiliiy.  ThcplaintifTs  answer  to  this,  that  there  waa 
the  care  of  guardians  to  protect  the  rights  of  the  minors,  and 
that  a  prescription  is  not  affected  by  the  circumstance  that  a 
party  against  whom  it  operates  is  an  infant.  But  the  plaintiflfs* 
claim  does  not  rest  upon  a  prescription.  There  is  no  pretense 
that  the  use  has  extended  beyond  the  time  of  memory;  and  we 
are  of  opinion,  that  had  there  been  no  sale  to  the  defendant. 
Elizabeth  Oochran,  whose  minoriiy  continued  up  to  the  sale* 
might,  on  arriving  at  full  age,  have  successfully  contested  the 
right  of  any  of  the  plaintiffs,  if  they  could  not  have  shown  a 
use  of  the  water  by  some  of  them,  or  those  under  whom  they 
daim,  for  a  period  of  tweniy  years  before  her  right  accrued. 
The  plaintiflb  must  rely  upon  the  presumption  of  a  grant,  aris- 
ing from  an  undisturbed  enjoyment  of  the  use  of  it,  flowing 
through  the  land  owned  by  the  defendant,  for  so  long  a  period; 
which  may  be  in  the  nature  of  a  prescription,  except  so  &r  as 
time  is  concerned.  But  notwithstanding  the  remark  of  l£r. 
Justice  Story,  in  Ik/ler  v.  WUkxnsoriy  4  Mason,  402,  we  are  of 
opinion  that  no  grant  can  be  presumed  from  an  adverse  use  of 
an  easement  in  the  land  of  another,  for  the  term  of  tweniy 
years,  where  the  owner  of  the  land  was,  at  the  eviration  of  the 
twenty  years,  and  long  before,  incapable  of  making  a  grant, 
whether  the  disability  arose  from  infancy,  or  insanity:  See 
Guernsey  v.  Bodbridgea,  Gilb.  Eq.  8;  cited  2  Oowen's  Ph.  Ev. 
883. 

Perhaps  a  disability  intervening  during  the  lapse  of  the  term, 
but  not  extending  to  the  termination  of  the  period  of  tweniy 
years,  might  not  be  sufficient  to  rebut  the  presumption;  but  it 
would  be  absurd  to  presume  a  grant,  where  it  was  clear  that  no 
such  grant  could  have  existed.  And  in  this  case  a  grant  by  a 
guardian,  of  an  easement  in  the  land  of  his  ward,  extending 
beyond  the  limit  of  the  guardianship,  is  not  to  be  presumed; 
because  a  guardian  is  not  authorized  to  grant  such  incorporeal 
hereditaments  out  of  the  land  of  the  ward.  Nor  can  any  grant 
from  Cochran  himself  to  Gage,  Watkins,  or  Buffiim,  be  pre- 
sumed; because  there  was  no  use  by  either  .of  them  for  the  term 
of  twenty  years  before  his  death,  and  the  neglect  of  his  minor 
child  to  assert  a  right  can  not  raise  a  presumption  of  a  grant  by 
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him.  If y  therefore,  the  other  heirs  were  barred  from  contesting 
the  right  of  the  plaintidb,  because  the  circxmistances  warranted 
the  presumption  of  a  grant  from  them,  a  successful  resistance 
on  the  part  of  their  co-heir,  Elizabeth,  might  have  precluded 
the  plaintiflB  from  the  use  of  the  water,  on  account  of  the  indi- 
Tisible  nature  of  the  right  to  keep  the  aqueduct  there,  and  to 
draw  the  water  through  the  land  in  which  she  had  an  interest; 
at  least,  this  might  be  so  imtil  some  partition  of  the  estate,  by 
which  the  portion  of  the  land  through  which  the  aqueduct 
passes  should  be  assigned  to  the  others.  The  guardian  of  Eliz- 
abeth joined  in  the  sale,  but  it  was  to  sell  her  imdivided  inter- 
est, and  we  are  of  opinion  that  this  does  not  merge  the  right 
which  she  had  to  controvert  the  title  of  the  plaintiffs,  and  that 
the  defendant,  in  Tirtue  of  the  purchase  of  her  individual  share^ 
may  exercise  any  rights  to  which  she  was  entitled. 

Against  her,  then,  some  of  the  plaintiffs  could  not  maintain  a 
right,  if  the  matter  stood  upon  their  use  of  the  water  alone,  be- 
cause there  is  no  pretense  that  they  had  had  a  use  of  it  for  twenty 
years  prior  to  the  time  when  her  right  accrued  and  her  disa- 
bility existed.  But  these  plaintiffs,  with  the  exception  of  Buf- 
fum,  take  the  water  not  directly  from  the  Steyens  lot,  but  from 
the  land  of  Mrs.  Bellows;  and  if,  as  before  suggested,  she  cam 
maintain  a  right  to  have  a  certain  quantity  of  water  run  to  her 
land,  through  the  aqueduct,  she  may  use  it,  or  permit  others  to 
use  a  portion  of  it,  or  let  it  run  to  waste.  The  defendant,  in 
virtue  of  the  title  of  Elizabeth  Cochran,  has  no  right  to  object 
that  they  are  not  entitled  to  the  use,  so  long  as  she  permits  it. 
And  this  brings  us  to  the  question  whether  the  case  shows  a  use 
of  the  water  by  her,  and  those  under  whom  she  claims,  for  the 
period  of  twenty  years  prior  to  the  death  of  Cochran. 

There  is  a  great  want  of  precision  in  fixing  dates,  throughout 
the  whole  testimony.  Some  of  this  may  have  been  unavoidable, 
from  lapse  of  time  and  the  nature  of  the  case.  In  some  in- 
stances, the  time  might,  imdoubtedly,  have  been  fixed  with 
greater  accuracy.  When  we  come  to  inquire  respecting  the 
time  that  Townsley  first  brought  the  water  from  the  Stevens 
place,  which  was  tiie  commencement  of  the  use  on  which  the 
plaintiffs  rely,  the  evidence  is,  that  he  moved  into  the  house 
now  occupied  by  Mrs.  Bellows  about  the  year  1796  or  1797;  and 
that  the  water  was  taken  from  the  *'  Stevens  house,"  to  the 
"  Sarah  Bellows  house,"  within  one  or  two  years  after  he  moved 
into  it,  as  the  witness  believes.  The  logs  were  laid  down  by 
Townsley,  and  by  Joseph  Wells,  who  then  occupied  the  "  Mead 
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houae,"  to  yrkadi  the  water  was  earned  at  the  same  time.  This 
testmumy  stands  imoontmdioted;  and,  upon  any  reasonable 
construction  of  it,  the  water  must  have  been  taken  to  those 
honses  prior  to  the  year  1800:  CvMs  y.  King^  6  Qreenl.  482.  It 
was  carried  from  the  hoose  occupied  by  Mrs.  Bellows  before 
Townsley  left  it  (which  was  in  1812),  to  Gage's,  and  continued 
oa  to  Watkins,  somewhere  about  that  time.  This  was  the  situ- 
ation of  it  at  or  about  the  time  Oochran  purchased  the  Sterens 
lot,  and  thus  it  continued,  without  objection  on  the  part  of  any 
one,  tqp  to  the  time  of  his  death,  which,  according  to  the  testi- 
mony, took  place  in  1820  or  1821.  From  the  time  the  aqueduct 
was  thus  continued  on  beyond  the  Stevens  place,  those  who  took 
it,  and  had  the  use  of  the  water,  repaired  the  aqueduct,  not 
odLy  from  tfasir  places  of  residence  to  that  place,  but  beyond,  to 
the  spring.  It  seems  clear,  then,  that  for  more  than  twenty 
jears  prior  to  the  decease  of  Oochran,  the  water  had  been  ac- 
customed to  run  to  the  premises  now  owned  by  Mrs.  Bellows 
and  Mead,  and  that  the  owners  and  occupants  of  those  estates 
had  the  uninterrupted  use  of  it,  and  had  also  exercised  the  right 
of  making  repairs  on  the  aqueduct.  The  presumption  of  a 
grant,  to  the  extent  of  the  use  thus  shown,  arises  before  the 
decease  of  Oochran;  and  the  right  of  Mrs.  Bellows  and  Mead 
to  have  the  water  flow  as  it  had  been  accustomed  to  do,  to  their 
lands,  is  not  impaired  by  the  decease  of  Oobhzan,  and  the  mi- 
noriiy  of  any  of  his  children. 

It  appears  from  the  testimony,  that  the  manner  in  which  the 
water  has  been  taken  from  the  house  owned  by  Mrs.  Bellows, 
to  those  of  Qage  and  Watkins,  has  not  increased  the  quantity 
drawn.  When  it  was  brought  to  that  place,  by  Townsley,  it 
was  received  into  a  cistern  at  the  bottom.  A  similar  cistern 
stood  by  the  side  of  that,  into  which  the  surplus  water  was  con- 
veyed, by  a  tube,  connecting  them  near  the  top.  The  logs  laid 
to  Qage's  were  connected  witii  the  cistern  which  thus  received  the 
surplus  water,  and  took  merely  the  quantity  of  water  which  be- 
fore that  time  had  been  conveyed  from  that  dstem,  ''by  a  board 
trough  lying  above  the  ground."  The  rights  of  the  plaintifEs, 
Gkige  and  Watkins,  therefore,  as  th^  took  only  the  surplus 
water  at  the  house  of  Mrs.  Bellows,  may  not  be  dependent  upon 
the  length  of  time  which  they  have  used  the  water,  but  upon  the 
agreement  which  they  have  made  with  those  who  have  owned  the 
estate  which  she  possesses.  It  is  sufficient  for  the  purpose  of 
ihis  case  that  she  admits  their  right,  and  that  they  appear, 
therefore,  to  be  lawfully  possessed  of  what  they  claim.    And  it 
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18  for  this  reason  that  the  deifendant  can  not  object  that  they 
hare  not  been  possessed  for  a  term  of  twenty  years,  during  which 
no  disability  existed.  As  he  has  no  right  to  prevent  the  water 
from  flowing  to  her  land,  he  has  no  right  to  prcTcnt  them  from 
using  it.  A  change  in  the  mode  and  objects  of  the  use,  with- 
out incxeasing  the  quantity,  is  no  violation  of  the  right:  2  N.  H. 
2B6.  Whether  they  can  lawfully  enter  upon  the  defendant's 
land  to  repair,  except  as  her  servants,  and  in  her  right,  is  a  ques- 
tion which  we  are  not  required  to  settle  upon  the  present  occa- 
sion. Having  a  right,  they  may  join  in  this  suit:  Beid  v.  Oifford^ 
1  Hopk.  Oh.  416.  It  has  been  objected  that  a  {xrescription  must 
be  certain,  being  but  the  presumption  of  a  grant;  and  that  there 
khere  too  great  an  uncertainty  aa  to  the  quantity  of  water  to  be 
taken,  and  to  be  left  at  the  Stevens  house.  But  there  may  be  as 
gxeat  certainty  attained  here,  as  there  is  in  divers  cases  stated  in 
Com.  Dig.,  Prescription,  E,  8,  which  were  held  to  be  good  pre- 
scriptions. 

Upon  the  pxindples  which  have  thus  been  stated,  the  right 
set  up  by  the  plaintiff  Buffum  is  not  maintained,  as  the  branch 
of  the  aqueduct  to  his  house  is  not  dependent  upon  that  which 
runs  to  the  house  of  Mrs.  Bellows,  but  is  taken  directly  from 
tiie  land  of  the  defendant,  and  his  use  of  the  water  commenced 
but  a  few  years  before  the  decease  of  Cochran.  As  to  his  heirs 
and  representatives,  therefore,  who  have  come  in  as  parties,  the 
bill  must  be  dismissed. 

As  to  the  other  parties,  let  the  case  be  committed  to  a  master, 
to  rejKnrt  what  quantity  of  water  usually  flowed  to  the  houses  of 
Mrs.  Bellows  and  Mead  for  the  term  of  twenty  years  prior  to  the 
decease  of  Cochran,  and  what  was  used  at  the  premises  of  the 
defendant. 

PBBUMFnoN  or  G&ANT  OT  WAWBifiWT;  See  8im»  v.  Daxis^  34  Am.  Deo. 
681;  Johnaon  ▼.  Jordcm^  37  Id.  86;  Worral  ▼.  Rkoads,  30  Id.  274,  and  caaei 
died  in  note  thereto. 

Sctsobibeb  to  a  NawaPAFZB  is  kot  thxkbfobb  KisaiaBABiLY  Ghaxokd 
with  notice  of  its  contentB:  BdtahowBer  ▼.  Blaehiock^  27  Am.  Deo.  330. 

CtowcEALMEWT  ov  TiTLB,  WflBH  OPEKATm  AS  AN  EsTOFFXL:  See  BngU  T. 
BuriM,  2  Am.  Deo.  603;  Davis  v.  Simpmm,  0  Id.  600;  Kid  ▼.  MUeheO,  Id. 
702;  8U>m  ▼.  Barber,  10  Id.  316;  WiUe  y.  Higgins,  13  Id.  236,  and  note; 
Buchanan  ▼.  Moore,  16  Id.  601,  and  note;  Thompson  t.  Sanborn,  36  Id.  490, 
and  luior  cases  in  this  aeries  collected  in  note. 

Thk  fbhtoipal  gasb  is  cttbd  in  SUBman  v.  White  Book  Mfg,  Co,,  ) 
Woods  &  M.  660,  to  show  what  use  of  water  wiU  not  be  sufficient  to  warrant 
the  pcesomption  of  a  grant  of  an  easement;  and  in  Edaon  T.  MwueU,  10  AUen, 
668,  to  the  effect  that  a  trustee  can  not  grant  an  easement  out  of  the  estate 
•f  his  ward. 
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Tbnnbt  v.  Evans. 

(18  Nsw  HAMPtBXBi,  46a.] 

AvmuYiTS  or  Jubobs  hat  be  RscBiyED  m  EnDXircn  in  excalpatiini  of 
themselveB  and  in  sapport  of  their  verdiot,  when  snch  rerdict  is  impeached 
on  the  ground  of  the  improper  conduct  of  the  jury. 

Tbbdiot  will  bb  Sbt  Asms  upon  its  Appeabino  that  a  jnror  had  re- 
peatedly said  before  the  trial,  that  the  plaintiff  would  succeed,  taken  in 
connection  with  the  fact  tbat  the  plaintiff  had  refused  to  go  home  one 
night,  for  the  express  purpose  of  staying  and  seeing  some  of  the  jurors. 

Tboyeb.  After  a  verdict  for  the  plaintiff,  the  defendant 
moved  to  set  it  aside,  on  the  ground  of  misoonduct  of  the  jixrj. 
To  rebut  the  testimony  of  misconduct,  affidavits  of  the  jurors 
were  offered  and  admitted.  The  further  facts  appear  in  the 
opinion. 

Perley,  for  the  plaintiff. 

Pierce  and  Fowler,  for  the  defendant. 

By  Court,  Oilghbist,  J.  The  affidavits  of  the  foreman  and  of 
one  of  the  jurors,  have  been  laid  before  us  for  the  purpose  of 
removing  any  impression  unfavorable  to  the  verdict  caused  by 
the  evidence  offered  to  impeach  it.  The  decisions  on  the  admis- 
sibility of  the  evidence  of  jurors,  in  relation  to  their  verdict, 
are  contradictory.  In  the  case  of  Saville  v.  Lord  Famham,  2 
Man.  &  B.  216,  Lord  Tenterden  asked  Brougham,  in  a  maimer 
that  implied  a  doubt,  whether  he  could  read  the  affidavit  of  a 
juryman  ?  The  learned  cotmsel  replied  that  **  he  could  not,  as 
to  the  conduct  of  the  jury."  He  was  then  endeavoring  to  show 
that  the  jury  did  not  concur  in  a  verdict  which  had  been  en- 
tered for  the  defendant.  In  the  case  of  Bex  v.  WooUer,  2  Stark. 
Ill,  Lord  Ellenborough  said  that  the  affidavit  of  a  juror  could 
not  be  received  in  any  case.  And  it  has  been  held  that  their 
affidavits  conld  not  be  received  to  show  that  they  misappre- 
hended the  instructions  of  the  court,  nor,  where  Uiere  is  evi- 
dence of  improper  conduct  by  the  jiuy  or  the  prosecutor  relat- 
ing to  the  trial,  to  prove  in  general  terms  that  their  verdict  vms 
foimded  upon  nothing  but  the  law  and  the  evidence:  TSfler  v. 
Stevens,  4  N.  H.  116  [17  Am.  Dec.  404];  Staie  v.  HasoaU,  6  Id. 
852;  nor  to  impeach  the  verdict  or  prove  a  mistake,  or  any  im- 
proper conduct  by  themselves:  Owen  v.  Warburton,  1  Bos.  & 
Pul.,  2d  ed.,826;  Vaise  v.  Delavcd,  1  T.  R.  11;  Jackson  v.  TFO- 
liamfon^  2  Id.  281;  Dana  v.  Ikicker,  4  Johns.  487;  Jackson  v. 
Dickenstm,  16  Id.  809  [8  Am.  Dec.  236];  Ex  parte  GaykendoU,  6 
Cow.  68;  Sargent  v. ,  5  Id.  106;  People  v.  Golwmbia  C.  P., 
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1  Wend.  297;  Bridge  v.  EgglesUm,  U  Mass.  245  [7  Am.  Dec. 
309];  Htmntim  v.  Belchertoum,  19  Pick.  311;  Murdoch  v.  Sumner ^ 
22  Id.  166;  Bishop  v.  TFtQiamson,  8  Greenl.  162.  And  there  are 
many  other  decisions  to  the  same  effect. 

But  where  eridence  has  been  introduced  aliunde  to  impeach 
the  Terdict  by  showing  improper  conduct  of  the  jury,  or  at- 
tempts upon  them  by  a  pariy,  the  affidavits  of  jurors  have  been 
received  in  exculpation  of  themselves,  and  in  support  of  the 
verdict.  And  for  this  there  are  substantial  reasons.  The  mo- 
tives and  characters  of  jurors,  who  are  bound  by  their  oaths 
and  oonsdences  to  a  strict  impartiality,  and  who  perform  so  im- 
portant a  part  in  our  jurisprudence,  should  not  be  assailed 
without  giving  them  an  opportunity  for  defense.  "  To  exclude 
the  testimony  of  jurors/'  as  was  said  by  Parker,  0.  J.,  in  The 
8UUe  V.  BdsoaU,  6N.  H.  861,  ''  in  aU  questions  affecting  their  ver- 
dict, would  neither  be  just  to  the  parties  nor  to  the  jury."  More- 
over, the  trial  by  juiy  would  soon  faU  into  disrepute,  if  a  ver- 
dict could  be  set  aside  upon  evidence  furnished  solely  by  an 
unsuccessful  pariy,  who,  if  not  corrupt  and  forsworn  himself, 
has  at  least  a  strong  interest  to  procure  testimony  unfavorable 
to  the  verdict,  and  whose  friends  and  agents,  of  whom  there  is 
usually  no  lack,  and  from  among  whom  his  witnesses  are  usually 
drawn,  may  be  presumed  to  share  his  feelings.  And  it  has  been 
held  by  this  court  that  the  affidavits  of  jurors  were  admissible 
to  prove  that  papers  calculated  to  have  an  influence  upon  the 
ease,  and  which,  it  was  alleged,  were  shown  them,  were  not  in 
fact  shown  them:  Staie  v.  HascaU,  Id.  352. 

On  a  petition  for  a  new  trial,  where  it  was  averred  thata  juror 
was  hostQe  to  the  petitioner,  his  affidavit  was  admitted  to  ex- 
plain his  feelings  towards  the  petitioner:  EdskeU  v.  Beckett,  8 
Greenl.  98.  On  a  motion  for  a  new  trial,  upon  the  ground  that 
one  of  the  jurors  had  prejudged  the  case,  he  may  be  heard  to 
explain  the  language  and  conduct  imputed  to  him:  Ihylor  v. 
Chreeley,  8  Id.  204.  Such  evidence  is  admissible  in  exculpation 
of  the  jurors,  and  to  support  the  verdict:  Dana  v.  Ikicker,  4 
Johns.  487.  We  have,  therefore,  read  and  considered  the  affi- 
davit of  the  foreman,  in  connection  with  the  other  evidence;  and 
also  the  affidavit  of  one  of  the  jurors,  in  relation  to  the  fore- 
man's conduct  in  the  juiy-room,  as  it  corroborates  the  state- 
ment of  the  foreman,  is  in  exculpation  of  him,  and  tends  to 
support  the  verdict.  There  seems  to  be  no  reason  why  he 
should  not  be  permitted  to  rebut  the  charge  of  partiality  by  his 
own  evidence,  tending  to  show  that  his  acts  were  inconsistent 
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^ith  the  ezistenoe  of  sach  a  feeling;  and  if  he  may  do  this,  he 
nsj  surely  offer  evidence  in  corroboration  of  his  statements, 
horn  one  who  knows  whether  those  statements  are  tme. 

Bnt  after  giving  its  due  weight  to  all  the  evidence,  we  are  of 
opinion  that  the  verdict  should  be  set  aside.  The  assertion  of 
the  foreman,  repeatedly  and  positively  made  before  the  trial, 
that  the  plaintiff  would  succeed,  connected  with  the  plaintiff's 
expressed  intention  '*  to  stay  and  see  some  of  the  jurors,"  in- 
dicate that  these  two  persons  had  stronger  sympaihies  on  the 
subject  of  the  trial,  than  should  have  existed.  The  evidence, 
notwithstanding  the  explanation  given  of  it,  shows  a  stronger 
feeling  for  the  plaintiff  than  is  consistent  with  the  idea  that  all 
these  declarations  were  merely  in  jest.  And,  after  malring  all 
proper  deductions  from  the  evidence,  and  looking  as  leniently  as 
possible  upon  the  motives  of  the  foreman,  enough  remains  to 
render  it  doubtful  whether  he  were  a  perfectly  impartial  juror — 
a  point  upon  which  no  doubt  should  ever  exist.  No  one  would 
vrillingly  trust  his  life,  or  even  his  property,  to  a  jury  composed 
of  twelve  persons,  each  of  whom  had  made  similar  dedazations 
to  those  proved  in  this  case.  The  foreman  knew  that  he  had 
said  all  these  things;  and  it  is  somewhat  suspicious  that  he  did 
not  ask  to  be  excused  from  trying  the  case.  The  tendency  of 
Ignorant  or  unprincipled  parties,  "  to  see  some  of  the  jurors,"  as 
in  this  case;  to  tamper  with  them;  to  insinuate  their  own  views  of 
their  controversies  into  the  minds  of  weak  or  unsuspicious  jurors, 
in  the  form  of  supposed  cases;  and  the  innumerable  arts  of  which 
low  cunning  will  avail  itself  to  accomplish  its  dishonorable  puiv 
poses,  although  it  may  thereby  destroy  all  confidence  in  the  admin- 
istration of  justice,  can  not  be  too  severely  reprobated.  The  law 
anxiously  strives  to  secure  impartial  jurors,  by  causing  them  to 
be  selected  by  lot,  and  this  renders  all  previous  corruption  nearly 
imxx>s8ible.  But  it  is  a  part  of  the  price  we  pay  for  this  benefit, 
that  weak-minded  and  incompetent  men  will  sometimes  be  se- 
lected; and  no  one  can  calculate  in  how  short  a  time  a  weak  man, 
or  one  careless  of  his  grave  duties,  may  be  prejudiced  or  seduced 
into  a  wrong  course.  A  greater  evil  could  hardly  befaU  society, 
than,  with  institutions  like  our  own,  the  loss  of  the  public  oonft> 
dence  in  the  entire  impartiality  of  juries;  and  the  fearful  conse- 
quences of  such  a  result  must  ever  be  present  to  the  minds  of  all 
who  are  called  upon  to  determine  questions  like  the  present. 

Verdict  set  aside. 

ExFBBssioH  ov  Opnaoir  bt  Juboe  xv  Favob  ov  tbb  SvooBasTUL  Pabtt, 
vbsa  gronnd  lor  sow  trial  or  aattiing  aaida  tke  vardiefe:  8m  Nomaqm  v.  Fm^ 
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pfe,  12  Am.  Deo.  167;  J^Vendk  t.  SmUhj  24  Id.  616;  BUtm  v.  Southwkk,  35  Id. 
863,  and  note,  266. 

Arwn^AYm  of  Juxobs  to  Impbaoh  ob  Subtazn  their  Vxbdxot:  See  Ap- 
thorp  y.  Backus,  1  Am.  Dea  26;  iJorrif  t.  Huntington^  4  Id.  728;  .^bre«ter  ▼. 
Ouard^  12  Id.  141,  and  note;  Orauiford  ▼.  ^S^tafe,  24  Id.  467,  and  note;  EOedffe 
T.  Todd,  34  Id.  616,  and  note;  SmUh  t.  Eames,  36  Id.  634. 

In  Woodward  ▼.  Xeopitt,  107  Mass.  470,  in  oommentmg  upon  the  role  laid 
down  in  the  prinoipal  caae,  that  the  affidavits  of  jnron  may  be  reoeived  in 
MGoolpation  of  themaelvee,  in  regard  to  matters  which  took  place  in  the  jnry- 
loom,  the  court  said  that  "no  satisfactory  reason  had  been  assigned  for  the 
mk." 


RuBSELL  V.  Abbott. 


[IS  Hiw  Hamvbbibb,  i75.] 

JIaksb  of  a  Kozb,  Who  on  a  Kxw  Ck>N8iDK&ATiOH,  and  with  foil  knowl- 
edge of  the  dxcomstances  nnder  which  it  had  been  given,  promises  to 
pay  the  same,  can  not  defeat  an  action  thereon,  because  it  had  been  orig- 
inally obtained  without  consideration,  and  through  &]se  and  frandnlent 
representations. 

'8ircH  Pbomibs,  xvxir  if  Mabs  afctb  ak  Acnov  ov  thb  Kora  has  been 
oommenced,  relates  back  to  time  of  the  ezecntion  of  the  note,  and  Is 
snfficient  to  sustain  the  action. 

Assumpsit  on  a  promissoty  note.  The  defense  set  up  that  the 
note  was  given  through  false  and  frandnlent  representations  of 
the  payee,  and  ^without  oonsideiation.  The  jury  found  that  after 
Hie  commenoement  of  this  action,  the  maker  promised  to  pay 
the  note^  on  a  new  consideration,  and  with  a  full  knowledge  of 
the  facts  under  which  it  had  been  given,  and  under  the  instruc- 
tions of  the  court  rendered  a  verdict  for  the  plaintiff.  Def end- 
■ant  moved  for  a  new  trial. 

Farley f  for  the  defendant. 

O.  H.  Aiherkm,  for  the  plaintiff^ 

By  Oourt,  Paskbb,  0.  J.  The  case  does  not  find,  under  what 
-particular  circumstances  the  note  was  given,  nor  whether  the  de* 
lendant,  at  the  time  of  making  it,  received  anything  which  was 
supposed  to  furnish  a  consideration.  The  statement  is  only  that 
flie  defendant  introduced  evidence  to  show  that  he  was  induced 
io  give  the  note  by  the  false  and  fraudulent  representations  of 
the  intestate,  and  that  it  was  given  without  consideration. 

If  the  defendant  received  something,  which  it  was  supposed 
at  the  time  was  an  adequate  consideration,  there  is  no  evidence 
ifaat  he  ever  returned  what  was  thus  received,  or  took  any  meas- 
toes  to  rescind  the  contract,  and  the  case  would  be  in  principle, 
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like  ihe  cases  Campbell  v.  Fleming^  1  Ad.  &  El.  40,  and  Aiders 
y.  Hewett,  19  Me.  281.  But,  if  the  plaintiff  received  nothing  at 
the  time  the  note  was  executed,  we  are  of  opinion  that  the  note 
itself,  parx>orting  to  be  for  value  received,  and  thus  to  be 
founded  on  a  sufficient  consideration,  can  not  with  propriety  be 
considered  entirely  void,-  so  as  to  be  incapable  of  ratification. 
Fraud  does  not  render  a  contract  void,  except  at  the  option  of 
the  party  defrauded:  Id.  287.  The  defendant  having  afterwards 
received  a  consideration,  and  promised  to  pay  the  note,  with  full 
knowledge  of  aU  the  facts,  had  no  longer  any  such  option.  If 
there  had  been  fraud,  it  was  pui^ed  by  the  new  agreement.  If 
he  had  a  defense  before  that  time,  he  then  waived  it.  In  the 
language  of  Mr.  Justice  Parke,  after  the  defendant,  "knowing 
of  the  fraud,  had  elected  to  treat  the  transaction  as  a  contract, 
he  had  lost  his  right  of  rescinding  it;  and  the  fraud  could  do  no 
more  than  entitle  him  to  rescind:"  OampbeU  v.  Fleming ^  1  Ad. 
ft  El.  40. 

The  only  question  remaining  is,  whether  this  action  can  be 
sustained — ^the  new  consideration  and  promise  being  after  the 
commencement  of  the  suit.  If  the  action  had  been  founded  on 
this  promise,  it  is  apparent  that  it  would  not  support  it.  But 
such  is  not  the  fact.  The  action  is  founded  on  the  note,  which 
purports  to  be  on  a  sufficient  consideration;  and  the  defendant, 
by  his  undertaking  to  pay  it,  has  taken  away  the  objection  to  it 
which  before  existed,  and  is  precluded  from  setting  up  the  de- 
fense of  which  he  might  otherwise  have  availed  himself.  The 
case  is  different  from  Merriam  v.  WiMm,  6  N.  H.  482  [25  Am. 
Dec.  472],  where  the  suit  was  upon  a  note  executed  by  one  who 
was  an  infant  at  the  time,  and  it  was  held  that  the  plaintiff  could 
not  avail  himself  of  a  new  promise,  made  after  the  action  was 
commenced.  That  decision,  which  overruled  Wright  v.  Steele^  2 
Id.  51,  is  perhaps  not  to  be  regretted,  notwithstanding  the  fact, 
that  the  contracts  of  infants  being  now  generally  r^farded  as 
voidable  rather  than  void  (7  Id.  372),  no  insuperable  objection 
would  seem  to  have  existed  to  holding  that  a  ratification,  after 
action  brought,  might  avail  to  sustain  it.  That  case  went  upon 
the  principle  that  the  note  of  an  infant,  until  it  is  ratified,  fur- 
nishes no  ground  of  action.  The  court  hesitated  to  call  it  void, 
because  it  was  capable  of  ratification. 

But  we  think  that  the  doctrine  there  held,  in  relation  to  the 
contracts  of  infants,  can  not  be  extended  to  cases  of  this  charac- 
ter, for  the  reasons  before  suggested.  Here  the  defendant  had  a 
light  to  rescind,  or  an  option  to  treat  the  contract  as  void. 
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"When  he  saw  fit  to  receive  a  consideration,  and  to  affirm  the 
note,  the  aflBrmation,  by  taking  away  his  option  to  consider  the 
note  fraudulent  or  not,  relates  back  to  the  time  of  its  execution; 
and  on  principle,  therefore,  must  avail  to  sustain  the  action,  not- 
withstanding it  had  been  commenced  before  the  ratification. 
For  these  reasons  there  must  be 
Judgment  on  the  verdict. 


PiKB  V.   HaIES. 

[14  Nbw  Hampsbzbx.  19.] 

ftrAXBCDns  AS  TO  THB  BouKDABT  LiNES  OF  CsBTAiN  IiAND,  nuule  by  ft  de- 
ceased owner,  are  admissible  in  evidence  against  snch  owners'  privies. 

SXAZEMBITES  MaBX  BT  A  MAKRITtn  WoiCAir  AS  TO  THl  BOUNDABT  LiNXS  oi 

land  owned  by  her,  are  not  presumed  to  have  been  made  nnder  her  hna- 
band*s  coercion,  and  are  admissible  in  evidence,  especially  when  repeated 
after  his  death. 

Tbbspass  quare  dauaum  fregU,  Both  parties  were  children  of 
common  parents,  who,  in  their  life-time,  were  the  individual 
owners  of  separate  parts  of  one  farm.  The  plaintiff  had  inher- 
ited the  part  formerly  owned  by  the  husband,  the  defendant  that 
of  the  wife.  To  establish  the  loctis  in  quo,  certain  statements  of 
the  wife  as  to  the  boundary  line  between  her  land  and  that  of 
her  husband  were  admitted  in  evidence,  against  the  plaintiffs 
objections.    Verdict  was  given  for  the  defendant. 

Hale,  for  the  plaintiff. 

OhrisHe,  for  the  defendant. 

By  Court,  Gilghbist,  J.  The  declarations  of  Mrs.  Hayes  do 
not  come  within  the  description  of  declarations  against  interest. 
When  she  made  them,  there  was  no  controversy  about  the 
boundaries  of  the  respective  lots.  No  person  set  up  any  claim 
to  the  locus  in  quo  which  she  was  called  upon  to  resist,  nor  did 
she  admit  that  the  land  of  which  she  was  in  possession  belonged 
to  another.  They  were  not  declarations  against  her  interest, 
unless  it  be  against  the  interest  of  a  landholder  to  admit  that 
his  land  has  any  boundaries  whatever.  They  were  simply  state- 
ments where  the  boundaiy  was  between  her  land  and  that  of 
her  husband,  and  they  were  nothing  more.  She  knew  where 
the  boundaiy  was,  probably,  and  had  no  motive  to  make  a  mis- 
statement about  it.  If  admissible,  they  must  be  so  on  some  other 
ground  than  their  probability  derived  from  their  being  against 
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her  interest.  The  effect  of  her  dedaratioiiB  was,  that  they  tended 
to  proTe  that  the  land  which  her  heirs  claimed  by  descent  from 
her,  did  not  belong  to  her;  bat  they  might  haTe  that  effect  with- 
out coming  wifliin  the  legal  definition  of  dedazBtions  against 
interest. 

But  the  evidence  was  admissible  on  another  ground.  It  was 
a  statement  by  a  deceased  owner  of  land,  where  her  boundaiy 
was,  and  as  such  it  binds  her  and  her  privies.  A  declaration  1^ 
a  person  in  possession  that  he  held  as  tenant  to  the  devisor,  is 
binding  upon  all  claiming  under  the  tenant:  HoUoway  v.  Bdhes^ 
cited  by  Buller,  J. :  Dofviea  v.  Pierce^  2  T.  B.  65.  Copies  of  a  bill 
and  answer  in  a  suit  by  a  vicar  for  tithe  hay  against  S.  L.,  then 
occupier  of  the  close,  and  from  whom  the  defendant  purchased, 
denying  the  vicar's  right,  and  setting  uparight  in  the  ancestors 
of  the  plaintiff,  iqpon  which  the  vicar  abandoned  the  suit,  were 
holden  to  be  evidence  against  the  defendant:  Oawniess  of  Dart- 
maiUh  V.  Boberts,  16  East,  834.  In  Jackson  v.  Davis,  5  Oow. 
129  [15  Am.  Dec.  451],  it  is  stated  by  Sutherland,  J.,  as  a  gen- 
eral position,  that  a  jMurty  is  as  much  affected  by  the  acts  and 
acknowledgments  of  his  predecessors  as  though  they  vrere  his 
own.  To  the  same  effect  are  the  cases  of  Jadtson  v.  Bard,  4 
Johns.  280  [4  Am.  Deo.  267];  Jackson  y.  Myers,  11  Wend.  583; 
Wesi  Cambridge  v.  Lexington,  2  Pick.  536;  and  Doe  v.  PetteU,  5 
Bam.  &  Aid.  223.  In  Jackson  y.  J&OaU,  10  Johns.  877  [6  Am. 
Dec.  848],  the  point  now  before  us  is  expressly  settled.  It  vru 
there  held  that  a  statement  by  a  deceased  owner  of  land,  under 
whom  the  plaintiff  claimed,  where  the  boundaiy  was  between 
his  land  and  that  of  the  defendant,  was  evidence  for  the  defend- 
ant. This  decision  does  not  conflict  with  the  case  of  Shepherd 
v.  Hunnpson,  4  N.  H.  218.  There  the  defendant  offered  evi- 
dence that  persons,  at  the  time  in  possession  of  the  dose  which 
the  defendant  claimed,  showed  an  oak  tree  as  the  boundary  of 
the  close;  but  the  evidence  viras  held  incompetent,  on  the  ground 
that  it  must  be  presumed  to  have  been  their  interest  to  extend 
the  boundaries  of  the  lot,  and  their  declarations  in  favor  of 
their  interest  were  not  evidence.  But  in  that  case  there  vms  no 
privily  between  the  former  occupants  of  the  land  and  the  party 
against  whom  their  declarations  were  offered,  and  that  fact  suf- 
ficiently distinguishes  it  from  the  present  case.  We  axe  of  opin- 
ion that  the  declarations  of  Mrs.  Hayes  were  competent  to  be 
submitted  to  the  jury,  unless  there  be  some  objection  to  them 
on  account  of  her  being  a  married  woman  at  the  time  soine  or 
Hiem  ware  made. 
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Ab  all  the  declarations  went  to  the  jury  without  disoiiniina- 
tion,  it  is  neoesaary  to  inqniie  whether  those  made  during  oot- 
ertnre  were  admissible.  It  did  not  appear  that  thej  were  made 
in  presence  of  her  husband,  or  that  in  making  them  she  was  in- 
fluenced bj  him.  That  she  was  not  under  his  influence  in  re- 
spect to  them,  appears  from  the  fact  that  she  made  the  same 
declarations  after  his  death.  If  they  should  be  rejected,  it  must 
be  on  the  ground  that  a  wife,  in  all  her  statements  which  could 
by  possibility  affect  the  interests  of  her  husband,  must  be  pre- 
Bomed  to  act  under  coercion.  It  has  been  held  that  a  wife,  ao- 
companying  her  husband  in  the  commission  of  a  crime,  is  pre- 
sumed to  act  under  his  coercion,  and  consequently  without  any 
enminal  intent:  Bex  v.  Knighi,  1  Oar.  &  P.  116;  People  v.  Davis, 
1  Wheeler^B  Gzim.  Oas.  280.  But  we  do  not  understand  that  the 
presumption  of  coercion  extends  &r  enough  to  embrace  a  case 
like  this.  Ftofessor  Qreenleaf  states  that  the  rule  excluding 
the  testimony  of  awife  is  analogous  to  that  which  excludes  con* 
fidential  communications  made  by  a  client  to  his  attorney:  Sec. 
838.  Such  seems  to  haye  been  the  opinion  of  the  court  in  the 
case  of  Oqffin  t.  Jonea,  13  Pick.  441,  although  the  point  was  not 
necessary  to  the  decision  of  the  case.  There  is  no  reason  why 
the  wife,  after  the  death  of  her  husband,  should  not  state  facts 
which  came  to  her  knowledge  from  other  sources,  and  not  by 
means  of  her  situation  as  a  wife;  and  her  knowledge  of  the 
boundary  in  this  case  she  did  not  procure  from  her  husband. 
But  it  is  enough  for  this  case  to  say  that  her  declarations  are 
like  the  declarations  of  any  other  owner  of  land,  and  binding 
upon  her  privieB,  there  being  no  presumption  that  they  were 
made  under  coercion;  and  if  they  were,  it  would  be  sufficiently 
rebutted  by  the  &ot  that  she  repeated  them  after  the  death  at 
her  husband. 

Judgment  on  the  Tcrdict. 

DioLABATioiiBooHOBBinKe  BouHnABxn^  WBKH Bvnmnst  BMDmUngY. 
OurrmgiUmt  30  Am.  Deo.  601,  and  prior  oaaes  in  this  MdM  dted  in  note 
llierato;  BeKkerr.  Parmde,  31  Id.  633;  Felderw.  Baimett,  87 Id.  64ft. 
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[U  IhBW  Hampibzbb,  88.] 
DlAlB  or  A  PlBarMKB  MUST  BB  PbOTED  in  an  AcnON  BT  THE  SUBVIVUIO 

Pabxhxb  to  reoover  a  debt  due  the  firm,  althoagh  it  need  not  be  alleged. 
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Debt  on  a  judgment  brought  bj  the  plaintiff,  as  surviTing 
partner  of  the  firm  of  Ledden  &  Abbot.  There  was  no  allega- 
tion or  proof  of  the  death  of  Abbot.  Verdict  was  given  for  the 
plaintiff. 

J.  Eastman,  for  the  defendant. 

8.  Emerson  and  Hale^  for  the  plaintiff. 

By  Court,  Pabxeb,  C.  J.  It  appears  to  be  dear  from  the  author- 
ities, that  in  a  suit  bj  a  surviTring  partner,  to  recover  a  debt  due 
the  partnership,  he  need  not  aver  in  the  declaration  the  death  of 
his  late  partner:  DUchbum  v.  Spracklin,  5  Esp.  81;  Bernard  v. 
WiUcox,  2  Johns.  Oas.  374;  though  it  is  more  usual  to  do  so:  1 
Chit.  PI.  12.  There  is,  however,  no  ground  to  saj  that  because 
the  averment  is  omitted,  it  is  not  necessary  to  prove  the  fact;  for 
though  the  action  maybe  well  brought  without  alleging  the 
death,  unless  on  trial  there  be  evidence  of  the  death  presented, 
there  would  be  a  manifest  variance  between  the  declaration  and 
the  proof:  1  Chit.  PL  6;  EoclesUm  v.  Clipsham,  1  Saund.  154» 
note  (b).  There  are  some  facts,  it  is  true,  which  must  be  proved 
if  averred,  but  which  yet  need  not  be  proved,  if  not  averred. 
But  the  mere  making  an  averment  of  a  fact  necessary  to  be 
proved  to  establish  a  case,  can  never  take  the  place  of  that 
proof.  There  would  be  a  variance,  had  the  plaintiff  not  alleged 
the  death  of  his  partner.  How  can  there  be  less  a  variance  be- 
cause he  has  alleged  it  ? 

Perhaps  the  allegation  of  the  plaintiff  might  have  been  sx>e- 
oially  traversed  by  the  defendant:  1  Saund.  164,  note  (1);  but  he 
was  not  obliged  to  take  that  course.  The  general  issue  puts  aU 
matters  in  issue,  and  the  plaintiff  must  make  out  at  least  a 
prima  facie  case  on  his  declaration:  1  Chit.  PL  477;  2  Stark.  Ev. 
140,  note  (u),  463,  464.  This  he  by  no  means  does  when,  as  in 
the  present  instance,  he  styles  himself  a  surviving  partner,  and 
shows  a  judgment  in  favor  of  himself  and  another,  which  other 
must  be  presumed  alive  until  the  contrary  be  shown.  On  these 
grounds  we  must  set  the  verdict  aside  and  order  a 

New  trial. 


In  Holmes  v.  De  Camp,  3  Am.  Dea  293,  it  was  held  that  where  a  partner 
had  died,  and  there  had  heen  an  account  stated  between  the  saxviving  part- 
ners and  a  firm  debtor,  the  surviving  partners  could  sustain  an  action  thereon 
without  alleging  the  death  of  the  other  partner  and  the  survivorship,  as  the 
stating  of  the  account  was  in  the  nature  of  a  new  promise  to  the  survivor. 
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Downer  v.  Holuster. 

[14  Kew  Haxpshzbs.  139.] 

JuDOx  IS  KOT  DisQUALiriED  FROM  Administekixq  AN  Oath  to  luB  brother. 
(hni  SuMMONSD  TO  Appear  at  a  Givkn  Houb  is  not  in  default  if  he  appear 

before  the  next  hour  is  struck. 
Pabtt  Who  Attends  at  a  Given  Hoxtb,  Pubsuant  to  Notice,  and  finds 

either  the  magistrate  or  the  opposite  party  absent,  is  bound  to  wait  for 

the  expiration  of  the  hour  before  taking  any  stepe  prejudicial  to  the 

latter's  rights. 

Debt  on  a  bond  for  the  xelief  of  poor  debtors,  executed  by  one 
Ho^Tard  as  principal,  and  tiie  defendant  and  one  Savage  as  sure- 
ties.  It  appeared  that  the  poor  debtors'  oaih  had  been  adminis- 
tered to  Howard,  and  a  certificate  of  his  discharge  issued  by  two 
magistrates,  one  of  whom  was  a  brother  of  Savage,  on  November 
25, 1841.  The  plaintiff  objected  to  the  admission  of  this  certifi- 
cate on  the  ground  that  it  was  prematurely  issued.  Verdict  was 
given  for  the  plaintiff.    The  further  &ot8  appear  in  the  opinion. 

Bellows,  for  the  plaintiff. 

Morrison,  for  the  defendant. 

By  Court,  Qilchbist,  J.  The  objection  that  one  of  the  mag- 
istrates was  a  brother  of  one  of  the  sureties  in  the  bond,  must 
be  overruled,  as  the  point  has  already  been  settled.  In  the  case 
of  AUen  v.  Bmce,  12  N.  H.  418,  it  was  held  that  such  a  rela- 
tionship did  not  disqualify  a  person  from  administering  the 
oath  to  a  poor  debtor. 

Upon  the  other  point  raised  in  the  case,  but  little  authority  is 
to  be  found.  We  have  met  with  two  cases  only  in  which  it  was 
examined  at  all,  although  others  may  have  escaped  our  observa- 
tion. It  is  held  in  the  case  of  Banks  v.  Johnson,  12  N.  H.  445, 
that  in  general,  a  party  who  has  given  notice  of  a  hearing  at  a 
particular  hour,  is  required  to  proceed  with  his  case  within  the 
hour,  unless  the  matter  is  postponed.  Mr.  Chief  Justice  Parker 
says  in  that  case:  ''  What  period  is  to  be  regarded  as  within  the 
time,  seems  not  to  be  well  settled.  It  can  not  be  required  that 
they  should  proceed  at  the  precise  moment  indicated  bj  the  no- 
tice. Any  tune  within  the  hour  has  always  been  considered  as 
within  the  time.  *  *  .*  The  adverse  party  can  not  be  bound 
to  await  the  pleasure  of  the  debtor,  or  of  the  justices." 

In  the  case  of  NUes  v.  Hancock,  3  Mete.  568,  the  creditor  was 
notified  that  the  examination  of  the  debtor  would  be  at  ten 
o'clock  on  a  certain  day,  but  he  did  not  appear.  The  magis- 
trates   remained    at    the   place    from    ten    o'clock    until    ten 
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minutes  past  eleTen,  whea  they  left  the  place;  but  within  a 
short  distance  thej  met  the  debtor,  who  had  not  before  ap- 
peared, returned  with  him,  and  administered  the  oath  to  him; 
and  it  was  held  that  he  was  legally  discharged.  It  was  said  in 
that  case,  by  Mr.  Justice  Dewey,  that  the  plaintiff  had  not  been 
deprived  of  any  privilege  which  he  intended  to  exercise  of  ap- 
pearing before  the  magistrates  at  the  hour  appointed,  and  oppos- 
ing the  discharge,  by  the  administration  of  the  oatti  at  a  later 
period;  that  there  was  no  inflexible  rule  that  every  case  of  this 
kind  should  be  proceeded  in  within  the  hour  appointed,  and 
that  at  the  moment  the  hour  expires  there  is  no  discontinuance 
of  all  cases  not  then  brought  before  the  oonsideiation  of  the 
magistrates.  The  learned  judge  states  that  it  has  generally 
been  understood  to  be  the  rule  of  law,  that  a  parly  who  shall 
duly  appear  at  the  time  named,  if  no  proceedings  are  had  in  re* 
lation  to  the  matter  in  consequence  of  the  absence  of  the  magis^ 
trate,  or  of  the  party  at  whose  instance  the  summons  was  issued, 
shall  not  be  liable  to  be  proceeded  against  in  his  absence,  after 
the  expiration  of  an  hour. 

If,  then,  the  party  come  witiiin  the  hour,  he  will  be  in  season, 
according  to  Banks  v.  Johnson;  but  Mr.  Justice  Dewey  thinky 
there  is  no  inflexible  rule  that  the  case  must  be  proceeded  in 
within  the  hour  appointed.  In  practice,  the  question  oftea 
arises,  as  every  professional  man  knows,  whether  a  party  is  too 
late  when  a  certain  hour  is  fixed  for  his  appearance;  but  the  un- 
written law,  which  has  held  when  a  party  has  been  summoned 
to  appear  at  ten  o'clock,  for  instance,  '^  that  it  is  always  ten 
o'clock  until  it  is  eleven,"  has  also  decided  those  questions,  as 
they  have  not  made  their  appearance  in  courts  of  law.  We  have 
no  doubt,  however,  both  from  the  reasonableness  of  the  ruloi 
and  because  men  have  adapted  themselves  to  it  in  the  conduet 
of  their  business,  that,  as  a  general  rule,  if  a  parly  be  sum- 
moned to  appear  at  a  given  hour,  he  will  be  in  season  if  he  ap* 
pear  when  or  before  the  next  hour  is  struck.  If  ten  o'clock  be 
the  time,  it  will  be  sufficient  if  he  appear  at  or  before  eleven. 
And  we  think,  also,  that  a  parly  who  attends  at  a  given  hour» 
pursuant  to  notice,  and  finds  that  the  magistrate  is  not  arrived, 
is  bound  to  wait  until  the  expiration  of  the  hour;  and  if  the 
other  party  be  not  present,  is  bound  to  wait  the  same  time,  be* 
fore  taking  any  steps  that  may  prejudice  his  rights.  And  in  all 
cases,  the  party  giving  the  notice  is  bound  to  wait  until  the  ex- 
piration of  the  hour  for  his  opponent  to  appear.  The  applica* 
tion  of  this  rule  to  the  facts  before  us  would  settle  this  case  for 
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Che  plaintiff,  and  would  show  that  the  certificate  was  invalid,  aa 
it  apx>ears  that  the  plaintiff  came  within  the  hour,  and  found 
that  the  oath  had  been  administered  and  the  debtor  was  gone. 
But  there  are  some  facts  showing  how  their  duty  was  performed 
bjr  the  magistrates,  which  require  some  comment. 

Between  three  and  four  o'clock  the  creditor's  attorney  amved 
with  his  witnesses,  and  requested  the  justices  to  recall  Howard, 
that  he  might  examine  bim,  and  have  a  hearing  upon  the  appli* 
cation.  What  should  they  have  done  ?  As  a  laibunal  bound  to 
exercise  their  judgment,  ttieir  first  duty  was  to  hear,  that  they 
might  know  how  to  decide.  It  is  true,  that  the  oath  had  been 
administered,  but  they  might  have  refused  to  issue  a  certificate, 
unless  Howard  would  return  and  submit  to  an  examination,  and 
that  in  this  case  would  have  been  a  proper  exercise  of  their 
judgment  and  discretion.  They  refused  to  recall  the  debtor, 
and  their  reason  was,  that  the  time  for  administering  the  oath 
was  amved  when  it  was  taken.  True,  the  clock  might  have 
struck  three,  but  the  time  for  the  hearing  was  not  passed,  untQ 
they  had  waited  a  reasonable  space  for  the  appearance  of  the 
creditor.  The  mere  administration  of  the  oath  was  not  the 
whole  of  their  duty.  If  it  had  been,  it  might  as  well  have  been 
performed  by  any  justice  without  any  notice.  Their  duty  was 
to  administer  the  oath  after  a  hearing,  or  a  reasonable  oppor- 
tonity  for  one,  and  they  should  have  notified  Howard  that  they 
would  issue  no  certificate  xmless  he  would  return  and  submit  to 
an  examination.  So  short  a  time  had  elapsed  since  his  depart- 
ure, that  this  might  have  been  done  without  inconTenienoe. 
Pnnctualily  is  a  great  virtue,  doubtless,  but  to  hear  both  sides, 
and  to  do  justice,  is  a  greater. 

Judgment  on  the  verdict. 

Tms  lOB  Appbakancx  ik  Jnsncis*  Ck>UBiTa.— The  general  role  laid  down 
In  the  principal  case*  that  a  par^  who  ia  required  to  pat  in  an  appeaianoe  at 
a  given  hour  at  a  stated  place,  ie  not  in  default  if  he  appear  within  an  hoar 
from  the  time  stated,  and  that  within  snch  time  no  proceedings  can  be  taken 
to  his  disadvantage,  has,  so  far  as  justices'  courts  are  concerned,  been  uni- 
▼ersaUy  acted  upon.  In  the  principal  case,  the  court  referred  the  origin  of 
the  rule  to  the  unwritten  hiw,  and  upheld  its  application,  both  on  account  of 
its  inherent  reasonableness,  and  because  the  profession  had  uniformly  adapted 
themselves  to  it  in  the  conduct  of  their  business.  At  the  present  day,  the 
statutes  of  the  various  states  regulating  prooeedinga  in  justices'  courts  have 
formulated  the  rule  substantially  as  laid  down  in  the  principal  case.  The 
stotutes  of  California  (Code  of  Civil  Procedure,  sec.  850)  and  of  New  York 
(Code  of  Civil  Procedure,  sec.  2893),  which  may  be  taken  as  examples  of 
such  enactments,  provide,  that  after  the  notice  requiring  an  appearance 
has  been  served,  both  parties  are  entitled  to  one  hour  in  which  to  appear* 
Am.  Dbo.  Vol.  "XL— 12 
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after  the  timo  fixed  in  the  said  notice.  The  reported  decisions  interpreting 
these  statates  are  few.  In  New  York  it  has  been  held  that  the  provision 
applies  to  an  adjourned,  as  well  as  to  the  original  hearing:  Sherwood  v.  iSfaro- 
toga  di  W,  R.  B.  Co.,  153arb.  650.  Unless  the  hearing  is  had  at  the  time 
appointed,  or  within  the  hour  foUowlDg,  the  general  rule  Ib,  that  the  delaj 
amounts  to  a  discontinuance,  and  the  justice  loses  jurisdiction  of  the  case: 
Lyjishy  ▼.  Pendegrast,  2  £.  D.  Smith,  43;  Sprague  v.  Shed,  9  Johns.  139; 
Oreen  v.  Angel,  13  Id.  469;  Flint  v.  OauU,  15  Hun,  213.  And  such  re- 
sult may  happen,  not  only  through  the  non-appearance  of  the  parties,  but 
also  by  the  absence  of  the  justice:  FUtU  v.  Oamft,  supra.  This  latter  .Tule« 
however,  is  not  without  ezoeption,  and  if  the  delay  is  oocasioned  by  occupa- 
tion in  other  official  duties,  such  as  hearing  another  cause,  or  attending  a 
town  meeting  over  which  it  was  the  justice's  duty  to  preside,  it  will  not  be 
enforced:  Hunt  v.  WTekwire,  10  Wend.  102.  In  this  latter  case,  the  hearing 
was  set  for  one  o'clock  p.  m.  The  defendant  was  present  at  the  appointed 
time  and  place,  and  so  remained  until  five  o'clock,  when,  the  justice  not  hav- 
ing appeared,  he  departed.  The  justice  soon  thereafter  arrived,  having  beea 
delayed  by  attending  upon  a  town  meeting,  and  proceeded  to  hear  the  cause, 
and  rendered  judgment  for  the  plaintiff.  Under  this  judgment  the  defendant 
was  arrested,  and  the  commitment  was  held  good.  See,  also,  Ohamberlaiu  v. 
Lovet,  12  Johns.  217;  Myer  v.  Fisher,  15  Id.  504;  Piehert  v.  Dexter,  12  Wend. 
150;  Barber  v.  Parher,  11  Id.  51;  Stoddard  v.  Holmes,  I  Cow.  245. 

While  it  has  been  established  that  the  justice  may,  under  special  circum- 
stances, delay  hearing  a  cause  beyond  the  hour  provided  by  statute,  yet  th« 
justifiableness  of  such  delay  in  each  case  must  depend  upon  its  own  peculiar 
facts.  The  justice  has  no  power,  in  the  face  of  the  express  provision  of  the 
statute  commanding  the  hearing  to  take  place  within  the  hour,  to  establish 
an  invariable  rule  to  wait  five  minutes  beyond  the  hour,  on  acoount  of  the 
variation  of  time-pieces:  Wilcox  v.  Clement,  4  Denio,  160.  "If,"  as  was  said 
by  Chief  Justice  Bronson  in  this  latter  case,  "the  defendant  must,  at  his 
peril,  wait  beyond  the  hour,  the  statute  is,  in  efiect,  repealed.  When  the 
law  says  that  the  plaintiff  shall  have  but  one  hour,  the  justice  has  no  rij^t 
to  Bay  he  shall  have  sixty-five  minutes.  If  the  plaintiff*s  watch  Ib  five  mintes 
behind  the  true  time,  he  must  keep  himself  five  minutes  ahead  of  his  watch.** 
Where,  however,  upon  the  expiration  of  the  hour,  the  defendant  requested 
the  justice  to  call  the  suit,  and  the  justice,  seeing  the  plaintiff's  counsel  ap- 
proaching his  office,  said  he  would  call  the  suit  the  moment  he  entered  the 
office,  but  the  defendant  refused  to  wait,  and  upon  the  plaintiff's  counsel 
attending  the  court  two  minutes  after  the  expiration  of  the  hour,  judgment 
was  rendered  in  his  favor,  the  supreme  court  upheld  the  judgment  on  the 
ground  that  by  availing  himself  of  the  momentary  omission  of  tiie  plaintiff  to 
appear,  under  the  circumstances,  the  defendant  had  willfully  abandoned  his 
defense:  Barber  v.  Parker,  11  Wend.  51;  Baldwin  v.  Carter,  15  Johns.  495. 

In  summing  up  the  rules  concerning  the  time  for  the  appearance  of  parties  ii 
justices'  courts,  Mr.  Cowen,  in  his  treatise  on  justices,  sec  911,  says:  "  In  con- 
clusion it  may  be  remarked,  that  no  precise  rule  can  be  laid  down  as  to  the 
sufficiency  of  the  reason  which  may  be  urged  for  delaying  to  call  the  cause 
beyond  the  hour  given  by  statute,  or  for  permitting  the  defendant  to  come 
in  and  plead  after  the  cause  is  called,  or  the  trial  has  commenced.  Cases 
will,  and  do  arise,  presenting  drcumstances  so  various  as  to  preclude  the 
possibility  of  establishing  a  uniform  regulation  by  which  justices  should  be 
governed.  Each  case  will  have  its  own  peculiarities,  and  the  magistrate 
should  endeavor  to  consult  the  convenience  of  parties,  at  the  same  that  he 
avoids  doing  anything  which  may  tend  to  the  prejudice  of  either." 
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Allen  v.  Demeing. 

[U  Hxw  Hakpisirb,  183.] 

Oinvo  A  Fbomissobt  Note  is  Secular  Business,  and  within  the  purview  of 
a  statoto  prohibiting  such  business  on  Sunday. 

PlKOMiasoBT  KoTB  Madb  AiTD  Deuvebed  ON  ScTNDAT  IS  VocD,  and  no  subse- 
qnent  acts  of  the  parties  can  ratify  it. 

Ibsobsbx  of  a  Pbomissobt  Notb  Void  BiJbAusB  Made  on  Sunday  can  main- 
tain no  action  upon  it.  Whether  an  action  could  be  maintained  if  the 
Indorsee  had  no  knowledge  of  its  inyalidity,  gwgre. 

Assumpsit  by  an  indorsee  of  a  promissoiy  note  executed  and 
dellTered  on  Sunday  in  part  payment  of  the  purchase  price  of  a 
lot  of  shingles  sold  on  that  day.  The  shingles  remained  "with 
the  vendor  about  a  month,  when  the  defendant  removed  ihem. 
Verdict  was  given  for  the  plaintiff. 

OarleUm  and  WUcax,  for  the  defendant. 

Morrison^  for  the  plaintiff. 

By  Gourty  Gilohbist,  J.  The  first  section  of  the  act  of  De> 
cember  24, 1799,  N.  H.  L.  167,  ed.  of  1830,  provides  that  no 
person  whatsoever  shall  do  or  exercise  any  labor,  business,  or 
work  of  his  secular  calling,  works  of  necessity  and  mercy  only 
excepted,  on  the  Lord's  day,  imder  a  penalty  of  six  dollars. 

If  we  regard  the  language  of  this  statute  as  we  examine  the 
phraseology  of  other  laws,  its  meaning  is  clear  and  explicit.  If 
we  seek  to  ascertain  the  purport  and  object  of  the  law,  apart 
from  all  considerations  of  its  policy  and  expediency,  with  which 
this  court  has  nothing  to  do,  its  intent  seems  to  be  free  from  aU 
doubt.  No  plainer  or  more  comprehensive  terms  could  be  used, 
no  simpler  or  more  intelligible  expressions  could  be  found,  than 
those  in  which  the  legislature  have  clothed  their  ideas  on  this  sub* 
ject.  Its  language  and  meaning  are  as  plain  to  ordinary  percep- 
tion as  are  those  of  any  other  law  by  which  certain  acts  are  pro- 
hibited under  a  penalty.  But  in  the  judgment  of  many  persons, 
such  a  law  is  impolitic,  and  ought  never  to  have  been  enacted, 
and  they  easily  reach  the  illogical  result,  that  therefore  it  should 
be  disregarded  by  those  whose  duty  it  would  otherwise  be  to 
enforce  it,  or  at  least  that  great  astuteness  may  be  properly  ex- 
ercised to  defeat  its  operation.  The  law  is  cJleged  to  be  diffi- 
cult in  its  application  and  unjust  in  its  effects;  to  interpose  an 
inequitable  defense  to  an  honest  demand;  to  interfere  unneces- 
sarily with  freedom  of  opinion  and  of  action;  and  to  give  to 
merely  formal  observances  the  high  sanction  of  the  law.  Some 
tribunals  even  have  seemed  to  consider  it  as  a  law  which  had 
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better  be  suffered  to  pass  in  silence,  upon  the  ground  substan- 
tiallj  that  it  had  been  repealed  by  public  opinion.  And  the 
establishment  of  the  principle  contended  for  by  the  defendant 
will  lead,  it  is  said,  to  results  which  no  legislature  would  sanc- 
tion. But  to  declare  any  contract  or  any  class  of  contracts  void, 
may  involve  consequences  which  it  would  be  desirable  to  ob- 
viate. This  may  be  an  aigument  against  the  expediency,  but, 
except  in  a  very  limited  sense,  not  against  the  binding  force  of 
a  law.  The  application  of  a  principle  often  causes  individual 
hardship,  but  where  the  law  is  plain,  it  must  be  declared.  Bea* 
Boning  of  this  kind  can  not  properly  have  weight  with  a  tribunal 
whose  duty  it  is  not  to  make  but  to  expound  the  law,  and  which 
must  leave  the  consequences  of  that  eiqposition  to  those  who 
have  the  constitutional  right  to  determine  what  laws  are  re- 
quired by  the  public  good. 

It  appears  that  the  ancient  Christians  "  used  aU  days  alike  for 
the  hearing  of  causes,  not  sparing  (as  it  seemeth)  tiie  Sunday 
itself."  One  reason  for  this  was,  that  they  might  not  imitate 
the  heathens,  who  were  superstitious  about  the  observance  of 
days;  and  also,  that  by  keeping  their  own  courts  always  open,  they 
might  prevent  Christian  suitors  from  resorting  to  heathen  courts: 
Spelman's  Original  of  the  Terms,  c.  17;  Swann  v.  Broome^  3 
Burr.  1598.  But  the  practice  ceased  with  the  reason  for  it,  and 
in  the  year  516  a  canon  was  made,  **  Quod  nullus  episcopus 
vel  infra  positus  die  dominico  causas  judicare  prsesumat."  This 
canon,  with  others  of  a  similar  character,  was  confirmed  by 
William  the  Conqueror  and  Henry  11.,  and  so  became  part  of 
the  common  law  of  England.  But  the  canons  extended  no  fur* 
ther  than  to  prohibit  judicial  business  on  Sundays;  for  fairs, 
markets,  sports,  and  pastimes,  might  still  take  place  on  the  Sab- 
bath. Comyns  v.  Boyer,  Cro.  Eliz.  485,  decides  that  a  fair  held 
on  Sunday  is  well  enough,  although  by  27  Hen.  YI.,  c.  5,  a 
penalty  was  inflicted  on  him  who  sold  on  that  day.  The  toler- 
ation of  amusements  and  the  existence  of  fairs  in  England  to  a 
greater  or  less  degree  upon  the  Sabbath,  are  readily  accounted 
for  by  their  known  accordance  with  the  practice  of  Boman 
Catholic  countries,  among  which  was  England  until  the  reform- 
ation in  the  reign  of  Henry  Viil.  With  the  spread  of  the  re- 
formed religion,  and  the  consequent  improvement  in  civilization, 
the  views  and  maimers  of  the  people  changed  on  the  subject  of 
the  rational  observance  of  the  Sabbath,  and  in  all  Protestant 
communities  laws  were  enacted  to  secure  it,  varying  in  their  pro- 
visions with  the  peculiarities  of  the  people.    Pastimes  of  various 
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kinds  were  prohibited  by  1  Car.  I.,  c.  1;  and  by  29  Car.  11., 
o.  7,  all  persons  were  prohibited  from  "doing  or  exercising 
any  worldly  labor,  business,  or  work  of  their  ordinary  callings, 
upon  the  Lord's  day."  Under  this  statute  several  decisions 
have  been  made,  princix>ally  upon  the  question  whether  the  con- 
tracts which  were  the  subjects  of  litigation  were  within  the 
**ordinaiy  calling"  of  the  parties:  Drury  v.  De/orUaine,  1  Taunt. 
181;  Smith  v.  Sparrow,  4  Bing.  84;  Bloxsome  y.  Williams,  3 
Bam.  &  Cress.  232;  Fermea  v.  Eidier,  5  Id.  406.  Wherever  the 
oontract  was  within  the  ordinarycallingof  the  party,  it  was  held 
to  be  void,  upon  the  principle  that  whatever  is  forbidden  under 
a  penalty  can  not  be  l^e  foundation  of  a  valid  contract,  although 
the  law  was  once  held  otherwise:  Drury  v.  DefonkUne,  supra. 
It  is  difficult  to  see  why  this  principle  should  not  always  have 
been  recognized.  A  paxiy  should  not  be  heard  before  a  tribunal 
whose  duty  it  is  to  dedare  the  law,  when  his  cause  of  action 
arises  from  a  transgression  of  the  law.  The  principle  has  been 
applied  to  the  sale  of  lottery  tickets:  EurU  v.  Knickerbocker,  5 
Johns.  827;  to  a  promissory  note  for  the  price  of  shingles  under 
the  statutory  dimensions:  Wheeler  v.  Eussell,  17  Ifass.  258;  to 
a  sale  of  wood  by  the  cord,  not  measured  by  a  wood  measurer: 
Pray  v.  Bwrbank,  10  N.  H.  377;  and  to  many  other  cases:  Fates 
T.  Mayberry,  2  Gall.  660;  Law  v.  Hodson,  11  East,  300;  Parkm 
r.  Dick,  Id.  502. 

In  (Jeer  v.  Puifnam,  10  Mass.  312,  in  the  common  pleas,  to  an 
action  of  assumpsit  on  a  note,  the  maker  pleaded  in  bar  that  it 
was  made  on  the  Lord's  day,  to  which  the  plaintiff  demurred 
generally,  and  the  plea  was  adjudged  insufficient.  The  counsel 
for  the  defendant,  on  error  brought,  said,  apparently  by  way  of 
apology,  that  he  made  the  plea  at  his  client's  instance,  who  had 
lost  a  debt  in  Connecticut  on  the  same  ground;  but  he  seemed 
to  think  the  plea  was  not  to  be  supported.  The  chief  justice 
recollected  a  case  in  which  the  court  upon  deliberation  overruled 
this  defense,  and  the  judgment  of  the  court  of  common  pleas 
was  affirmed.  This  case  is  the  foundation  of  the  doctrine  which 
has  since  obtained  in  Massachusetts,  that  a  contract  made  on 
Sunday  is  valid,  although  the  statute  of  1791,  c.  58,  sec.  1,  pro- 
hibited any  manner  of  labor.,  business,  or  work  on  Sunday,  ex- 
cept works  of  necessity  and  chariiy.  The  case  of  Clap  v.  Smith, 
16  Pick.  247,  was  decided  upon  the  authority  of  Oeer  v.  Putnam. 
Should  a  case  arise,  however,  in  which  the  law  of  these  cases 
should  be  inquired  into  upon  principle  (an  examination  which  it 
does  not  appear  thus  far  to  have  received),  it  is  not  improbable. 
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judging  from  the  legal  learning  and  abiliiy  of  that  court,  that 
they  may  be  overruled. 

The  act  of  W.  3,  sec.  1,  Prov.  L.  of  N.  H.  8,  imposed  a  pen- 
alty upon  all  persons  who  should  "  do  or  exercise  any  labor, 
business,  or  work  of  their  ordinary  callings,''  on  the  Lord's  day, 
following  the  language  of  29  Car.  11.  The  act  of  February  2, 
1789,  N.  H.  L.  291,  ed.  of  1797,  is  like  the  above,  excepting 
that  the  word  secular  is  substituted  for  the  word  ordinary,  and 
it  is  also  used  in  the  act  of  December  24, 1799,  the  law  now  in 
force.  We  have  no  reported  case  in  which  the  validity  of  a  con- 
tract made  on  Sunday  has  been  inquired  into.  It  is  to  be  in- 
ferred, from  the  language  of  the  court  in  the  case  of  IhMi  v. 
EiuU,  4  N.  H.  157,  that  such  a  contract  would  be  invalid;  but 
that  was  not  the  question  before  the  court.  And  the  case  of 
Shaw  V.  Dodge,  6  Id.  462,  decides  that  the  sendee  of  civil  pro- 
cess on  that  day  can  not  be  justified.  In  Clough  v.  Davis,  9  Id. 
600,  although  it  is  said  that  the  prevailing  opinion  seems  to  be 
that  in  this  state  all  secular  contracts  made  on  the  Sabbath  are 
void,  the  point  whether  a  note  made  on  that  day  is  void,  is  left 
undecided,  as  not  being  before  the  court.  The  question  there- 
fore in  the  present  case  may  be  regarded  as  an  open  one.  In 
relation  to  it,  however,  we  entertain  no  doubt.  The  .word  **  sec- 
ular" means  ''  temporal,  pertaining  to  temporal  things,  things 
of  this  world,  worldly;  also,  opposed  to  spiritual,  holy:"  Bich- 
ardaon's  Eng.  Dictionary.  The  giving  a  note  certainly  pertains 
to  things  of  this  world,  and  is  a  matter  of  secular  business.  The 
most  latitudinazian  would  scarcely  consider  it  as  having  a  spir- 
itual character. 

It  is  alleged  that,  even  if  the  transaction  were  a  matter  of 
secular  business,  and  so  prohibited  by  the  statute,  it  became 
valid  by  the  subsequent  acts  of  the  defendant.  But  the  con- 
tract was  made  on  Sunday,  and  the  note  was  executed  and  de- 
livered on  Sunday.  The  shingles  remained  at  the  plaintiff's 
house,  it  is  true,  but  they  remained  there,  not  that  the  contract 
for  their  sale  was  incomplete  until  their  remioval,  or  was  so  con- 
sidered, but  merely  as  it  would  seem  for  the  convenience  of  the 
defendant.  Nothing  remained  to  be  done  on  the  part  of  the 
seller,  to  vest  the  property  in  the  purchaser.  The  contract, 
then,  having  been  made  on  Sunday,  was  void,  and  therefore  in- 
capable of  being  ratified.  Thus  marriage  brokage  contracts 
are  void,  as  against  public  policy,  and  incapable  of  confirmation: 
1  Fonbl.  Eq.,  b.  1,  c.  4,  sec.  10  (N.  S.);  Boberts  v.  Boberts,  8 
P.  Wms.  66;  1  Story  on  Eq.,  sees.  306,  345.    The  general  rule 
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m,  that  whenever  any  oontract  or  conveyanoe  is  void,  either  bj 
podtiye  law  or  upon  principles  of  public  policy,  it  is  deemed 
incapable  of  confirmation.  It  can  not  operate  on  an  estate 
which  is  void  at  law:  Oo.  lit.  296,  b.  And  if  it  be  of  a  void 
thing,  it  ayails  nothing,  nor  can  it  make  good  a  void  lease: 
Com.  Dig.  9  Confirmation,  (D  1).  In  Smiih  t.  Sparrow ,  4  Bing. 
84,  Beet,  C.  J.,  says:  **  I  do  not  say  that  the  mere  inception  of 
a  contract  on  a  Sunday  will  avoid  it,  if  completed  the  next  day, 
hot  if  most  of  the  terms  are  settled  on  Sunday,  and  the  mere 
signature  be  deferred  till  the  next  day,  such  a  contract  could 
scarcely  be  supported.''  And  Oaselee,  J.,  remarks,  **  That  the 
plaintiffs  subsequent  assent  was  an  assent  to  the  contract  made 
cm  the  Sunday,  and  there  is  no  evidence  to  show  that  there  was 
sny  subsequent  contract.  Here  the  whole  contract  was  com- 
pleted on  the  Sunday;  so  that  it  is  unnecessary  to  enter  into  any 
nice  distinctions,  or  to  decide  whether  a  contract  would  be  bind- 
ing if  all  the  terms  of  it  were  agreed  on  Sunday,  and  a  writing 
Mmtaining  them  signed  the  first  thing  on  Monday  morning.'' 

It  has  been  argued  at  the  bar,  that  Clough  v.  Davis  is  a  case 
«f  ratification  of  a  contract  made  on  Sunday.  But  there  the 
note  was  written  on  Sunday,  and  given  to  an  agent,  with  au- 
thority to  deliver  it  on  Monday.  No  contract  was  completed  on 
Sunday,  but  something  remained  to  be  done.  The  attempt  to 
eonfer  an  authority  on  Sunday  was  ineffectual.  It  was  the  sim- 
ple case  of  a  person  assuming  to  act  as  agent  for  another  with- 
out authority.  But  the  note  came  into  the  hands  of  the  payee, 
whether  with  or  without  an  original  authority  was  immaterial, 
for  while  it  was  there  the^ef endant  promised  to  pay  it,  and  thus 
made  a  new  contract. 

But  it  is  said  the  plaintiff  is  an  indorsee,  and  that  the  note  is 
not  void  in  his  hands.  In  Drury  v.  DeforUaine,  1  Taunt.  181,  a 
contract  made  on  Sunday  was  said  to  be  void.  In  Bloxsome  v. 
WUliams,  3  Bam.  &  Cress.  282,  the  disability  to  sue  upon  such 
a  contract  is  confined  to  those  who  become  parties  to  it  with  the 
knowledge  that  it  is  illegal.  In  Fenndl  v.  Ridler,  5  Id.  406,  it 
is  held  that  it  would  not  be  void  so  as  to  defeat  a  claim  by  an 
innocent  party,  and  that  such  must  have  been  the  meaning  of 
the  court  in  Drury  v.  DeforUaine,  But  this  case  finds  merely 
that  the  plaintiff  is  an  indorsee.  He  is  not  necessarily,  nor  is 
there  any  presumption  that  he  is,  innocent  of  all  knowledge  of 
the  original  illegality  of  the  contract.  If  any  further  facts  ap- 
peared on  the  trial  than  are  presented  by  the  case,  it  may  per- 
haps be  amended  in  such  a  way  as  to  present  other  questions. 
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And  perhaps,  as  the  defendant  took  the  shingles  into  his  pos- 
session subsequent  to  the  Sabbath,  he  may  be  made  liable  for 
their  value  upon  a  quarUwm  meniit,  upon  the  authoriiy  of  the 
case  of  WiUiams  t.  Paid,  6  Bing.  653.  But  the  plaintiff  can  not 
maintain  his  suit,  if  it  hare  no  other  foundation  than  the  con- 
tract made  on  Sunday,  and  upon  the  present  facts  he  is  not  en- 
titled to  recover. 
Verdict  set 


CosTRAcn  Mads  ok  SuinuT,  when  Vom:  See  prior  oaaes  in  this  aeriee  eol- 
laoted  in  the  note  to  C^DmaM  t.  Sweenqf,  39  Am.  Deo.  830. 

Tbm  nasciBAL  oasb  is  ▲  LBAnnro  AiriBOBrrr  on  the  effects  of  oontraoti  made 
on  Sunday,  and  is  dted  and  affinned  in  the  following  cases:  PettUy.  PettUf  22 
Aim.  20S;  BouteOev.  Mdeiidy,  19  N.  H.  197,  to  the  effect  that  a  void  contract 
is  incapahle  of  ratification;  and  in  Tueher  v.  West,  29  Ark.  393;  ffOl  t.  Wil- 
£er,  41  Ga.  463;  Sojprer.  Wheeler,  31  Iowa,  114;  Reynolds  v.  Steveneon,  4  Ihd. 
820;  Lower.  WdU,  25 Id.  606;  Oumberkmd  Bank  v.  Mapberrf,  4SMe.  440^ 
Oratuon  v.  Oott,  107  liass.  440;  Vdmey  t.  /VsncA,  19  N.  H.  235;  SkUe  Oap-^ 
Utd  Bank  t.  Thompmm,  42  Id.  370;  George  v.  Georffe,  47  Id.  30;  Reeifee  t. 
Butcher,  31  N.  J.  226;  Bamee  v.  Waieon,  2  W.  Va.  393,  to  the  effect  that  a 
promissoKy  note  giyen  on  Sunday,  is  Toid,  becanse  giving  the  same  is  secular 
business. 


Pbofbebstobs  of  the  Ufpeb  Looks  v.  Abboit* 

[U  Sam  Hakhbibb,  1B7.] 

Pbomisb  B1a2>i  vob  thx  Bsnsitt  or  Anothxb  need  not  necessarily  be  in 
writing. 

AoBXUfXiiT  TO  Pat  Toll  on  Cebxain  Lumbbb  of  a  third  party,  if  the 
plaintiff  would  aUow  the  same  to  pass  through  his  canal  locks,  is  an  orig- 
inal undertaking  and  need  not  be  in  writing. 

Assumpsit,  to  recover  the  amount  of  toll  due  on  aooonnt  of  th» 
passage  of  lumber  of  one  Sanborn  through  plaintiffii'  oanaL  The 
further  facts  appear  in  the  opinion. 

Ainsworth  and  Bellows,  for  the  defendant. 

Perley,  for  the  plaintiffs. 

By  Court,  Gilgbbist,  J.  If  the  defendant's  promise  had  been 
a  collateral  undertaking,  in  the  drouznstances  of  this  case,  it 
must  have  been  in  "writing.  The  principle  established  by  th» 
cases  is,  that  if  any  credit  is  given  to  the  party  who  receives  the 
benefit,  the  undertaking  of  the  other  is  collateral,  and  voidable 
unless  in  writing:  Holmes  v.  Knight,  10  N.  H.  177,  and  cases 
there  cited.  Whether  this  principle  has  not  been  sometimes  so 
applied  as  to  transform  the  collateral  liability  into  a  principal 
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liability,  as  it  is  intimated  in  that  case  may  have  been  done, 
need  not  be  now  inquired  into,  because  it  is  the  opinion  of  the 
court  that  the  promise  by  the  defendant  was  clearly  an  original 
undertaking. 

Sanborn  had  caused  the  lumber  to  enter  the  head  of  the  canal. 
At  this  place  the  tolls  are  usually  exacted  for  the  passage 
through  the  locks.  At  this  point,  then,  Sanborn  had  incurred 
no  liability.  He  had  his  choice,  either  to  pay  the  tolls,  that  the 
lumber  might  pass  through  the  looks,  or  to  withdraw  the  lum- 
ber from  the  canal.  The  lumber  was  not  to  be  stopped  at  this 
place  if  the  tolls  were  not  paid,  but  in  that  event  its  stoppage 
would  take  place  at  the  locks  at  the  foot  of  the  canal.  In  this 
emergency,  application  was  made  to  Abbott,  and  he  thereupon 
promised  the  agent  that  if  he  would  permit  Sanborn  to  pass  the 
lumber  through  the  locks,  he,  Abbott,  would  be  responsible  for 
the  tolls.  This  was  not  a  promise  to  be  answerable  for  San- 
bom's  debt,  nor  a  promise  to  pay  the  tolls  if  Sanborn  did  not 
pay  them,  but  a  new  and  distinct  contract,  to  which  there  were 
no  parties  but  the  agent  and  Abbott.  The  case  is  likened  by 
the  defendant  to  that  of  a  traveler  on  a  turnpike  road,  who  is 
bound  to  pay  his  toll  when  he  reaches  the  gate.  But  he  is  not 
bound  to  pay  any  toll  if  he  does  not  pass  through  the  gate. 
He  may  choose  to  turn  back,  and  in  that  event  he  would  be 
under  no  liability  to  pay  toll  for  traveling  over  the  road.  Such 
was  the  position  of  Sanborn.  He  incurred  no  liability  by  caus- 
ing the  lumber  to  enter  the  head  of  the  canal.  It  was  its  pas- 
sage through  the  locks,  and  that  alone,  from  which  the  liability 
arose.  So  &r  was  the  agent  from  making  any  contract  with 
Sanborn,  or  from  giving  any  credit  to  him,  that  he  refused  to 
do  so. 

In  this  case,  the  promise  by  Abbott  may  be  considered  as 
made  for  the  benefit  of  Sanborn.  But  this  fact  alone  does  not 
render  it  necessazy  that  the  promise  should  be  in  writing.  In 
Domed  V.  TraU^  2  Car.  &  P.  82,  a  mother  took  her  son  to  school, 
and  saw  the  master,  but  it  did  not  appear  what  passed  between 
them.  Afterwards,  a  bill  was  delivered  to  the  boy's  uncle,  who 
nid  it  was  quite  right,  for  he  was  answerable.  It  was  held  that 
the  statute  of  frauds  did  not  apply,  and  that  there  was  compe- 
tent evidence  of  an  original  undertaking  by  the  defendant,  the 
uncle.  So  a  promise  by  a  surety  to  indemnify  the  plaintiff  if  he 
also  would  become  surety  for  the  principal,  is  not  within  the 
iiatute:  Chopin  v.  Iferri^J,  4  Wend.  657.  In  Gha/piny.  Lapham, 
SO  Pick.  467,  the  defendant  promised  to  indemnify  the  plaintiff 
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if  he  would  assist  the  defendant's  son  in  his  tmsiness.  The 
plaintiff  accordingly  signed  a  note  as  surety,  with  the  son  as 
principal,  which  he  afterwards  paid,  and  it  was  held  that  the 
promise  was  not  within  the  statute.  The  opinion  of  the  court 
is,  that  there  should  be 
Judgment  on  the  verdict. 

Pbokibb  Madb  tob  thb  BsNXvrr  of  Anothkb,  when  need  not  be  in  writ- 
ing: See  Andanon  y.  DtmoU^  31  Am.  Dea  612,  and  prior  oases  in  this  series 
eited  in  note  thereto;  Ndaon  y.  BoiftUon,  37  Id.  148»  and  oases  cited  in  note. 
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[14  Nxw  HAMPOOBa,  273.] 

All  PRonBiT,  Bbal  akd  Pebsokal,  or  a  Debtor,  is  Liablb,  both  during 
his  life-time  and  afterwards,  for  the  payment  of  his  debts,  which  liabilitj 
is  to  be  made  effectual  by  special  proyisions  of  the  law  for  that  purpose. 

Pbopebtt  of  ▲  Dbbtob  OAir  not  be  Applied  to  the  Patmbnt  or  a  Debt, 
when  the  remedy  thereon  is  barred  by  statute. 

Administbatiok  of  as  Estate  as  iNsoLyENT  is  Good,  although  the  same 
afterwards  turns  out  to  be  solyent. 

Cbbditob  whose  Claim  Depends  upon  a  Goittinobnot,  which  has  not  hap- 
pened during  the  pendency  of  the  settlement  of  an  insolyent  estate.  If 
not  barred  by  failing  to  present  such  claim  to  the  commissioner  for  al- 
lowance. 

BxBOirroB  ob  Administbatob,  at  Common  Law,  could  not  sell  the  real 
estate  of  the  deceased  for  the  payment  of  his  debts  unless  ezpresslj 
charged  for  that  purposci  Such  real  estate  descended  to  the  heir  of  the 
deceased. 

Obuoee  in  a  Bond  Bzbouted  bt  the  Deceased,  binding  on  himself  and  hit 
heirs,  might,  at  conmion  law,  sue  either  the  heir  or  executor  at  his 
election,  and  have  execution  against  the  lands  of  the  deceased,  unless  the 
same  had  been  specifically  deyised,  or  the  heir  had  aliened  them  prior 
to  action  brought. 

Remedy  to  Cbeditobs  bt  Bond  and  Spboialtt,  in  an  Action  of  Debt, 
against  the  deyisee  and  the  heir  who  had  aliened,  was  giyen  by  the 
statute  of  3  and  4  Wm.  and  Mary,  a  14,  which  remedy  was  extended 
to  the  colonies  by  the  third  section  of  the  act  of  5  Geo.  iX,  and  may  be 
considered  as  part  of  our  common  law. 

BvoH  Statute  did  not  PBoyiDE  toe  thb  Maintbnanob  of  an  action  at 
law  by  the  creditor  of  an  estate  against  a  legatee^  to  reooyer  his  debt^ 
and  cousequently  no  such  action  can  be  sustained. 

Legacies  abe  Beached,  fob  the  Payment  of  Debts,  through  the  ex- 
ecutor or  administrator,  by  the  latter*s  retaining  the  same  until  the  debts 
are  paid. 

IdOATEES  Who  hate  been  Paid  theib  Legacies  are  bound  to  refund  a 
ratable  part  thereof,  if  debts  are  presented  to  the  executor  or  admin- 
istrator, more  than  sufficient  to  exhaust  the  residuum  after  such  l^gaoiM 
haye  been  paid. 
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BsMBDT  AOAnrav  THE  Lbgatxes  IS  Cut  ovf  by  failing  to  present  the  claim 
to  the  oommiasioner  within  the  time  limited  by  statate,  notwithstand- 
ing anch  olaim  depends  npon  a  contingency  which  has  not  happened. 

AcnoB  OF  Debt  on  ▲  Claix  ▲OADrar  a  Dkjbabbd  Debtor  should  not  be 
bnmght  against  the  heirs  and  devisees  jointly,  if  the  heirs  take  nothing 
by  descent. 

WhRHXR  ▲  CBBDnX>B,    WHOSE   GliAIM    DEFENDED    UFON    A  GOSTZNGENOT, 

can  in  any  case  come  into  equity  to  enforoe  payment  against  legatees 
who  have  reoeiTed  their  legacies,  gmcBre. 

GoTSHAST  agamst  the  heixs,  devisees,  and  legatees  of  one 
John  Harris,  npon  a  -written  obligation,  by  which  the  latter 
bonnd  himflelf  npon  the  happening  of  a  certain  contingency. 
Hairifl  died  on  March  31, 1839,  and  his  estate  was  administered 
npon  as  insolvent.  It  afterwards  turned  out  that  the  estate  was 
solvent,  and  on  the  first  Tuesday  of  May,  1841,  the  balance  was 
distributed  to  the  legatees.  The  devisees  had  already  received 
the  estate  devised  to  them.  After  the  settlement  of  the  estate, 
the  contingency  happened  upon  which  Harris  became  liable. 
Plaintiff  had  never  presented  his  claim  to  the  commissioner. 
The  defendants  demurred  to  the  declaration.  The  further  facta 
ajypear  in  the  opinion. 

Duncan,  for  the  plaintiff. 

T.  Leland,  for  the  defendants. 

By  Oourt,  Pabxeb,  C.  J.  The  plaintifb  rely  upon  the  statute 
of  July  2, 1822,  providing  that  the  estate  of  every  person  dying 
testate  shall  stand  chargeable,  among  other  things,  with  the 
just  debts  which  he  owed,  in  the  same  manner  in  wluch  intestate 
estates  are  charged:  1  N.  H.  L.  357.  Another  statute  of  the 
same  date,  relative  to  the  descent  and  distribution  of  intestate 
estates,  enacts  that  they  shall  stand  chargeable  vrith  the  just  ex- 
penses of  the  administration,  etc.,  the  just  debts  which  the  de- 
ceased owed,  and  vrith  the  support  of  the  infant  children  until 
they  arrive  at  the  age  of  seven  years,  and  that  the  residue  of  the 
personal  estate,  if  any,  shall  be  distributed  to  the  widow  and 
heirs,  etc. :  Id.  853. 

It  is  a  general  principle  pervading  our  legislation  that  the 
estate  of  an  individual,  real  and  personal,  with  certain  exceptions 
in  the  case  of  poor  debtors,  is  liable  for  the  payment  of  his  debts. 
It  applies  as  well  during  the  life-time  of  the  debtor  as  after- 
wards, but  in  both  cases  it  is  to  be  made  effectual  by  the  force 
of  other  special  provisions  of  the  law  for  that  purpose.  If  a 
debt  may  be  said  to  exist  when  the  remedy  is  barred  by  statute, 
the  i>roperty  of  the  debtor  can  not  be  applied  to  the  payment  of 
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it,  whether  the  statute  be  applicable  to  the  estate  of  a  living' 
debtor,  or  that  of  one  who  has  deceased.  In  Wilkinson  v. 
Leland,  2  Pet.  658,  cited  for  the  plaintiff,  it  said  that  the  title  to 
lands  which  Tests  in  the  heir  and  devisee,  is  ''  incumbered  with 
til  the  liens  created  by  the  party  in  his  life-time,  or  by  the  law 
$,i  his  decease;"  that  ''it  is  not  an  unqualified  although  it  be 
a  vested  interest,''  and  that  **  it  confers  no  title  except  to  what 
remains  after  eveij  such  lien  is  discharged/'  It  is  stated  in  the 
same  opinion  that  **  the  laws  of  Bhode  Island  in  all  cases  make 
the  real  estate  of  persons  deceased  chargeable  with  their  debts, 
whether  inhabitants  or  not;"  but  it  is  further  said:  ''If  the 
authoriiy  to  enforce  such  a  chaige  by  sale  be  not  confided  to  any 
subordinate  court,  it  must,  if  at  all,  be  exercised  by  the  legisla- 
ture itself:"  WUhinson  v.  Ldand,  2  Pet  660. 

The  general  provision  of  the  law  making  estates  liable  to  the 
payment  of  debts,  was  inserted  on  account  of  different  rulea 
having  prevailed  at  common  law;  and  we  must  look  to  the  par- 
ticular statutes  for  our  authoriiy  to  administer  this  general 
principle,  and  for  the  manner  in  which  it  is  to  be  made  effectual. 
The  estate  of  John  Harris  was  administered  as  an  insolvent  estate, 
and  this  was  a  legal  mode  of  administration,  notwithstanding 
it  proved  to  be  solvent.  By  the  provisions  of  the  act  regulating 
the  settlement  and  distribution  of  insolvent  estates,  all  demands 
which 'the  deceased  owed  at  his  death,  whether  payable  or  not 
at  the  time,  might  be  presented  and  allowed  by  the  commissioner 
appointed  for  the  purpose,  and  paid  through  the  intervention  of 
the  administrator  by  a  sale  of  the  property  of  the  deceased. 

There  are  provisions  for  an  objection  by  the  executor  or  ad- 
ministrator, and  for  an  appeal  from  the  decision  of  the  commis- 
sioners by  the  creditor,  and  for  the  prosecution  of  suits  in  such 
cases  against  the  executor  or  administrator.  The  seventh  sec- 
tion provides  that  all  claims  exhibited,  rejected,  and  not  prose- 
cuted, and  all  demands  which  might  have  been  exhibited,  but 
were  not,  shall  be  forever  barred,  and  that  no  action  against  any 
executor  or  administrator  of  any  such  estate  shall  ever  be  sus- 
tained otherwise  than  in  this  act  is  provided.  There  is  then  a 
proviso,  "  that  nothing  herein  contained  shall  be  construed  to 
impair  any  remedy  of  a  creditor  against  the  heirs  or  devisees  of 
any  such  estate,  whose  demand  could  not  be  allowed  by  the 
commissioners,  because  the  same  depended  upon  a  contingency 
which  had  not  happened  before  or  during  the  time  allowed  to 
the  creditors  to  prove  their  demands:"  1  N.  H.  L.  864. 
The  claim  of  the  plaintiff  depended  upon  a  contingency  which 
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had  Dot  happened  at  the  expiration  of  the  commission.  He  is, 
therefore,  within  the  saving  of  this  proviso,  if  he  has  by  any 
other  law  a  remedy;  and  the  question  is,  what  remedy  he  has 
against  the  heirs  or  deyisee  of  the  estate.  We  have  no  statute 
upon  this  subject.  By  the  common  law  the  executor  was  to 
collect  and  convert  the  personal  estate  into  money,  and  pay  the 
debts  according  fco  their  priority;  but  lands,  unless  expressly 
made  chargeable,  or  assets,  descended  upon  the  decease  to  the 
heir,  unless  devised.  In  the  latter  case  the  devisee  became  en- 
titled  to  them. 

The  executor  or  administrator  could  not  seU  the  lands  for 
payment  of  debts,  unless  expressly  charged  for  that  purpose. 
When,  however,  the  ancestor  bound  himself  and  his  heirs  in  an 
obligation,  the  obligee  might  sue  the  heir  or  executor  at  his 
election,  and  have  execution  of  the  land  descended  to  the  heir. 
But  if  the  heir,  before  an  action  brought  against  him,  had 
aliened  the  assets,  the  obligee  was  without  remedy;  and  if  the 
ancestor  had  devised  the  lands,  the  creditor  by  the  common  law 
could  not  reach  them  in  the  hands  of  the  devisee,  and  had  no 
remedy  against  heir  or  devisee. 

To  remedy  the  evils  arising  from  this  state  of  the  law,  the 
statute  of  the  8  and  4  Wm.  and  Maxy,  c.  14,  made  provision  that 
where  the  heir  had  aliened,  he  should  be  liable  to  such  debts  to 
the  value  of  the  land  descended,  in  an  action  of  debt;  and  the 
same  statute,  reciting  that  several  persons  had  by  bonds  or 
other  specialties  bound  themselves  and  their  heirs,  and  had 
afterwards  by  will  disposed  of  their  lands  to  defraud  their  cred- 
itors, enacted  that  such  dispositions  should  be  deemed  and  taken 
only  as  against  such  creditor  or  creditors  as  aforesaid,  his  heirs 
and  their  heirs,  etc. ,  to  be  fraudulent  and  void.  And  that  such 
creditors  might  be  enabled  to  recover  their  said  debts,  enacted 
that,  in  the  cases  before  mentioned, ' '  every  such  creditor  shall  and 
may  have  and  maintAin  his,  her,  and  their  action  and  actions  of 
debt  upon  his,  her,  and  their  said  bonds  and  specialties,  against 
the  heir  and  heirs  at  law  of  such  obligor  or  obligors,  and  such 
devisee  and  devisees,  jointly  by  virtue  of  this  act,"  and  that  the 
devisee  should  be  liable  for  a  &lse  plea,  in  the  same  manner  as 
the  heir:  Bac.  Abr.,  Heirs,  etc.,  F,  vol.  3,  pp.  26,  27;  Hays  v. 
Jaclaon,  6  Mass.  151.  By  this  statute  the  heir  who  had  aliened 
was  liable  in  an  action  of  debt,  and  the  devisee  also  in  an  action 
of  debt.  No  provision  is  made  by  it  for  maintaining  any  other 
action* 

It  is  vety  dear  that,  by  this  statute,  devisees  as  well  as  heirs 
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were  liable  to  the  suit  of  creditors  by  bond  and  specialty  only. 
And  in  the  argument  of  Judge  of  Probaie  y.  Brooks,  5  N.  H.  84, 
I  suggested  that  as  a  reason  why  the  statute  could  never  have 
been  adopted  here,  being  contrary  to  the  policy  of  our  laws, 
which  give  no  preference  to  creditors  by  specially.  The  court, 
however,  held  otherwise,  and  if  that  statute  were  not  adopted 
there  would  seem  to  be  no  remedy  against  a  devisee  here.  And 
I  am  of  opinion,  upon  further  consideration,  that  the  remedy  is 
extended  to  all  creditors  here  by  the  third  section  of  the  act  of 
6  Qeo.  n.,  **  for  the  more  easy  recovery  of  debts  in  his  majesty's 
plantations  and  colonies  in  America;"  which  enacts  that  after 
the  twenty-ninth  of  September,  1732,  the  houses,  lands,  negroes, 
and  other  hereditaments  and  real  estates,  situate  and  being 
within  any  of  the  said  plantations,  belonging  to  any  person  in- 
debted, shall  be  liable  to  and  chargeable  with  all  just  debts, 
duties,  and  demands,  of  what  nature  or  kind  soever,  etc.,  and 
shall  and  may  be  assets  for  the  satisfaction  thereof,  in  like  man- 
ner as  real  estates  are  by  the  law  of  England  liable  to  the  satis- 
faction of  debts  due  by  bond  or  other  specialty,  and  shall  be 
subject  to  the  like  remedies,  proceedings,  and  process,  etc. :  See 
N.  H.  Prov.  L.  235. 

This  statute  having  been  made  expressly  for  the  colonies,  is 
adopted  by  our  constitution  as  one  of  the  laws  which  had  been 
used  and  practiced  on  here,  and  may  be  considered  as  part  of 
aur  common  law,  being  in  amendment  of  it.  By  the  operation 
of  this  colonial  statute,  then,  and  by  the  proviso  in  the  statute 
relative  to  estates  administered  in  the  insolvent  course,  any 
creditor  whose  demand  depended  upon  a  contingency,  so  that  it 
could  not  be  allowed  by  the  commissioner,  has  a  remedy  here 
by  the  common  law  against  the  heir;  and,  by  the  statute  3  and  4 
Wm.  and  Mary,  a  further  remedy  against  the  heir  and  the  de- 
visee. This  action  includes  two  devisees,  and  against  them  we 
see  no  reason  why  it  may  not  well  be  maintained.  But  it  in- 
cludes also  others,  who  are  children  of  John  Harris,  and  who, 
it  is  averred  in  the  declaration,  have  legacies  by  his  will. 

The  plaintiff's  counsel  argue  that  it  may  be  supported  against 
them,  by  the  force  of  the  term  devisees  in  the  exception,  because 
that  term  is  used  to  include  those  who  have  personal  estate  by 
the  will,  as  well  as  those  who  have  real  estate.  There  is  no 
doubt  that  the  terms  legatee  and  devisee  are  sometimes  used  as 
ifynonomous.  The  former  is  perhaps  more  often  used  as  includ- 
ing the  latter.  It  is  so  used  in  the  clause  of  the  statute  cited 
by  the  plaintifiTs  counsel,  providing  that  where  there  is  no 
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or  legatee  of  any  estate  of  a  person  deoeased,  the  same  shall  ao- 
cme  to  the  state:  1  N.  H.  L.  352.  But  the  term  devisees,  in  the 
proviso  of  the  statute  for  the  settlement  of  insolvent  estates,  can 
not  be  considered  as  including  legatees  of  personal  estate,  be- 
cause such  construction  would  be  useless.  The  proviso  is,  that 
the  act  shall  not  impair  the  remedy  of  creditors,  whose  demands 
depend  on  a  contingency  against  the  heir  or  devisees.  It  gives 
no  new  rights,  and  creditors  had  no  right  of  action  against 
legatees  before  its  passage,  which  the  act  could  impair.  There 
is  no  provision  by  the  common  law,  or  by  any  Finglish  statutes 
in  amendment  of  it  before  the  revolution,  or  by  our  statutes,  for 
the  maintenance  of  an  action  at  law  by  a  creditor  of  an  estate 
against  a  legatee,  to  recover  his  debt. 

It  is  the  duiy  of  the  executor  or  administrator  first  to  dis- 
charge all  the  debts,  and  when  they  are  paid  he  is  to  pay  the 
legacies.  If  there  is  not  sufficient  to  pay  both,  the  legacies 
abate  to  the  extent  of  the  deficiency;  and  **  if  the  legatees  have 
been  paid  their  legacies,  they  are  afterwards  bound  to  refund  a 
ratable  part,  in  case  debts  come  in  more  than  sufficient  to  ex- 
haust the  residuum  after  the  legacies  paid:"  See  2  Bl.  Com.  513. 
The  legacies  are  reached,  for  the  payment  of  debts,  through 
the  executor  or  administrator,  by  retaining  until  the  debts  are 
paid,  or  if  more  come  in  afterwards,  by  recalling  sufficient. 

Our  statute,  respecting  the  settlement  of  insolvent  estates,  has 
cut  off  this  remedy,  so  &r  as  contingent  demands  which  could 
not  be  allowed  by  the  commissioner  are  concerned,  by  its  pro- 
vision that  no  suit  shall  be  sustained  against  the  executor  or  ad- 
ministrator otherwise  than  as  is  provided  in  that  act:  Judge  of 
Probate  v.  Brooks^  6  N.  H.  82.  As  no  judgment  can  be  had 
against  him,  he  has  no  occasion  to  recall  anything  from  the  leg- 
atees to  answer  such  demands,  and  the  statute,  in  taking  away 
this  remedy  through  the  administrator,  has  provided  no  other  by 
which  the  legatees  are  made  liable.  This  is  otherwise  in  Massa- 
chusetts: See  Wood  v.  Leland,  22  Pick.  505;  S.  C,  1  Mete.  387. 
Our  statute,  by  saving  the  remedy  against  the  heirs  and  de- 
visees, makes  the  real  estate  chargeable  in  their  hands,  but  it  goes 
no  further.  We  have  found  no  case  where  a  legatee  was  held  to 
contribute  to  an  heir.  Probably  none  is  to  be  found,  as  in  all 
but  insolvent  estates  it  is  the  duly  of  the  administrator  to  pay, 
and  he  may  recall  the  legacies  for  the  purpose.  If  a  legatee 
were  bound  to  contribute,  or  to  pay  the  heir  or  devisee,  that 
would  not  give  the  creditor  a  direct  remedy  against  the  legatee. 

There  is,  perhaps,  good  reason  why  creditors  should  not  have 
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a  direct  remedy  agamst  legatees,  as  many  legacies  are  very  small, 
and  more  e^il  might  result  from  authorizing  suits  directly  against 
them,  than  accrue  from  the  present  state  of  the  law  upon  this 
subject.  No  way  seems  to  be  provided  for  a  creditor  to  reach  a 
distributive  share  of  the  personal  estate  in  the  hands  of  the 
heirs,  where  the  suit  against  the  administiator  is  taken  away: 
See  Howes  y.  Bigdow^  18  Mass.  890.  Perhaps  the  statute  should 
be  amended,  so  that,  in  case  of  estates  actually  solvent,  a  rem- 
edy should  remain  against  the  executor  or  administrator  upon 
demands  which  could  not  be  allowed  by  the  commissioner. 

Another  question  in  the  case  is,  whether  the  action  should  be 
brought  against  the  heirs  and  devisees  jointly,  although  the 
heirs  take  nothing  by  descent.  The  statute  says  the  creditor 
may  maintain  his  action  against  the  heirs  and  devisees  joinfly. 
Some  of  the  cases  in  equity  would,  on  a  first  inspection,  seem  to 
hold  that  it  is  necessary  to  bring  a  joint  bill  or  action  against 
the  heirs  at  law  and  devisees,  although  the  heir  have  nothing: 
OawUr  V.  Wade,  1  P.  Wms.  99;  Warren  v.  Staweia,  2  Atk.  126; 
1  Chit.  PI.  40.  But  we  do  not  see  the  necessity  of  it,  when  it 
clearly  can  not  be  maintained  against  the  heir;  and  if  the  heir 
have  nothing,  he  may  plead  rieiM  per  discent:  See  2  Tidd's  Pr. 
855.  By  heirs  must  have  been  intended  those  who  actually  in- 
herited; for,  being  an  action  ex  corUrachi,  if  not  maintained 
against  all  those  sued,  the  plaintiff  could  not  have  had  judgment 
against  any  of  the  defendants  until  the  passage  of  a  statute 
within  a  few  years  past:  LMngston's  Eafrs  v.  Tremper^  11  Johns. 
102;  Jeffre9on  v.  Morton,  2  Saund.  7,  note  4. 

There  is  a  case,  Booilh  v.  Starr,  5  Day,  419  [5  Am.  Deo.  149], 
where  a  grantee  in  a  deed,  the  covenant  of  warranty  having  been 
broken  after  the  settlement  of  the  estate  of  the  grantor  in  the 
insolvent  course,  reached  the  surplus  estate  in  the  hands  of  the 
guardian  or  trustee  of  the  heir,  by  a  bill  in  chancery.  But  we 
need  not  consider,  at  this  time,  whether  a  creditor  of  an  estate 
represented  insolvent,  whose  demand  depended  upon  a  contin- 
gency, and  could  not  therefore  be  allowed,  can  in  any  case  come 
into  equity  to  enforce  payment  against  legatees  who  have  received 
their  legacies.  In  the  case  in  Connecticut,  the  rights  of  legatees 
were  not  in  question;  the  estate  was  held  in  trust  bya  guardian  of 
the  heir;  and  there  was  no  remedy  at  law  against  any  devisee. 

Upon  the  case  now  before  us,  the  defendants  are  entitled  to 
judgment  upon  the  demurrer.  But  the  pbuntiff  may,  perhaps, 
have  leave  to  amend,  by  discontinuing  against  all  tlie  defend- 
ants except  the  two  who  take  the  real  estate  as  devisees. 
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CoNTiNOBKT  Cladc  AGAINST  EsTATB  or  Dkcxas{ed  Dbbtob,  when  need  not 
be  presented  for  allowance:  See  JofMt  v.  Cocfptty  16  Am.  Deo.  678. 

Liability  of  Propebty  ik  Uakds  ov  Hubs,  deviseee,  or  aUeneee,  to  pay- 
ment of  decedent's  debts:  See  Adaam  y.  Holcombef  14  Am.  Dec.  719;  (7amp> 
helTs  Ccue,  20  Id.  360;  Bruch  v.  Lantz,  21  Id.  458;  Morfi§  v.  MowaU,  22  Id. 
661;  Robarda  v.  Wcrtham,  Id.  738;  Choie  v.  Lochamian,  35  Id.  277. 


Eenihston  v.  Meb.  Go.  Mut.  Ima  Go. 

[14  Nxw  Hampsbbs,  841.] 

Dakaob  bt  Liohtnino  without  ant  CoMBUsnoir  is  not  within  the  terms 
of  a  policy  of  insurance  providing  against  losses  by  fire. 

Absumpsit  on  a  policy  of  iiiBiuanoe  proTiding  agamst  loBses 
by  fire.  It  appeared  that  the  loss  complained  of  was  caused  hj 
lightning.  Whether  such  lighting  caused  any  fire,  "was  not 
determined.    The  lower  court  gave  judgment  for  the  plaintiff. 

By  Oourty  Pabsbb,  0.  J.  There  must  be  a  new  trial.  On  the 
facts  stated,  the  court  can  not  determine  whether  the  loss  is,  or 
IB  not,  within  the  risks  of  the  policy.  If  the  damage  was  from 
lightning  without  any  combustion,  it  is  clearly  not  within  the 
terms  of  the  contract  of  insurance.  The  policy  does  not  pro- 
Tide  against  erery  damage  which  may  arise  from  the  action  of 
the  electric  fluid.  The  charter  of  the  insurance  company  in- 
deed refers  to  lightning,  but  it  is  only  to  authorize  the  defend- 
ant to  insure  against  losses  by  fire,  which  **  shall  happen  by 
lightning.''  This  is  a  very  different  thing  from  direct  losses  by 
lightning,  both  as  regards  their  origin,  nature,  predisposing 
causes,  development,  and  effects,  and  in  reference  to  the  possible 

^  application  of  means  to  prevent  and  to  limit  the  damage. 

The  terms  of  the  policy,  too,  were  to  pay  within  a  certain 
time  after  the  destruction  "by  reason  or  by  means  of  fire." 
Fire  is  the  one  loss  insured  against;  and  lightning,  though  not 
excepted  from  the  sources  of  fire,  is  nowhere,  either  in  the 

t  charter  or  policy  itself,  directly  provided  against.    It  is  true, 

that  there  was  evidence  tending  to  show  that  the  building,  in- 

,  sured  in  the  policy  now  in  question,  was  set  on  fire  by  the  light- 

ning;  and  if  such  veas  the  fact,  this  action  is  well  brought.    But 
this  fact  is  not  made  certain  by  the  evidence,  and  the  question 
must  be  submitted  to  a  jury. 
New  trial  ordered. 

Loss  BT  Fibb,  What  is:  See  OUy  Hre  Iru.  Co.  v.  CarUe$,  34  Am.  Dea 
268,  and  note.    The  principal  case  is  cited  in  Scripture  v.  LoweU  etc.  Iru.  Co., 
10  Gosh.  360,  to  the  effect  that  damages  occurring  by  lightning  are  not  em- 
braced within  a  policy  of  insurance  against  loss  by  fire. 
Am.  Dso.  Vol.  XL— 18 
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TbiraET  V.  Evans. 

[14  Nxw  Haxpoobb,  843.] 

Fabtt  to  ths  Bboord  can  mot  bs  Ck>uPELLBD,  against  Us  oooMnt,  to 

0600016  a  witn688. 

PiOLARATioNB  ov  A  Pabtt  TO  THX  Bboobd  ABB  Adxibsiblb,  if  agaioit  Us 
intereet,  although  ho  appear  to  be  only  tmatee  for  a  third  peraon. 

PBOLARATIOirS   OF   A  GUABDIAN  OONOXBlTZNa   THB  OWNEBSBIP  of   piopertf 

pnrchaaed  by  him,  made  at  the  time  of  aaeh  purchase,  are  admiaslble  In 
evidenoe  aa  part  of  the  rta  geatc^ 

FBB80NAL  Pbopbbtt  ON  THB  Laitd  OF  A  Wabd,  porohasod  and  placed  theio 
by  hla  gnardian,  must,  prima  fa/de^  be  oonsidered  as  the  ward's.  Snob 
presomption  may  be  overoome  by  evidenoe,  and  to  that  end  the  declara- 
tions of  the  gnaHlan,  as  indicating  bis  intention,  may  be  given  in  evl- 
denoew 

^OABDiAN  HAT  PoBGRASB  Fbopbbtt  fOB  HiB  Wabd^  which  will  belong  to 
him,  if  on  arriving  at  age  he  accept  the  property  and  ratify  the  trans- 
action* 

Sl7ABI>IAir  OAH  BOS  PUBOEASB   PBOPBBTT  ABD  PlAOB   IT  OB  THB  LaBD  of 

his  ward,  to  the  Injory  of  his  creditors. 

Tboteb  against  a  sheriff  for  some  oatUe  and  farming  tools,  at- 
iaohed  by  him  as  the  {property  of  David  Tenney.  The  action 
was  originally  commenced  by  David  Tenney,  as  goardian  of  the 
plaintiff,  but  after  the  latter's  coming  of  age,  was  continued  by 
him.  It  appeared  that  the  property  was  ^;:rchased  l>y  the 
guardian,  and  placed  upon  his  ward's  farm.  Plaintiff  con* 
tended  that  the  property  was  purchased  for  him,  to  xebut  which 
the  defendant  gave  evidence,  against  the  plaintiff*s  objection, 
of  declarations  of  his  guardian  made  at  the  time  of  such  pur- 
chase and  subsequently.  Verdict  was  given  for  the  defendant. 
The  further  facts  appear  in  the  opinion. 

Ainswofih^  for  the  plaintiff. 

Pierce^  for  the  defendant. 

By  Court,  GniCHBiST,  J.  The  first  question  in  this  case  arises 
upon  the  admission  of  the  acts  and  declarations  of  the  guardian 
in  relation  to  the  property.  The  case  finds,  that  in  order  to 
prove  that  the  guardian  owned  the  property,  evidence  was  re- 
ceived of  his  acts  and  declarations  at  the  times  when  he  pur- 
chased it,  and  at  other  times  before  the  attachment,  tending  to 
show  the  fraudulent  character  of  the  transactions.  This  evi- 
dence is  of  two  descriptions.  That  part  of  it  which  relates  to 
the  guardian's  declarations  at  other  times  than  those  when  he 
bought  the  property,  must  be  considered  in  reference  to  the 
guardian's  position  as  a  party  to  the  record,  for  it  is  on  thai 
ground  only  that  it  is  admissible. 
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The  plaintiff  contends  that  the  guardian  was  competent  to 
testify,  and  therefore  his  declarations  could  not  have  been  given 
in  evidence.  It  is  stated  in  the  case  of  Boss  v.  Knight,  4  N.  H. 
288,  that  the  declarations  of  a  person  relating  to  a  fact,  who 
might  have  been  called  as  a  witness,  are  inadmissible.  The  cases 
cited  in  the  argument  for  the  plaintiff  merely  recognize  the 
principle  stated  in  Boss  v.  Knight.  But  it  is  necessary  to 
go  somewhat  further  than  this,  and  to  establish  the  position 
that  the  defendant  might  have  compelled  the  guardian  to  tes- 
tify, in  order  to  exclude  the  evidence  of  his  declarations.  But 
the  plaintiff's  position  is  not  without  authority  to  support  it. 
Cowling  v.  Ely,  2  Stark.  N.  P.  8C6,  a  minor  brought  a  suit  by  his 
guardian,  and  a  witness  was  offered  by  the  defendant  to  prove 
declarations  made  by  the  guardian,  the  defendant  contending 
that  they  were  competent,  because  the  guardian  was  liable  for 
the  costs.  But  Abbott,  J.,  was  clear  that  they  were  not  admis- 
sible againt  the  plaintiff.  The  report  of  the  case  does  not  show 
on  what  ground  the  ruling  was  made.  But  in  James  v.  Hatfield, 
Stra.  548,  Lord  Chief  Justice  King  allowed  the  defendant  to 
give  in  evidence  the  declarations  of  the  plaintiff's  guardian,  on 
the  ground  that  the  guardian  was  liable  for  costs.  It  is  said,  in 
1  Ph.  &  Am.  Ev.  47,  note  1,  that  much  confusion  has  arisen 
from  inattention  to  the  distinction  between  the  privilege  of  par- 
ties to  a  suit,  and  their  incapacity  in  common  with  other  inter* 
ested  witnesses.  That  a  party  to  the  record  should  not  be  com- 
pelled against  his  consent  to  become  a  witness  in  a  court  of  law, 
is  a  rule  founded  in  good  sense  and  sound  policy.  It  forma 
the  point  of  the  decision  in  the  case  of  Tt^e  King  v.  Wobum,  10 
East,  895, per  Tindal,  0.  J.;  in  Worrall  v.  Jmes,  7  Bing.  395; 
Mauran  v.  Jjomb,  7  Cow.  174.  The  rule  is  said  not  to  be 
founded  exclusively  on  the  ground  of  interest,  but  on  that  also 
of  public  policy:  Commonwedlih  v.  Marsh,  10  Pick.  57.  And  it 
is  recognized  in  PlattekUl  v.  Neio  Paltz,  15  Johns.  805,  and  in 
Drear  v.  Evertson,  20  Id.  142.  So  in  an  action  of  ejectment  on 
the  several  demises  of  two  lessors,  one  of  them  is  not  compella- 
ble to  give  evidence  for  the  defendant,  though  no  title  has 
been  proved  under  his  demise:  Fenn  v.  Granger,  3  Camp.  178. 
The  lessors  of  the  plaintiff,  said  Lord  EUenborough,  are  sub- 
stantially the  parties  on  the  record.  All  are  jointly  liable;  that 
lessor  ux>on  whose  title  the  recovery  proceeds  is  generally  the 
trustee  of  the  other;  and  there  are  the  same  reasons  for  pro- 
tecting them  from  being  examined,  which  have  produced  the 
general  rule  of  law,  that  the  parties  on  the  record*  can  not  be 
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compelled  to  give  evidence  against  themselTes,  and  are  not  per- 
mitted to  swear  in  their  own  favor:  Mayor  of  Colchester  v. , 

1  P.  Wms.  595;  Cherumgo  v.  BirdsaU,  4  Wend.  453;  Common-^ 
wealth  V.  Marsh,  10  Pick.  57;  Columbia  Man.  Co.  v.  DtUchf  18 
Id.  125;  Page  v.  Page,  15  Id.  368.  An  administrator  defendant 
can  not  testify  in  a  cause,  because  he  is  liable  in  the  first  in- 
•ianoe  for  the  costs:  Ibx  v.  Whitney,  16  Mass.  118.  If  the 
guardian,  then,  cotdd  have  been  compelled  to  testify,  the  reason 
for  rejecting  his  declarations  does  not  exist. 

But  the  role  is,  that  the  declarations  of  a  party  to  the  record, 
against  his  interest,  are  admissible:  Spargo  v.  Brown,  9  Bam.  & 
Oress.  S35.  The  leading  case  on  the  subject  is  Bauerman  v. 
Badeniue,  7  T.  B.  663,  which  decides  that  the  declarations  o^ 
the  plaintifi  on  record  are  admissible,  although  he  ajypear  to  be 
only  a  trustee  for  a  third  person.  Lord  Eenyon  said  it  would 
never  have  occurred  to  Sir  M.  Hale,  or  Lords  Holt  or  Hard- 
wicke,  sitting  in  a  court  of  law,  that  they  could  have  gone  out 
of  the  record  and  considered  third  persons  as  parties  in  the 
cause,  and  that  it  was  ''  an  incontrovertible  rule  that  an  admis- 
sion made  by  the  plaintiff  on  record  is  admissible  evidence." 
This  decision  was  followed  by  the  case  of  Oibson  v.  Winter,  5 
Bam.  &  AdoL  96,  where  it  was  held  that  a  trustee  suing  as 
plaintiff  in  a  court  of  law  must  be  treated  in  all  respects  as  a 
party  in  the  cause.  In  that  case,  a  broker  in  whose  name  a 
policy  of  insurance  was  effected  upon  the  property  of  another, 
brought  an  action  upon  it.  The  defendants  pleaded  payment 
to  the  plaintiff,  and  it  was  held  that  although  there  was  no  pay- 
ment, as  between  the  assured  and  the  assurers,  it  was  a  good 
payment  as  between  the  plaintiff  on  record  and  the  defendants, 
^md  therefore  was  an  answer  to  the  action.  Several  other  cases 
warranting  the  dedsion  are  cited  by  Denman,  0.  J.,  in  deliver- 
ing the  judgment  of  the  court.  And  our  opinion  is  that  the  deo* 
larations  of  the  guardian  in  this  case  were  legally  competent  as 
the  admissions  of  a  party  to  the  record. 

The  other  declarations  of  the  guardian  accompanied  the  pur- 
chase of  the  property.  In  addition,  therefore,  to  their  having 
been  made  by  a  jMurty  to  the  record,  they  may  be  examined  in 
relation  to  their  constituting  a  part  of  the  res  geetoe.  The  cir- 
<sumstances  surrounding  the  principal  fact  may  always  be  shown 
to  the  jury,  if  they  are  so  connected  with  it  as  to  illustrate  its 
character;  but  it  is  impossible  to  lay  down  any  precise  general 
rule,  pointing  out  the  cases  in  which  declarations  are  admissible 
as  part  of  the  res  gestoe,  and  those  where  they  must  be  rejected  as 
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the  mere  assertions  of  the  party:  Pod  v.  Bridges,  4  Pick.  378; 
JUen  T.  Duncan,  11  Id.  308.  In  this  case  the  declarations  had 
a  pectiliar  pertinency,  from  the  transaction  which  they  accom- 
panied. The  question  in  controversy  was,  to  whom  the  prop- 
erty on  the  farm  belonged.  The  ward  now  alleges  it  was  his. 
Bnt  when  it  was  placed  there,  the  guardian  had  the  control  over 
it;  and  whether  it  belonged  to  him  or  to  his  ward,  in  managing 
it  he  exercised  no  more  than  a  legal  authority.  It  was  the  proi>- 
erty  of  one  or  the  other  of  them,  and  on  the  question  of  owner- 
ers^p  nothing  would  be  more  likely  to  throw  light,  than  the 
dedaxations  of  the  person  who  was  actually  exercising  the  con- 
trol of  it:  Blahe  t.  White,  13  N.  H.  267. 

Personal  property  on  the  land  of  the  ward,  purchased  and 
placed  there  by  the  guardian,  must,  primafacie,  in  the  absence 
of  evidence  to  the  contrary,  be  considered  as  the  ward's:  Tenney 
V.  Evans,  11  N.  H.  846.  But  on  its  being  shown  that  the 
guardian  had  no  other  property  of  the  ward  than  the  proceeds 
of  the  land,  the  question  of  ownership  was  somewhat  less  clear. 
The  act  of  purchase  might  then  be  considered  as  somewhat 
equivocal,  and  its  effect  would  depend  on  the  intention  or  dis- 
position from  which  it  proceeded;  and  this  would  best  be  de- 
noted by  the  expressions  accompanying  it.  Whether  the  guard- 
ian purchased  the  property  with  his  own  money,  or  with  that  of 
his  ward,  was  a  subject  of  inquiry.  Now,  whenever  the  conduct 
of  a  person  at  a  given  time  becomes  the  subject  of  inquiry,  his 
expressions,  as  constituting  a  part  of  that  conduct,  and  indicat- 
ing his  intention,  can  not  properly  be  rejected  as  irrelevant. 
In  questions  of  fraud,  or  bona  fides,  where  the  intent  with  which 
an  act  is  done,  is  generally  so  important,  it  is  difficult  to  form  a 
correct  judgment  unless  a  view  is  had  of  the  whole  transaction,  of 
course  including  the  conversation  which  forms  a  part  of  it.  When 
a  man  does  an  act,  the  presumption  is,  that  his  contemporary 
declaration  accords  with  his  real  opinion  and  intention:  Hadiey 
V.  Carter,  8  Id.  40.  In  that  case  the  question  was,  whether  a. 
servant  was  enticed  from  the  employ  of  the  plaintiff;  and  it  waa 
held  that  his  declaration,  made  at  the  time  he  left  the  plaintiff's 
service,  and  showing  that  he  went  away  of  his  own  accord  and 
for  reasons  of  his  own,  was  admissible.  And  whenever  evidence 
of  an  act  done  by  a  party  is  admissible,  his  declarations,  made 
at  the  time,  and  having  a  tendency  to  elucidate  or  give  a  char- 
acter to  the  act,  and  which  may  derive  a  degree  of  credit  from 
the  act  itself,  are  also  admissible:  Sessions  v.  LUUe,  9  Id.  271. 
These  remarks  apply  to  the  declarations  of  the  guardian,  made 
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at  the  tames  of  the  purchases.  They  were  competent,  as  part  of 
the  rea  gestcB,  The  other  declarations,  tending  to  show  the 
fraudulent  character  of  the  transaction,  seem  to  be  mere  narra- 
tion, and  not  a  part  of  the  res  gestcB,  as  thej  did  not  accompany 
any  act,  and  are  competent  eyidence,  as  admissions  made  by  a 
party  to  the  record. 

As  to  the  other  point  in  the  case,  there  is  no  doubt  that  a 
guardian  may  purchase  properly  for  his  ward;  and  if  the  latter, 
on  coming  of  age,  accept  the  properly  and  rettify  the  transac- 
tion, the  property  will  belong  to  him.  But  a  guardian  can  not 
purchase  property  and  place  it  on  the  land  of  his  ward,  or  any- 
where else,  to  the  injury  of  his  creditors.  '  In  general,  he  can 
not  by  his  contract  bind  the  person  or  estate  of  his  ward:  Jones 
T.  Brewer,  1  Pick.  817.  But  sales  made  by  persons  of  full  age 
to  infants  are  voidable  only  by  the  in&nt.  They  could  not  be 
avoided  by  the  guardian;  at  any  rate,  where  they  were  made  by 
his  assent:  Oliver  y.  Hmdlet,  13  Mass.  238  [7  Ain.  Deo.  184]; 
Bamaby  v.  Bamaby,  1  Pick.  221.  In  this  case  the  property  did 
not  change  its  owner  by  being  placed  on  the  ward's  land.  Nor 
could  the  ward  make  it  his  while  he  was  under  age.  It  re- 
mained the  guardian's  until  the  ward  became  of  age  and  ratified 
the  purchase,  whatever  might  have  been  the  dealings  between 
the  guardian  and  the  sellers,  or  whatever  shape  their  contracts 
assumed.  We  think,  therefore,  that  the  instmotions  of  the 
court  were  correct. 

Judgment  on  the  verdict. 

DECfLLBATiovB,  WBXS  Admthrtblb  IK  BviDENoa  M  put  of  th«  rw  getUBt 
See  Hou  v.  Bank  qfBurUngUm,  16  Am.  Deo.  664;  £hfant  v.  SmUk,  17  Id.  74; 
Oorham  v.  Canton,  Id.  231;  KimbaU  y.  HunHnffUm,  26  Id.  690;  Demmg  v. 
Oatrringtony  30  Id.  591.  When  because  against  interest:  See  ifyersf  v.  Braumdl, 
16  Id.  729;  Hyde  v.  SUme,  22  Id.  5S2;  Rkhardeon.  v.  Richardwn,  80  Id.  636^ 
and  note.  Admissions  of  a  party  to  the  record  are  always  evidence,  althoagh 
he  be  bat  a  trostee  for  another:  Dani9  v.  OaJb9a%  26  Id.  282. 


Sanfobd  Mfg.  Go.  v.  Wioom. 

[14  Kbw  Hakpsbodb,  441.] 

BsPLBvnr  oak  hot  bb  Maintainbd  unless  the  plaintiff  have,  at  the  tima 
of  the  taking,  either  the  general  or  special  property  in  the  goods. 

Oknsbal  lasum  is  an  AonoN  of  Replbvik  is  simply  a  denial  of  the  tak- 
ing, and  admits  the  plaintiff's  property  in  the  ihing  taken. 

Obbditobs,  in  O&dbr  to  Attack  a  Salb  on  thb  Obound  of  Fbaud^ 
mast  prove  their  debts. 
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ftmuyf  Who  Skxzks  Goods  in  vhb  PoesaanoN  of  a  Third  Pabtt,  on 
a  writ  agamat  the  vendor,  on  the  ground  that  the  sale  of  snch  gooda  waa 
fraudulent,  must,  in  order  to  protect  himself,  prove  the  existence  of  a 
debt  in  favor  of  the  attaching  creditor.  Simply  proving  that  the  writ 
was  issued  in  a  pending  suit  upon  a  promissory  note  is  not  enough. 

QvuLSTtSQ  A  Kbw  Tbial  ON  THB  Gbound  OF  SuBPBiSB  is  disoretionaiy  in 
the  court  below.  The  exercise  of  such  discretion  is  not  reviewable  on 
appeal. 

If  I8TAXX  AS  TO  THB  Lboal  Bffbot  OF  BviDBNOB  is  not  such  suTprise  as 
warrants  a  new  trial. 

Bkfubal  to  Allow  Nkw  Tutimoht  to  bb  Put  in  after  the  case  haa 
been  doeed  and  the  jury  instructed  is  not  ground  for  a  new  triaL 

Beflevin  for  thirteen  bales  of  cotton.  The  defendant  pleaded 
the  general  issue^  and  set  np  title  in  the  property  in  one  Hay- 
den,  and  that  the  same  was  seized  by  defendant  as  depuly  sheriff 
by  yirtae  of  a  writ  of  attachment  against  Hayden.  Plaintiffs 
admitted  all  these  facts  except  the  first,  and  set  up  title  to  the 
goods  in  themselyes  by  sale  from  Hayden.  Upon  the  trial  de- 
fendant attacked  the  sale  of  the  goods  from  Hayden  to  the 
plaintiff  on  the  gronnd  of  fraud,  but  offered  no  eyidenoe  of  the 
debt  under  which  he  proposed  to  justify  his  taking.  Verdict 
was  giTen  for  the  plaintiff.  The  further  facts  appear  in  the 
opinion. 

Wiggin,  for  the  defendant. 

N.  A,  WeUa  and  GhrisHey  for  the  plaintiff. 

By  Oourt,  Qilohbist,  J.  To  support  the  action  of  repleTin, 
the  plaintiff  must  have  had  at  the  time  of  the  caption,  either  the 
general  property  in  the  goods  taken,  or  a  special  property  therein. 
In  this  respect  it  is  like  the  action  of  trover.  If  the  plaintiff 
has  not  the  immediate  right  of  possession,  replevin  can  not  be 
supported,  but  the  party  must  proceed  by  an  action  on  the  case: 
1  Chit.  PI.  187, 188.  The  defendant  pleaded  the  general  issue, 
non  cepit  modo  ei  forma.  This  plea  puts  in  issue  not  only  the 
taking,  but  also  the  taking  in  the  place  mentioned  in  the  decla- 
ration: 1  Chit.  PL  637.  And  the  plaintiff  will  &il,  unless  he 
prnve  the  taking  in  the  place  mentioned:  Johnson  v.  WoUyer,  1 
8t7*a.  607.  But  under  this  issue  which  denies  the  taking  merely, 
thf  defendant  can  not  deny  the  plaintiffs'  property,  winch  is  in 
subs^i^nce  admitted  by  the  plea  of  non  cepU:  Wilk.  Beplev.  81; 
Oill.  Beplev.  166;  3  Stark.  Et.  1296. 

But  whatever  facts  are  put  in  issue  by  the  plea  of  non  cepU 
are  not  contested  in  this  case.  The  defendant  does  not  deny 
the  tak?njj^  in  the  place  mentioned,  but  says  in  his  brief  statement 
that  the  property  belonged  to  one  Hayden,  and  that  he  took  it 
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as  Hayden's  property  by  virtue  of  sundry  "writs  against  him.  To 
proT6  his  official  character,  and  that  he  had  in  his  possession  the 
writs  against  Hayden,  described  in  his  brief  statement,  he  relied 
on  the  admissions  of  the  plaintiff  to  that  effect,  and  to  this  ex- 
tent there  is  no  controversy  between  the  parties.  Admitting 
that  the  property  still  belonged  to  Hayden,  notwithstanding  the 
alleged  euJe  to  the  plaintiffs,  on  account  of  its  fraudulent  char- 
acter, the  question  arises  whether  the  defendant  has  shown  any 
authority  to  interfere  with  it.  He  comes  here  representing  cred- 
itors, and  they  may  avoid  the  sale  on  account  of  its  fraudident 
character  as  to  them.  But  the  sale  is  valid  between  the  parties, 
and  none  but  creditors  can  avoid  it.  But  every  person  who 
chooses  to  bring  a  suit  is  not  therefore  a  creditor,  for  something 
move  than  his  allegation  is  necessary  in  order  to  prove  his  debt. 
Oteditors  or  persons  calling  themselves  such,  must  prove  their 
debts,  and  until  this  is  done  they  have  no  right  to  interfere. 

If,  then,  creditors  can  interfere  only  on  proof  of  an  indebt- 
ment  by  the  alleged  owner  of  the  property,  the  sheriff,  who  is 
an  agent  merely,  can  have  no  rights  greater  than  those  of  the 
principal  whom  he  represents.  If  a  sheriff  take  my  goods  by 
virtue  of  a  writ,  his  process  will  be  a  sufficient  justification  in 
an  action  of  trespass  which  I  might  bring  against  him.  It  would 
be  a  sufficient  warrant  for  his  interference.  But  if  he  take  goods 
in  my  possession  on  the  ground  that  my  title  is  a  voidable  one, 
he  must  show  that  he  has  a  right  to  avoid  it.  And  as  in  the  pres- 
ent case,  his  right  to  interfere  depends  on  the  existence  of  a  debt 
in  favor  of  the  attaching  creditor,  he  was  bound  at  least  to  make 
oat  A  prima  facie  case  of  indebtment. 

But  the  defendant  excepts  to  the  ruling  of  the  court  which 
excluded,  as  he  says,  his  evidence  on  which  he  relied  to  make 
out  a  prima  facie  case  of  indebtment.  This  evidence  was  that 
he  had  in  his  hands  a  writ  against  Hayden  in  which  there  was  a 
count  upon  a  promissory  note,  that  the  action  had  been  entered 
and  was  then  pending  in  the  common  pleas,  and  that  there  had 
been  no  denial  of  the  signature  of  the  note.  But  this  evidence, 
if  admitted,  woidd  not  have  strengthened  his  case.  All  these 
proceedings  merely  show  that  the  plaintiff  in  that  action  alleged 
that  Hayden  owed  him,  and  had  commenced  a  process  for  the 
recovery  of  the  debt.  The  omission  to  deny  the  signature  to 
the  note  proves  at  most  that  Hayden's  defense  was  not  that  the 
signature  was  forged,  but  it  by  no  means  shows  that  he  had  ad- 
mitted the  debt,  nor  does  it  prove  the  debt  in  any  other  manner. 
The  proceedings  tend  to  show  that  the  plaintiff  supposed  that 
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Ilayden  was  indebted  to  him,  but  they  proTe  nothing  more. 
These  remarks  are  made  upon  the  supposition  that  the  rulings 
of  the  court  were  incorrect,  in  relation  to  which  other  questions 
arise  which  we  shall  shortly  consider. 

We  have  been  referred  to  the  case  of  Wtdgery  t.  HasheH^  6 
Blass.  144  [4  Am.  Dec.  41],  as  decisive  of  the  point  that  in  a 
4aase  like  the  present,  the  sheriff  is  not  bound  to  prove  the  ezist- 
snce  of  a  debt.  That  case  was  replevin  for  the  ship  Mac.  The 
defendant  pleaded  that  the  ship  was  the  property  of  John  Taber 
k  Son,  and  traversed  the  property  of  the  plaintLSs,  on  which 
tcaverse  issue  was  joined.  It  appeared  that  the  defendant  was 
%  deputy  sheriff,  and  attached  the  ship  by  virtue  of  a  writ  in 
favor  of  Jacob  Barker  against  John  Taber  &  Son,  and  Parker, 
J.,  ruled  on  the  trial  that  the  defendant  was  not  bound  to  prove 
the  debt  on  which  the  writ  was  instituted.  It  was  held  by  the 
Bopreme  court  that  this  point  was  not  before  them,  because  it 
had  been  agreed  by  the  parties  that  a  verdict  should  be  entered 
Cor  either  of  the  parties  according  to  the  opinion  of  the  court, 
whether  the  plaintiflTs  had  from  the  facts  stated  proved  their 
property  in  the  ship,  or  not.  The  case,  therefore,  is  not  an  au- 
thority beyond  the  reqpect  to  which  the  nieipriuB  ruling  of  Mr. 
Justice  Parker  is  entitled,  to  prove  the  position  for  which  it  was 
dted.  The  only  issue  was  on  the  ownership  of  the  property. 
U  the  parties  chose  to  put  their  case  upon  that  issue,  they  could 
ky  only  the  questions  which  that  issue  raised;  and  it  raised  no 
question  as  to  the  existence  of  any  debt  from  Barker. 

The  case  of  Dcmum  v.  Bryant,  2  Pick.  411,  accords  with  and 
Bupports  the  views  we  have  intimated  in  this  case.  There,  a 
sheriff  sued  in  trespass  by  a  vendee  of  goods,  contested  the 
plaintiff's  titie  on  the  ground  of  fraud.  It  was  objected  that 
the  defendant  gave  no  evidence  of  a  debt  from  the  supposed 
Eraudulent  vendor  of  the  goods,  and  the  court  were  of  opinion 
that  this  objection  was  a  valid  one.  It  was  said  that  the  dieh 
tinction  was,  that  where  the  execution  or  writ  upon  which  goods 
are  taken  is  against  the  plaintiff  himself ,  the  officer  is  justified  by 
the  precept  itself,  for  that  commands  him  to  take  the  goods  of 
the  plaintiff,  and  is  a  sufficient  authority.  But  where  the  goods 
ttkenare  daimed  by  a  person  who  was  not  a  party  to  the  suit 
(«nd  he  brings  trespass,  and  his  titie  is  contested  on  the  ground 
of  fraud  under  the  statute  18  Eliz.,  c.  5,  a  judgment  must  be 
.ihown,  if  the  officer  justifies  under  an  execution,  or  a  debt  if 
ander  a  writ  of  attachment,  because  it  is  only  by  showing  that 
3ia  acted  for  a  creditor,  that  he  can  question  tiie  titie  of  the 


202  Sanford  Mfg.  Co.  v.  Wiooin.  [N.  K 

yendee:  Lake  v.  Billers,  1  Ld.  Baym.  733;  Achworth  v.  Kempc., 
Doug.  41;  Savage  t.  /Smx^/i,  2  W.  Bl.  1104.  The  reason  for  w- 
quiring  proof  of  the  debt  is  as  strong  in  replevin  as  in  trespasn, 
and  we  are  of  opinion  that  the  defendant  was  bound  to  proTO 
that  there  was  a  debt  actually  due  from  Hayden  to  the  Despatch 
Line. 

But  the  defendant  alleges  that  he  was  surprised  by  the  con- 
struction put  upon  the  plaintifiTs  admissions.  These  admissions 
were  that  the  defendant  was  a  deputy  sheriff,  and  had  in  his 
hands  the  writs  described  in  )nB  brief  statement.  The  defend- 
ant says  that  he  did  not  suppose  from  his  understanding  of 
those  admissions,  that  there  was  any  controTersy  about  the 
debts  alleged  to  be  due  from  Hayden  to  the  several  plaintiffs, 
in  the  writs.  It  is  difficult  to  make  an  absolute  rule  upon  this 
subject,  applicable  to  all  cases.  The  granting  or  refusing  a  new 
trial  must  depend  in  a  great  measure  upon  the  legal  discretion 
of  the  court,  guided  by  the  nature  and  circumstances  of  the 
case,  and  directed  with  a  view  to  the  attainment  of  justice: 
Bright  v.  Eynon^  1  Burr.  390.  The  court  in  its  discretion  may 
grant  a  new  trial,  on  the  ground  of  surprise  and  perturbation 
on  the  part  of  counsel,  arising  from  sudden  and  dangerous  sick- 
ness occurring  in  his  family,  and  coming  to  his  knowledge  dur- 
ing the  trial,  where  such  perturbation  deterred  the  counsel  from 
making  an  important  claim  on  behalf  of  his  client,  which  he 
had  a  right  to  make:  CvJtler  y.  Ricey  14  Pick.  494.  The  defend- 
ant rested  his  case  upon  the  eyidence.  He  can  not  properly 
say  that  he  was  surprised  that  the  legal  effect  of  that  evidence 
was  not  so  extensive  as  he  hoped,  and  make  that  a  ground  for 
a  new  trial.  That  a  party  is  surprised  is  sometimes  a  reason 
for  granting  him  a  new  trial:  Vernon  v.  Hankeyy  2  T.  B.  1^3; 
HdrtwrigJU  v.  Bladham,  11  Price,  883.  In  Oist  v.  Mason,  1  T.  B. 
84,  the  defendant  moved  for  a  new  trial,  on  the  ground  that  he 
had  not  offered  evidence  that  a  certain  kind  of  trading  was 
illegal,  because  he  presumed  that  the  jury,  of  their  own  knowl- 
edge, must  have  concluded  that  the  illegality  of  the  contracts 
was  known  to  the  parties  at  the  time  of  making  them.  Ash- 
hurst,  J.,  said  that  the  defendant  made  the  application  in  order 
to  supply  his  own  negligence,  when  it  was  evident  he  was  not 
taken  by  surprise  at  the  trial.  It  is  possible  that  the  counsel 
might  have  been  surprised,  although  we  do  not  well  see  how 
«V6n  that  could  have  been  so,  that  the  court  did  not  agree  with 
him  in  his  views  of  the  law,  although  that  so  often  happens  in 
the  trial  of  cases  that  he  can  hardly  ask  any  indulgence  on  such 
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ground.  The  reason  would  apply  to  any  case  where  the  evi- 
dence has  not  the  effect  anticipated;  and  the  meaning  and  ex- 
tent of  the  admission  are  to  us  so  clear,  that  we  do  not  think  it 
would  be  a  proper  exercise  of  our  legal  discretion  to  grant  a 
new  trial  ior  this  reason. 

The  defendant  also  moTCS  for  a  new  trial  upon  another  ground. 
It  appears  that  after  the  evidence  was  closed,  the  case  argued, 
and  the  judge  had  charged  the  jury,  the  defendant  moved  for 
leave  to  lay  evidence  before  the  jury,  that  Hayden  was  indebted 
to  the  Despatch  line  of  Packets.    We  will  not  say  that  cases 
might  not  exist  where  such  an  application  would  be  reasonable, 
and  shoidd  be  granted  in  the  exercise  of  a  sound  legal  discretion. 
The  case  in  which  it  would  be  allowed,  must  be  one  of  ex- 
treme hardship  to  the  applicant.    The  court  on  such  a  motion 
will  not  hear  an  affidavit  of  any  facts  which  might  have  been 
brought  forward  at  nisi  privs:  Hope  v.  Atkins,  1  Price,  143. 
The  party  can  not  be  allowed  to  take  the  chance  of  a  trial  in  such 
cases,  and  if  he  should  &il,  to  reserve  to  himself  the  alternative 
of  applying  to  the  court  for  a  new  trial:  Harrison  v.  Harrison, 
9  Id.  89.    In  addition  to  this  objection,  we  are  asked  to  rescind 
the  ruling  which  it  was  competent  for  the  court  below  to  make  in 
the  exerdse  of  its  legal  discretion.    Even  where  the  defendant's 
witnesses  came  into  court  after  the  evidence  was  closed,  but 
while  the  plaintiffB*  counsel  was  addressing  the  jury,  and  the 
court  refused  to  permit  them  to  testify,  it  was  intimated  that  such 
refusal  was  not  a  ground  for  a  new  trial:  LeggeUy.  Boyd,8Wend. 
876.    In  that  case  it  is  said  that  it  is  scarcely  possible  to  con- 
ceive a  case  where  the  court  will  interfere  with  the  decision  of  a 
circuit  judge,  who  has  exercised  his  legal  discretion  in  refusing  to 
deilay  the  trial  of  a  cause  until  the  party  can  procure  the  attend- 
ance of  a  witness  who  is  unexpectedly  absent  when  he  is  called. 
Certain  matters  of  practice  must,  from  the  necessity  of  the  case, 
be  left  to  the  discretion  of  the  court;  and  when  that  discretion 
has  been  exercised,  a  revision  of  it  would  be  attended  with  excess- 
ive delay  and  expense.    The  paries  must  be  prepared  for  trial, 
they  must  have  reflected  on  the  legal  effect  of  their  evidence,  and 
must  not  depend  upon  the  indulgence  of  the  court  to  relieve 
them  from  the  consequences  of  their  own  negligence.     If  cases 
were  more  thoroughly  prepared,  evidence  put  in  more  rapidly, 
and  less  time  consumed  in  vague  and  discursive  examinations  of 
witnesses,  the  substantial  merits  of  controversies  would  be  more 
readily  perceived  by  juries,  and  the  public  confidence  in  the  ad- 
mimstratidn  of  justice  would  be  promoted. 
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In  the  present  case,  the  ezclnsion  of  the  evidenoe  rested  en- 
tirelj  in  the  discretion  of  the  court,  and  its  dedsion  upon  tha 
point  we  can  not  revise. 

Judgment  on  the  verdict. 


BsFLBvnrDisoBZBBD  AND  Ddinxd.  and  in  what  cases  liae:  SsenotaatoDini- 
ham  v.  Wycbqf,  20  Am.  Beo.  606,  and  MarahaUy.  Dcwib,  19  Id.  468.  Againal 
an  officer  for  goods  taken  under  l^galprooeas:  SeeCZorlrT.  (SHmier,  11  Id.  802; 
Philips  v.  Harrias,  19  Id.  166;  Brum  v.  Ogden,  20  Id.  fi03;  JhmMam  t.  VPydfc- 
<{^  Id.  695. 

Obnxbal  Iflsus  nr  Bkpuetin  adrntts  the  plamtifPs  nwipart^  in  the  goods 
taken:  Harper  t.  Saher,  16  Am.  Deo.  112. 


WUiLIAHB  V.  PdTNAIL 

[14  Naw  HiMPSBiBa,  840.] 

Debcavd  and  KoraoK  of  Non-paymknt  on  a  Pboiobbost  Nora  made  in  one 
state  and  payable  in  another,  in  an  action  against  the  non-resident  in- 
doreer,  may  be  proved  by  a  notarial  protest. 

Nonox  ov  THB  NoN-PATMXNT  OF  A  PBOMI880ST  NoTB  in  SQ  aotion  against  a 
resident  indoraer,  can  not,  by  the  common  law,  be  proved  by  the  protesk 

Absuhpstf  on  a  promissory  note  executed  in  New  Hampshire, 
payable  in  Boston.  Defendants  indorsed  the  note  in  New 
Hampshire.  The  note  was  sent  to  Boston  for  payment  at  the 
place  designated,  and  payment  being  refused,  the  same  was 
duly  protested.  Upon  the  trial  the  court  held  the  protest  evi- 
dence of  presentment,  demand,  and  notice  to  the  indorser,  and 
Terdict  was  given  for  the  plaintiff. 

BeUaws,  for  the  defendant. 

Thompson^  for  the  plaintiff. 

By  Court,  Pabexb,  0.  J.  It  has  become  almost  a  trite  remark, 
in  i^e  courts  of  the  various  states  of  this  imion,  that  although, 
for  certain  purposes,  the  states  form  but  one  government,  and  are 
properly  to  be  regarded  as  one  entire  nation,  those  purposes  are 
of  limited  character,  and  thai  beyond  them,  the  states  conduct 
their  internal  afGedrs  as  independent  communities.  Among  the 
relations  and  subjects  with  reference  to  which  they  are  to  be  re- 
garded as  foreign  to  each  other,  are  those  questions  which  arise 
as  to  the  drawing,  negotiation,  presentment,  etc.,  of  bills  of  ex- 
change and  promissory  notes:  Carter  v.  Burley^  9  N.  H.  658, 
666.  With  regard,  therefore,  to  a  bill  of  exchange,  such  evi- 
dence of  presentment,  etc.,  as  has  been  introduced  in  this  case, 
would,  under  the  circumstances,  be  sufficient,  if  payable  in 
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another  state  than  that  in  which  it  was  made:  Duncan  y. 
Course,  1  Mill  (S.  0.),  100;  Lmsdale  y.  Btmon,  4  Wash.  86, 148; 
Phosnix  Bank  y.  Hussey,  12  Pick.  483;  TbwnOey  y.  SumraU,  2  Pet 
170, 180;  Buckner  y.  Fvnley,  Id.  686;  Bank  of  UnUed  States  y. 
Daniel,  12  Id.  82;  WeOs  y.  Whiiehead,  16  Wend.  627,  681.  But 
the  instrument  now  sued  on  is  not  a  bill  of  exchange.  On  the 
face  of  it  it  presents  to  us  nothing  more  than  an  ordinary  prom- 
issory note.  And  ''  a  protest  of  an  inland  bill  or  note,  is  not 
eyidence  of  a  demand  or  notice:"  Bayley  on  Bills,  616;  CUy 
Bank  y.  OuUer,  8  Pick.  414;  NichoUs  y.  Webb,  8  Wheat.  826. 
It  appears  that  this  note  is  dated  at  Littleton,  in  this  state,  and 
is  made  payable  at  a  bank  in  Massachusetts.  By  the  cases 
aboye  cited,  and  many  others,  it  is  well  established,  as  we  haye 
already  said,  that  were  the  instrument  a  bill  of  exchange,  these 
&ct8  are  sufficient  to  make  it  a  foreign  bill:  Freeman's  Bank  y. 
Perkins,  6  Shepley,  292. 

We  are  thus  brought  directly  to  the  point  discussed  in  Oar^ 
ter  y.  Burley,  9  N.  H.  668,  664,  and  again  alluded  to  in  SnvUh 
y.  LUOe,  10  Id.  626,  631.  In  the  last  case  it  is  said,  that  "  an 
indorsed  note,  though  it  may  haye  a  similitude  to,  and  an  opera- 
tion like  a  bill  of  exchange,  is  not  one,  technically  speaking; 
and  it  is  not  necessary  to  proye  its  dishonor  by  a  protest,  eyen 
where  the  maker  and  indorser  reside  in  diflforent  goyenmients.'' 
But  it  by  no  means  follows  that  it  may  not  be  proyed  in  that 
way,  although  it  is  not  necessary  so  to  proye  it.  And  we  haye 
no  hesitation  in  adopting  the  conclusions  to  which  the  reason- 
ing in  those  cases  leads,  but  which  were  not  points  actually  de- 
cided in  either  of  them.  It  is  not  necessary  to  repeat  the 
reasoning  at  large.  Each  indorsement  of  a  bill  is,  in  effect,  a 
new  bill,  drawn  by  the  indorser  upon  the  acceptor;  and  the 
similarity  between  the  indorsement  of  notes,  and  the  draining 
and  indorsement  of  bills  of  exchange,  is  so  great,  that  there  can 
be  no  sound  reason  giyen  for  establishing  or  preserring  a  dis- 
tinction between  them,  and  requiring  a  different  character  of 
eyidence  to  proye  the  same  facts  with  regard  to  two  instruments, 
which  though  different  in  some  respects  as  to  their  formal 
phraseology,  are  so  essentially  similar  in  their  nature  and  oper- 
ation. 

Thus  far  the  ruling  of  the  court  below  was  right.  The  protest 
is  to  be  receiyed  as  eyidence  of  the  presentment  and  demand. 
But  a  distinction  is  taken  as  to  the  proof  of  notice.  ''Although 
the  protest  must  be  made  according  to  the  law  of  the  place  of  ac- 
ceptance, yet  the  notice  to  the  drawer  must  be  according  to  fbB 
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law  of  ttxe  place  where  the  bill  was  drawn,  and  to  the  indorsers 
according  to  the  law  of  the  place  where  their  indorsements  were 
respectively  made:"  Story  on  Bills,  sec.  285;  1  Chit.  &  Hulme  on 
Bills,  167,  9th  ed.  Now  the  place  at  which  the  deifendants  in- 
dorsed this  note,  was  within  the  state  of  New  Hampshire,  and 
at  the  time  the  note  matured  (August  21, 1840),  a  protest  was 
not,  in  this  state,  evidence  that  notice  of  the  dishonor  of  the 
note  had  been  given  to  the  indorser.  The  revised  statutes, 
passed  in  1842,  have  altered  the  law  of  the  state  in  this  respect: 
See  c.  14,  sec.  8.  But  that  can  not  a£Fect  this  case.  At  the 
time  of  the  transaction  we  are  now  considering,  the  law  was 
otherwise,  and  the  instructions  of  the  court  on  this  point  were 
erroneous.  The  defendants'  motion,  therefore,  must  prevail* 
New  trial  granted. 

NoTABiAi»  Paongr,  whkw Kvidmiub of Dkmaitd ahd Nohobi  SeibMaierr. 
HaeUe^,  4  Am.  Deo.  372;  Browne  ▼.  PhOadeliMa  Bank,  9  Id.  488;  SiewaH 
V.  Am»om,  Id.  488;  Sharpe  r.  Bingle^,  12  Id.  648;  Hqfr.  BoUMm,  13  U. 
386;  Bear.  Perkine.  14 Id.  745;  Dhwit.  ^<la«N«,  85  Id.  42. 
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Combs  v.  LrrcLE. 

[8  QxaatB  Obasoibt,  810.] 

Fabtt  Loaoes  Right  of  Rbdbmftion  of  property  sold  under  ezaoatioB» 
though  the  yendM  pnrchases  with  the  ohject  and  nnder  a  parol  agreemenft 
to  permit  the  ezecation  debtor  to  redeem,  when  the  latter,  after  being  in 
poMeadon  for  some  time,  executes  a  oovenant  to  abandon  all  possessioD 
or  right  to  possession  of  the  land. 

BiGBT  OF  BiDEUFTioN  OF  Lakd  Sold  undeb  ExxouTiON  exists  wheTo  the 
land  is  sold  at  a  low  figure,  and  others  do  not  bid  because  it  was  under* 
stood  that  the  purchaser  was  buying  it  for  the  execution  debtor. 

Abbitiutobs  not  being  Swoen,  the  whole  proceeding  is  void. 

Bill  for  ledemptionof  real  estate.  The  material  &otB  are  eel 
out  in  the  opinioa.  The  bill  also  prayed  an  injunction  to  re- 
stmin  defendant  from  proceeding  at  law  to  recover  certain 
of  the  property  from  the  complainant.  The  answer  denies  the 
right  of  redemption;  alleges  that  if  it  ever  did  exist  it  had  been 
forfeited;  that  if  complainant  is  entitled  to  redeem,  there  is 
still  a  large  sum  owing  from  him  to  defendant,  as  shown  by  an 
award  of  certain  arbitrators,  to  whom  their  a£BEurs  had  been  sab- 
mitted.  The  defendant  answers  that  the  arbitrators  were  not 
sworn. 

Vroom^  for  the  complainant. 

Dayton,  o&nira. 

DiOKEBSON,  Ohancellor.  The  complainant,  who  was  a  consid- 
erable landholder  in  the  comities  of  Monmouth  and  Middlesex, 
became  embarrassed,  and  his  property  was  sold  under  executions 
issued  from  the  courts  of  law  and  from  this  court.     O^e  &mA, 
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located  at  Middletown,  was  purchased  at  a  master's  sale,  ia 
1835,  by  Mr.  Croes,  who  has  since  sold  it  for  the  price  he  paid 
for  it,  to  the  defendant.  Prior  to  this,  the  defendant  had  pcu> 
chased,  himself,  three  tracts  of  woodland  belonging  to  the  com- 
plainant, at  a  sherifiTs  sale.  The  allegation  is,  that  all  this  prop- 
erty was  purchased  on  behalf  of  the  complainant,  and  with  the 
understanding  that  he  might  redeem  it  by  paying  what  it  cost 
the  purchasers. 

There  is  a  wide  difference  in  the  position  of  the  case,  as  to  the 
farm  purchased  by  Croes,  and  the  wood  lots  purchased  by  the 
defendant  himself.  The  sales  were  made  at  different  times,  and 
by  different  officers,  and  there  are  facts  connected  with  the  one 
which  do  not  at  all  belong  to  the  other.  As  to  the  farm  sold  to 
Mr.  Croes,  there  is  no  difficulty  in  arriving  at  the  character  of 
the  sale.  Mr.  Croes  having  conveyed  the  property  without  cov- 
enants as  to  the  title,  is  a  competent,  and  certainly  every  way  a 
reliable  witness,  and  he  states  frankly  that  his  object  in  buying 
the  property  was  to  befriend  the  complainant.  The  right  to  re- 
deem was  clearly  agreed  to.  The  plan  was  to  sell  off  the  wood 
and  pay  in  that  way,  as  far  as  it  would  go,  and  then  the  com- 
plainant was  to  pay  off  the  balance,  compensate  Mr.  Croes  fox 
his  trouble,  and  take  the  land  back.  Trusting,  as  men  are  apt 
to  do,  in  their  transactions  with  one  another,  that  each  will  pep- 
form  his  part  faithfully,  there  was  no  time  fixed  when  this  re- 
demption should  take  place,  or  in  what  manner  the  business 
should  be  accomplished.  This  answered  veiy  well  for  the  com- 
plainant, but  having  x)aid  his  money,  it  became  irksome  to  Mr. 
Croes,  and  worked  towards  him  a  positive  injury.  The  course 
pursued  by  the  parties  since  the  purchase,  has,  I  think,  com- 
pletely absolved  Mr.  Croes  from  all  obligation  in  law  or  equity 
to  convey  any  of  the  properly  purchased  by  him,  back  to  the 
complainant.  The  sale  to  Croes  was  in  December,  1836;  he 
bought  not  only  this  farm,  but  other  tracts,  to  the  amount  in  all, 
of  four  thousand  two  hundred  and  forty  dollars.  The  other 
tracts  Croes  gave  a  high  price  for,  but  this  farm  was  sold  low; 
the  agreement  was  that  the  complainant  might  redeem  the  whole, 
but  he  passes  by  the  other  lands,  and  seeks  to  redeem  this  farm 
alone.  If  there  was  no  other  objection,  this  would  be  enough. 
He  can  not,  under  any  circumstances,  be  allowed  to  redeem  a 
part,  without  the  whole. 

The  complainant  has  behaved  vezatiously  to  Croes  in  this 
business;  he  came  into  it  to  help  the  complainant,  and  to  save 
his  property  for  him,  but  he  gave  him  in  the  first  instance  a 
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wrong  impiession  as  to  the  property,  leading  him  to  believe  a 
large  tract  of  valuable  woodland  was  included  in  it,  which  turned 
out  not  to  be  so,  and  afterwards  kept  him  out  of  possession.  In 
February,  1836,  however,  the  complainant  executed  a  paper  to 
Mr.  Croes,  which  puts  an  end  to  the  whole  contract  for  redemp* 
tion.  That  paper  declares  the  complainant  thereafter  to  be  only 
the  agent  of  Croes  in  the  said  lands,  and  covenants  to  abandon 
all  possession  or  right  to  possession  in  them.  He  also  agrees  to 
pay  rent  for  the  land  he  occupies  himself,  and  directs  his  ten- 
ant on  the  Middletown  farm  (the  one  now  in  question)  to  con- 
sider Croes  as  the  landlord,  and  yield  to  him  the  possession. 
After  this  the  complainant  still  paid  no  rent,  but  refused  to  give 
up  possession,  and  Croes  brought  suits  against  him,  and  then  for 
the  sake  of  peace  let  him  remain  in  possession  another  year, 
upon  an  agreement  that  he  might  redeem  it  at  any  time  within 
that  year.  He  did  not  redeem  it  within  this  time,  and  Croes 
had  finally  to  go  with  the  sheriffs  of  Middlesex  and  Monmouth 
(for  the  property  lay  in  two  counties),  and  with  other  force,  to 
obtain  possession,  and  gave  him  fifty  dollars  to  give  it  up  peace- 
ably, which  he  did.  After  all  this,  there  is  no  pretense,  in  my 
opinion,  on  the  part  of  the  complainant,  for  any  further  right  to 
redeem  this  properly.  He  has  yielded  all  his  right,  and  diould 
remain  satisfied.  The  evidence  attempting  to  show  fraud  or 
any  misunderstanding  on  the  part  of  the  complainant  as  to  this 
paper,  is  entirely  unsatisfactory.  It  appears  further,  that  Croes 
was  anxious  the  complainant  should  take  the  property  at  any 
time,  but  he  never  would.  He  had  a  hard  bargain  of  it,  and  has 
received  nothing  in  return  for  his  kindness  but  trouble  and  vex- 
ation. 

As  to  the  wood  lots,  whatever  might  have  been  the  original 
design  of  the  defendant,  the  weight  of  evidence  is  clearly  in  favor 
of  the  complainant's  right  of  redemption.  The  lots  sold  low, 
and  others  did  not  bid,  because  it  was  understood  they  were 
sold  for  complainant's  benefit.  The  evidence  is  sufficient  to 
establish  this  point,  without  relying  upon  the  witnesses  whose 
competency  is  brought  in  question;  and  it  would  be  useless, 
therefore,  to  settle  that  point.  William  Hawkins,  William 
Combs,  Cornelius  Boice,  and  Bobert  Mathews,  all  prove  suffi- 
cient for  this  purpose,  and  even  John  M.  Perrine,  the  sheriff 
who  sold  the  property,  and  Nicholas  M.  Disbrow,  the  crier  at 
the  vendue,  both  say  it  was  their  impression,  from  what  they 
saw  and  heard  at  the  sale,  that  the  defendant  bought  for  the 
complainant.    This  whole  business  seems  to  have  been  managed 
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in  a  careless  manner,  and  just  so  as  to  place  the  advantage  on 
the  side  of  the  complainant.  It  is  sufficient  for  the  present 
purpose,  however,  to  be  satisfied  that  the  right  of  redemption 
of  the  three  wood  lots  referred  to  in  the  bill,  is  with  the  com- 
plainant, and  that  he  is  entitled,  from  the  evidence,  to  be 
restored  to  his  land  upon  paying  what  shall  be  found  due,  if 
anything,  on  settlement  of  accounts  between  him  and  the 
defendant. 

From  some  expressions  which  fell  from  the  witnesses,  it  would 
seem  that  the  redemption  was  to  take  place  upon  the  defendant 
being  paid  the  whole  that  complainant  owed  him,  whether  par- 
ticularly relating  to  this  land  or  not.  He  stepped  in  as  his 
friend  and  bought  his  property,  with  the  promise  that  when  he 
was  made  whole  for  whatever  complainant  owed  him,  he  should 
have  his  land  again.  The  defendant  will  also  be  entitled  to  a 
fair  compensation  for  his  time,  trouble,  and  expenses  bestowed 
on  this  business.  This  is  no  more  than  is  just  and  proper  un- 
der the  circumstances.  So  far  as  relates  to  the  arbitration 
which  has  taken  place  between  these  parties,  it  can  pass  for 
nothing,  in  the  view  which  I  take  of  this  case.  In  that  arbitra- 
tion the  Middletown  farm  was  embraced,  and  quite  probably,  as 
suggested  in  the  aigument,  from  a  desire  on  the  part  of  the 
defendant  to  do  almost  anything  to  get  through  with  this  tedious 
and  unpleasant  controversy.  My  own  opinion  is,  that  as  the 
arbitrators  were  not  sworn,  the  whole  proceeding  is  void. 

The  injunction,  therefore,  having  relation  only  to  the  eject- 
ment brought  by  the  defendant  to  recover  possession  of  the 
Middletown  farm,  was  rightly  dissolved,  and  that  order  must 
be  confirmed.  The  usual  reference,  upon  the  other  part  of  the 
case,  must  be  made  to  a  master,  to  state  an  account  between  the 
parties,  in  oonf  ormiiy  vnth  the  views  expressed  in  this  opinion. 

Reference  to  a  master. 


AOKEEMENT  TO  HOLD  LaNB  PuBCHASXD  ON  BXBOITTIOM  FOB  DsmTDANT, 

Effect  of. — Numeroiis  cases  have  arisen  in  which  a  debtor  whoee  land  u  about 
to  be  sold  on  execution  enters  into  a  parol  agreement  with  a  third  person,  by 
which  the  latter  agrees  to  purchase  the  land  and  hold  it  for  the  benefit  of  the 
debtor,  to  be  reconveyed  to  him  on  being  reimbursed  his  expenses  with  interesti 
In  consequence  of  this  agreement,  the  debtor  may  relax  his  efforts  to  pay  the 
debt,  or  the  purchaser  may  be  enabled  to  obtain  possession  at  much  less  than 
the  market  value  by  making  this  arrangement  known  at  the  sale,  and  thus 
preventing  competition  in  the  bidding.  It  is  well  settled  that  the  result  of 
such  an  agreement  is  to  establish  the  relation  of  trustee  and  cestui  que  trttsl 
between  the  parties,  and  that  the  purchaser  holds  the  land  for  the  benefit  of 
the  debtor,  and  will  be  compelled  to  reconvey  on  being  paid  his  expenses  and 
interest-  Adam»  -^  Kable,  6  B.  Mon.  3S4;  Martin  v.  Martin,  16  Id.  8;  LUlard 
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T.  Ccuey,  2  Bibb,  459;  MiOer  v.  AnOe,  2  Bosh,  407;  Oreen  t.  BaU,  4  Id.  586; 
Wittiama  v.  WiUiams,  8  Id.  241;  OWeapie  v.  Stone,  70  Mo.  505;  MarlaU  v.  fTar- 
ridb,  18  N.  J.  Kq.  108;  Sinmg  v.  Okugaw,  2  Mnrph.  289;  Neely  y.  Torian,  1 
Dev.  ft  K  Eq.  410;  7Vim«r  v.  irini7, 2  Ired.  Eq.  132;  8.  C,  38  Am.  Deo.  679; 
Fomtoy  ▼.  MarUn,  6  Ired.  Eq.  169;  MtUhoUand  v.  Tori;,  82  N.  G.  510;  Fe«- 
ftif  V.  Sloan,  76  Id.  127;  ^oinea  v.  0*Conner,  10  Watts,  313;  BeegU  v.  fTcntz, 
65  Pa.  St.  369;  Cbol;  t.  Cbol;,  69  Id.  443;  Boynton  v.  Housler,  73  Id.  453; 
jFbiu<  ▼.  Haaa,  Id.  295;  JTel^A  ▼.  Purvis,  4  Desau.  Eq.  114;  Denton  v.  MeKen- 
tie,  1  Id.  289.  In  this  last  case  an  agent  of  the  porcUkBer  had  tendered  the 
debtor  an  aooount  in  which  the  debtor  was  charged  with  the  amount  of  the 
purchase  money,  and  the  court  held  that  this  was  a  sufBcient  memorandum  to 
take  the  case  out  of  the  statute  of  frauds.  In  Abemathy  v.  Hoke,  2  Ired.  Eq. 
157*  it  was  held  that  a  court  can  not  allow  a  redemption  unless  upon  proof  of 
a  distinct  agreement  to  redeem,  or  upon  eyidence  of  undue  advantage  taken 
of  a  debtor,  or  imposition  on  him.  And  mere  proof  of  friendly  intent  by  de- 
fendant to  favor  the  plaiutifiP  by  allowing  him  to  use  the  property  on  advan- 
tageous terms,  or  even  to  let  him  redeem  if  he  pay  in  a  reasonable  time,  would 
not  entitle  plaintifiF  to  a  decree.  And  in  OiUespie  v.  Stone,  70  Mo.  605,  the 
ooort  affirmed  the  general  rule,  but  held  that  to  entitle  a  debtor  to  redeem,  it 
must  be  shown:  1.  That  such  agreement  was  made  before  the  sale;  2.  That  it 
deterred  others  from  bidding;  3.  As  explanatory  of  the  foregoing,  the  actual 
market  value  must  be  shown,  as  a  great  disparagement  between  it  and  the 
price  paid  would  have  a  material  bearing  with  a  court  of  equity  in  reaching  a 
oonduaion  where  evidence  on  the  main  points  was  inconclusive;  and  4.  The 
date  of  the  offer  to  redeem,  which  should  be  in  a  reasonable  time.  And  in 
that  case,  as  the  offer  had  not  been  made  for  ten  years  and  six  months  after 
the  sale,  it  was  so  unreasonable  that  the  court  refused  to  grant  relief. 

The  statute  of  frauds  does  not  apply  to  these  contracts,  for  they  establish 
a  trust  relation  between  the  debtor  and  the  purchaser.  '*  To  apply  the  stat^ 
ute  of  frauds  as  a  barrier  to  relief,  would  be  to  make  the  statute  an  instru- 
ment for  the  peipetration  instead  of  the  prevention  of  frauds, "  per  Crenshaw, 
J.,  in  Martin  v.  Martin,  16  R  Mon.  8.  There  are  some  decisions,  however, 
which  hold  the  contrary,  and  say  that  such  a  contract,  unless  in  writing,  is 
▼dd:  MeKee  v.  VaU,  79  N.  G.  194;  Bamet  v.  Dougherty,  32  Pa.  St.  371; 
DoOar  Satmnge  Bank  v.  BewneU,  76  Id.  402.  These  cases  do  not  seem  to  have 
met  with  much  favor.  Thus,  in  MtUkoUand  v.  York,  82  N.  G.  510,  where 
this  question  was  before  the  court.  Smith,  G.  J.,  after  affirming  the  general 
rule  as  above  laid  down,  commented  upon  the  decisions  of  that  state,  and 
said:  "We  have  not  overiooked  the  more  recent  case  of  McKee  v.  Vail,  79 
K.  G.  194,  wherein  Mr.  Justice  Reade  decUures  such  a  contract,  when  not 
in  writing,  void.  No  authority  was  cited  for  the  proposition,  and  it  was  not 
involved  in  the  decision,  since  the  jury  find  there  was  no  contract,  parol  or 
other,  to  which  it  could  apply.  Moreover,  in  that  case  there  were  no  con- 
fidential relations  subsisting  between  the  parties,  and  the  promise,  if  made, 
was  a  mere  gratuitous  undertaking,  supported  by  no  consideration  and  with- 
out any  equitable  element.  We  prefer  to  adhere  to  the  train  of  preceding 
decisions.''  In  the  case  of  Bamet  v.  Dougherty,  32  Pa.  St.  371,  a  debtor 
attempted  to  prove  by  parol  that  the  purchaser  had  agreed  to  buy  the  land 
as  his  agent.  The  court  held,  that  since  the  passage  of  the  act  of  April  22, 
1856,  a  trust  in  land  could  be  established  in  no  other  way  than  by  a  writing, 
and  then  continued:  "The  proviso  [of  the  statute],  indeed,  excepts  frcin  its 
operation  resulting  trusts,  such  as  the  law  implies.  A  resulting  trust,  how- 
ever, is  raised  only  from  fraud  in  obtaining  the  title,  or  from  payment  of  the 
purchase  money  when  the  title  is  acquired.     •     •     *     The  defendant's 
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^offer,  in  fhia  case,  was  not  to  show  any  fmnd  in  making  the  purchase  at 
«heriff'a  aaley  mch  as  to  constitute  Richards  [the  purchaser],  or  his  grantee 
Dongherty,  »  trustee  ex  mal^ficio.  No  misrepresentation,  no  management  of 
any  kind  was  avened;  none  was  offered  to  be  proved.  *  *  *  It  was 
nothing  more  than  a  violation  of  an  alleged  promise,  either  implied  or  ex- 
press, whioh  is  of  no  avail  to  induce  a  chancellor  to  decree  the  purchaser  to 
lie  a  trustee."  This  case  can  not  be  regarded  as  affecting  the  general  rule; 
and  if  ii  did,  subsequent  cases  in  the  same  state  counteract  ite  effect.  There 
t%  however,  a  later  case  in  Pennsylvania,  that  of  DoUar  Savings  Bank  v. 
BetmeUf  76  Id.  402,  in  whioh  Sharswood,  J.,  said:  "Nothing  is  clearer  in 
principle  or  better  settled  by  authority,  than  that  a  mere  naked,  verbal 
agreement  by  a  purchaser  at  a  sheriff's  sale,  with  his  own  money,  that  he 
will  hold  the  premises  in  trust  for  the  defendant,  neither  veste  any  equitable 
estate  in  the  defendant  under  the  statute  whioh  prohibits  parol  declarations 
ef  trost— eo  that  no  daim  to  the  money  could  exist  in  him  under  the  oommon 
ooost— nor  does  it  give  any  grouid  for  an  aotioD,  being  a  men  fmdmm 
paetntm,**  This  case  has  been  subjected  to  some  oritieism,  and  Freemaii,  in 
his  woik  on  executions,  at  section  337,  referring  to  it,  said:  "This  case  doea 
not  profess,  however,  to  specify  the  droumstances  in  whioh  the  agreement 
will  be  considered  as  a  '  men  naked  agreement;*  and  from  prior  decisUm  la 
the  same  state,  we  infer  that,  even  there,  a  purchaser  under  such  a  paiul 
agreement  will  be  held  as  a  trustee  where  it  is  shown  that  the  transaotion 
was  intended  as  a  mere  mortgage,  or  where,  owing  to  the  agreement,  the 
purchaser  had  been  permitted  to  bid  in  the  property  upon  terms  that  wolild 
not  otherwise  have  been  open  to  him." 

In  MaHaU  v.  Warrick,  18  N.  J.  Eq.  108,  the  principal  ease  was  refemd  to 
as  settling  the  question  in  that  state,  and  the  oonrt  said:  "  This  decision  is 
loanded  upon  the  plainest  principles  of  equity."  In  the  sabseqnent  ease  of 
MerriU  v.  Brawn,  21  N.  J.  Eq.  401,  it  was  held  that  sueh  a  oontraet  ooold 
Im  sustained  only  on  the  ground  of  fraud;  and  that  where  the  demente  of  the 
ease  were  simply  a  purchase  under  a  parol  promise  to  hold  for  the  benefit  of 
the  defendant  in  execution,  such  a  transaction  could  not  be  enforced  either 
at  law  or  in  equity.  The  court  referred  approvingly  to  the  principal  case, 
but  distingnished  it,  as  it  contained  circumstances  of  fraud.  Hie  general 
mle  is  not  affected  by  this  case,  as  the  court  admitted  that  "whenever 
an  agreement  of  this  nature  has  been  entered  into,  and  the  purchaser  haa 
made  use  of  it,  or  of  any  other  contrivance,  to  obtain  the  property  in  exeon* 
tion  for  an  inadequate  price,  or  to  the  oppression  of  the  defendant^  the  li^t 
to  equitable  relief  is  dear;"  but  as  the  complainant  in  that  case  had  agreed 
to  redeem  in  sixty  days  after  the  sale,  and  had  failed  to  raise  the  money  to 
two  yean  and  a  half,  and  had  pennitted  the  purchaser  in  the  interim  to  im* 
.j^rove  the  property,  he  was  held  to  have  lost  his 
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DuMMEB  ads.  Den  ex  dem.  Seleotmen  of 

Jeesey  City. 

[1  Bfehgib,  86.] 

Ko  Pabtioitlab  Fobm  gv  BEDicATioir  IS  NxcESSABT,  nor  is  it  ceaeiitud  to> 
Hb  validity,  that  the  land  should  be  in  the  actual  use  oroooapatioa  of  tlM 
pablio. 

Lavd  18  SuTFidSBTLT  Dmdicatsd  when  the  omier  of  a  tract  iduch  has 
been  mapped  oat  as  a  city,  marks  it  on  the  map  as  public  land  reserred 
from  sale,  and  it  is  regarded  by  the  public  and  the  grantor  as  reserved 
for  a  pablio  market-place,  though  it  is  partly  xmder  water  and  has  not 
been  used  by  the  public. 

Dbdioatiqn  gw  Land  bobs  not  Gabbt  ths  Fbb  where  the  pablio  cooUl 
enjoy  the  premises  for  the  purposes  intended  as  fully  without  as  with  it. 

Wbxbb  ▲  Pabtt  Conyxts  Land  Dsdigated  to  the  Pubuc,  the  fee  to  the 
land  passes,  subject  to  the  legal  right  vested  in  the  public  to  the  possea- 
.  sion  and  use  of  the  land. 

Ejsctmxnt  mat  be  Maintainxd  against  Ownbb  oy  Fn  when  the  plalnt» 
iff  is  entitled  to  the  possession  of  the  premises. 

EracTBfXNT  MAT  BB  Maqhtainbd  FOB  Land  Dbbigatbd  TO  THB  PuBUO  be- 
fore the  paasage  of  an  ordinance  appropriating  the  land  for  the  purpoe*^ 
specified. 

Ejectment  in  the  circuit  court  of  Bergen.  Verdict  for  plaint- 
iff by  direction  of  the  court,  with  liberty  to  defendant  to  move 
this  court  to  set  it  aside  and  enter  a  nonsuit.  One  Dey  ptur- 
chased  a  tract  ol  land  as  a  site  for  a  cify,  and  caused  it  to  be 
laid  out  in  streets  and  squares.  A  portion  of  the  premises, 
covered  mostly  by  water,  was  marked  as  public  land  and  with- 
held from  sale.    This  portion  was  known  by  the  people  as  the 
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*'  market  ground."  The  premises  in  controversy  are  a  part  of 
this  tract.  The  property  was  divided  into  shares  by  Dey  and 
sold,  and  the  purchasers  were  incorporated  by  the  legislature; 
the  company  subsequently  became  owners  of  all  the  land  by 
conveyance  from  Dey.  The  freeholders  and  inhabitants  of  this 
district  were  afterwards  incorporated  as  a  city;  but  before  the 
passage  of  this  act,  the  associates  had  conveyed  to  the  defend- 
ant the  premises  in  dispute,  but,  by  the  terms  of  the  deed, 
'^  without  prejudice  to  the  rights  and  privileges  of  any  other 
person  or  persons,  and  subject  to  all  such  rights  and  liabilities." 
The  defendant  knew  at  the  time  that  the  land  was  marked  as  re- 
served for  public  purposes,  and  once  said  he  would  give  it  up  if 
the  public  vranted  it.  The  land  was  never  used  or  inclosed  by 
the  public,  but  had  been  improved  by  the  defendant,  who  was 
in  possession.  A  rule  to  show  cause  why  verdict  should  not  be 
set  aside  was  granted  upon  the  return  of  the  poslea. 

A.  8.  Oairr  and  Charge  Wood,  in  support  of  the  rule. 
P.  BenUy  and  I.  H.  WUliam9on,  contra. 

By  Court,  Nevius,  J.  From  the  facts  of  the  case  it  is  dear 
that  Dey,  the  owner  of  these  lands  in  1804,  intended  to  appropri- 
ate the  premises  in  dispute  to  some  extent,  to  public  purposes. 
That  this  intent  was  carried  out  as  far  as  the  situation  of  the 
property  and  other  circumstances  connected  with  it,  at  that 
time,  admitted.  He  caused  it  to  be  laid  down  as  a  square  re- 
served for  such  purposes,  and  not  for  sale  as  other  lots,  in  a 
map  or  plot  of  his  new  city,  which  contained  a  delineation  of 
the  avenues,  streets,  alleys,  and  public  squares,  which  were  to 
remain  open  for  public  use,  church  grounds,  etc.  In  his  con- 
veyance to  the  associates  in  1805,  this  map  is  referred  to  as  the 
plan  or  plot  of  the  contemplated  city,  and  this  particular  lot  de- 
clared to  remain  for  the  uses  for  which  it  was  originally  appro- 
priated. In  all  the  subsequent  conveyances  of  lots  by  the  as- 
sociates, this  map  was  referred  to,  recognized,  and  adopted, 
thereby  carrying  out  as  far  as  called  for,  the  design  of  the  origi- 
nal proprietor.  Although  it  was  not  in  the  actual  occupation  of 
the  public,  or  perhaps  in  a  condition  to  be  used  for  a  market, 
yet  the  acts  and  conduct  of  Dey  and  his  grantees,  the  Associates 
of  the  Jersey  Company,  amounted  to  a  dedication  of  it  to  the 
public  for  a  market-place.  No  particular  form  of  dedication  is 
necessary:  City  of  Ginoinnati  v.  Lessees  of  WMte,  6  Pet.  440; 
nor  is  it  essential  to  the  validity  of  a  dedication,  that  the  land 
shall  be  in  the  actual  use  or  occupation  of  the  public. 
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Here  an  important  question  arises,  what  is  the  nature  and  ex- 
lent  of  such  a  dedication  ?  Does  it  extend  to  the  fee  of  the  land, 
or  is  it  only  a  right  in  the  public  to  its  use.  The  plaintiff  con- 
tends, that  it  is  a  dedication  of  the  whole  interest  or  estate  of 
the  owner;  whilst  the  defendant  insists,  that  if  there  was  a  dedi- 
cation at  all  in  this  case,  it  extended  to  the  use  only,  and  that 
the  fee  of  the  land  remained  in  the  associates.  In  support  of 
the  position  assumed  by  the  plaintiff,  the  counsel  haye  referred 
us  to  the  case  of  The  OUy  of  CincinnaH  y.  Lessees  of  White,  6 
Pet.  431,  being  a  leading  case  upon  the  subject  of  dedications. 
Upon  a  careful  examination  of  that  case,  I  do  not  find  it  to 
maintain  the  doctrine  contended  for.  The  court  there  say, 
"  that  the  law  applies  to  dedications,  rules  adapted  to  the  na- 
ture and  circumstances  of  the  case;  and  to  carry  into  execution 
the  intention  and  object  of  the  grantor,  and  to  secure  to  the 
public  the  benefit  held  out  and  expected  to  be  derived  from  and 
enjoyed  by  the  dedication:"  Id.  435;  '' that  the  public  must  nec- 
essarily be  the  only  grantees,  and  the  fee,  if  it  can  not  pass  to 
them,  must  be  considered  in  abeyance  until  there  is  some  legal 
body  created  by  law,  capable  of  taking  it  for  the  purpose  desig- 
nated:" Id.  439.  This  last  remark,  if  true  at  all,  of  which  I  en- 
tertain serious  doubts,  may  be  considered  as  applicable  only  to 
cases  of  dedication  where  the  legal  title  to  the  fee  may  be  neces- 
sary for  the  enjoyment  of  the  use,  or  for  the  purpose  for  which 
it  was  dedicated.  As  where  lands  are  dedicated  and  directed  to 
be  sold,  and  the  proceeds  applied  to  the  erection  of  a  church  or 
other  public  building.  But  even  in  that  case  I  should  rather 
incline  to  the  opinion,  that  the  fee  remained  in  the  grantor,  and 
that  the  public;  when  enabled  to  take  it,  should  appeal  to  a 
court  of  equity  for  aid  in  perfecting  their  title,  in  case  the 
grantor  should  refuse  to  make  it  perfect,  l>y  a  conveyance  of  the 
fee.  But  in  the  case  before  us,  it  seems  to  me  by  no  means 
necessary  to  construe  this  dedication  as  carrying  the  fee  of  the 
land  out  of  Mr.  Dey  or  the  "  associates."  The  public  could 
enjoy  the  premises  for  the  purpose  intended,  as  fully  without 
as  with  it,  and  I  can  see  no  difference  between  the  dedication 
of  this  market-place  and  the  dedication  of  lands  for  public 
streets.  They  were  designed  only  for  the  purposes  specified, 
and  if  the  whole  project  of  the  contemplated  city  had  failed,  no 
streets,  public  squares,  or  market-places,  would  in  that  case 
have  been  needed,  and  Mr.  Dey  or  his  grantees  would  have  re- 
mained in  possession  of  the  lands  by  virtue  of  their  ori^nal 
title,  and  might  have  disposed  of  them  as  they  saw  fit.    But 
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Bappose  the  doctrine  of  the  plaintiff  is  true,  and  at  some  fataie 
day  the  inhabitants  of  Jersey  City  should,  by  a  legal  and  oon- 
olnsive  act,  abandon  this  land  for  market  purposes,  how  are  the 
grantors  to  become  reinvested  with  their  former  title,  if  the  fee 
passed  out  of  them?  Will  it  revert  by  mere  operation  of  law? 
I  think  not,  and  can  not  doubt  but  that  the  fee  of  the  land  thus 
dedicated  remained  in  Mr.  Dey,  till  he  conveyed  it  to  The  Asso- 
dates  of  the  Jersey  Oompany,  and  that  they  held  it,  and  had 
a  right  to  grant  it  to  such  person  and  for  such  consideration 
as  they  pleased,  and  that  a  legal  right  to  the  possession  and 
use  of  the  land  for  the  purposes  intended,  vested  in  the  public, 
and  that  the  defendant  took  his  title  subject  to  such  right  of 
possession  and  use. 

The  next  question  is,  whether  the  plaintiff  can  maintain  this 
action  for  the  recovery  of  the  possession  of  this  land.  By  the  act 
of  incorporation,  the  lessors  of  the  plaintiff  represent  the  public 
or  the  inhabitants  of  Jersey  City,  and  the  rights  of  the  public  in 
common  property,  are  vested  in  them,  and  if  such  rights  can  not 
bo  enforced  in  their  name  they  can  not  be  enforced  at  all. 

But  is  ejectment  the  proper  remedy,  or  if  it  is,  under  ordinary 
circumstances,  can  they  maintain  it  under  the  drcnmstances  of 
this  case  ?  The  defendant  contends,  that  this  is  not  the  proper 
remedy  in  the  present  case:  1.  Because  their  right  is  only  an  equi- 
table right,  and  that  in  this  action  no  recovery  can  be  had  against 
the  owner  of  the  legal  estate ;  and  2.  If  in  ordinaiy  cases  this  action 
would  lie,  it  can  not  be  sustained  here  until  the  public  or  the 
corporation  have  by  ordinance  or  some  public  act  appropriated 
the  premises  for  the  purx>ose  of  a  market  or  signified  their  inten- 
tion to  do  so.  I  do  not  think  either  of  these  objections  well  taken. 
Ejectment  is  a  possessory  action,  and  if  the  lessors  of  the  plaint- 
iff are  entitled  to  the  possession,  and  they  must  be  if  they  are 
entitled  to  the  use,  for  they  are  inseparable,  it  is  a  legal  and  not 
a  mere  equitable  right,  and  they  may  recover  it  against  the  legal 
owner  of  the  fee.  Nor  were  the  lessors  of  the  plaintiffs  bound 
to  pass  any  such  ordinance  before  suit  brought:  their  right  to  the 
immediate  possession  did  not  depend  upon  doing  so.  And  it 
would  seem  more  proper,  that  they  should  first  obtain  the  power 
of  converting  the  land  to  the  purposes  designed,  by  getting  the 
possession,  than  to  make  an  appropriation  while  it  was  ad- 
versely held  by  another. 

Bule  discharged. 

Dedication  to  Pttbuo  UaR. — ^This  snbjeot  is  disciuaed  at  length  in  the 
now  to  State  ▼.  Tmak,  27  Am.  Dec.  654.    See  also  Le  Olerq  ▼.  Tru$tee9  qf 
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OaOipoUa,  28  Id.  641;  Hohbs  ▼.  LoweB,  31  Id.  145;  Vkk  v.  Mof^  qf  Vtck^ 
bwrg.  Id.  167;  VdUnUne  v.  Boston,  33  Id.  711;  Lebanon  v.  Commistionen  of 
Warren  Co,,  34  Id.  422;  MunidpalUff  No.  t  v.  CotUm  Press,  36  Id.  624.    The 
IvinGipal  case  was  approTed  in  Morris  Canal  and  Banking  Co,  v.  Centrtd  B, 
B.  Co,^  ICE.  Oreen,  436,  437. 

PuBUO  AoQiTiBi  MXRB  EiBiHBHT  BT  DxDiGATiON,  and  not  a  right  to  tba^ 
mfl  itMlf :  Pcmeroy  t.  IftOt,  23  Am.  Deo.  207. 


Hazelton  Coal  Co.  v.  Byebsok. 

Cl  BrmoMB,  139.] 

b  Oivnro  Notiob  of  Dishohob,  the  law  bat  reqnirea  due  diligmoe  la  the 

oommnmcatioiL 
Konci  %wn  bt  Mail  is  SumoocRT  if  direoted  to  the  post-offio*  where 

the  indoraer  nmially  receives  his  mail,  thoo^  it  is  not  the  postmffioa 

nearest  his  residenoe. 

Ajoiion  against  the  defendant  as  indoraer.  The  notary,  in 
giving  notice,  had  directed  it  to  the  defendant  at  Pompton 
post-office,  when  there  were  two  other  offices  nearer  his  resi- 
dence. It  was  shown  that  the  defendant  was  in  the  habit  of 
receiving  his  mail  at  Pompton.  The  court  changed  the  jury 
that  the  notice  was  sufficient  if  the  defendant  was  in  the  habit 
of  receiving  his  mail  there.  Verdict  for  plaintiff.  Upon  the 
letum  of  the  paslea,  defendant  obtained  a  rule  to  show  cause 
why  a  new  trial  should  not  be  granted  on  the  ground  of  mis» 
direction. 

P.  D.  Vroom,  in  support  of  the  rule. 

IT.  W.  Oreen^  contra. 

By  Court,  Whttehbaj),  J.  The  single  question  presented  by 
the  case  is,  whether  the  notice  of  non-payment,  to  the  indorser, 
was  sufficient.  There  were  two  offices  nearer  to  the  def endanfa 
residence  than  the  one  to  which  the  notice  was  sent;  but  it  waa 

^  in  evidence  that  he  was  in  the  habit  of  transacting  his  business 

through  the  latter  office.    The  undertaking  of  an  indorser  of  a 

'^  negotiable  note  or  bill  is,  that  if  the  same  be  not  paid  by  th& 

drawer  upon  a  proper  demand  made  at  the  time  when  by  th& 
terms  thereof  it  becomes  payable,  and  due  notice  of  such  non- 
payment be  served  upon  him,  that  he  will  pay  the  amount  to  th& 
holder.  His  liability  is  conditional.  If  the  holder  perform  the 
duties  the  law  enjoins  upon  him,  in  making  demand  and  giving^ 

^  notice,  the  indorser  becomes  absolutely  bound  for  payment,  but 

a  default  in  either  will  discharge  him.    The  object  of  the  notica 
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is  to  apprise  the  party  of  the  dishonor  of  the  note,  that  he  may 
understand  his  consequent  obligations  and  resort  to  the  parties 
liable  to  him.  All  tiiat  the  law  requires  of  the  holder  is,  the 
exercise  of  due  diligence  in  communicating  the  notice.  If  the 
parties  do  not  reside  in  the  same  town,  the  notice  may  be  sent 
by  a  special  messenger,  or  through  the  post-office.  The  law  al- 
lows the  latter  mode  of  transmitting  it,  because  it  is  the  usual 
and  ordinary  mode  of  conveyance,  and  affords  reasonable  ground 
for  presuming  that  it  will  be  brought  home  to  the  party  without 
unreasonable  delay.  If  it  be  adopted,  the  holder  is  not  bound 
to  proTe  the  actual  receipt  of  the  notice  by  the  indorser.  He  is 
required  to  exercise  due  diligence  in  learning  the  residence  of 
the  indorser,  and  in  sending  by  mail  in  proper  time,  the  notice 
directed  to  him  at  the  proper  place. 

Was  the  notice  in  this  case  sent  to  the  proper  place?  It  was 
not  sent  to  the  office  nearest  to  the  defendant's  residence,  but 
to  the  one  through  which  he  was  in  the  habit  of  receiving  his 
letters.  This  is  evidence  of  due  diligence  on  the  part  of  the 
holder;  for  the  reason,  that  in  transacting  his  business  at  this 
office,  the  defendant  has  in  effect  notified  his  correspondents 
and  others,  that  it  was  the  place  to  which  he  desired  letters  to 
him  to  be  directed.  The  presimiption  is,  that  information  con- 
veyed in  this  way  would  be  received  as  soon,  if  not  sooner,  than 
if  directed  to  him  at  the  office  nearest  his  residence,  but  to  which 
he  did  not  usually  resort  for  letters.  Such  notice  has  been  re- 
peatedly adjudged  sufficient.  In  the  case  of  The  Bank  of  Cfeneua 
V.  EowleU,  4  Wend.  828,  the  court  decided,  that ''  it  is  not  in- 
dispensable that  the  notice  should  be  sent  to  the  office  nearest 
to  the  residence  of  the  party,  nor  even  to  the  town  in  which  he 
resides.  It  is  sufficient  if  it  be  sent  to  the  office  to  which  he 
usually  resorts  for  his  letters,  and  where  he  would  probably  re- 
ceive it  as  soon  as  at  the  office  nearer  to  him."  See  also  to  the 
same  effect  i^eu^  v.  Payne ^  16  Johns.  218  [8  Am.  Dec.  311];  Dcvmer 
V.  Renier,  21  Wend.  10;  Downer  v.  Bemer,  23  Id.  620;  Bank  of 
Columbia  v.  Lawrence,  1  Pet.  578;  Bank  of  United  States  v.  (7ar- 
nealf  2  Id.  543;  Judge  Story,  in  his  book  on  bills  of  exchange, 
page  832,  treats  this  as  the  correct  rule,  and  in  the  same  work, 
page  454,  adds, "  if  the  notice  goes  by  mail,  it  should  be  directed 
and  go  to  the  post-office  of  the  town  in  which  the  party  dwells, 
or  to  the  post-office,  if  known,  where  he  is  accustomed  to  receive 
his  letters,  or  to  the  nearest  post-office,  if  there  be  none  in  the 
town." 

The  reasonable  and  correct  rule,  as  founded  in  convenience  to 
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ihe  parties^  is,  that  the  notice  should  be  sent  to  the  post-office 
nearest  to  the  residence  of  the  indorser,  or  to  the  office  to  which 
he  usually  resorts  for  letters;  or  if  he  be  in  the  habit  of  receiy- 
ing  his  letters  at  varions  post-offices  to  suit  his  business,  then  it 
is  sufficient  to  send  it  to  either.  In  adopting  this  rule  we  con- 
flict with  the  rule  declared  by  this  court  in  Ferris  v.  Saxtan,  1 
South.  1,  that  the  notice  must  in  all  cases  be  sent  to  the  post* 
office  nearest  to  the  actual  residence  of  the  parfy;  and  that  un- 
tQ  this  be  done,  the  indorsee  has  no  possible  claim  against  him. 

It  is  manifest  upon  reading  the  report  of  this  case,  that  the 
law  upon  this  subject  was  not  at  that  time  well  understood. 
For  the  chief  justice  who  tried  the  cause,  upon  the  motion  to 
nonsuit  the  plaintiff  for  the  insufficiency  of  the  notice,  observed 
"  this  question  of  due  notice  on  the  non-payment  of  notes,  has 
not  been  yery  satisfactorily  settled  in  New  Jersey;  the  old  prac- 
tice, and  indeed  the  practice  up  to  this  day,  so  far  as  I  know, 
has  been  to  consider  the  indorser  merely  as  a  security  for  the 
maker  of  the  note,  and  if  he  would  exonerate  himself,  to  put  him 
to  show,  that  the  non-payment  had  been  owing  to  want  of  due 
diligence  in  the  holder,  and  that  if  condemned,  the  loss  would 
&11  upon  him,  for  want  of  reasonable  notice  of  such  non-pay- 
ment. Upon  this  principle,  it  has  been  the  course  of  the  court 
to  submit  the  question  of  due  diligence  and  reasonable  notice, 
as  a  matter  of  fact,  to  the  consideration  of  the  jury,  and  not  as 
a  matter  of  law,  to  the  opinion  of  the  judges." 

Besides,  there  was  nothing  in  the  circumstances  of  that  case 
which  called  for  the  adoption  of  any  other  rule.  The  proof  of 
diligence  on  the  part  of  the  plaintiff  was  clearly  insufficient. 
The  notice  to  the  defendant  was  sent  by  mail  to  the  Flemington 
post-office,  distant  ten  miles  from  his  residence,  while  there  were 
several  other  offices  nearer  his  residence;  and  there  was  no  evi- 
dence that  he  was  in  the  habit  of  receiving  his  letters  at  the 
Flemington  office.  The  only  evidence  of  diligence  on  the  part 
of  the  plaintiff,  was  that  of  the  notary,  who  testified,  *'  that  he 
inquired  of  one  Samuel  Holcomb,  of  New  Brunswick,  who 
came,  he  imderstood,  from  the  part  of  the  coimtiy  where  Sazton 
lived,  and  had  connections  in  trade  there,  and  was  informed 
that  Flemington  was  the  most  likely  place  of  his  receiving  a 
notice."  It  does  not  appear  that  he  inquired  of  the  officers  of 
the  bank,  or  of  any  other  person  than  Holcomb,  as  to  the  defend- 
ant's residence.  Under  this  evidence,  the  court  were  right  in 
adjudging  the  notice  to  be  insufficient.  But  the  rule  they  laid 
down,  to  be  of  general  and  universal  application  in  other  cases 
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and  under  other  circumstances,  is  too  strict.    It  is  an  incon* 
yenient  rule»  and  can  not  be  sustained  upon  principle. 

The  cases  of  the  State  Bank  ai  Elizabeth  y.  Ayers,  2  Halst.  130, 
and  of  the  Faienon  Bank  y.  Butler,  7  Id.  268,  referred  to  by  the 
defendant's  connsel,  did  not  call  for  any  modification  or  exten- 
tion  of  the  rule  declared  in  Ferris  y.  Saxton.  Ford,  J.,  in  2 
Halst.  181,  remarks:  "  If  the  indorser  liye  in  a  city  or  place  dif- 
ferent from  the  holder,  he  may  be  seryed  with  notice  by  letter 
directed  to  the  post-office  which  is  nearest  to  his  residence." 
The  notice  in  that  case  was  sent  to  the  office  nearest  to  the  de- 
fendant's residence,  and  this  under  any  circumstances  is  a  good 
service.  There  being  no  eyidence  that  he  transacted  his  busi- 
ness through  any  other  post-office,  the  court  were  not  called 
upon  to  decide  the  question  raised  in  this  case.  Let  the  rule  to 
show  cause  be  dischaiged  and  judgment  entered  for  the  plaintiff!. 

Judgment  accordingly. 

Konci  BT  Mail  to  Indobsxb:  See  Mtad  v.  Chrwd^  89  Am.  Deo.  55S» 
referring  to  other  oaaee  in  thie  aeriee. 


TiNDALL  ads.  Den  ex  dedl  Conoyeb. 

[1  SpnoxBp  214.] 
DiFBNDAirr  IN  Ejsctmbnt  is  Estopped  to  Dknt  Plaintiff's  Trrui  whea 
he  has  once  admitted  it,  without  fraud  practiced  upon  him. 

CONSTRtrOTION  OF  CONT&AOT  SHOULD  BX    QtOYKBSKD  BT  THE    InTXNTIOK  oI 

the  parties,  as  gathered  from  its  terms. 
Contract  to  Dxlivxb  A  '*Oood  and  Suffioixnt  Dxbd,  with  oovenants  U 

warranty/'  will  be  held  to  mean  a  good  and  sufficient  title,  when  it  ap* 

pears  from  the  agreement  and  the  attendant  ciroamstances  that  such  was 

the  intention  of  the  parties. 
Defendant  Admits  Plaintiff's  Title  bt  Exboution  of  such  Aorbb- 

MENT,  and  can  not  afterwards  deny  it;  and  the  plaintiff  is  not  bound  to 

produce  farther  evidence  of  title  than  the  agreement. 

Ejxotmbnt  tried  at  the  Mercer  drcait.  Plaintiff  offered  in 
evidence  a  written  agreement  between  the  parties,  by  which  lie 
ooTenanted  to  give  a  ''  good  and  sufficient  deed,  with  covenants 
of  warranty,"  to  the  defendant.  A  tender  of  performance  and 
demand  were  also  proved.  He  did  not  offer  any  further  evi- 
dence of  title.  A  motion  was  made  by  defendant  for  a  nonsuit, 
on  the  ground  that  the  agreement  was  no  evidence  of  title. 
The  motion  VTas  denied.  He  then  introduced  evidence  to  show 
that  plaintiff  had  no  title  at  the  time  of  the  agreement  and  the 
tender  of  the  deed.    The  court  ruled  that  the  defendant  was 
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estopped  to  deny  the  plaintiffs  title  from  the  agreement.  Ver- 
dict for  plaintiff.  On  the  return  of  the  postea^  a  role  to  show 
<»ti8e  why  the  verdict  should  not  be  set  aside  was  granted. 

TT.  Eialsted,  in  support  of  the  rule. 

H,  TT.  Oreen,  contra. 

By  Court,  Nsvius,  J.  The  defendant  insists  that  the  court 
erred  in  refusing  to  nonsuit,  as  the  agreement  was  no  evidence 
of  title;  and  afterwards  in  overruling  his  offer,  as  the  agreement 
contained  no  admission  on  his  part  of  title  in  the  plaintiff.  It 
is  important  therefore  to  inquire,  what  is  the  true  meaning  and 
legal  construction  of  this  contract,  for  it  will  not  be  denied,  thai 
where  a  defendant  in  ejectment  has  admitted  the  plaintiffs  title 
without  fraud  practiced  upon  him,  he  shall  not  afterwards  be 
permitted  to  deny  it.  But  the  defendant  denies  that  he  ever  ad« 
mitted  the  plaintiffs  title,  as  there  is  no  allegation  of  title  in  the 
written  agreement,  and  that  therefore,  he  was  bound  to  prove  it 
otherwise  than  by  the  agreement  itself.  He  insists  that  the  lan- 
guage of  the  covenant,  **  to  deliver  a  good  and  sufficient  deed 
with  covenants  of  wananfy,"  does  not  refer  to  the  title,  but  only 
to  the  instrument,  and  means  a  conveyance  of  such  estate  only 
as  the  plaintiff  has  in  the  premises. 

The  effect  of  such  a  covenant  has  often  been  discussed  and  re« 
ceived  a  judicial  construction.  In  the  case  of  OltUe  v.  Bobisonf 
2  Johns.  595,  it  was  unanimously  resolved  by  the  court  of  errors 
of  New  York,  that  **  a  covenant  to  deliver  a  good  and  sufficient 
deed  means  one  that  conveys  a  good  and  sufficient  title."  The 
authoiiiy  of  this  case  has  however  been  impugned,  if  not  wholly 
OYerruled,  by  subsequent  decisions  in  the  supreme  court  of  that 
state.  In  Van  J^  v.  Schenectady,  12  Id.  486  [7  Am.  Dec.  330], 
it  was  adjudged  that  "  an  agreement  to  execute  a  deed  is  satis- 
fied by  executing  a  deed  without  covenants."  And  in  Oadey  v. 
Price,  16  Id.  269,  the  court  say  that  **  the  additional  words  good 
and  sufficient  do  not  alter  the  construction  of  the  agreement, 
but  only  denote  the  species  of  deed  to  be  given  and  have  no  refer- 
ence to  the  title."  In  Parker  v.  Parmele,  20  Id.  130  [11  Am.  Deo. 
253],  Chief  Justice  Sx)encer,  in  giving  the  opinion  of  the  court, 
approves  the  decision  in  the  case  last  cited  and  says  that  "  the 
same  construction  is  to  be  put  upon  the  words '  a  good  warranty 
deed  of  conveyance,'  as  upon  the  words  '  a  good  and  sufficient 
deed;'  that  both  relate  to  the  instrument  and  not  to  the  title." 
The  plaintiff  has  referred  us  to  other  cases  in  the  same  court 
supposed  to  militate  against  the  doctrine  of  those  just  mentioned. 
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Upon  examiziing  them  it  will  be  found  that  the  language  in  some 
was  "  a  conveyance  of  land/'  and  in  others  for  the  '*  purchase  of 
lands/'  both  of  which  expressions  were  adjudged  to  refer  to  title 
and  not  merely  to  the  instrument  of  conyeyance.  But  whatever 
may  be  the  conflicting  opinions  on  this  question,  or  whatever 
doubt  may  exist  as  to  the  soundness  of  the  construction  given 
by  the  supreme  court  of  New  York,  to  the  words,  **  a  good  war- 
ranty deed  of  conveyance/'  I  apprehend  this  court  took  a  more 
correct  and  rational  view  of  the  question  in  Barrow  v.  Bi^ham, 
6  Halst.  119.  Judge  Ford  delivered  the  opinion  of  the  court  in 
that  case,  and  after  referring  to  the  cases  last  cited,  without  ob- 
jection, says,  '^  as  the  words  '  good  and  sufficient  deed'  have  a 
meaning  in  themselves  which  is  neither  doubtful  nor  ambiguous, 
we  have  no  right  by  any  known  rules  of  construction,  to  depart 
from  the  plain  meaning  of  the  word  deed  and  stretch  it  to  mean 
title,  which  is  of  so  much  larger  and  comprehensive  import,  unless 
there  was  something  else  in  the  same  instrument  or  in  the  attend- 
ant circumstances,  to  demonstrate  that  the  parties,  by  the  word 
deed,  meant  title." 

If  this  was  entirely  an  open  question  in  this  court,  I  confess 
I  should  strongly  incline  to  adopt  the  construction  given  by 
Judge  Kent  and  the  court  of  errors  in  Clvie  v.  Bobison,  The 
intention  of  parties  to  a  contract,  as  gathered  from  its  terms, 
should  govern  its  construction.  Now  I  undertake  to  say,  that 
in  a  written  contract  for  the  sale  and  purchase  of  lands,  the 
phrase  "  a  good  and  sufficient  warranty  deed"  will  be  under- 
stood by  more  than  nine  tenths  of  mankind,  not  excepting  the 
legal  profession,  to  mean  a  good  and  sufficient  title.  That  if  a 
person  intended  to  sell  and  another  to  buy  a  doubtful  or  uncer- 
tain title,  or  anything  less  than  a  good  and  sufficient  legal  title, 
in  reducing  their  contract  to  writing,  they  would  not  use  this 
phrase,  but  would  define  the  interest  bargained  for.  The  sub- 
stance of  these  contracts,  in  general,  is  the  estate  baigained  for, 
and  not  the  deed,  which  is  only  the  mode  of  conveying  it.  And 
a  good  and  sufficient  deed  of  conveyance  for  lands  conveys  to 
my  mind  the  idea  of  a  good  and  sufficient  title  to  such  lands. 
If  these  words,  unexplained  and  unqualified,  are  to  be  referred 
only  to  the  character  of  the  instrument,  a  covenant  to  make  such 
a  deed  may  be  performed  without  conveying  the  shadow  of 
estate  or  interest.  In  Jackson  v.  Ayrea,  14  Johns.  224,  it  was 
adjudged  that  a  covenant  ''  to  convey  lands"  was  a  covenant  to 
convey  a  good  title  to  them.  I  ask,  then,  does  not  a  covenant 
'*  to  make  a  deed  for  lands,"  mean  "  a  deed  of  conveyance  for 
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the  lands/'  and  is  not  that  its  universal  acceptation  ?  Bat  with- 
out meaning  to  come  in  conflict  with  adjudged  cases  on  this 
subject,  and  especially  with  the  decision  of  our  own  court,  I 
adopt  the  principle  in  the  case  of  Barrow  v.  Bi»pham^  and  in- 
quire whether  there  "is  not  something  else  in  the  agreement 
before  us,  or  in  its  attendant  circumstances,  to  demonstrate  that 
the  parties,  by  the  words  *  good  and  sufficient  deed,  with  cove- 
nants of  warranty,'  meant  'a  good  and  sufficient  titie't"  I 
apprehend  that  such  intention  is  manifest  from  the  nature  of 
the  contract  and  its  attendant  circumstances.  It  is  a  contract 
for  one  hundred  and  sixiy  acres  of  improved  land,  with  the 
buildings,  for  the  consideration  of  seven  thousand  six  hundred 
dollars,  to  be  paid  in  five  annual  installments,  with  interest. 
The  whole  purchase  money  was  to  draw  interest  for  one  year, 
before  the  deed  was  to  be  delivered,  and  this  probably  in  lieu  of 
the  rent;  after  the  first  installment  was  paid,  the  balance  was  to 
be  secured  by  a  mortgage  on  the  lands.  All  this  indicates  that 
the  defendant  was  bargaining  for  a  titie,  and  that  the  parties  so 
understood  it,  for  we  can  scarcely  believe  that  he  would  part 
with  so  much  money  for  anything  less  than  a  good  and  suffi- 
cient titie.  And  notwithstanding  all  that  is  said  in  the  cases  I 
have  referred  to,  I  can  not  but  think  that  the  covenant  to  war- 
rant implies  a  warranty  of  titie  to  the  fee  simple  of  the  land, 
and  not  merely  to  such  estate  as  the  plaintiff  might  have  in  it. 

If  I  am  right  in  this  view,  it  will  follow,  that  by  the  execution 
of  this  agreement,  the  defendant  admitted  the  plaintiff's  titie, 
and  can  not,  in  this  action,  gainsay  or  deny  it.  The  plaintiff, 
therefore,  was  not  bound  to  show  any  further  titie  to  the  lands, 
and  the  court  was  right  in  refusing  to  nonsuit.  Nor  could  the 
defendant  lawfully  give  evidence  of  titie  in  another.  If  it  were 
true  that  the  plaintiff  had  no  titie  in  fact,  either,  at  the  date  of 
the  agreement  or  the  time  fixed  for  the  delivery  of  the  deed,  yet 
the  defendant  could  take  no  advantage  of  it  in  this  action, 
unless  he  could  show  that  the  contract  was  obtained  from  him 
by  fraud.  But  his  remedy  would  be  against  the  plaintiff,  for  a 
breach  of  his  covenant,  provided  he,  the  defendant,  had  per- 
formed, or  tendered  himself  ready  to  perform,  his  own  covenants. 
My  opinion  is,  that  the  court  was  right  in  overruling  the  evi- 
dence offered,  and  that  the  motion  to  set  aside  the  verdict  should 
be  refused. 

Bule  discharged. 

*  EuiKB  and  Whttrhbad,  JJ.,  did  not  hear  the  argnmenty  and 
gave  no  opinion. 
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The  rajxcifAL  oasb  wab  awwibmmd  in  the  oonrt  of  erron  mad  »ppedf  s 
Tindaa  y.  Ikn,  1  Zab.  651. 

AoBKXMXMT  TO  Givs  ▲  Dbkd,  BmoT  ov. — A  oorenant  to  give  a  "lawful 
•deed  of  conyeyance,"  means  a  deed  oonvejring  a  lawfol  or  good  title:  Deart\ 
▼.  WUUamaon^  7  Am.  Deo.  662;  JBoermmv.  Kniland,  27  Id.  91;  StNey  Y.Spring, 
^  Id.  191;  and  a  oontraot  *'to  make  a  warrakity  deed  free  and  dear  of  all 
Inonmbnuioes,"  is  not  latiified  by  a  deed  of  genecal  warranty  and  freedom 
from  inaambranoee»  mleH  the  grantor  luui  at  the  time  a  perf eot  and  nnin- 
eombered  title:  Porter  ▼.  Noyes,  11  Id.  90.  Though  in  Parier  ▼.  ParmeUf 
Id.  253,  it  was  held  that  a  oontraot  to  give  a  good  warranty  deed  of  oonv^y- 
ance  referred  to  the  instrument,  and  not  to  the  title.  And  in  Babeodk  t. 
WiiUon,  36  Id.  268,  it  was  held  that  a  oontract  to  give  a  good  and  suflkiao* 
warranty  deed  of  a  oertain  individual's  interest  in  a  pieoe  of  land,  does  no6 
require  a  warranty  that  snoh  person's  title  is  perfect 

IlfTBKTIOX  OV  PABim  SHOULD  GOTXBIT  IH  CoilSTRUOnOV  OF  OORTBAOfS 

KendaU  v.  MuttOl,  20  Am.  Deo.  696;  SoberU  v.  BeaUy,  21  Id.  410;  Wattm 
r.  JUame,  14  Id.  669;  ^M^IeCoii  t.  OinvB,  22  Id.  95;  IWm^  t.  IS^mMng,  SI 
Id.  150;  thoog^  intentioii  arising  periiaps  from  Igiwimiio^  oan  nsvw  be  avail> 

able  agaiait  an  estiiblished  nOs  of  bwt  aad  tha  IsgU  opvalte  of  hb  dasdt 
ifAaai  ▼.  Morgam^  23  Id.  86L 
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Ghaffeb  t;.  Baftibt  Mibsionabt  CoMVBNnON  OV 

THE  Staxb  of  New  Yobk. 

[10  PAlQB't  OHAUCBBTt  88.] 

AsmxAVRnr  Cxavbb  to  Will,  Srowiwo  Compliavcb  wxib  All  Lual 
BaQumiTB  in  its  exeontioD,  is  not  abeolnteiy  neoeanry  to  iti  TBliditj 
nndar  tbe  New  York  statate,  but  tiuit  fact  may  be  proved  by  the  wit- 
neeeae,  or  presomed  from  oironmstanoea,  if  the  witoeaees  are  dead  or 
otherwiae  nnable  to  teetify. 

AiTBKATioif  CLAim  TO  WiLL  IS  HOT  CkmcLOSiVE  EviDBNOi  ni  compUanoo 
with  legal  f ormaUtiee  in  tta  exeontion,  aa  therein  atated,  bat  may  be  ooi^ 
tradieted  by  the  witneaaea;  bat  it  ia  preanmptive  evidenoe  of  aaoh  oom- 
pliance,  if  tibe  witneaaea  are  dead,  or  from  lapae  of  time  do  not  remember 
the  facta. 

BfarmoBT  Biqttisitis  nr  Exxoutivo  Will  must  bb  SuBBTAimALLT  Cox- 
PUXD  with  to  render  it  Talid,  and  the  oMia  to  ahow  each  oomplianoe  la 
on  the  proponenta  of  the  wilL 

TisiAioB  MU8T  SuBSOBiBB  Wnx  AT  Bnd  thxbbof  ht  Pusbncb  of  Each 
W1TNX8B  atteating  ife,  or  moat  acknowledge  to  each  witneaa  that  he  has 
ao  aabacribed  it»  to  reader  it  valid  onder  the  New  York  atatate,  bat  he 
may  aign  by  making  hia  mark,  or  another  may  aabaoribe  hia  oame  in  hia 
preaence  and  by  hia  direction. 

Wbxbb  Txstatob  Exhibits  Will  to  Witnxssxs  albbadt  Sionbd,  and 
patting  hia  finger  on  hia  name,  aoknowledgea  that  it  ia  hia  will,  and  re- 
qaeata  them  to  atteat  it,  bat  itia  not  ahown  that  heaigned  the  will  in  the 
preaence  of  each  of  them,  or  acknowledged  to  them  that  he  had  ao  aigned, 
or  that  another  had  done  ao  for  him,  in  hia  preaence  and  by  hia  direction, 
the  will  ia  invalid,  althoagh  the  atteatadon  danae  atatea  that  the  will 
waa  aigned  in  the  preaence  of  the  witneaaea. 

Pbofonbnts  of  Will  should  not  bb  Chabobd  with  Oosts^  where  it  ia 
declared  invalid  in  the  conrt  of  chancery,  on  appeal,  on  accoant  of  a 
technical  defect  in  ita  exeontion,  and  they  have  litigated  it  in  good  fidth. 
Am.  Dxa  Toii.  XL— Iff 
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OoBBBOT  PBAcncE  ON  APPEALS  FROM  Dborexs  OP  SuKROOATES  respecting 
the  probate  of  wills  in  New  Tork,  stated  by  the  dianoellor. 

Appeal  from  the  decision  of  a  circtiit  judge»  reversing  a  decree 
of  a  surrogate  court  against  the  yalidity  of  an  alleged  will  of 
Hannah  Chandler,  whereby  her  estate  was  devised  to  the  pro- 
ponents. The  appellants  were  next  of  kin.  The  will  had  the 
testatrix's  name  subscribed  to  it,  and  there  was  an  attestation 
clause,  certifying  that  the  testatrix  signed,  sealed,  delivered,  and 
published  the  same  as  her  will,  in  the  presence  of  the  witnesses, 
and  that  they  subscribed  their  names  as  witnesses  in  her  pres- 
ence. It  was  not  stated  that  the  witnesses  signed  at  her  request. 
One  of  them  testified,  however,  that  such  was  the  case,  and  the 
other  could  not  remember.  The  witnesses  testified  that  they 
went  to  the  testatrix's  room,  at  the  request  of  the  person  (since 
deceased)  in  whose  handwriting  the  will  appeared  to  be;  that 
the  testatrix  took  the  will  from  a  drawer,  already  signed  with 
her  name,  and  putting  her  finger  on  her  name,  acknowledged 
the  instrument  to  be  her  "  last  will  and  testament,''  but  that  she 
did  not  state  that  she  subscribed  her  name  to  it,  or  that  it  had 
been  subscribed  by  any  other  person  in  her  presence  by  her 
direction.  The  will  was  then  given  to  one  of  the  witnesses  for 
safe  keeping.  The  witnesses  did  not  know  whether  the  testa- 
trix could  write  or  not.  Certain  papers  were  produced  in  evi- 
dence, however,  which  she  had  shortly  before  signed  by  making 
her  mark.    Other  facts  appear  from  the  opinion. 

O.  F.  Oomstock,  for  the  appellants. 

J.  F.  Sabine f  for  the  respondents. 

Walwobth,  Chancellor.  The  return  in  this  case  is  very  imper- 
fect, as  it  does  not  state  who  propounded  the  will  before  the 
surrogate,  when  the  proceedings  to  prove  it  were  instituted;  who 
were  ascertained  by  him  to  be  the  next  of  kin  of  the  decedent, 
and  which  of  them,  if  any,  were  infants,  or  were  cited  to  attend 
upon  the  proving  of  the  will;  or  who  did,  in  fact,  attend  and 
litigate  the  will  before  him.  All  this  should  have  appeared 
upon  the  return,  to  enable  the  circuit  judge  to  know  who  were 
the  proper  persons  to  be  made  parties  to  the  appeal  to  him: 
Laws  of  1887,  p.  525,  sees.  5-10.  The  appellants  also  should 
have  presented  a  petition  of  appeal  to  the  circuit  judge,  naming, 
among  other  things,  the  persons  who  were  interested  in  sus- 
taining the  decree  of  the  surrogate,  as  the  next  of  kin  of  the 
decedent;  and  making  at  least  all  of  those  who  apx)eared  be- 
fore ^^'^  surrogate  in  opposition  to  the  appellants,  parties  to 
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such  appeal.  It  should  also  pray  that  a  day  may  be  fixed  for 
the  persons  thus  made  respondents,  and  the  appellants,  to  be 
heard  on  such  appeal;  so  that  due  notice  of  the  hearing  may  be 
giTen  to  such  of  the  parties  as  are  entitled  to  appear  to  sustain 
{he  decision  of  the  surrogate:  2  B.  S.  608,  sees.  93,  94.  If 
either  of  the  respondents  is  an  infant,  who  has  no  general 
guardian,  or  whose  general  guardian  has  an  adverse  interest, 
the  circuit  judge  should  appoint  a  guardian  ad  litem  to  protect 
the  rights  of  the  infant  on  the  appeal.  And  in  the  decree  or 
order  of  the  cirouit  judge  affirming  or  reversing  the  sentence 
of  the  surrogate,  or  in  the  proceedings  before  him,  which  pro- 
ceedings should  be  returned  to  the  surrogate  with  his  decision, 
so  that  {hey  may  be  sent  to  this  court  if  that  decision  is  ap- 
pealed from,  it  should  be  stated  which  of  the  respondents, 
named  in  the  petition  of  appeal  to  the  circuit  judge,  appeared 
before  him;  and  it  should  also  be  stated  that  those  who  did  not 
appear,  were  duly  notified  of  the  time  and  place  of  hearing,  as 
directed  by  the  statute. 

Here  the  persons  who  were  respondents  before  the  circuit 
judge,  are  directed  to  pay  the  costs  of  the  adverse  party.  But 
in  the  certificate  and  proceedings  sent  by  the  circuit  judge  to 
the  surrogate,  it  does  not  appear  who  those  respondents  were, 
so  as  to  enable  the  surrogate  to  cany  into  effect  the  decision  of 
the  appellate  tribunal:  2  B.  S.  609,  sec.  97.  The  appellants  in 
the  court,  however,  have  no  right  to  complain  that  the  decree 
of  the  circuit  judge  is  so  indefinite  in  this  respect  that  it  never 
can  be  enforced  against  them.  And  the  conclusion  to  which  I 
have  come  upon  the  merits  of  the  case,  renders  it  unnecessary 
that  I  should  base  the  decision,  which  I  make,  upon  any  of 
these  technical  defects  in  the  proceedings  before  the  circuit 
judge,  or  on  the  defective  return  of  the  surrogate.  For  enough 
appears  to  show,  that  in  point  of  law,  the  surrogate  was  right 
in  supposing  that  the  paper  propounded  was  not  executed  in 
the  manner  prescribed  in  the  revised  statutes,  so  as  to  make  it  a 
valid  will  of  either  real  or  personal  property  in  this  state. 

An  attestation  clause,  showing  upon  its  face  that  all  the  forms 
required  by  the  statute  have  been  complied  vnih,  is  not  abso- 
lutely necessary  to  the  validity  of  a  will;  as  the  witnesses  will  be 
permitted  to  prove  that  the  forms  were  in  fact  all  complied  with, 
although  the  attestation  clause  is  silent  on  the  subject.  Indeed 
it  has  been  decided  that  a  formality  of  this  kind,  not  noticed  in 
the  attestation  clause,  may  even  bo  presumed  from  circumstances 
after  the  witnesses  to  the  will  are  dead:  Cro/t  v.  Pawlet,  2  Stra 
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1109;  Brioe  v.  Smiih,  Willes,  1;  Hands  t.  James,  Com.  631.  The 
•tatate  does  not  require  an  attoetation  clause  showing  that  the 
proper  l^gal  formalities  were  complied  with;  and  although  upon 
ibe  face  of  the  instrument  those  formalities  are  stated  to  have 
taken  place,  the  fact  may  be  disproved  by  the  witnesses.  But 
prudence  requires  that  a  proper  attestation  clause  should  be 
dmwn,  showing  that  all  the  statute  formalities  were  complied 
with;  not  only  as  presumptive  evidence  of  the  fact  in  case  of  the 
death  of  the  witnesses,  or  where  from  lapse  of  time  they  can  not 
leooUect  what  did  take  place,  but  also  for  the  purpose  of  show- 
ing that  the  person  who  prepared  the  will  knew  what  the  requi- 
site  formalities  were,  and  therefore  gave  the  proper  information 
to  the  testator,  or  saw  that  they  were  complied  with  if  he  was 
pcesent.  To  impress  the  more  strongly  upon  the  memory  of  the 
witnesses  the  important  fact  that  all  the  legal  forms  requisite 
to  a  due  ezeontion  of  the  will  were  complied  with,  at  the  time 
whan  Hbey  subscribed  their  names  as  witnesses  to  such  ezeontion, 
the  safer  course  always  is  to  read  over  the  whole  of  the  attesta- 
tion clause,  in  the  presence  and  hearing  of  the  witnesses,  and  of 
the  testator.  And  where  the  person  executing  the  will  is  not 
known  to  the  subscribing  witnesses  to  be  capable  of  reading 
and  writing,  especially  if  he  executes  the  will  as  a  marksman,  it 
would  be  proper  that  the  whole  will  should  be  deliberately  read 
crer  to  him  in  the  presence  and  hearing  of  the  witnesses,  and 
the  fact  of  such  reading  in  his  presence  should  be  stated  in  the 
attestation  clause.  Or  at  least  the  witnesses  ought,  by  inquiries 
of  the  illiterate  testator  himself,  to  ascertain  the  fiict  that  he  was 
fully  apprised  of  the  contents  of  the  instrument  which  he  exe- 
euted  and  published  as  his  will,  as  well  as  that  he  was  of  com* 
petent  understanding  to  make  a  testamentary  disposition  of  his 
property.  All  these  things,  however,  are  matters  of  precaution 
and  prudence,  to  prevent  any  well-founded  doubt  upon  matters 
of  flEict;  and  where  they  are  neglected  it  does  not  necessarily 
render  the  will  invalid,  if  the  court  or  jury  which  is  to  pass  upon 
the  question  of  its  validity  is  satisfied,  upon  the  whole  evidence, 
that  the  will  was  duly  executed,  and  that  the  testator  understood 
its  contents. 

The  legislature,  however,  his  seen  proper  to  prescribe  certain 
legal  requisites  to  the  due  execution  of  a  will;  all  of  which  must 
be  substantially  complied  with,  or  the  will  is  void  in  law.  And 
the  onus  of  satisfying  the  court  that  these  forms  were  complied 
with,  lies  upon  the  party  sealriTig  to  establish  the  will.  But  the 
fact  of  such  compliance  may  be  proved  by  other  evidence,  or 
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from  crrcmnstanoes,  where  the  subscribing  wilnesses 
are  dead,  or  absent,  or  otherwise  incapacitated  to  give  testi- 
mony; or  where  from  lapse  of  time,  or  otherwise,  they  are  iin- 
able  to  recollect  whether  the  requisite  formalities  were  observed 
at  the  time  when  they  witnessed  the  execution  of  tibe  instru- 
ment. The  first  of  the  legal  forms  required  by  the  statate  is, 
that  the  will  shall  be  subscribed  by  the  testator  at  the  end 
thereof.  And  the  second,  which  is  equally  imperative,  is  that 
such  subscription  shall  be  made  by  the  testator,  in  the  presence 
of  each  of  the  attesting  witnesses,  or  shall  be  acknowledged  by 
him  to  have  been  so  made  to  each  of  the  attesting  witnesses:  2 
B.  S.  68,  sec.  40,  sub.  2.  It  is  not  necessary  that  the  testator 
should  be  able  to  write  his  name;  for  it  has  been  determined 
that  the  making  of  his  mark,  by  the  testator,  is  a  sufScient  sign- 
ing within  the  statute:  1  Bob.  on  Wills,  94;  Addy  v.  Chnx^  8 
Yes.  604.  The  former  statute  required  that  the  will  should  be 
signed  by  the  testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction,  ^d  that  the  legislature  did  not  intend 
to  alter  the  law  in  that  respect  is  evident  from  the  fact  that  this 
mode  of  subscribing  the  testator's  name,  by  the  instrumentaliiy 
of  another  person  but  by  the  testator's  direction,  is  recognized 
in  the  forty-first  section.  There  was  no  evidence  here,  how- 
ever, that  the  name  was  subscribed  to  this  testamentary  paper 
by  the  direction  of  the  testatrix,  or  even  in  her  presence.  And 
for  aught  that  appears  to  the  contrary,  the  will  may  have  been 
brought  to  her  precisely  in  the  form  in  which  it  appeared  when 
she  took  it  out  of  the  drawer.  She  did  not  admit  to  either  of 
the  witnesses  that  she  had  subscribed  her  name  to  the  will,  or 
say  that  any  other  person  had  written  it  there  in  her  presence, 
or  by  her  direction.  On  the  contrary,  one  of  the  witnesses 
swears  that  he  did  not  hear  her  say  anything  about  who  wrote 
the  name;  and  the  other  says  nothing  on  the  subject.  The  at- 
testation clause  states  that  the  will  was  signed  by  her  in  the 
presence  of  the  witnesses;  but  this  is  contradicted  by  the  testi- 
mony of  both  of  these  witnesses. 

The  putting  her  finger  upon  the  part  of  the  will  where  the 
seal  was,  and  acknowledging  that  the  instrument  was  her  last 
will  and  testament,  was  merely  a  compliance  with  the  directions 
of  the  third  subdivision  of  the  fortieth  section,  which  required 
her  to  declare  the  instrument  which  she  asked  the  witnesses 
to  attest,  to  be  her  last  will  and  testament.  But  it  did  not  su- 
persede the  necessity  of  an  actual  subscription  in  the  presence 
of  the  witnesses,  or  an  acknowledgment  to  each  of  them  that 
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she  liad  proTiously  subscribed  it,  or  had  directed  some  other 
person  to  sign  it  with  her  name,  which  appeared  thereon.  In 
BeTnaen  v.  Brincherhoff,  26  Wend.  831  [37  Am.  Dec.  251],  Chief 
Justice  Nelson,  after  stating  the  fotir  requisites  to  a  valid  execu- 
tion of  a  will,  under  the  provisions  of  the  fortieth  section  of  the 
revised  statutes  on  the  subject,  says:  "  Itis  obvious  that  any  one 
of  these  four  requisites,  in  contemplation  of  the  statute,  is  to  be 
regarded  as  essential  as  another;  that  there  must  be  a  concur- 
rence of  all  to  give  validity  to  the  act,  and  that  the  omission  of 
either  is  fatal."  And  as  the  will  in  that  case  was  pronounced 
invalid,  although  subscribed  by  the  testatrix  in  the  presence  of 
tibe  attesting  witnesses,  for  want  of  due  publication  in  their 
presence,  so  in  this  it  must  be  declared  not  to  have  been  duly 
executed,  because  it  was  not  subscribed  by  her  in  the  presence 
of  the  witnesses,  as  is  erroneously  stated  in  the  attestation 
clause;  and  because  there  is  no  proof  that  she  acknowledged  in 
their  presence  that  her  name  subscribed  to  it  was  put  there  hj 
her,  or  by  her  direction,  or  in  her  presence. 

I  regret  to  be  compelled  to  come  to  this  conclusion  in  regard  to 
this  particular  case.  For  the  circumstances  are  such  as  to  render 
it  highly  probable  that  the  will  had  been  drawn  imder  the  direc- 
tion of  the  testatrix,  and  that  her  name  had  been  put  to  it  by  her 
request  after  she  had  perfectly  imderstood  the  contents  of  the 
will.  She  must  likewise  have  supposed  that  the  instrument 
which  she  acknowledged  to  be  her  last  will  and  testament,  and 
which  she  requested  these  witnesses  to  attest  as  such,  was  prop- 
•erly  executed  to  carry  into  effect  her  pious  and  benevolent  in- 
tentions in  favor  of  the  respondents,  and  of  the  other  charitable 
institutions  mentioned  therein.  And  she  may  have  had  very 
good  reasons  for  wishing  to  conceal  from  her  brother-in-law, 
and  his  family,  a  knowledge  of  the  fact  that  she  was  disposing 
of  her  property  in  this  manner.  But,  as  the  requisites  of  the 
statute  have  not  been  complied  with,  this  court  can  only  pro- 
nounce the  legal  result  of  such  non-compliance.  It  does  not 
however  apx>ear  to  be  a  case  in  which  a  charitable  society  which 
has  litigated  in  good  faith,  and  has  been  defeated  upon  a  tech- 
nical objection  as  to  the  due  execution  of  the  will,  should  be 
<3harged  with  costs.  But  as  the  appellants  have  successfully 
contested  the  case  for  the  benefit  of  themselves  and  the  other 
parties  who  may  be  entitled  as  the  next  of  kin  of  the  decedent, 
they  should  not  be  permitted  to  bear  the  burden  of  the  costs 
personally. 

A  decree  must  therefore  be-  entered,  reversing  that  of  the  oir- 
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cnit  judge  and  afi&rming  the  sentence  and  decree  of  the  surro- 
gate; and  directing  the  taxable  costs  of  the  appellants  Chaffee 
and  Chapman,  both  in  this  court  and  before  the  circuit  judge,  to 
be  paid  out  of  the  estate  of  the  decedent,  when  letters  of  admin- 
istration shall  have  been  granted  thereon. 
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Polls,  1  Am.  Dec  380;  8weU  v.  Boasrdman^  2  Id.  16,  and  note;  Edbeck  t. 
Oranberry,  Id.  024;  Burwell  v,  Corhin,  10  Id.  494,  and  note;  Pearson  v.. 
WigJUman,  12  Id.  636;  Edelen  t.  Hardey's  Lessee,  16  Id.  292;  SmaUv.  Small, 
Id.  253;  Howard's  WUl,  17  Id.  60;  HigdotCs  Will,  22  Id.  84;  Dewey  t.  Dewey, 
85  Id.  367,  and  note;  OtUkrie  ▼.  Owen,  36  Id.  311,  and  note;  Eemsen  y. 
Brincherhoff,  37  Id.  251,  and  note.  To  constitute  a  valid  execation  of  a  will 
vnder  the  New  York  statute,  the  testator  must  subscribe  it  at  the  end 
thereof  in  the  presence  of  each  of  the  attesting  witnesses,  or  distinctly 
acknowledge  in  the  presence  of  each  of  them  that  he  has  so  subscribed  it:  Van 
Hooser  v.  Van  Hooser,  1  Redf.  370;  BuOer  v.  Benson,  1  Barb.  630;  Sisters  qf 
Charity  Y.  KeUy,  67  N.  T.  413.  But  the  testator  may  subscribe  the  will  by 
making  his  mark,  or  another  may  sign  for  him  in  his  presence  and  by  his  au- 
thority: Simpson's  Will,  2  Bedf.  32;  Bobms  Y.  CoryeU,  27  Barb.  659.  So  a 
witness  may  sign  by  making  his  mark:  Morris  y.  Kn^ffin,  37  Id.  340.  So  it 
is  a  sufficient  signing  of  other  papers  for  the  party  signing  to  make  his  mark, 
or  for  another  to  subscribe  his  name  in  his  presence  and  by  his  authority: 
Barnard  y.  ffeydrich,  49  Id.  67;  S.  C,  2  Abb.  Pr.  (N.  S.)  61;  32  How.  Pr. 
101.  If  a  testator  is  tmable  to  read  or  write,  the  wUl  should  be  read  to  him 
in  the  presence  and  hearing  of  the  witnesses,  and  that  fact  should  be  stated 
in  the  attestation  clause,  or  the  witnesses  should  at  least  satisfy  themselYes 
by  inquiry,  that  he  understands  the  provisions  of  the  instrument,  although 
these  precautions  are  not  absolutely  necessary  to  a  valid  ezecution  of  the  will: 
Van  Pell  v.  Van  PeU,  30  Barb.  139.  If  the  testator,  in  addition  to  being 
illiterate,  is  also  deaf  and  dumb,  the  proof  that  he  understands  the  contents 
of  the  will  at  the  time  of  its  ezecution  should  be  still  more  dear  and  satis- 
factory: RcUwagen  v.  BoUwagen,  63  N.  Y.  618.  Where  the  will  has  been 
already  subscribed  before  being  exhibited  to  the  attesting  witnesses,  there 
must  be  a  distinct  acknowledgment  of  the  signature,  or  that  the  testator  exe- 
foted  the  instrument^  in  the  presenoe  of  each  of  the  witnesses:  Lewis  v. 
Lewis,  13  Barb.  23;  S.  C,  11  N.  Y.  220;  WilUsr.WiUis,  26  Id.  492;  MiUhOL 
Y.  MiteheU,  16  Hun,  100.  An  acknowledgment  which  merely  amounts  to  a 
declaration  that  the  instrument  is  the  testator's  wUl  Ib  not  sufficient,  because 
that  is  merely  a  publication:  Lewis  v.  Lewis,  13  Barb.  23;  S.  0.,  11  N.  Y. 
220;  Milchell  v.  Mitchell,  16  Hun,  100.  E^Mcially  where  the  paper  is  so 
folded  that  the  witnesses  can  not  see  the  testator's  signature:  Lewis  v.  Lewis, 
13  Barb.  23;  S.  C,  11  N.  Y.  220.  But  if  the  testator  has  personally  signed 
the  instrument  by  writing  his  name,  and  not  merely  by  making  his  mark,  and 
the  witnesses  see  the  signature,  an  acknowledgment  by  the  testator  that  the 
instrument  is  his  will,  and  a  request  to  the  witnesses  to  attest  it,  are  held  to 
constitute  a  sufficient  acknowledgment  of  the  subscription:  Bobinson  v. 
Smiih,  13  Abb.  Pr.  363;  BasHn  v.  Baskm,  3C  N.  Y.  419,  distinguishing  the 
principal  case  as  one  in  which  the  testator's  name  appeared  to  have  been  writ- 
ten by  another,  the  testatrix  being  unable  to  write.  The  publication  of  a 
will  need  not  be  in  the  predse  words  of  the  statute;  equivalent  words,  or 
words  and  acta,  will  be  sufficient:  Torry  v.  Bowen,  16  Barb.  308.    In  all  the 
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foregoing  oasesy  Ohc^ffhe  v.  Baptist  etc.  Convention  is  referred  to  and  approTed 
M  an  authority  for  the  principles  laid  down. 

Pboov  07  Will  bt  Subsobibino  Witnbbsbs:  See  Jackton  r.  La  Orange^ 
10  Am.  Dec.  237,  and  note;  Peareon  v.  Wightman,  12  Id.  636;  Lindsay  v. 
MeOormaek,  Id.  387,  and  note;  Wekh  ▼.  Welch,  15  Id.  126,  and  note;  Dan 
y.  Brown,  Id.  805,  and  note;  Jackson  y.  Vtckory,  19  Id.  522;  Howes  ▼.  Hum- 
phrey, 20  Id.  481;  Scrtbner  v.  Crane,  21  Id.  81;  Woodard  v.  Spiiler,  25  Id. 
138;  Bemsen  t.  Brineherhqf,  37  Id.  251,  and  note.  To  the  point  that  where 
the  attestation  danse  is  fall,  if  the  attesting  witnesses  are  dead,  bat  their 
signatares  and  that  of  the  testator  are  proved  to  be  in  their  handwriting,  or 
if  from  lapse  of  time  the  witnesses  are  onable  to  recollect  the  facts,  a  doe 
compliance  with  all  the  statutory  formalities  in  the  ezeoation  of  the  will,  as 
recited  in  the  attestation  danse,  may  be  presamed,  the  prindpal  case  is  dted 
in  Weir  v.  J^Usgerald,  2  Bradf.  74;  Peebles  v.  Case,  Id.  240;  Moore  v.  Oris^ 
wold,  1  Redf.  390;  NorUm  ▼.  Norton,  2  Id.  12;  Bider  ▼.  Leffg,  51  Barb.  261) 
Matter  qf  Oriswold,  15  Abb.  Pr.  300.  Pradence,  therefore,  as  stated  in  the 
foregoing  opinion  of  the  chanodlor,  reqTures  that  the  attestation  claose  shoald 
be  in  proper  form  to  show  compliance  with  all  the  reqalrements  of  the  stat- 
ute: Lawrence  ▼.  Norton,  45  Barb.  452;  S.  C,  30  How.  Pr.  286. 

PBAoncn  <ur  Afpbais  in  Pbobatb  Oases.— In  Mason  ▼.  Jones,  2  Bndf. 
829,  the  iHrindpal  case  is  dted  to  the  point  that  on  an  appeal  from  a  sorio- 
gate  to  the  circoit  judge,  respecting  the  probate  of  a  will,  notice  need  be 
given  only  to  those  who  appeared  in  the  conrt  bdow.  As  to  the  power  of 
the  coort  of  dumcery  and  of  the  supreme  coart,  as  the  soooessor  to  its  juris* 
diction^  to  declare  a  will  valid  or  invalid  on  an  appeal  from  a  sonogats^ 
court,  the  case  Is  dted  in  Mead  v.  Mead,  11  Barb.  668;  PiOmg  ▼.  PMng,  45 
Id.  88. 
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[10  PAxaa't  Obaxgext,  170.] 

OwNBB  07  Legal  Titlb  is  not  Entitlbd  to  Isjxnxonxa  agiinflt  ejeoi- 
ment  to  recover  the  land,  becanae  he  has  a  perfect  defense  at  Uw. 

**Jxnno&"  Annbzxd  to  Qbantee's  Nahb  in  deed  is  no  part  of  the  name^ 
bat  is  descriptive  merdy,  and  in  such  a  case,  if  there  are  three  persons 
of  the  same  name,  grandfather,  father,  and  son,  the  latter  a  minor  of 
seven  or  eight  years  of  age,  and  it  appears  that  the  father  is  known  as 
"junior,"  and  that  the  original  contract  of  sale  was  made  with  him,  he 
will  be  deemed  the  party  intended  in  the  deed. 

OSA27TBB  IN  DeBD    TaKEN  TOB    PbIOB    DBBT  IS  HOT    DbBMSD  BoNA  FiDB 

Pubohaseb,  entitled  to  protection  against  trusts  of  which  he  had  no 
notice;  but  it  is  otherwise  if  he  releases  a  valid  security  for  such  prior 
debt,  and  can  not  be  replaced  in  his  former  situation  as  to  security. 
Dbolabations  of  Fobickb  Ownsb  Resfbctino  his  Intebest  are  generally 
admissible  against  those  claiming  under  him  by  title  subsequent;  but  hii 
declarations  after  parting  with  his  interest,  or  which  are  overreached  by 
the  purchase  of  one  claiming  under  him,  are  not  admissible;  as  where 
the  declarations  are  made  after  the  docketing  of  a  judgment  against  such 
former  owner,  and  are  offered  in  evidence  against  a  subsequent  purchaser 
under  the  judgment. 
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DxCLABATiONS  OY  Thibd  Pebson  Respbgtino  Title  to  land  are  not  ad- 
miBaible  to  establish  or  destroy  the  title,  or  to  prove  or  disprove  a  trost 
in  the  land,  unless  made  in  the  presence  of  the  bolder  of  the  legal  title, 
and  expressly  or  tacitly  assented  to  by  him. 

TftUST  BXST7LTING    IBOM    PaTMBNT    07   GONSIDBRATION  BT  ThIKD  PSBSOir 

on  a  pmchase  of  land,  resnlts  only  In  favor  of  snob  person,  and  descends 
to  his  heirs,  and  does  not  inure  to  the  benefit  of  one  for  whom  the  pur- 
chase might  have  been  intended  to  be  made. 

Bill  for  an  injnnotion,  to  restrain  an  action  of  ejeotment 
brought  by  the  defendants  to  reoorer  a  certain  lot,  known  as 
ifae  **  Oarson  lot.**  At  the  hearing  before  the  Tice-chancellor,  it 
appeared  that  in  1809  one  InTingstony  then  owner  of  the  lot, 
by  his  agent,  Morris,  contracted  for  the  sale  thereof,  to  one 
Walker,  a  oonT^ranoe  to  be  made  on  payment  of  the  purchase 
money.  Subsequently  John  Padgett,  the  complainant's  father, 
made  a  parol  agreement  with  Walker  to  take  the  contract  off  his 
hands  and  to  pay  him  what  he  had  already  paid  on  the  land,  as 
well  as  to  pay  the  amount  still  due  to  LiTingston.  The  contract 
was  accordingly  delivered  to  Padgett,  and  he  went  into  i>os8es- 
sion  and  made  some  improTemenls.  In  January,  1816,  Padgett 
detiyered  to  Livingston's  agent  a  draft  on  England,  drawn  by 
Hannah  Padgett,  his  mother,  in  his  favor,  for  a  sum  sufficient 
to  cover  the  purchase  money  and  interest,  with  the  exception  of 
a  small  portion  of  interest  accrued  on  interest  already  due  and 
unpaid,  for  which  balance  of  interest  Pa.lgett  gave  his  note  in 
1824,  to  Morris,  the  agent  of  Livingston's  executors,  which  the 
latter  indorsed  on  the  contract  with  a  memorandum  to  the  effect 
that  a  conyeyance  was  to  be  made  when  the  note  was  paid.  The 
note  being  uni>aid,  Livingston's  executors  recovered  judgment 
thereon  in  June,  1826,  against  the  complainant's  father.  Prior 
to  this,  in  May,  1816,  the  executors,  under  a  power  in  the  will, 
executed  a  conveyance  to  ''  John  Padgett,  jun.,  of  Oxford,"  and 
placed  it  in  the  hands  of  Morris,  to  be  delivered  on  payment  of 
the  balance  of  the  purchase  money.  It  appeared  that  at  that 
time  there  were  three  John  Padgetts  in  Oxford,  the  complain- 
ant, who  was  then  eight  years  old,  his  father,  and  his  grand- 
father, who  was  old  and  blind  and  did  no  business.  The  com- 
plainant's father,  on  June  16, 1826,  confessed  a  certain  judgment 
to  Famham,  one  of  the  defendants,  which  was  docketed  the 
next  day.  In  the  following  December,  Famham,  in  pursuance 
of  an  arrangement  with  the  complainant's  father,  took  an  as- 
signment of  Livingston's  judgment,  upon  payment  of  the 
amount  to  Morris,  who  delivered  to  him  the  deed  in  his  hands, 
which  was  then  recorded.    In  May,  1829,  Famham,  having  pre- 
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viously  issued  execution  on  the  judgment  confessed  to  him,  pur- 
chased the  lot  at  a  sale  thereunder  and  received  the  sheriffs  deed 
after  the  expiration  of  the  time  for  redemption.  He  subse- 
quentlj  conveyed,  with  warranty,  to  the  other  defendants,  who 
took  possession  and  continued  therein  by  their  tenant  until  the 
latter  abandoned  the  premises  under  a  threat  of  litigation  from 
the  complainant,  who  then  took  possession.  The  defendants 
then  brought  ejectment,  and  the  complainant  filed  this  bill. 
Certain  declarations  of  the  complainant's  father  and  grand- 
mother, Hannah  Padgett,  were  introduced  in  evidence,  to  show 
that  the  latter  advanced  the  money  to  pay  for  the  land,  imder 
an  agreement  that  the  conveyance  was  to  be  taken  in  the  com- 
plainant's name,  and  for  his  benefit.  The  bill  also  alleged  that 
the  complainant  was  known  at  the  date  of  the  deed  as  John 
Padgett,  junior.  The  answers  denied  these  allegations.  Other 
facts  appear  from  tihe  opinion.  The  vice-chancellor  decreed, 
among  other  things,  that  the  defendants  took  only  such  interest 
as  the  complainant  had  at  the  docketing  of  Famham's  judg- 
ment; that  the  complainant  was  the  grantee  described  in  the 
deed,  he  being  "  John  Padgett,  jun.,  of  Oxford;"  and  that  his 
father  and  those  claiming  under  him  were  estopped  from  deny- 
ing this  fact,  and  that  if  the  deed  should  be  deemed  to  have 
been  made  to  the  father,  he,  and  those  claiming  under  him,  took 
as  trustees  for  the  complainant.  Decree,  that  the  defendants 
release  their  interest  to  the  complainant,  and  for  a  perpetual  in- 
junction of  the  proceedings  at  law.    The  defendants  appealed. 

James  Clapp^  for  the  appellants. 

H.  Vanderlyn^  for  the  respondent. 

Walwobth,  Chancellor.  If  the  vice-chancellor  was  right  in  the 
conclusion  at  which  he  arrived  in  the  first  branch  of  the  decree 
in  this  case,  that  the  complainant  was  the  nominal  grantee  in  the 
deed  from  the  executors  of  Livingston,  and  that  the  legal  title 
did  not  x>ass  to  the  father  of  the  complainant  subject  to  a  trust 
resulting  by  implication  of  law,  the  bill  should  have  been  dis- 
missed. For  in  that  case  the  complainant  had  a  perfect  defense 
to  the  suit  at  law  which  had  been  brought  against  him  by  Law- 
rence and  Eeese;  and  he  had  no  right  to  come  into  this  court, 
for  an  injunction,  to  deprive  them  of  their  legal  right  to  a  trial 
by  jury  to  determine  the  question  of  fact  whether  the  complain- 
ant or  his  father  was  the  grantee  in  the  deed  of  May,  1816.  I 
think,  however,  the  vice-chancellor  arrived  at  the  wrong  con- 
clusion upon  this  question  of  fact;  and  that  if  the  complainant 
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has  any  right  to  the  premises  in  controyersy  it  must  be  upon  the 
ground  of  a  trust  arising  in  his  favor  by  operation  of  law. 

The  description  of  the  grantee  in  the  deed,  in  this  case,  has 
reference  to  the  time  when  it  was  dated  and  acknowledged,  and 
was  placed  in  the  hands  of  Morris,  the  agent,  to  be  deliyered 
when  the  small  balance  of  the  purchase  money  then  estimated 
as  due  should  be  paid.  And  if  the  father  of  the  complainant 
was  the  person  intended,  by  the  description  of  **  John  Padgett, 
junior,  of  Oxford,"  at  the  date  of  the  deed  in  May,  1816,  he  was 
still  the  grantee  at  the  time  it  was  actually  delivered  to  the  de- 
fendant Famham,  for  him,  ten  years  afterwards;  although'  the 
elder  John  Padgett,  of  Oxford,  had  died  in  the  mean  time.  The 
word  junior  forms  no  part  of  the  name  of  the  grantee,  but  is 
merely  descriptive  of  the  person;  and  is  usually  adopted  to 
designate  the  son  where  the  father  bears  the  same  Christian 
name  as  well  as  the  family  name.  Where  the  word  junior  is 
left  out,  it  is  only  presumptive  evidence  that  the  oldest  person 
of  the  name,  and  who  will  answer  the  other  matters  of  descrip- 
tion in  the  deed,  was  the  grantee  intended;  and  the  presump- 
tion may  be  rebutted  by  showing  that  the  grantor  intended  to 
convey  to  the  son  by  the  name  and  description  contained  in  the 
deed:  LepM  v.  Browne^  Holt,  41;  S.  0.,  6  Mod.  198;  People  v. 
OaUinSf  7  Johns.  549;  Kinoaid  v.  Bawe^  10  Mass.  203.  Here  the 
name  and  description  of  the  grantee  to  whom  the  deed  was  to 
be  delivered,  and  in  whose  favor  the  grantors  intended  it  to 
operate  as  a  conveyance  of  the  legal  titie  to  the  premises  in 
question,  was  imdoubtedly  derived  from  Morris,  their  agent,  at 
the  time  he  remitted  the  draft  on  England.  And  they  probably 
intended  to  convey  to  the  person  whom  he  then  represented  to 
them  as  having  become  entitied  to  Walker's  interest  in  the  prem- 
ises, under  the  contract  of  1809.  To  ascertain  who  that  was, 
we  must  resort  to  Morris'  testimony  and  to  the  facts  then  within 
his  knowledge. 

The  evidence  on  the  part  of  the  defendants  clearly  shows  that 
the  &ther  of  the  complainant  was  known  as  John  Padgett, 
junior,  long  after  the  elder  John  Padgett  had  become  blind  and 
discontinued  business.  And  he  was  sued  by  that  name  and  de- 
scription in  1815,  in  which  suit  the  judgment  upon  the  report  of 
referees  was  entered  in  February,  1816.  Morris  also  says  that 
when  Padgett  came  to  him  with  Walker's  contract,  which  was  in 
January,  1816,  he  told  him  he  had  a  father  living,  whose  name 
was  John,  and  had  a  son  of  the  same  name.  And  if  the  subse- 
quent declaration  of  Morris  to  Walker  could  be  received  as  evi- 
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dence^  it  would  show  that  he  most  have  been  requested  at  that 
time  to  send  for  the  deed  in  the  name  of  John  Padgett,  junior. 
That  the  person  who  gave  that  direction  understood  the  designa- 
tion of  junior  as  applying  to  himself,  at  that  time,  is  shown  bj 
the  fact  that  he  had,  on  a  former  occasion,  refused  to  answer  to 
the  name  of  John  Padgett;  insisting  that  he  was  John  Padgett, 
junior.  It  is  wholly  improbable  therefore  that  he  would  have 
requested  to  haye  the  deed  in  the  name  of  John  Padgett,  junior, 
or  that  Morris  would  have  directed  it  to  be  made  in  that  name, 
without  any  other  designation,  at  the  time  this  bill  of  exchange 
was'deliyeied  in  January,  1816,  if  either  of  them  had  then  under- 
stood that  the  oouTeyance  was  to  be  made  to  the  complainant;  who 
was  then  but  seven  or  eight  years  old.  The  receipt  for  the  draft 
on  England,  which  was  given  at  that  time,  also  shows  who  was 
understood  by  all  parties  to  be  John  Padgett,  junior.  For  that 
receipt  shows  that  the  draft,  which  the  complainant's  father  re- 
ceived and  negotiated  to  Morris,  was  drawn  m  favor  of  the  per^ 
son  to  whom  the  receipt  was  given;  who  is  therein  designated  hy 
the  addition  of  junior  to  his  name.  And  no  one  can  for  a 
moment  suppose  that  the  bill  of  exchange  was  made  payable  to 
the  infant  John  Padgett,  and  not  to  his  father.  I  think  there 
is  veiy  little  room  to  doubt,  therefore,  that  Morris  was  requested 
at  that  time  to  send  for  the  deed  to  be  made  out  to  John  Pad- 
gett, junior;  and  that  it  was  then  intended  that  the  complainant's 
father  should  be  the  grantee  in  the  deed  by  that  description. 
That  Morris  must  so  have  understood  it  is  evident  from  another 
fact  which  occurred  before  any  controversy  had  arisen  on  the 
subject.  I  refer  to  the  indorsement  made  upon  the  contract,  in 
May,  1824,  when  the  complainant's  father,  who  had  then  become 
John  Padgett  the  elder,  gave  his  note  for  the  balance  which  was 
then  due.  In  that  indorsement  the  addition  of  junior  is  no 
longer  retained;  but  it  is  stated  that  when  the  note  shall  be  paid 
a  deed  will  be  delivered  to  John  Padgett  or  his  assigns.  And  it 
must  also  be  recollected  that  Morris  then  had  in  his  possession 
the  deed  to  the  complainant's  father,  which  had  been  made  out 
to  him  eight  years  before,  with  the  addition  of  junior  to  his 
name,  and  ready  to  be  delivered  when  the  note  for  the  balance 
of  the  purchase  money  should  be  paid.  And  this  was  the  deed 
which  was  actually  delivered  to  John  Padgett,  or  to  Famham 
for  him  and  with  his  assent,  in  December,  1826.  Upon  the 
whole  evidence  in  the  case,  therefore,  I  have  arrived  at  the  con- 
clusion that  the  father  of  the  complainant  was  understood  and 
intended  to  be  the  grantee  of  the  premises,  in  the  deed  of  May, 
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1816,  bj  the  name  and  description  of  John  Padgett,  junior,  of 
Oxford;  and  for  whom  that  deed  was  subsequently  deUvered  to 
Famham,  by  the  direction  of  Morris,  under  ihe  arrangement  tes- 
tified to  by  Colonel  Olapp.  The  legal  title  to  the  land  therefore 
was  in  the  complainant's  father  at  the  time  of  the  sale  of  the 
premises  by  the  sheriff,  and  passed  to  Famham  under  the  sher- 
iff's deed. 

At  the  time  of  the  purchase  of  the  premises  by  Famham ,  at  the 
sheriff's  sale,  the  judgment  of  June,  1826,  was  a  legal  lien  upon  the 
equiiy  of  redemption  of  the  complainant's  father  in  the  old  farm. 
And  it  appears  from  the  testimony  that  the  value  of  that  farm, 
at  the  time  of  the  foreclosure  of  the  mortgage  thereon  to  Walker, 
was  much  greater  than  the  amount  due  on  that  mortgage.  But 
the  judgment  of  Famham  having  been  discharged  of  record,  by 
the  sale  on  the  execution,  the  foreclosure  would  cut  off  the  lien 
of  that  judgment  upon  the  equiiy  of  redemption  in  the  old  farm. 
Famham  therefore  probably  lost  his  securily  for  his  debt  by  pur- 
chasing the  Carson  lot  at  the  sheriffs  sale.  I  am  not,  therefore, 
prepared  to  say  that  he  and  those  claiming  under  him  might  not 
have  claimed  protection,  as  bonajide  purchasers,  if  they  had  set 
up  that  defense  in  their  answers,  even  if  a  resulting  trust  is  es- 
tablished by  the  testimony.  As  a  general  rule,  a  purchaser  of 
the  legal  title,  who  receives  his  conveyance  merely  in  consid- 
eration of  a  prior  indebtedness,  is  not  entitled  to  protection; 
because  he  has  lost  nothing  by  the  ptirchase.  But  the  relin- 
quishment of  a  valid  security,  which  ho  before  held  for  his  debt, 
and  which  can  not  be  revived  so  as  to  place  him  in  the  same  sit- 
uation substantially  as  to  security  as  he  was  in  prior  to  his  pur- 
chase, may  of  itself  be  sufficient  to  entitle  him  to  protection  as 
a  bonajide  purchaser. 

Upon  the  question  whether  a  resulting  trust  is  estabUshed  in 
this  case,  it  may  be  necessary  to  advert  to  the  testimony  as  to 
the  declarations  of  the  complainant's  father,  and  grandmother, 
for  the  purpose  of  seeing  how  far  those  declarations  were  admis- 
sible in  evidence.  As  a  general  rule,  declarations  made  by  a 
person  in  possession  of  real  estate,  as  to  his  interest  or  title  in 
the  property,  may.  be  given  in  evidence  against  those  who  sub- 
sequently derive  title  under  him;  in  the  same  manner  as  they 
could  have  been  used  against  the  party  himself  if  he  had  not 
parted  with  his  possession  or  interest.  On  the  other  hand  it  is 
equally  well  settled  that  no  declarations  of  a  former  owner  of 
the  property,  made  after  he  had  parted  with  his  interest  therein, 
or  which  are  overreached  by  the  purchase  of  the  party  claiming 
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through  or  under  him,  con  be  received  in  evidence  to  effect  the 
legal  or  equitable  title  to  the  premises:  1  Cowen  &  Hill's  Notes 
to  Ph.  Ey.  644,  655.  Here  the  title  of  the  defendants  relates 
back  to  the  docketing  of  the  justice's  judgment,  in  June,  1826; 
or  rather  to  the  time  of  the  delivexy  of  the  deed  from  Living* 
ston's  executors  to  Padgett,  on  the  fourteenth  of  December 
thereafter,  when  that  judgment  became  a  lien  upon  the  legal 
title  of  Padgett  in  the  premises.  And  all  declarations  or  admis- 
sions made  by  him  subsequent  to  that  time,  either  in  favor  of  or 
against  the  validity  of  the  title  acquired  under  the  deed  of  May, 
1816,  must  be  rejected  as  illegal  and  improper  evidence. 

The  declarations  or  admissions  of  third  persons  are  not  legal 
evidence  to  establish  or  destroy  a  titie  to  land,  or  to  prove  or 
disprove  the  existence  of  a  trust,  except  as  against  those  who 
have  derived  titie  to  the  premises  in  controversy  from  the  per- 
sons Tnaking  the  declarations  or  admissions,  and  by  a  titie  sub- 
sequent. All  the  declarations  of  Hannah  Padgett,  therefore, 
which  were  not  made  in  the  presence  of  her  son  and  either  actu- 
ally or  tacitiy  assented  to  by  him,  should  be  rejected  as  illegal 
and  improper  evidence  to  prove  the  existence  of  any  fact  in  this 
case.  And  after  rejecting  the  admissions  and  declarations  which 
ought  not  to  have  been  received,  there  is  not  sufficient  evidence 
in  this  case  to  satisfy  me  of  the  actual  existence  of  a  trust  aris- 
ing out  of  any  valid  agreement  between  Hannah  Padgett  and  her 
son.  The  mere  payment  of  the  money  by  her  would  not  raise  a 
trust  by  implication,  in  favor  of  a  third  person,  without  the  ex- 
istence of  an  actual  and  binding  agreement  on  the  part  of  her  son 
to  transfer  his  interest  in  the  land  to  the  complainant  and  to  take 
a  conveyance  therefor  in  his  name.  A  trust  resulting  from  the 
mere  payment  of  the  money  by  Hannah  Padgett,  would  be  a  re- 
sulting trust  in  her  favor;  which  trust,  upon  her  death,  would 
have  descended  to  her  children,  and  not  to  the  complainant. 

It  is  always  unsafe  to  rely  upon  the  uncertain  recollections  of 
a  witness  as  to  the  existence  of  a  contract,  or  agreement,  which 
is  to  impair  the  titie  to  real  estate.  And  it  may  be  remarked  in 
this  case,  that  although  Walker  recollects  vety  distinctiy  the 
conversation  which  he  had  with  Hannah  Padgett  from  twenty 
to  twenty-five  years  previous  to  the  time  when  he  was  called 
upon  as  a  witness,  he  is  imable  to  tell  whether  that  conversation 
took  place  before  or  after  the  death  of  her  husband;  though  he 
thinks  it  was  afterwards.  If  he  is  right  in  this  last  supposition, 
I  am  satisfied  this  decree  can  not  be  sustained.  For  his  testi- 
mony would  in  that  case  direcUy  contradict  the  allegation  in 
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the  bill,  ttiat  the  bill  of  exchange  on  England  was  given  for  the 
purpose  of  carrying  into  effect  the  supposed  agreement  at- 
tempted to  be  proved  by  Walker  and  his  wife.  And  it  must  be 
recollected  that  nothing  was  ever  paid  upon  the  contract,  after 
the  drawing  of  that  bill  of  exchange  in  January,  1816,  until 
several  years  after  the  death  of  Ebnnah  Padgett;  when  the  de- 
fendant Famham  paid  the  judgment  against  her  son,  and  took 
an  assignment  of  it.  No  trust  by  implication  of  law,  therefore, 
could  arise  out  of  a  mere  promise  on  the  part  of  Hannah  Pad- 
gett, to  Walker,  to  pay  the  balance  due  on  the  contract  which 
remained  unpaid  at  the  death  of  her  husband,  in  1817. 

The  testimony  of  Walker  and  wife,  to  whatever  time  it  relates, 
does  not  prove  the  agreement  stated  in  the  bill.  Walker  says  he 
first  applied  to  Padgett,  who  said  he  could  not  pay,  but  he  did 
not  know  but  his  mother  would;  not  that  Padgett  authorized 
the  witness  to  contract  for  a  surrender  of  his  interest  in  the  con- 
tract to  her.  The  witness  then  went  to  see  her,  but  not  in  com- 
pany with'  her  son,  and  she  promised  Walker  that  she  would 
pay  for  the  land  and  take  a  deed  for  little  John.  That  conver- 
sation, therefore,  created  no  trust;  nor  did  it  constitute  an 
agreement  on  the  part  of  the  complainant's  father  to  relinquish 
his  interest  in  the  contract  and  to  give  up  the  land  to  his  son. 
And  the  testimony  of  the  complainant's  sister,  as  to  what  oc- 
curred in  1821,  even  if  the  witness'  recollection  could  be  relied 
upon  as  to  a  conversation  which  occurred  eighteen  years  before, 
when  she  was  a  mere  child,  does  notestabli^  the  agreement  set 
out  in  the  complainant's  bill.  Padgett  had  probably  at  that 
time  become  embarrassed,  and  his  mother  was  unquestionably 
solicitous  to  have  him  take  the  conveyance  in  the  name  of  his 
son,  so  as  to  secure  the  property  to  the  latter.  But  the  testi- 
mony is  altogether  too  loose  and  vague  to  justify  this  court  in 
declaring  a  resulting  trust,  which  is  to  unsettle  the  title  to  real 
estate  after  aU  the  parties  are  dead  who  could  explain  the  real 
facts  of  the  case.  I  may  also  remark,  that  the  testimony  of  the 
uncle  of  the  complainant,  as  to  Hannah  Padgett's  want  of  pe- 
euniaiy  means  for  some  time  previous  to  her  death,  renders 
it  highly  improbable  that  she  should,  in  1821,  have  furnished 
the  money  to  pay  ofT  what  was  then  due  on  the  contract.  The 
more  rational  conclusion  is,  that  the  son  applied  to  her  for  the 
loan  of  a  small  sum,  and  that  she  took  that  occasion  to  urge 
him  to  secure  the  farm  for  the  grandson,  by  taking  a  deed  in 
his  name;  and  that  he  replied,  "  WeU,"  to  put  an  end  to  impor- 
tonily  on  that  subject. 
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The  fact  ttiat  there  was  no  attempt  to  set  up  this  claim  in  the 
life-time  of  the  complainant's  father,  although  he  lived  between 
five  and  six  years  after  possession  of  the  Carson  lot  was  taken 
under  the  e&erifTs  deed,  and  after  the  complainant  became  of 
age  in  1829,  is  also  a  very  strong  circumstance  against  the  prob- 
able justice  of  the  claim  which  was  subsequently  set  up.  I 
have  not,  therefore,  found  sufficient  legal  testimony  in  this 
ease  to  sustain  a  decree  establishing  a  resulting  trust  in  favor 
of  the  respondent.  And  as  the  whole  of  the  decree  appealed 
from  is  erroneous,  it  must  be  reversed;  and  the  bill  must  be 
dismissed  with  costs. 


** JinaoB"  IS  HO  Past  ow  a  Pbbsost's  Namb  m  Law:  Johnaon  ▼.  ElUmm^ 
16  Am.  Dec.  163;  Bratmard  ▼.  SUlphin^  27  Id.  632,  and  note.  To  the  same 
effect  are  Qoodhm  v.  Benim^  2  Sandf.  Ch.  633;  PwpU  v.  Cookt  14  Barb.  800; 
Famhem  ▼.  HUdretK,  32  Id.  280.  The  word  "junior"  U  generally  naed 
merely  as  a  deaoriptiye  term  to  ^igfcingniah  a  eon  from  hie  father  where  both 
have  the  aame  name,  and  its  omission  does  not  invalidate  any  act  or  grants 
and  afforda  merely  presumptive  evidence  that  the  father  and  not  the  son  wai 
intended:  People  v.  Cook,  14  Barb.  300;  Famham  ▼.  Hildnth,  32  Id.  280; 
Oravee  v.  ColweU,  00  BL  616.  So  a  designation  of  the  place  of  reridenoe 
affixed  to  a  party's  name  is  no  part  of  the  name,  bat  is  merely  matter  of  de- 
scription: Ccurliion  t.  Toumaend,  28  GaL  222. 

Cbeditob  Taking  Gonyeyakgb  ob  Assignment  fob  Priob  Debt  not  a 
Bona  Fide  Pueghaseb  entitled  to  protection  against  secret  equities:  See 
Lockwood  y.  Bates,  12  Am.  Deo.  121;  Diehtrmm  v.  TUlinghast,  25  Id.  628, 
and  note;  DonakUon  v.  Bank  qf  Cape  Fear,  18  Id.  577;  Harris  ▼.  Homer,  30 
Id.  182.  That  an  assignee  for  benefit  of  creditors  is  not  a  bonajide  purchaser 
who  will  be  protected  against  equities  of  which  he  has  no  notice,  see  WUlis 
▼.  Henderson,  38  Id.  120,  and  cases  cited  in  the  note  thereto.  That  a  con- 
veyance in  payment  or  security  of  a  pre-existing  debt  does  not  constitute 
the  grantee  a  bonajide  purchaser  who  will  be  so  protected,  is  held,  citing  the 
principal  case»  in  Barnes  v.  Camack,  1  Barb.  398;  Peck  v.  McUlams,  10  N.  Y. 
M5;  Weaver  v,  Barden,  49  Id.  292.  But  relinquishing  a  valid  security  is  a 
new  consideration,  which  will  be  sufficient  to  make  such  grantee  a  bonaJUU 
purchaser:  Hammond  v.  Bush,  8  Abb.  Pr.  168;  Wearer  ▼.  Barden,  49  N.  Y. 
292. 

Injunction  not  Obantbd  whbbs  theek  is  Adequate  Bskedt  as 
Law:  See  Fentress  v.  Bobins,  7  Am.  Dec  704;  Broum  v.  Haff,  28  Id.  425. 
In  Ra^teMn  v.  PiUenger,  32  Id.  412,  it  is  held  that  interference  by  injunction 
where  there  may  exist  a  remedy  at  law  is  a  matter,  the  policy  of  which  in  a 
court  of  equity,  must  depend  upon  the  particular  circumstances  of  each  case. 

Declarations  ov  Fobmeb  Owner  or  Possessor,  admissibility  of,  against 
those  claiming  under  him:  See  Jackson  v.  Bard,  4  Am.  Dea  267;  Dorsey  v. 
Dorsey,  6  Id.  506;  Jackson  v.  McCaU,  Id.  343;  lAtOe  v.  lAbby,  11  Id.  68; 
Johnson  v.  Patterson,  Id.  756;  Stridder  v.  Todd,  13  Id.  649;  Baih  v.  Ctem- 
son,  Id.  684;  Jackson  v.  Dams,  15  Id.  451;  Reading  v.  Weslcn,  18  Id.  89; 
Norton  v.  PeUibone,  Id.  116,  and  note;  Stockett  ▼.  Watkins,  20  Id.  438;  Cor» 
Ml  V.  Jackson,  28  Id.  550;  Sumner  v.  Murphy,  27  Id.  397;  Deming  v.  Car* 
rington,  30  Id.  591,  and  note;  Beecher  v.  Parmele,  31  Id.  a^^:  Bird  v.  Smithy 
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S4  Id.  483;  Carpenter  t.  EolUeUr,  37  Id.  612.  That  snch  declarations  are 
admiflsible  is  held,  oiting  Padgett  ▼.  Ltmrenoe^  in  Harrington  v.  Slade^  22 
Barb.  165;  Vrwman  y.  King,  36  K.  T.  482;  Ohadwick  ▼.  Conner,  6  Htm,  54& 
DiGLABATiONSOV  Gbahtob  avtxb  Convitanob,  inadxnissibility  of,  against 
his  grantee,  or  those  claiming  under  him:  See  Barrett  ▼.  Il^ench,  6  Am.  Bee 
241;  Drum  ▼.  Simpwm,  Id.  490;  Brashear  ▼.  Burton,  Id.  634;  JEfctfcA  T. 
Straight,  8  Id.  162;  /odbon  ▼.  MUler,  12  Id.  316;  MeWiUiam  t.  ifarem,  14 
Id.  688;  Sharp  ▼.  FRdU^e,  Id.  37;  Oegood  ▼.  iVcmAattan  Cb.,  16  Id.  304| 
CheM  Y.  OhesBf2l  Id.  850;  Doe  t.  Moore,  30  Id.  666;  ITtfsoit ▼.  Woodr%ff,  31 
Id.  194;  Fdder  v.  ^oniie<<,  37  Id.  545.  That  one  who  has  parted  with  his 
interest  can  not  affect  his  grantee,  or  any  one  claiming  through  him,  by  his 
cnbeeqnent  declarations,  is  a  point  to  which  the  principal  case  is  cited  In 
rroMMMT.  JTfN^,  86K.  T.  482,  and  PbMar  v.  Olmrh,  12  How.  Pr.  118. 

DlGLABaTIONB  07  ThEBD  PiBflOH  VOT  RZFBSMLT  OB  ImPLODLT  AhHMTEP 

ID  by  a  party,  an  not  evidence  against  him:  Oroig  ▼.  Oraigy  24  Am.  Deo.8801 

BanjiAOio  Trust  ur  Favob  oy  Pabtt  Patih  o  CkuniDnuxnur  on  * 
pnmhssa  in  another's  name:  See  the  note  to  Weeike  ▼.  Eaae,  39  Am.  Deo.  46i 
ooUeoting  the  previoos  cases  in  this  series  on  that  point. 


SjSTAFP  v.  AIiYOBD. 

FfeoraiFAL's  DiaxB  doss  kot  Revoke  Agent's  AuTHOBirr  Oduvlid  witb 
LmBSiT.  Hence,  where  a  tradesman  gives  his  agent  posssadon  and 
control  of  his  property,  with  a  written  power  of  attorney,  anthorizing 
him  to  take  the  entire  management  of  his  badness,  and,  if  neoessary,  to 
sell  any  or  all  of  the  property,  for  the  porpose  of  payfaig  certain  notea 
indorsed  by  the  agent  and  others,  the  power  of  sale,  being  coupled  with 
the  agent's  interest  as  indorser,  may  be  exercised  after  the  principal's 
death. 

XsaiBUHKNT  Gbxatino  Equttablb  Lzbn  oh  Gkattbui  Nebd  hot  bb  Bboobdbd 
in  New  York,  under  the  act  of  1833,  where  it  is  accompanied  by  an  aotnal 
delivery  and  continned  change  of  poeseesion  of  the  property. 

PaoTOB  HAS  LiBH  OB  BiOHT  07  Bbtehtioh  vob  Obhbbal  Balahob  dna 
from  his  principal,  on  the  property  in  his  hands. 

ExoEFTioHS  to  master's  report,  stating  the  aooount  of  the  de- 
fendant as  administratrix  of  Alvord,  deoeased,  filed  hy  certain 
creditors  of  the  estate.  The  estate  was  insufficient  to  pay  all 
the  debts,  and  the  master  aUowed  the  administratrix,  for  a  cer- 
tain som,  retained  by  one  Meads  oat  of  the  proceeds  of  the 
property  of  the  estate  sold  by  him,  to  coyer  two  notes  on  which 
he  was  indorser  for  the  deceased.  It  appeared  that  the  deceased, 
who  was  a  cabinetmaker,  wishing  to  go  abroad  for  his  healthy 
gave  Meads,  who  was  his  indorser  on  a  certain  note  to  one  Bee- 
tor,  the  general  management  of  his  business,  and  entire  posses- 
sion and  control  of  his  property,  with  a  written  power  of  attor- 
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nej,  authorizing  him  to  conduct  the  business,  to  purchase  stocky 
to  hire  hands,  and  to  collect  moneys  and  apply  the  samo  in  the 
business  and  to  the  support  of  the  principal's  family,  etc. ;  and 
expressly  empowering  him  to  sell  and  dispose  of  any  or  all  of 
the  property  '*  at  any  time  or  in  any  manner"  which  he  mip^ht 
deem  advisable,  and  apply  the  proceeds,  in  whole  or  in  part,  to 
the  payment  or  security  of  a  certain  note  indorsed  by  Whitney 
and  Van  Yechten,  or  any  note  given  in  renewal  thereof,  and  to 
the  payment  or  securiiy  of  any  of  his  notes  indorsed  by  Meads, 
or  for  which  Meads  might  become  responsible.  He  also  left 
with  him  certain  notes  signed  in  blank,  to  be  used  in  renewal  of 
notes.  He  gave  Whitney  also  a  mortgage  on  the  furniture, 
stock,  etc.,  of  his  cabinet  shop,  to  secure  the  note  on  which  he 
was  indorser,  but  the  same  was  not  recorded  until  after  Alvord's 
death.  Before  Alvord's  death.  Meads  renewed  the  Whitney  A 
Van  Yechten  note  with  one  of  the  blanks  in  his  hands,  they  again 
indorsing,  and  also  renewed  the  Bector  note,  putting  his  own 
name  as  indorser  on  both  notes,  and  they  being  protested  for 
non-payment  after  Alvord's  death,  he  took  them  both  up.  He 
claimed  a  lien  to  reimburse  him  for  the  moneys  so  paid,  on  the 
property  in  his  hands,  of  which  he  kept  possession,  and  contin* 
ued  to  manage  the  business,  with  the  consent  of  the  administra- 
trix, until  1838,  when,  with  the  like  assent,  he  sold  the  property 
at  auction,  and,  retaining  enough  to  reimburse  him,  paid  the 
proceeds  to  the  defendant. 

Ira  Harris,  for  the  excepting  creditors. 

S.  Stevens  and  0,  Meads,  for  the  defendant. 

Walwobth,  Chancellor.  The  personal  mortgage  to  Whitney  not 
being  filed  till  after  the  death  of  Alvord,  and  not  being  accompa- 
nied by  an  immediate  delivery  and  continued  possession  of  the 
property,  it  may  be  doubtful  whether  it  was  sufficient  to  give 
Whitney,  who  was  liable  to  Meads  as  the  last  indorser  of  the  note 
of  one  tliousand  eight  hundred  dollars,  a  preference  in  payment 
over  the  other  creditors  of  Alvord.  This  case,  however,  does 
not  turn  upon  that  question;  as  I  am  satisfied  that  an  equitable 
lien  upon  the  property  was  created  by  the  special  clause  in  the 
power,  in  reference  to  the  one  thousand  eight  hundred  dollar 
note,  and  to  notes  drawn  by  Alvord  and  indorsed  by  Meads. 
And  as  that  instrument  was  accompanied  by  an  actual  delivery 
and  continued  change  of  possession  of  the  property,  imtil  it  was 
converted  into  money  and  applied  in  payment  of  the  two  several 
notes,  it  was  not  necessary  that  the  instrument  which  created 
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that  lien  should  be  recorded,  under  the  act  of  1833.  It  is  the 
duty  of  the  court  to  giye  such  a  construction  to  the  language  of 
a  written  instrument  as  to  cany  into  effect  the  intention  of  the 
parties,  so  &r  as  that  intention  can  be  collected  from  the  whole 
instrument  and  the  situation  of  the  parties  at  the  time  the  writ- 
ing was  executed.  And  I  think  no  one  who  reads  this  special 
clause  in  connection  with  the  evidence,  or  rather  the  admissions, 
of  extrinsic  facts  which  are  proper  to  be  taken  into  considera- 
tion, can  belieye  that  Alvord  did  not  intend  to  give  to  the  in- 
dorsers  of  the  one  thousand  eight  hundred  dollar  note,  and  to 
Meads,  as  the  indorser  of  the  Bector  note,  and  Other  notes  which 
he  might  thereafter  indorse,  a  beneficial  interest  in  the  execu- 
tion of  this  power,  for  their  security  and  indemnity.  It  dearly 
shows  that  Alyord  anticipated  that  it  would  probably  be  neces- 
saiy  for  Meads  to  incur  further  responsibility,  as  his  indorser, 
in  the  discharge  of  the  duties  of  his  agency,  and  that  something 
more  than  an  ordinary  power  of  attorney  was  necessary  to  pro- 
tect him  from  loss.  And  as  the  possession  of  the  property 
was  deliyered  to  Meads,  in  connection  with  this  power  to  dispose 
of  it  for  the  security  and  protection  of  himself  and  the  other 
indorsers,  the  property  must  be  considered  as  pledged  to  him 
for  that  purpose.  The  power  to  sell,  therefore,  was  coupled 
with  an  interest  in  the  property  thus  pledged,  and  survived: 
Bergen  v.  BenneU^  1  Cai.  Cas.  in  Err.  1  [2  Am.  Dec.  281];  Bay- 
mend  v.  Squire^  11  Johns.  47.  In  the  case  decided  by  the 
supreme  court  of  the  United  States,  Hunt  v.  Bousmaniery  8 
Wheat.  174,  there  was  no  actual  pledge  of  the  property.  But  a 
mere  power  of  attorney  was  executed  authorizing  the  plaintiff  to 
transfer  it  in  the  name  of  Bousmanier.  It  was  upon  that  ground, 
as  I  understand  the  case,  that  Chief  Justice  Marshall  held  that  the 
power  was  not  coupled  with  any  interest  in  the  vessels.  And  I 
presume  his  opinion  upon  that  point  would  have  been  different 
if  the  power  had  been  accompanied  by  an  actual  delivery  of  the 
vessels  as  a  pledge  for  the  payment  of  the  debt.  But  even  in 
that  case  the  court  protected  the  rights  of  Hunt  as  an  equitable 
mortgagee  of  the  vessels;  though  the  decision  was  placed  on  the 
debatable  ground  that  a  party  may  be  relieved  in  equity  against 
a  mistake  of  law  merely. 

Being  satisfied  that  Meads  had  a  lien  upon  the  property  in  his 
hands,  and  a  right  to  retain  for  the  amount  of  these  notes,  un- 
der the  special  clfiuse  in  the  written  power  executed  by  Alvord, 
it  is  not  necessary  to  inquire  whether  he  is  not  also  to  be  con- 
sidered as  the  factor  of  Alvord;  so  as  to  entitle  him  to  retain  for 
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his  advances  and  liabilities,  entirely  independent  of  this  special 
proTision  in  the  power  of  attorney  to  him.  If  the  arrangement 
between  Alvord  and  Meads  gave  to  the  latter  the  character  of  a 
factor,  there  can  be  no  doubt  as  to  his  lien  upon  the  property  in 
his  hands,  and  his  right  to  retain  for  all  his  advances  and  re- 
sponsibilities in  the  business  with  which  he  was  intrusted  by  his 
principal.  Although  it  was  doubted,  previous  to  the  case  of 
Eruger  y.  WUcoXy  Amb.  252,  it  is  now  well  settled  that  a  factor 
has  a  lien  and  may  retain  for  a  general  balance;  including  re- 
sponsibilities incurred  in  the  execution  of  his  agency:  Whit,  on 
lien,  108;  2  Kent's  Oom.  640;  Stoxy  on  Agency,  84,  sec.  84.  And 
the  case  of  Foxcrqft  y.  Wood^  4  Buss.  487,  was  probably  decided 
upon  the  ground  that  the  arrangement  under  which  the  business 
at  Birmingham  was  carried  on  constituted  Foxciaf t  the  factor  of 
Lanning,  although  he  received  a  fixed  salary  instead  of  the  usual 
mercantile  commissions  for  his  services. 

The  decision  of  the  master  was  right  in  allowing  to  the  ad- 
ministratrix the  amount  retained  by  Meads  for  the  two  notes. 
The  exceptions  are  therefore  oyerruled  with  costs,  and  the  report 
of  the  master  is  confirmed. 


Faotob's  Libn:  See  HdSbrook  y.  Wight^  35  Am.  Deo.  007,  uid  the  note 
thereto,  collecting  the  previooB  cases  in  this  series  on  that  sabjeet.  See  also 
MeKenue  v.  NemiuB^  38  Id.  291,  and  note.  That  a  £aetor  has  a  lien  on  the 
property  of  his  principal  in  his  hands  to  cover  a  general  balance  due  from  the 
principal  is  held,  citing  Kwipp  y.  Alvord,  in  Jfyer  y.  Jacobg^  1  Daly,  33*  So 
an  attorney's  lien  on  the  papers  in  a  suit  extends  to  a  balance  due  from  his 
client  for  other  professional  services:  Bowling  Onen  etc  Bank  v.  Todd^  02 
N.  Y.  491. 

Pbikcipal's  Dxath  Rkvokbb  Aosnot,  whxn:  See  CaaMay  v.  MeKenaiSf 
89  Am.  Deo.  76,  and  the  note  thereto  discassing  this  sabjeet  at  length.  Thai 
an  anthcHrity  conpled  with  an  interest  in  the  subject-matter  is  not  revoked  by 
the  principal's  death,  is  held,  on  the  authority  of  Knapp  t.  Alvord,  in  Haugk" 
talmg  v.  AfarvWif  7  Barb.  414.  Much  less  can  sach  an  authority  be  revoked 
by  the  principal  in  his  life-time^  as  where  a  power  is  given  by  a  debtor  to  his 
creditor,  by  way  of  security,  to  appropriate  particular  propcnity  or  a  partic- 
ular fund  to  the  payment  of  the  debt:  Beeeher  v.  Bemiett,  11  Id.  880;  Hutd^ 
«M  T.  Hebbofd,  84  K.  Y.  27. 
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[10  Paxox'i  Ohavosbt,  390.] 
IVDOMIKT  CrBDITOB  OF  InSOLVSZTT  CORPORATION   ObTAIVS  VO  PREIXBEBnB 

by  filing  a  creditor's  blU  against  it  after  the  return  of  his  execution  un- 
aatiafied,  under  the  New  York  revised  statutes,  and  the  final  decree  ob> 
tained  is  not  only  for  his  benefit,  but  also  for  that  of  all  other  orediton  wIm 
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may  prove  their  claims  nnder  it,  or  nnder  any  prior  order,  and  the  ef • 
feote  are  to  be  distributed  ratably  among  such  creditors,  giving  no  prefer- 
ences  except  such  as  exist  under  the  laws  of  the  United  States,  or  by 
virtue  of  liens  or  docketed  judgments  and  decrees. 
Judgment  Cbsditor  of  Insolvent  Ck>RPOBATioN  mat  Filb  eitheb  Bill  ob 
Petition,  nnder  2  N.  Y.  R.  S.  463,  sec.  36,  after  the  return  of  his  execu- 
tion unsatisfied,  to  obtain  a  sequestration  of  its  effects,  and  a  bill  is  the 
proper  mode  of  proceeding  where  he  wishes  to  charge  the  directors  and 
stockholders  personally  if  the  corporate  property  should  be  insufficient. 

0TOGKHOLDSBS  07  INSOLVENT  Ck)EP0BATI0N  ABB  LlABLS  FOB  ITS  DeBTS,  UB* 

der  the  New  York  revised  statutes,  to  the  extent  of  what  remains  un- 
paid on  their  shares  of  capital  stock,  or  of  such  proportion  thereof  as 
may  be  nececsary  to  satisfy  the  debts,  and  a  judgment  creditor  whose 
•zeontion  has  been  returned  unsatisfied  may  compel  a  difoovery  of  the 
Bamea  of  such  stockholders,  and  the  amounts  unpaid  on  tiieir  shares 
and  may  then  amend  his  bill  so  as  to  make  them  parties,  or  may,  after 
a  decree  against  the  corporation  and  a  distribution  of  its  effects*  file  a 
supplemental  bill  against  such  stockholders. 

Bbobivebshif  of  Insolvent  Gobforation  should  Extend  to  All  its 
Pbofbbtt,  where  a  receiver  is  appointed  on  a  bill  filed  by  a  judgment 
creditor,  under  the  New  York  revised  statutes;  but  the  corporation  can 
not  complain  of  an  order  appointing  a  receiver  of  so  much  property  only 
as  is  necessary  to  satisfy  the  complainant's  debt,  where  it  does  not  appear 
that  there  are  any  other  debts. 

IirjuNOTiON  Defbtvino  Offioebs  of  Cobpobation  of  the  control  of  all  its 
property  should  not  be  granted,  ex  parte,  on  the  certificate  of  a  vice- 
chancellor  or  injunction  master  out  of  court. 

Qbdbb  Appointino  Rboeiveb  of  Insolvent  Cobpobation  for  the  purpoea 
of  winding  up  its  affairs,  should  contain  a  olauae  restraining  its  officers 
from  collecting  the  debts  or  paying  away  or  transferring  the  assets. 

Cbeditob's  bill,  filed  by  a  judgment  creditor  of  the  oarpaa^ 
tion  defendant,  after  a  return  of  his  execution  unsatisfied,  to  ob- 
tain satisfaction  out  of  its  property.  The  president  of  the 
oorporation  was  also  made  a  defendant,  and  a  discovery  from 
him  was  prayed  as  to  the  names  of  the  stockholders  who  had 
not  paid  up  their  shares  and  as  to  the  amounts  unpaid,  it  being 
allied  in  the  bill  that  there  were  large  amounts  remaining  un- 
paid on  stock  which  should  be  applied  to  the  complainant's  de- 
mand, and  that  the  president  refused  to  give  the  information 
required.  The  vice-chancellor  appointed  a  receiver  of  so  much 
of  the  corporate  property  as  should  be  necessary  to  satisfy  tha 
complainant's  judgment,  and  the  defendants  appealed. 

J.  V,  L.  Pruyn,  for  the  appellants. 

D.  D.  Meld,  for  the  respondent. 

Walwobth,  Chancellor.  The  counsel  for  the  complainant  is  iiv 
an  eixor  in  supposing  that  this  is  a  case  in  which  a  judgment  ored- 
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itor  can  obtam  a  preference  in  payment,  oat  of  the  effects  of  an 
insolyent  corporation,  under  the  provisions  of  the  revised  stat- 
utes. The  word  defendant  in  the  thirty-eighth  section  of  the 
title  relative  to  the  court  of  chancery,  2  B.  S.  173,  would  un- 
doubtedly include  a  corporation  as  well  as  an  individual,  if  the 
rights  of  creditors  as  against  corporations,  upon  the  return  of 
an  execution  unsatisfied,  were  not  otherwise  provided  for  in  the 
revised  statutes.  But  the  legislature,  in  the  act  of  April,  1825, 
to  prevent  fraudulent  bankruptcies  by  incorporated  companies^ 
to  facilitate  proceedings  against  them,  and  for  other  purposes 
(Laws  of  1825,  p.  449,  sec.  6),  adopted  the  principle,  as  to  in- 
solvent corporations,  that  equaliiy  among  creditors  is  equity; 
and  directed  that  upon  the  return  of  an  execution  unsatisfied, 
{he  proi>eriy  and  effects  of  the  corporation  should  be  sequestered 
and  distributed  equally,  and  in  a  just  proportion,  among  all 
the  creditors  of  the  company.  And  this  provision  of  the  act 
of  1826  was  re-enacted,  substantially  in  the  same  form,  in  the 
thirty-sixth  and  thirty-seventh  sections  of  the  article  of  the  re- 
vised statutes  relative  to  proceedings  against  corporations  in 
equity:  2  B.  S.  463.  The  manner  in  which  the  effects  of  the 
corporation  are  to  be  distributed  aftera  decree  in  the  suit,  is  the 
same  as  is  prescribed  by  the  seventy-ninth  section  of  the  article 
relative  to  the  voluntary  dissolution  of  incorporations:  2  Id. 
471;  that  is,  by  giving  no  preferences,  except  such  as  are  created 
by  the  laws  of  the  United  States,  and  such  as  have  been  acquired 
1^  the  docketing  of  a  judgment,  or  decree,  so  as  to  create  a  lien 
upon  the  real  estate  of  the  corporation. 

The  final  decree,  which  is  to  be  obtained  upon  a  bill  filed  by 
a  judgment  creditor  of  the  corporation,  under  this  thirty-sixth 
section  of  the  article  relative  to  proceedings  against  corpora- 
tions in  equity,  is  therefore  a  decree  not  only  for  the  benefit  of 
the  complainant  in  the  suit,  but  also  for  the  benefit  of  all  other 
creditors  of  the  corporation  who  may  come  in  and  prove  their 
debts,  under  such  decree,  or  under  an  order  of  the  court  made 
previous  to  such  decree,  as  authorized  by  the  fifty-sixth  section 
of  the  same  title:  2  B.  S.  466.  And  the  order  appealed  from 
should  have  extended  the  receivership  to  all  the  property  and 
effects  of  the  corporation,  instead  of  limiting  it  to  so  much  of 
such  property  and  effects  as  would  be  sufficient  to  pay  the  debt 
and  costs  of  the  complainant  merely. 

In  all  other  respects,  however,  I  do  not  perceive  why  the 
order  appealed  from  is  not  a  good  appointment  of  a  receiver, 
for  the  purpose  of  sequestering  the  property  of  the  corporation, 
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under  this  thiriy-sixth  secidon  of  the  article  relative  to  proceed- 
ings against  corporations  in  equity.  The  bill,  it  is  true,  con- 
tains some  allegations  which  were  not  necessary  to  be  stated 
therein  under  this  section;  and  which  are  only  required  by  the 
one  hundred  and  eighiy-ninth  rule  of  this  court.  But  the  pro- 
Tisions  of  that  rule,  although  they  were  only  intended  to  cover 
the  case  of  an  ordinary  creditor's  bill  against  natural  persons, 
are  broad  enough  to  reach  the  case  of  a  bill  filed  by  a  creditor 
of  a  corporation,  under  this  thirfy-sixth  section,  after  the  return 
of  an  execution  unsatisfied.  And  there  is  nothing  in  that,  or 
in  the  three  succeeding  rules,  which  is  inapplicable  to  a  cred- 
itor's bill  filed  against  a  corporation,  after  the  return  of  an  exe- 
cution unsatisfied,  where  the  final  decree  upon  such  bill  is  to  be 
for  the  benefit  of  other  creditors  of  the  corporation,  as  well  as 
of  the  complainant. 

The  word  petition  only  is  used  in  the  thirty-sixth  section. 
But  every  bill  in  chancexy  is  in  fact  a  petition  to  the  court  for 
relief.  In  the  recent  case  of  Judson  v.  The  Bossie  Odlena  Com-' 
pony  eial.,9  Paige,  598  [38  Am.  Dec.  569],  I  came  to  the  con- 
clusion that  a  suit  might  properly  be  commenced  against  a  cor- 
poration, under  that  section  of  the  revised  statutes,  by  bill  as 
well  as  by  petition;  and  that  a  proceeding  by  bill  is  the  most 
proper  mode  of  commencing  the  suit,  where  the  complainant 
intends  to  proceed  against  the  directors  or  stockholders  of  the 
corporation,  to  chaise  them  personally,  in  case  the  corporate 
jftoperty  and  effects  should  be  found  to  be  insufBcient  to  pay 
all  of  the  debts  and  liabilities  of  the  corporation.  Indeed  the 
forty-fifth  section  of  that  article  of  the  revised  statutes  ex- 
pressly recognizes  the  filing  of  a  bill,  against  the  directors  or 
stockholders,  as  well  as  against  the  corporation,  whenever  the 
creditor  whose  execution  has  been  returned  unsatisfied  seeks  to 
charge  such  directors,  or  stockholders,  on  account  of  any  liabil- 
ity created  by  law. 

In  the  case  under  consideration  it  is  expressly  charged,  in  the 
bill,  that  there  are  stockholders  of  the  corporation  who  have 
not  paid  in  the  full  amount  of  their  stock,  but  whose  names  are 
unknown  to  the  complainant;  and  he  prays  for  a  discovery  of 
the  names  of  such  stockholders  and  the  amount  due  upon  their 
stock.  The  fifth  section  of  the  title  of  the  revised  statutes  rela- 
tive to  the  powers,  privileges,  and  liabilities  of  corporations,  1 
B.  S.  600,  renders  such  stockholders  liable  to  the  creditors  of 
the  corporation,  to  the  extent  of  what  remains  unpaid  upon 
their  respective  shares  of  the  capital  stock  of  the  company,  or 
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of  such  proportions  thereof  as  may  be  required  to  satisfy  the 
debts  of  the  corporation.  The  compainant,  therefore,  when  he 
shall  have  obtained  a  discovery  of  the  names  of  the  stockhold- 
ers who  have  not  paid  in  the  whole  nominal  amount  of  their  re* 
spective  shares  of  the  stock  of  the  corporation,  as  fixed  by  the 
charter  of  the  company,  will  have  the  right  to  amend  his  bill; 
for  the  purpose  of  iria-ViTig^  them  parties,  to  enforce  their  liafailify 
for  the  deficiency,  to  the  extent  prescribed  by  the  statute,  if  the 
property  and  effects  of  the  corporation  shall  not  be  sufficient  to 
pay  and  discharge  all  its  debts.  Or  he  may  wait  until  a  final 
decree  has  been  rendered  against  the  corporation,  and  the  cor- 
porate effects  have  been  distributed  according  to  law,  and  may 
then  file  a  supplemental  bill,  against  such  stockholders,  to  com* 
pel  them  to  pay  in  the  amount  due  upon  their  respective  shares 
of  the  capital  stock,  or  so  much  thereof  as  may  be  necessary  to  sat- 
isfy the  residue  of  the  debts  of  the  company:  2  B.  S.  466,  sec.  49. 

In  this  case,  the  order  for  the  appointment  of  a  receiver  was 
properly  granted;  but  it  was  exioneous  not  to  extend  the  receiv- 
ership to  all  the  corporate  properfy  and  effects.  It  does  not  ap- 
pear,  however,  from  any  of  the  papers  which  were  before  the 
vice-chancellor,  that  the  company  owed  any  other  debts  except 
the  complainant's  judgment.  The  appellants  can  not  complain, 
therefore,  that  the  whole  properfy  has  not  been  taken  from  the 
corporation  and  placed  in  the  hands  of  a  receiver.  The  order 
appealed  from  must  be  affirmed,  with  costs.  It  was  suggested 
upon  the  argument  that  an  injunction  had  been  granted,  by 
which  the  officers  of  the  corporation  were  deprived  of  the  con- 
trol of  the  whole  properfy.  Such  an  injunction  should  not  be 
issued  ex  parte,  on  the  certificate  of  a  vice-chancellor,  or  injunc- 
tion master,  out  of  court.  But  upon  the  appointment  of  a  re- 
ceiver of  all  the  properfy  and  effects  of  a  corporation,  for  the 
purpose  of  closing  up  its  affidrs,  it  is  proper  that  the  court 
should  make  it  a  part  of  the  order,  that  the  directors  and  offi- 
cers of  the  corporation  be  restrained  from  collecting  any  debts 
or  demands  due  to  the  company,  and  from  paying  out,  assign- 
ing, or  delivering  any  of  the  properfy,  moneys,  or  effects  of  the 
corporation  to  any  other  person,  and  from  incumbering  the 
same.  The  affirmance  of  the  order,  therefore,  is  to  be  without 
prejudice  to  the  right  of  either  parfy  to  apply,  to  the  vice- 
dumcellor,  to  have  the  receivership  extended  to  all  the  properfy 
and  effects  of  the  corporation;  and  to  have  an  injunction  granted 
in  the  proper  form,  if  it  has  not  already  been  regularly  issued. 

Order  accordingly. 
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Cbsditobs  of  Insolvismt  Cobpobation,  Remedies  of,  iindei  the  New 
York  revised  statntea:  See  JucUon  v.  Roane  OcUena  Cb.,  38  Am.  Dec.  560,  and 
note.  The  word  ** petition"  in  the  section  referred  to  in  the  principal  case, 
relating  to  insolvent  corporations,  indndes  also  a  bill  in  equity,  for  every  bill 
k  a  petition  <or  relief:  Van  PeU  v.  UmUd  SuUe$  etc.  Co.,  13  Abb.  Pr.  (N.  S.) 
331;  S.  C,  35  N.  Y.  Super.  Ct.  (3  Jones  &  S.)  117,  citing  Morgan  v.  New 
York  etc,  R.  R.  Co.  The  case  is  cited  also  in  Sherwood  v.  Bufffdo  etc.  R.  R. 
Co.,  12  flow.  Pr.  137,  to  the  point  that  the  provisions  of  the  revised  statutes 
€f  New  York  relating  to  creditors*  bills  do  not  apply  to  insolvent  corporations. 
So  held  also  as  to  the  sections  of  the  code  relating  to  proceedings  supple- 
mental to  execution:  Hammond  v.  Nudwm  River  etc.  JfocAtne  etc.  Co.,  11  Id. 
33.  In  Mature  v.  Roane  Lead  Mining  Co.,  2  Sandf.  Ch.  303,  the  principal 
case  is  however  referred  to  as  holding,  not  that  a  creditor's  bill  can  not  be 
filed  against  an  insolvent  corporation,  but  merely  that  no  preference  can  be 
thereby  obtained.  Indeed  the  foregoing  dedsion  clearly  is  not  an  authority 
against  the  filing  of  such  a  bilL  It  merely  determines  that  the  relief  granted 
must  be  the  same  as  if  the  creditor  had  proceeded  under  the  statute.  In 
Coming  v.  Mohawk  VaUey  Ina.  Co.,  11  How.  Pr.  191,  it  is  decided  that  the 
creditor  may  proceed  by  action  under  the  code.  That  a  judgment  creditor 
ef  an  insolvent  corporation  obtains  no  preference  by  filing  a  creditor's  bill, 
bot  that  the  distribution  of  the  corporate  effects  must  be  in  accordance  with 
the  statute,  is  held,  citing  the  principal  case,  in  Buchanan  v.  Smith,  7  Nat. 
Bank  Reg.  526.  See  also  16  WalL  309.  The  rule  for  the  distribution  of  the 
oorporate  effects  laid  down  by  the  chancellor  aupra,  is  approved  in  Hammond 
T.  Hudaon  etc  Machine  Co.,  20  Barb.  382.  The  final  order  appointing  a  re- 
ceiver of  the  property  of  such  a  corporation  is  in  the  nature  of  a  decree  in  a 
oeditor's  suit  where  several  distinct  creditors  have  claims  for  ratable  pay- 
ment or  payment  in  order  of  priority:  Van  Buren  v.  Chenango  etc.  Ins.  Co., 
12  Id.  675.  The  sequestration  of  the  corporate  effects  in  a  creditor's  suit 
em  not  be  limited  to  the  amount  of  the  plaintiff's  debt,  but  sweeps  all  the 
property  of  the  corporation  into  the  hands  of  the  reoeiver:  Mann  v.  Petite,  2 
Sandf.  Ch.  270.  As  to  the  proper  mode  of  obtaining  an  appointment  of  a 
receiver,  the  principal  case  is  cited  in  Clinch  v.  South  Side  R.  R.  Co.,  1  Hun, 
630;  S.  C,  4  Thomp.  &  C.  226. 

LlABILITT  OF  StOOKHOLDEBS  OF  Ck)BP0KATI0N  FOB  ITS  DbBTS:    See  BoTid  V. 

Appleton,  5  Am.  Dec  111;  Slee  v.  Bloom,  10  Id.  273;  Adamav.  Wiaeaaaei 
Bank,  Id.  88;  Brigga  v.  Pennknan,  18  Id.  454,  and  note;  Judaon  v.  Roaaie 
Oalena  Co.,  38  Id.  569,  and  note.  That  stockholders  in  an  insolvent  corpo- 
ration, who  have  not  paid  the  full  amount  of  their  stock,  are  liable  ratably 
to  the  extent  of  the  amount  remaining  unpaid,  for  the  debts  of  the  corpora- 
tion, under  the  New  York  statutes,  is  held  in  Oillet  v.  Moody,  5  Barb.  189, 
and  Milla  v.  Stewart,  41  N.  Y.  389,  citing  the  principal  case.  So,  under  a 
■imilar  statute  in  New  Jersey,  Griffith  v.  Mangam,  42  N.  Y.  Super.  Ct.  (10 
Jones  k  S.)  374;  S.  C,  in  the  court  of  appeals,  73  N.  Y.  612.  But  this  is  not 
an  individual  liability  of  any  of  the  stockholders  to  any  particular  creditor;  nor 
is  it  a  liability  to  the  corporation.  A  creditor  of  the  corporation  can  not  re- 
cover against  a  single  stockholder,  but  must,  by  a  complaint  in  the  nature  of 
A  nut  in  equity,  bring  in  all  the  delinquent  stockholders:  Id.  That  is  to  say, 
after  establishing  his  demand  at  law,  he  must  file  a  complaint  in  the  nature  of  a 
creditor's  bill  against  the  corporation  and  its  officers,  and  compel  a  discovery  of 
tlie  names  of  the  delinquent  stockholders,  and  of  the  amount  due  from  each,  and 
may,  by  amending  his  bill,  make  them  parties,  or,  after  exhausting  the  corporate 
pnperty,  proceed  against  the  stockholders  by  a  supplemental  bill:  Bogardua 
T.  Roaendale  Mfg.  Co.,  4  Sandf.  92;  S.  C,  in  the  court  of  appeals,  7  N.  Y.  151. 
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Holmes  v.  Williahb. 

[10  PAiaB'B  Gbahosbx,  920.] 

fl4LB  ov  NiooiiABLB  Papbb  AT  DfaoouNT  IS  NOT  UsuBioufl,  u  between  the 
▼endor  and  vendee,  where  the  former  is  the  holder  and  apperant  owner, 
and  zepreaente  that  the  paper  belongs  to  him,  and  is  bosinees  paper, 
althoa^  anch  repreaentation  is  false,  and  the  pi4>er  waa  in  fact  made  for 
the  ado  pnrpoae  of  sale  at  a  nsorions  diaoonnt,  if  the  vendee  purchases 
btmajide,  with  no  knowledge  of  snch  purpose. 

Afpsal  from  a  decree  of  the  vioe-chanoellor,  whose  opinion 
states  the  facts. 

Obidlet,  y.  0.  The  two  first-named  oomphunants  consti- 
tuted a  mercantile  firm  in  IJtica,  and  were  indebted  to  the  de- 
fendant in  a  large  sum  of  money.  In  the  month  of  December 
last,  S.  Holmes,  one  of  the  said  firm,  had  in  his  hands  a  draft 
f  oif  two  thousand  fiye  hundred  dollars  drawn  upon  the  house  of 
Morgan,  Butler  &  Oo.  of  New  York,  by  Ford  &  Smith,  D.  Van- 
derbilt,  and  F.  0.  Chapman,  and  indorsed  in  blank  by  L.  Har- 
vey, which  draft  at  the  time  had  never  been  accepted  or  nego- 
tiated, but  was  accommodation  paper,  belonging  to  the  drawers, 
made  and  indorsed  to  raise  money  on,  for  their  benefit,  and 
placed  in  the  hands  of  Holmes  for  that  purpose  alone.  This 
draft  Holmes  negotiated,  sold,  and  transferred  by  indorsement 
to  the  defendant,  at  a  sum  considerably  below  the  amount  due 
by  its  terms,  and  applying  a  portion  of  the  consideration  upon 
an  existing  demand  of  the  defendant,  and  receiving  the  remain- 
der in  cash — ^Holmes  representing  to  Williams  at  the  time  that 
the  draft  was  business  paper,  and  was  the  property  of  himself  or 
himself  and  partners.  In  January  following,  the  drawers  applied 
to  Holmes  for  the  redelivery  of  the  draft;  whereupon  he  applied 
to  the  defendant  to  take  up  the  draft,  which  was  effected  under 
the  following  agreement:  That  the  two  Holmes,  with  Kellogg  as 
surety,  should  give  the  defendant  their  note,  due  on  May  4, 
1839,  for  the  amount  due  on  the  draft,  and  that  a  suit  should 
be  commenced  against  the  Holmes,  upon  which  they  should  give 
a  cognovU  upon  which  judgment  should  be  entered  and  exe- 
cution issued  and  levied  on  the  property  of  the  two  Holmes, 
returnable  at  the  next  term  thereafter.  The  bill  prays  that  the 
defendant  may  be  perpetuaUy  enjoined  from  prosecuting  the 
judgment  execution,  and  that  the  same  may  be  decreed  to  be 
satisfied  of  record,  by  the  said  defendant;  audi  that  he  also  may 
be  decreed  to  deliver  up  the  note  to  be  canceled. 
The  first  question  material  to  be  decided  is  whether  the  pur- 
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chase  of  the  draft  was  usurious  so  that  it  was  a  void  security  in 
the  defendant's  hands.  Were  this  a  new  question  of  construc- 
tion to  be  settled  under  the  statute,  I  confess  I  should  think  it 
was  not.  There  is  a  good  legal  reason  why  a  security  actually 
tainted  with  an  original  act  of  usury,  should  be  held  void  in  the 
hand  of  a  bona  fide  and  innocent  holder.  For  the  statute  has 
declared  it  so  in  terms  and  in  all  such  cases  as  of  notes  giyen  in 
violation  of  the  statute  against  gaming,  horse-racing,  etc. 
Courts  have  uniformly  held  the  securities  void  not  merely  against 
the  payees  and  holders,  with  notice,  but  against  holders  reoeiv- 
ing  them  for  value  and  before  matariiy  and  without  notice.  But 
to  hold  a  security  purchased  as  this  draft  was,  tainted  with 
usury  and  void  in  the  hands  of  the  purchaser,  the  purchase  must 
be  decreed,  pro  hoc  vice,  a  loan — a  mere  contract  of  borrowing 
and  lending.  It  is  true  that  a  contract  of  purchase  in  words  is 
very  properly  held  to  be  in  construction  of  law  a  contract  of 
loan — ^when  such  a  device  is  resorted  to  to  cover  a  transaction 
which  is  really  a  loan.  But  how  is  such  a  transaction  to  be  re- 
garded as  a  loan  upon  principle  when  the  purchase  is  bona  fide  f 
Suppose  the  contract  to  be  written  out,  describing  A.  the 
owner  of  a  bond  made  by  B.,  and  setting  out  the  sale  of  it  for 
a  sum  less  than  the  amount  due  on  its  face,  and  providing  that 
a  portion  should  be  applied  on  a  demand  due  from  the  seller  to 
the  purchaser  and  the  residue  paid  in  money — ^and  suppose 
further  that  on  the  part  of  the  purchaser  it  is  a  bona  fide  pur- 
chase, and  not  intended  by  him  as  a  cover  for  a  loan,  there  being 
nothing  in  the  law  ir>a.TriTig^  such  a  purchase  (if  real)  unlawful: 
it  would  seem  to  be  doing  violence  to  the  contract  as  it  is  set 
forth  in  words,  and  also  as  understood  in  the  minds  of  the  par- 
ties, especially  of  the  purchaser,  to  hold  it  a  loan  and  not  a  pur- 
chase. Was  there  ever  an  agreement  to  loan  money  in  the  case 
supposed  either  in  fact  or  intent?  Did  two  minds  ever  meet 
and  assent  in  fact  or  intent  upon  any  such  contract,  and  does  not 
the  law  by  its  potent  power  of  construction,  when  it  declares 
such  a  purchase  usurious,  annihilate  the  actual  agreement  of 
the  parties  and  substitute  another  in  its  stead  totally  different 
from  it,  thus  changing  an  act  in  itself  lawful  into  one  which  is 
declared  to  be  a  violation  of  a  penal  statute  ?  When  one  inten- 
tionally takes  eight  instead  of  seven  per  cent.,  though  he  may 
not  intend  to  be  guiliy  of  usury,  he  is  nevertheless  guilty,  for  he 
intends  to  do  what  he  does,  but  mistakes  the  law.  Here,  how- 
ever, he  buys  a  security  which  turns  out  to  be  accommodation 
paper;   but  he  never  agreed  to  buy  any  such  paper;  he  con- 
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teacted  to  buy  it  as  being  business  paper.  He  >Ta8  mistaken  in 
the  fact,  not  in.  the  law.  Nevertheless  it  is  the  settled  doctrine 
of  the  courts  that  sach  a  transaction  is  usurious:  See  Bush  v. 
Lwing9U>n^  2  Cai.  Cas.  66  [2  Am.  Dec.  816];  Coridyou  v.  LanS' 
ing,  Id.  206,  2d  ed.;  Munn  t.  Pres.  etc,  of  Commission  Co.,  1& 
Johns.  4A  [8  Am.  Dec.  219];  Bennet  v.  Smifh,  Id.  855;  Cram 
T.  EendrickSy  7  Wend.  569.  The  consequence  of  this  doctrine 
as  applied  to  this  case  is,  that  the  draft  was,  in  the  hands  of  the 
defendant,  so  far  as  respects  his  light  to  rnaintain  an  action  on 
it,  tainted  with  usury  and  void. 

The  next  question  is,  whether  the  note  made  by  the  complain- 
ants to  secure  the  amount  due  upon  the  draft  when  such  draft 
was  taken  up,  is  also  usurious  and  void.  The  complainant's 
counsel  insists  that  it  is  a  new  security,  substituted  in  the  place 
of  an  usurious  one,  and  therefore  is  itself  tainted  with  usury. 
And  such  is  undeniably  the  true  doctrine  as  applied  to  ordinary 
cases  of  new  securities  substituted  in  the  place  of  usurious  ones, 
and  is  illustrated  by  the  case  of  renewals  of  a  usurious  note; 
and  I  apprehend  that  a  change  of  a  part,  or  even  all  of  the 
names  upon  the  paper,  would  not  alter  the  legal  rule.  The  de- 
fendant's counsel  admits  the  existence  of  this  rule,  but  main- 
tains that  it  is  not  applicable  to  a  case  where  the  holder  of  the 
tainted  security  is  innocent  of  the  usury  in  fact;  and  that  the 
defendant  in  this  case,  though  his  purchase  of  the  draft  was 
technically  usurious,  is  entitled  under  this  rule  to  stand  in  the 
place  of  an  innocent  holder. 

What  then  is  the  rule  as  to  securities  given  in  the  place 
of  usurious  ones,  to 'secure  the  amount  to  an  innocent  holder 
of  the  latter?  In  CvMbert  et  dl.  v.  ffdley,  8  T.  B.  890,  the 
plaintiff  brought  debt  on  a  bond  for  two  thousand  six  hundred 
and  eighty  dollars,  conditioned  to  pay  one  thousand  three  hun- 
dred and  forty  dollars  with  interest,  and  the  defendant  pleaded 
that  the  bond  was  given  for  securing  money  lent  by  one  Plank 
to  the  defendant  upon  a  usurious  contract  between  Plank  and 
the  defendant,  etc.  On  the  trial,  it  appeared  that  Plank  dis- 
counted eighteen  promissory  notes  of  the  defendants  amounting 
to  one  thousand  three  hundred  and  forty-four  pounds,  two 
shillings,  and  three  pence,  and  took  usurious  interest  on  them. 
Plank  afterwards  carried  them  to  the  plaintiffs,  his  bankers, 
who  gave  him  credit  for  them.  When  the  notes  fell  due  the 
plaintiffs  applied  for  payment,  and  the  defendant  paid  him  forty- 
four  pounds,  two  shillings,  and  three  pence  in  money,  and  gave 
the  bond  in  question  for  the  residue.    Lord  Kenyon  was  of 
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opinion  that  the  plaintiff  should  reooyer,  and  so  ruled,  allowing 
a  rule  to  show  cause.  On  the  argument  of  the  cause  at  bar  the 
defendant's  counsel  strenuously  urged  that  the  bond  in  ques- 
tion was  but  a  substituted  security,  and  cited  yarious  cases  in 
which  such  securities  had  been  held  usurious.  The  judges, 
faoweyer,  were  unanimously  of  opinion  that  this  rule,  though 
they  fully  admitted  its  existence,  and  its  application  in  ordinary 
cases,  did  not  apply  to  a  case  where  the  substituted  securiiy  was 
given  to  an  innocent  holder.  So,  too,  in  PoweU  v.  WaierSy  8 
Oow.  690-692,  Chancellor  Jones  (after  haying  said  that  Parish, 
who  discounted  the  first  note,  knew  it  was  not  business  paper, 
and  that  his  knowledge  affected  his  partners)  declares  that  the 
note  then  before  the  court  was  a  substituted  security  for  the 
first,  and  therefore  yoid;  and  adds  that  such  substituted  se- 
<'urity,  giyen  to  an  innocent  holder,  would  be  yalid.  He  says 
that  a  new  security  taken  by  such  a  meritorious  holder  of  the 
usurious  note,  has  a  just  claim  to  protection.  The  rule  then  is 
clearly  established,  that  an  innocent  holder  of  paper  substituted 
for  usurious  paper  will  be  protected,  and  that  the  ordinary 
principle,  which  declares  that  a  new  security  is  infected  with  the 
same  usury  which  tainted  that  for  which  it  is  substituted,  is  in- 
applicable to  an  innocent  holder  of  usurious  paper. 

Is  the  defendant  to  be  regarded  as  an  innocent  holder  of  the 
draft  in  question  in  this  suit?  It  is  true,  that  by  a  series  of  de- 
cisions, which  I  haye  already  cited,  the  act  of  purchasing  the 
draft  (though  he  erroneously  supposed  it  to  be  business  paper, 
and  therefore  a  lawful  article  of  sale  and  purchase)  was  techni- 
cally legally  usurious.  But  was  he  guilty  in  intent  and  in  fact? 
Oould  he  haye  been  punished  upon  an  indictment  under  the  act 
of  1837?  On  the  contraiy,  was  he  not  the  innocent  purchaser 
of  this  paper,  and  the  yictim  of  the  ciyil  disabilities  incurred 
under  the  act  by  the  most  flagrant  false  pretenses  of  one  of  the 
indiyiduals  who  now  asks  a  court  of  equity  to  visit  upon  him  the 
consequences  which  flow  from  such  fraudulent  misrepresenta- 
tions ?  Though  this  draft  be  held  void  in  the  defendant's  hands, 
yet,  oould  he  not  sustain  an  action  against  S.  Holmes  for  the 
loss  he  suffered  by  reason  of  his  false  a£Srmation  that  the  draft 
in  question  was  his  own  property,  and  therefore  a  lawful  subject 
of  purchase,  when  it  was  not;  by  reason  of  which  the  very  act  of 
purchasing  rendered  the  purchase  void?  Could  he  not  also  re- 
cover in  an  action  for  money  had  and  received,  the  money  he 
advanced  upon  this  purchase;  which  was  valueless,  solely  by 
reason  of  the  fraudulent  concealment  and  misrepresentation  of 
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a  fact  in  relation  to  the  draft?  Can  a  man  by  the  grossest 
fraud,  amounting,  as  I  think,  to  the  offense  of  obtaining  money 
by  false  pretenses,  get  another's  money  (without  any  intentional 
fault  on  the  part  of  that  other),  and  not  be  responsible  for  it  at 
law  ?  I  think  not.  I  think  S.  Holmes  was  liable  to  the  defend- 
ant for  the  money  he  obtained  from  him  by  the  fraudulent  trans- 
fer of  pax>er  which  he  falsely  declarod  to  be  his  own,  and  which, 
if  it  had  been  so,  would  have  been  a  valid  and  available  secur- 
iiy  in  the  defendant's  hands.  If  then  this  money  was  really 
due  and  recoverable  from  Holmes,  would  not  a  note  given  by 
S.  Holmes  alone,  to  secure  it,  be  good  and  available  against 
him  ?  Suppose  that  the  defendant  had,  while  he  held  the  draft, 
learned  that  it  was  not  the  property  of  Holmes,  and  that  by 
Holmes'  false  representation  he  had  parted  with  his  money  un- 
der droumstanoes  which  rendered  the  draft  void  in  his  hands, 
and  had  called  on  Holmes  and  charged  him  with  the  fraud,  and 
Holmes  had  then  taken  up  the  draft  and  given  his  own  note  in- 
stead of  it;  could  Holmes  defend  himself  against  a  suit  on  such 
note  on  the  ground  of  usuiy  ?  Would  it  not  be  allowing  him  to 
succeed  in  a  defense  founded  on  his  ovm  fraud  instead  of  the 
fraud  of  his  antagonist?  Suppose  he  had  transferred  a  forged 
note,  or  a  note  infected  with  existing  usury,  or  void  for  any 
other  cause,  affirming  it  to  be  good  and  denying  the  facts  which 
rendered  it  void,  would  he  not  be  liable  ?  And  if  he  had  got 
back  the  void  paper  and  given  his  own  note  in  its  stead,  could 
he  defend  himself  in  a  suit  upon  such  note  ?  I  think  the  merits 
of  his  defense  would  be  the  same  in  all  the  cases  I  have  sup- 
posed. If  the  new  securiiy  then  would  have  been  free  from  ob- 
jection for  usuiy,  if  executed  by  S.  Holmes  alone,  it  must  be  so 
notwithstanding  others  signed  the  note  as  sureties. 

In  Cram  v.  Hendricka,  7  Wend.  584,  the  chancellor,  in  com- 
menting on  the  case  of  Munn  v.  Fres.  etc.  of  Commission  Co,^ 
15  Johns.  57  [8  Am.  Dec.  219],  says  in  express  terms,  that  the 
broker  who  sold  the  bill  to  the  purchaser  was  liable  to  him  for 
the  money  advanced,  though  the  note  might  be  void  in  the 
hands  of  such  purchaser,  he,  like  the  defendant  in  this  case, 
supposing  that  the  agent  owned '  the  bill.  This  opinion  of  the 
chancellor,  though  not  necessary  to  the  decision  of  that  case,  is 
entitled  to  great  weight  as  the  opinion  of  a  learned  jurist;  and 
the  weight  of  that  authority,  I  think,  is  somewhat  strengthened 
by  the  fact  that  the  chancellor  was  for  holding  the  doctrine  im- 
peaching securities  for  usury  with  greater  strictness  and  rigor 
than  a  majority  of  the  court  in  the  case  then  before  them.    I 
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am  not  prepared  to  saj  that  Holmes  would  have  been  respon- 
fiible  for  more  than  the  money  he  advanced,  especiallj  in  an 
action  for  money  had  and  received  or  money  paid;  though  he 
probably  might  be  for  the  full  amount  of  the  draft  in  an  action 
on  the  case.  But  however  that  may  be,  I  do  not  think  that  em- 
bracing in  the  new  note  the  whole  amount  of  the  draft  would 
render  that  note  usurious,  provided  it  would  not  otherwise  be 
so.  If  the  false  affirmation  had  been  true,  the  draft  would  have 
been  available  to  the  defendant  for  the  whole  amount  of  it,  and 
if  Mr.  Holmes  had  chosen  to  indemnify  him  by  giving  him  a  note 
for  that  amount,  I  do  not  see  that  it  would  be  usurious;  or  even 
that  he  could  in  a  suit  upon  this  note  have  set  up  a  defense  as 
to  the  excess.  To  sustain  this  bill,  however,  the  note  must  bo 
adjudged  void  for  usury,  which,  for  the  reasons  before  stated,  1 
am  of  opinion  can  not  be  maintained.  To  sustain  it  would  be 
to  make  the  court  the  organ  of  great  injustice;  I  do  not  mean 
merely  by  enforcing  the  statute  against  usury  even  in  its  utmost 
rigor,  severe  as  thai  statute  is — ^for  he  who  will  knowingly  vio- 
late the  statute  must  not  complain  if  he  is  compelled  to  suffer 
the  extreme  penalties  of  the  act — but  it  would  present  Mr. 
Holmes  in  the  attitude  of  fraudulently  obtaining  the  defend- 
ant's money  for  worthless  paper,  and  after  receiving  back  the 
paper  and  giving  his  own  note  as  an  equivalent,  then  asking  the 
court  of  chancexy  to  make  his  fraud  successful,  and  to  protect 
him  in  the  possession  of  its  fruits,  by  declaring  the  note  thus 
given  void  for  usury.  I  can  not  but  think  that  to  carry  the 
principle  to  such  an  extent  would  be,  in  the  language  of  Lord 
Eenyon  in  the  case  before  cited  from  Dumford  &  East,  extend- 
ing it  further  than  policy  or  the  words  of  the  act  require.  I 
have  already  remarked,  that  in  my  judgment  the  securities  must 
stand  or  fall  with  this  principle,  that  if  this  note  would  be  good 
if  made  by  Sylvanus  Holmes  alone,  it  must  be  adjudged  good 
though  others  imite  with  him  in  securing  a  demand  due  from 
and  legally  collectible  of  him. 

The  conclusion  to  which  this  view  of  the  subject  brings  me, 
without  examining  the  other  questions  raised  and  discussed  by 
the  counsel,  is,  that  the  bill  should  be  dismissed,  with  costs. 

The  complainant  appealed. 

8,  Stevens,  for  the  appellant. 

8,  Beardaley,  for  the  respondent. 

The  Ohangellob  said  that  he  concurred  in  the  opinion  of  the 
vice-chancellor,  that  where  the  holder  and  apparent  owner  of 
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negotiable  securities  sells  them  at  a  discount,  to  a  bona  fide  pur- 
chaser, who  has  no  knowledge  of  the  purpose  for  which  such 
securities  were  made,  the  holder  representing  such  securities  to 
belong  to  himself,  and  to  be  business  paper,  the  transaction  was 
not  usurious,  as  between  the  vendor  and  the  vendee;  although 
the  representation  of  the  vendor  was  false,  and  the  securities 
were  in  fact  made  for  the  sole  purpose  of  being  sold  at  an  usuri- 
ous discount  in  the  market. 
Decree  a£Srmed,  with  costs. 


Sals  of  Nxgotiablb  PAPsa  Dbbmkd  UsaBions,  Whxn,  and  Whut  Kon 
See  Mtam  v.  Commianon  Co,,  8  Am.  Deo.  219,  and  note;  Chtenkow  v.  Harria, 
Id.  751;  Dunham  y.  Oauid,  Id.  323;  Lloyd  ▼.  Keach,  7  Id.  256;  Bemk  <^ 
EXizabeth  ▼.  Ayen,  11  Id.  535;  Rvffin  ▼.  Armstrong,  Id.  774,  and  note;  FUm^ 
ming  v.  MuUigan,  13  Id.  707,  and  note.  The  citatioDa  of  the  principal  oaaa 
refer  generally  to  the  doctrines  laid  down  arguendo  in  the  opinion  of  the  vice- 
chancellor.  The  case  ia  very  freqnently  referred  to  as  authority  for  tha 
principle,  that  one  who  sells  a  note  at  a  discount  to  a  bona  jidt  purchaser, 
representing  it  to  be  business  paper,  and  that  he  is  the  owner,  will  be  estopped 
from  setting  up  the  defense  of  usury  against  such  .purchaser,  although,  as 
in  the  principal  case,  the  note  was  made  solely  for  the  purpose  of  raising 
money  at  a  usurious  rate  of  interest:  ChamherUxm  y.  ^TotoiweiKf,  7  Abb.  Pr.  31; 
S.  C,  36  Barb.  611;  Uungtrford'a  Bank  v.  PoUdam  etc.  R,  R.  Co,,  10  Abb. 
Pr.  26;  8.  C,  19  How.  Pr.  43;  Origge  v.  Bowe,  2  Abb.  App.  Dec  296;  S.  C, 
2  Keyes,  580;  S.  C,  3  Id.  171 ;  Buffitr.  Troy  etc.  R.  R.  Co.,  36  Barb.  43SiFergH»tm 
▼.  HamiUon,  85  Id.  436.  The  mere  fact  that  the  owner  of  a  note  is  willing 
to  sell  it  at  a  discount  beyond  the  legal  rate  of  interest,  does  not  throw  the 
responsibility  of  further  inquiry  upon  the  purchaser:  MechaanM  Bank  t. 
Foster,  19  Abb.  Pr.  49;  S.  C,  44  Barb.  90;  29  How.  Pr.  410.  In  Treecott  t. 
Davi$f  4  Barb.  495,  it  b  laid  down  by  Sill,  J.,  that  to  make  false  representa- 
tions  by  a  payee  of  a  note  to  a  purchaser  of  it  that  it  is  business  paper  aa 
estoppel,  they  must  be  made  for  the  purpose  of  inducing  him  to  purohaasi 
His  honor  says,  also,  that  the  doctrine  laid  down  by  the  chancellor  in  the 
principal  case  is  contrary  to  that  of  the  Yice-chancellor,  in  holding  that  the 
transaction  was  not  usurious,  and  that  the  true  ground  of  decision  was,  not 
that  there  was  no  usury  in  the  sale,  but  that  the  party  was  estopped  from 
setting  it  up. 

Where  the  maker  of  a  note  represents  to  a  bonajide  purchaser  of  it,  that  it 
was  giYen  for  Yalue  and  will  be  paid  when  due,  he  is  estopped  from  defend- 
ing against  it  on  the  ground  of  usury:  Mechanics*  Bank  y.  Townsend,  29  Barb. 
575;  S.  C,  17  How.  Pr.  670;  Broohnan  y.  Metcaif,  34  Id.  433;  S.  C,  4  Rob. 
674.  So,  generally,  any  party  to  a  note  or  bill  may  be  estopped  by  his  own 
acts  and  declarations  from  setting  up  the  defense  of  usury:  HungerfonTs 
Bank  y.  Dodge,  30  Barb.  628;  Strong  v.  New  York  etc.  Mfg.  Co.,  37  N.  Y. 
SupeV.  Ct.  (5  Jones  &  S.)  285.  An  estoppel  in  pais  may  be  urged  against  tne 
defense  of  usury  as  well  as  against  any  other:  Mason  y.  Anthony,  3  Abb.  App. 
Deo.  208;  S.  0.,  35  How.  Pr.  478;  3  Keyes,  610.  But  although  the  payee 
and  seller  of  a  note  may  be  estopped  by  his  representations  from  defending 
against  it  on  the  ground  of  usury,  the  maker  of  it  is  not  estopped  if  he  has 
made  no  such  representations:  Dowe  y.  SchtUt,  2  Denio,  624.  The  statute  of 
Qsury  makes  no  exception  in  faYor  of  innocent  or  bona  fids  purchasers;  and 
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if  a  note  is  nsarioaa  in  its  inception,  the  maker  may  defend  against  it  on  that 
gEOond  although  the  purchaser  was  ignorant  of  its  character:  Hyland  t. 
Stafford,  10  Barh.  560;  ffaU  v.  Earnut,  36  Id.  589.  A  note  made  for  the 
purpose  of  raising  money  and  first  passed  as  a  valid  contract  to  one  who  takes 
it  at  a  disoonnt  beyond  the  legal  interest;  is  Toid  for  usury  though  the  person 
taking  it  supposes  it  to  be  business  paper  belonging  to  the  person  who  sells 
it  to  him,  and  intends  in  good  faith  to  purchase  the  note  and  not  to  loan 
money,  and  he  can  not  enforce  it  against  the  maker:  Ayer  t.  TUden,  15 
Gray,  182.  Bat  where  negotiable  paper,  nsorioiis  In  its  Inoeptlon,  is  trans- 
ferred to  a  bona  Jide  holder  who  subseqnantly  takes  a  new  note  from  the 
debtor  for  the  amount,  the  new  note  is  not  tainted  with  the  original  usury, 
and  is  valid:  Sherwood  y.  Archer,  10  Hun,  74;  Jfyen  t.  People,  14  Id.  416. 
A  bill  payable  to  the  drawer's  order  and  accepted  for  his  aooommodation, 
has  no  legal  inceptioii  untU  indorsed  to  a  third  person  lor  value;  and  if  the 
Indorsee  deduoti  mors  than  legal  interest,  It  Is  nsiirioiis:  Olark  v.  ^isaoii,  4 
Dner,  415w  In  all  these  oases,  ffolmee  v.  WUIkme  ii  dtod  as  an  anthority 
for  ihe  doetrines  laid  down. 

What  TBamuonom  axi  UavBiocn,  OsvnuiXTi  Sea  Rmguoidt  r,  Cfarter, 
17  Am.  Daa  MS;  and  As  Mie  ttavfto  ooOsallpg  tte  OMM  la  tte 
Deoisions  on  viat  poniK 
Dbo.  Tol.  Or— If 
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FeSOFLB  V.  WniTiTAMR 

[4  Hill,  9.] 
OVI  CAV  VOX  BB  InDICTBD  TOR  MAKING  BBFBI8BNTATI0N8  whioh,  thoogh 

hibts,  ooold  not  hftve  misled  the  penon  to  whom  they  were  mftde^  had  he 
exeroiMd  oommon  pradence  and  caution. 

CsmnoBABi  to  the  Erie  general  sessionBy  at  which  the  defend- 
ant was  conyicted  for  obtaining,  by  false  pretenses,  the  signa- 
inre  of  one  Van  Ouilder,  to  a  deed  of  lands.  At  the  trial,  the 
defendant's  counsel  requested  the  court  to  charge  that  the  pre- 
tenses laid  in  the  indictment  were  not  such  as  could  be  made 
the  subject  of  a  criminal  prosecution,  but  the  court  refused,  and 
held  the  contrary.    The  other  facts  appear  from  the  opinion. 

E.  Cook  and  D.  THUtnghast,  for  the  defendant. 

H.  W.  Sogers,  district  attorney,  contra. 

By  CouBT.  It  is  impossible  to  sustain  this  indictment  with- 
out extending  the  statute  to  every  &lse  pretense,  however  ab- 
surd or  irrational  on  the  face  of  it.  The  charge  is,  of  falsely 
representing  to  Van  Guilder  that  he  was  about  being  proceeded 
against  for  a  debt  due  from  him,  and  that,  by  means  of  the 
representation,  his  signature  was  obtained  to  a  deed  of  lands. 
How  such  a  result  was  made  to  follow  from  means  apparently 
so  inadequate,  we  are  left  to  conjecture.  Looking  to  the  case 
made  by  the  indictment,  Van  Guilder's  only  ground  of  com- 
plaint would  seem  to  be,  that  in  attempting  to  defraud  another, 
he  had  himself  been  defrauded.  But  whatever  the  fact  is  in 
this  particular,  there  can  be  no  doubt  that  an  exercise  of  com- 
mon prudence  and  caution  on  his  part  would  have  enabled  him 
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to  avoid  being  imposed  upon  by  the  pretenaes  alleged;  and  if  so, 
the  case  is  not  within  the  statute:  See  OoodhaWa  Case,  Buss.  & 
Ry.  Crown  Cas.  461;  Rose.  Crim.  Ev.  362. 
New  trial  ordered. 


Falsi  Rbpressntations,  unless  Calculated  to  Mislxad  persons  of  or- 
dinary pradsQoe  and  oaation,  are  not  indictable,  although  they  were  made 
with  intent  to  cheat  and  defraud:  People  y.  Stetson,  4  Barb.  156;  Ihrd  y. 
PeopU,  9  Id.  674;  8coU  y.  People,  62  Id.  75;  People  v.  Crisne,  4  Denio,  628; 
Long  y.  Warren,  68  N.  Y.  432;  all  citing  the  principal  case. 

Thx  PBnrciPAL  gasb  is  cited  in  People  y.  Town  AwlUors  of  Ccutleton, 
44  How.  Pr.  245;  S.  C,  13  Abb.  Pr.  (N.  S.)  438;  in  People  y.  Brady, 
56  N.  Y.  589;  and  in  People  y.  Wilber,  4  Park.  24,  to  the  i^oint  that  an 
indictment  shoold  state  the  facts  which  go  to  make  up  the  ofifense  charged. 
It  is  also  cited  in  Brown  y.  People,  16  Hun,  537,  to  the  point  that  in  order 
to  oonyict  under  the  statute  for  punishing  false  pretenses,  the  jury  must 
find  that  the  false  representations  were  uttered  with  the  intent  to  cheat 
and  defraud.    And  it  is  distinguished  iu  People  y.  SuUy,  5  Park.  167. 

Iktsnt  to  Cheat  and  Devraud  is  the  gist  of  the  action  in  a  prosecution 
for  obtaining  goods  by  false  pretenses:  Note  to  People  y.  Kendall,  37  Am. 
Dec  243. 

False  Pbetenses  Qenerally:  See  Tyler  y.  StaU,  36  Am.  Dec.  298,  note 
aOO;  People  y.  Clough,  31  Id.  303,  note  306;  People  y.  ffaynea,  28  Id.  530, 
note  550;  People  y.  Oenung,  25  Id.  594,  note  596. 


Sharp  v.  Johnson. 

U  Hn.T.,  02.] 

Whkbe  Lands  abs  to  be  Taken  under  Statute  Authobitt,  in  deroga* 
tion  of  the  common  law,  eyery  requisite  of  the  statute  haying  the  sem- 
blsnoe  of  benefit  to  the  owner  must  be  strictly  complied  with. 

One  Cladcino  Title  to  Lands  undeb  Sale  by  Municipal  Cobpobation, 
for  unpaid  assessment  for  opening  a  street,  must  show  that  all  the  re- 
quirements of  its  charter  were  strictly  complied  with,  or  his  title  will 
f  aiL  And  where  such  charter  requires  that  an  application  to  haye  a  street 
laid  out,  shall  come  from  a  majority  of  the  owners  of  the  property  liable 
to  be  assessed,  if  the  purchaser  fails  to  proye  that  such  application  was 
signed  by  a  majority  of  such  owners,  the  title  of  the  former  owner  must 
preyail. 

Whkbe  Statute  Requibes  Notice  to  be  Given  to  Ownebs  of  Lands 
about  to  be  taken  for  opening  a  street,  in  order  that  reasonable  compen- 
sation may  be  made  for  such  lands,  such  notice  must  be  given  to  the 
owners,  before  appraisers  can  be  appointed  tu  determine  the  yalue  of 
said  lands. 

Whekb  Lands  in  a  Citt  ob  Town  abe  DiyiDED  into  Lots,  they  must 
be  yalued  by  lots,  and  not  by  blocks,  in  making  assessments  upon  them 
for  opening  streets. 

Amiwsmknt  on  Land  fob  Stbeet  Impbovement  must  Dbscbibe  the 
Lots  Assessed,  so  that  they  can  be  identified,  or  a  sale  under  such  aa- 
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aetsment  will  be  Toid,  and  merely  stating  the  number  of  feet  front  is  not 
a  Boffident  description. 
Whbbb  Collbotob  is  Bkquibbd  to  Makx  AniDATiT  tbat  the  owner  of  a 
lot  assessed  can  not  be  fonnd,  or  that  he  has  not  sn£Soient  personal  estate 
in  the  city  or  town  to  pay  the  assessment,  before  snch  lot  can  be  sold  for 
the  assessment*  the  want  of  such  an  affidav^it  will  be  fatal  to  a  sale. 

Ejsotkxrt,  tried  at  the  Eings  circuit,  for  an  undiyided  one 
flerenth  of  a  lot  of  land  in  WilliamBburgli.  The  plaintiff 
showed  title  as  one  of  the  seven  children  and  heirs  at  law  of 
John  Sharp,  who  died  seised  in  1825.  The  defense  rested  on  a 
sale  of  the  land  for  an  assessment  for  the  expenses  of  opening 
a  street.  'The  jniy*  by  direction  of  the  conrt,  found  for  the 
plaintiff.    The  other  facts  sufficiently  appear  from  the  opinion. 

J.  Oreenwood,  for  the  defendant. 

E.  San^ord,  for  the  plaintiff. 

By  Oourt,  BsoireoN,  J.  For  some  of  tiie  principles  which 
must  guide  our  determination,  it  will  be  sufficient  to  refer  to 
the  case  of  Sharp  v,.  Speir,  4  Hill,  76,  which  has  just  been  de- 
cided. Although  the  corporation  has  not  been  yery  explicit  in 
telling  us  how  much  they  intended  to  do,  it  sufficiently  appears 
from  the  case  that  North  Third  street  had  been  previously  laid 
out  upon  the  village  map,  and  that  at  this  time  the  corporation 
attempted  to  accomplish  two  things — ^first,  to  acquire  the  neces- 
sary lands  for  the  purpose  of  opening  the  street,  and  then  to 
assess  the  price  of  the  land  taken  and  the  other  necessary  ex- 
penses of  opening,  pitching,  and  regulating  the  street,  upon 
other  lands.  A  portion  of  the  land  belonging  to  the  children 
and  heirs  of  John  Sharp,  of  whom  the  plaintiff  is  one,  was 
taken  for  the  street,  and  the  residue  was  assessed  and  sold  for 
the  benefit  which  they  were  supposed  to  derive  from  the  im- 
provement. The  children  have  thus  lost  all — at  least  for  a  long 
term  of  years;  but  if  the  proceedings  were  authorized  by  law, 
and  have  been  properly  conducted,  they  must  bear  the  mis- 
fortune. On  the  other  hand,  it  was  the  business  of  the  pur- 
chaser, and  those  claiming  under  him,  to  examine  the  power 
and  regulariiy  of  the  proceedings;  and  if  their  title  is  found 
defective,  they  will  have  no  just  ground  for  complaint,  imless  it 
be  against  the  corporation. 

The  first  question  will  be  upon  the  proceedings  for  taking 
that  portion  of  the  plaintiff's  land  which  is  occupied  by  the 
street.  The  village  of  Williamsburgh  was  incorporated  in  April, 
1827:  Stat,  of  1827,  p.  270.  The  twenty-fourth  section  of  the 
•ct  provides,  that  **  the  trustees  of  said  village  shall  or  may,  on 
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an  application  in  writing  of  a  majoriiy  of  the  persons  ovming 
the  property  described  in  any  such  application,  and  who  are  in- 
tended to  be  benefited  thereby,  or  whose  property  shall  be  as- 
sessed for  the  payment  of  the  expense  attending  the  same, 
and  upon  such  application,  they  are  hereby  fully  authorized  and 
empowered  to  widen  and  alter  all  public  roads,  streets,  and 
highways  already  laid  out  in  said  Tillage,''  etc. ;  "and  also  to  lay 
out  and  make  such  other  roads  and  streets,  conformable  to  the 
map  of  said  Tillage,  as  they  shall  think  necessary  or  conTenient 
for  the  inhabitants."  The  section  then  goes  on  to  proTide  for 
acquiring  the  necessary  lands  "  through  which  such  new  roada 
or  streets  are  to  run."  The  section  is  rather  a  dumcfy  perform- 
ance in  the  way  of  legislation;  but  from  this  and  other  proTia- 
ions  in  the  act,  taken  in  connection  with  the  facts  disclosed  by 
the  case,  I  infer  that  a  map  had  been  made  of  the  Tillage  prior 
to  1827,  on  which  the  streets  had  been  laid  down,  some  of 
^^ch  were  then  open,  while  others  only  appeared  upon  paper. 
This  section  was  intended  to  proTide  for  aJtering  the  streets  al- 
ready made,  and  for  opening  others  ''  conformable  to  the  map." 
Nortti  Third  street  had  been  laid  out  on  the  map,  and  it  was 
now  proposed  to  open  it.  That  could  only  be  done  on  such  an 
application  in  writing  as  has  already  been  mentioned.  Let  us 
see  what  authority  the  trustees  had  to  proceed.  They  had  a 
paper  signed  by  fourteen  persons,  in  which  they  '*  suggest  the^ 
propriety  of  haTing  the  street  opened."  If  this  can  be  called 
**  an  application"  to  haTe  the  street  opened,  there  are  other  diffi- 
culties  which  are  insuperable.  Although  the  petitioners  say  that 
ihey  are  "  inhabitants  in  and  about  North  Third  street,"  they  do 
not  **  suggest"  that  they  own  a  single  foot  of  land  in  the  street, 
or  elsewhere;  nor  is  any  land  **  described"  in  the  application,  as 
the  statute  requires.  There  are  only  fourteen  petitioners,  while> 
there  are  forty-four  different  assessments.  And  although  some^ 
names  appear  more  than  once  in  the  assessment,  nearly  one 
thousand  three  hundred  feet  of  front  on  the  street  is  set  down 
as  belonging  to  "unknown  owners."  How  many  there  may 
haTe  been  of  this  unfortunate  class  of  citizens,  it  is  impossible 
to  say.  The  burden  lay  on  the  defendant  of  showing  that  the  ap- 
plication came  from  "a  majority  of  the  persons  owning  the 
property,"  and  he  has  not  only  failed  to  show  it,  but  the  CTi- 
dence  is  nearly  or  quite  conclusiTe  that  a  majority  did  not  apply. 
The  trustees,  therefore,  had  no  authority  whateTer  to  open  the 
street,  and  the  plaintiff's  land  in  the  site  of  the  street  has  not 
been  taken  according  to  law.     She  owns  it  still. 
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There  is  a  furOier  difficoliy  about  the  taking  of  land  for  the 
street.  The  twenty-fourth  section  provides  that  when  the  trust- 
ees shall  require  any  land  for  that  purpose,  *'  they  shall  give  no- 
tice thereof  to  the  o?mers  or  proprietors  of  such  lands,  or  his  or 
their  agent  or  legal  representative,  to  the  end  that  reasonable 
satisfaction  may  be  made  for  all  such  lands  as  shall  be  taken 
and  employed  for  the  use  or  uses  aforesaid,  and  the  said  trustees 
may  and  are  required  to  treat  and  endeavor  to  agree  with  the 
owners  and  persons  interested  therein,  or  his  or  her  or  their 
agent  or  legal  representative,  and  if  in  case  any  such  owners  or 
proprietors  shall  refuse  to  treat  for  a  reasonable  compensation, 
in  manner  aforesaid,  then  and  in  such  case  the  true  value  of  the 
land  and  damages  shall  be  set  and  appraised  by  two  justices  of 
the  peace  of  the  county  of  Kings,  by  the  oath  of  twelve  free- 
holders;" and  the  payment  or  tender  of  the  money  "  shall  be  a 
full  authority  to  the  said  trustees  to  cause  the  said  lands  to  be 
converted  for  the  purposes  aforesaid."  There  is  no  pretense 
that  the  trustees  gave  notice  to  the  plaintiff,  or  to  any  of  the 
other  heirs  of  John  Sharp,  or  to  any  agent  or  representative  of 
theirs,  that  the  land  was  required;  nor  that  the  trustees  made 
any  attempt  to  treat  or  agree  with  the  owners,  or  any  of  them; 
and  until  that  had  been  done,  there  was  no  authority  for  calling 
a  jury:  Itex  v.  Croke,  Cowp.  26;  Bex  v.  Mcmning,  1  Burr.  377; 
Bex  V.  Mayor  of  Liverpool,  4  Id.  2244. 

But  it  is  said  that  the  plaintiff  and  the  other  heirs  of  John 
Sharp  were  "unknown  owners,"  and  therefore  the  trustees 
could  neither  give  notice,  nor  treat  with  them.  I  answer,  it  was 
the  business  of  the  trustees  to  find  out  the  owners,  and  there  is 
no  reason  to  suppose  that  it  could  not  have  been  done,  and  that 
too  with  very  little  trouble.  John  Sharp  died  in  the  ciiy  of 
New  York  only  two  years  before  these  proceedings  were  insti- 
tuted, and  he  was  in  possession  of  the  property  at  the  time  of 
his  death.  If  it  had  been  thought  a  matter  of  the  slightest  im- 
portance to  follow  the  statute,  and  regard  the  rights  of  owners, 
these  heirs  would  have  been  found,  instead  of  resolving  that 
"notice  be  put  upon  the  lands  of  all  unknown  owners." 
Whether  a  white  wand  was  actually  put  up  upon  the  lands  to  let 
the  owners  know  that  they  were  in  danger,  does  not  appear,  nor 
is  it  a  matter  of  any  importance.  When  the  statute  says,  you 
shall  give  notice  to  and  treat  with  the  owner,  it  can  not  be  sat- 
isfied by  sticking  up  a  notice  on  the  land.  That  is  not  a  suffi- 
cient embassador.  Let  it  be  granted  that  these  **  unknown 
owners"  could  not  have  been,  found  even  if  a  diligent  inquiry 


Jan.  1843.]  Sharp  u  Johnson.  263 

liad  been  instituted,  and  what  then  ?  It  does  not  follow  that 
iheir  land  might  be  taken.  The  difficulty  of  complying  with  a 
statute  does  not  repeal  it.  The  trustees  were  acting  under  a 
naked  power.  If  the  power  was  too  strait  for  practical  utility, 
they  should  haye  asked  a  new  grant;  or  if  they  did  not  choose  to 
do  that,  they  should  have  answered  the  petitioners:  *'  We  have 
no  authority  to  take  any  man's  land  for  a  street  until  after  we 
have  given  him  notice,  and  endeavored  to  treat  with  him." 

Whether  an  application  to  these  heirs  would  have  been  likely 
to  result  in  a  treaty  or  not,  can  be  a  matter  of  no  importance. 
It  would  at  least  have  served  the  purpose  of  giving  them  notice, 
and  then  their  land  might  have  been  saved.  When  lands  are 
to  be  taken  under  a  statute  authority,  in  derogation  of  the  com- 
mon law,  every  requisite  of  the  statute  having  the  semblance  of 
benefit  to  the  owner  must  be  strictiy  complied  with:  Aibins  v. 
Kinnan,  20  Wend.  241  [32  Am.  Dec.  534].  Although  this  doc- 
trine may  have  been  often  disregarded  by  city  and  village  cor- 
porations, we  think  it  both  good  law  and  good  morals.  The  leg- 
islature has  not  been  too  careful  in  protecting  the  rights  of  the 
land-owner.  On  the  contrary,  a  wide  door  has  been  opened  for 
taking  private  property  without  the  consent  of  the  owner,  when- 
ever his  neighbors  happened  to  think  that  the  public  interest  re- 
quired him  to  sell.  None  of  the  barriers  which  remain  ought 
to  be  thrown  down.  Williamsburgh  is  a  road  district,  and  the 
trustees  have  all  the  powers  within  the  village  which  formerly 
belonged  to  the  commissioners  of  highways  of  the  town  of  Bush- 
wick:  Sess.  L.  of  1827,  p.  275,  sec.  17.  But  that  does  not 
bring  the  case  within  the  decision  in  Graves  v.  Otis,  2  Hill,  466, 
for  the  street  was  not  laid  out,  nor  the  damages  ascertained  in 
the  manner  prescribed  by  the  act  relating  to  the  highways  on 
Long  Island:  Id.  1830,  p.  51,  sec.  47-53.  The  trustees  evi- 
dentiy  proceeded,  or  rather  professed  to  proceed,  under  the 
twenty-fourth  section  of  the  charter. 

Thore  is  still  another  difficulty  with  this  attempt  to  take  land 
for  the  street.  The  justices  and  jury  valued  the  land  and  dam- 
ages by  blocks,  one  of  four  hundred  and  tweniy  feet  front,  the 
second  four  hundred  and  sixty  feet,  the  third  five  hundred  and 
ten  feet,  the  fourth  four  hundred  and  sixty  feet,  and  the  fifth  with- 
out saying  how  many  feet  front  **  running  measure"  there  was 
in  it.  The  first  block  was  valued  at  three  dollars  per  foot,  the 
second  at  two  dollars  and  seventy-five  cents,  the  third  at  two 
dollars  and  fifty  cents,  and  the  fourth  and  fifth  at  two  dollars 
per  foot  front.    Now  as  the  land  decreased  in  value  from  the 
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Btariixig  point  to  the  other  end  of  the  street,  it  is  morally  certain 
that  all  of  the  lots  in  the  same  block  were  not  of  equal  yalue, 
and  consequently  the  owner  of  one  lot  either  got  too  much,  or 
the  owner  of  another  lot  got  too  little.  We  do  not  understand 
the  case  of  Coles  y.  The  Trustees  of  WiUiamsburgh,  10  Wend.  659, 
as  sanctioning  this  yaluation.  The  justices  and  the  jury  should 
have  proceeded  by  lots  instead  of  blocks. 

We  come  now  to  the  assessments  which  were  made  to  pay  the 
expenses  of  opening,  pitching,  and  regulating  the  street,  under 
which  the  lot  in  question  was  sold.  The  trustees  of  the  yillaga 
haye  authority  to  direct  **  the  pitching,  regulating,  and  paying 
the  streets  thereof,''  and  also  "the  altering,  amending,  and 
cleauBing  of  any  street:"  Sees.  L.  of  1827,  p.  276,  sec.  21.  But 
'*  no  street"  "  shall  be  pitched,  payed,  altered,  or  amended,  un- 
less the  same  shall  be  requested  in  writing  by  a  majority  of  the 
persons  owning  the  property  intended  to  be  benefited  thereby, 
or  whose  property  shall  be  assessed  for  the  payment  of  the 
expenses  attending  the  same:"  Sec.  22.  And  the  twenty-fourth 
section,  which  giyes  authority  '*  to  lay  out  and  make"  streets, 
contains,  as  we  haye  already  seen,  a  like  restriction  upon  the 
power  of  the  trustees.  The  petition,  such  as  it  was,  on  which 
the  trustees  acted,  has  already  been  noticed  on  another  branch 
of  the  case.  There  is  no  evidence  that  a  majority  of  the  land- 
owners requested  this  improyement,  and  it  is  enough  that  the 
fact  was  not  proyed.  But  there  is,  in  addition,  yery  satisfactory 
eyidenoe  that  the  fact  did  not  exist.  The  trustees  acted  without 
authority,  and  their  proceedings  were  consequently  yoid. 

Although  this  is  enough  to  dispose  of  the  case,  some  of  the 
other  questions  discussed  at  the  bar  ought,  perhaps,  to  be  briefly 
noticed.  As  to  the  lands  taken  for  the  street,  the  expenses  were 
to  be  "  assessed  among  and  upon  the  owners  and  occupants  of 
the  seyeral  houses  and  lots  intended  to  be  benefited:"  Sec.  25. 
And  the  other  expenses  were  to  be  assessed  ''among  the  owners 
or  occupants  of  all  the  houses  and  lots  to  be  benefited  thereby." 
The  two  proyisions  are  substantially  alike,  though  there  is  a 
slight  difference  in  words.  The  property  on  the  street  had  been 
surveyed  and  divided  into  lots  of  twenty-five  feet  front  long  be- 
fore, and  the  lots  were  undoubtedly  owned  by  different  individ- 
uals. It  appears,  at  least,  that  the  plaintiff  owned  one  such  lot 
in  a  block  of  four  hundred  and  twenty-nine  feet  front  on  the 
street.  Now  what  was  done  ?  The  assessors  were  not  furnished 
with  a  map,  or  any.  information  concerning  who  was  to  be 
assessed;  but  they  were  sent  out  with  a  tape-line  to  discover,  as 
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well  as  they  could,  both  lands  and  owners.  They  measured  and 
assessed  by  blocks,  instead  of  lots,  though  as  to  some  of  the 
blocks  they  put  down  the  names  of  several  individuals  as  the 
owners  of  separate  parcels.  But  when  they  came  to  the  plaint- 
iff's land,  her  lot  of  twenty-five  feet  front  was  lumped  with 
other  lands,  amounting  in  all  to  four  hundred  and  twenty-nine 
feet  front,  and  the  whole  set  down  to  "  unknown  owners."  The 
clerk  of  the  corporation  testifies  that  the  assessment  was  not 
made  in  the  usual  mode,  which  was  to  assess  by  lots,  instead  of 
blocks,  which  were  specified  in  the  assessment.  But  independ- 
ently of  this  departure  from  the  usage,  it  is  impossible  to  main- 
tain such  an  assessment  as  was  made  here.  Where  the  lands  in 
a  city  or  village  have  been  surveyed  and  laid  out  into  lots,  the 
owners  should  be  assessed  by  lots,  and  each  owner  should  be 
assesaed  by  himself,  and  in  respect  of  his  particular  land:  The 
SSng  T.  The  Tmjstees  of  Norwich,  5  Ad.  &E1.  663.  It  may  well 
be  VbaX  every  lot  in  the  same  block  is  not  of  equal  value.  And 
besides,  the  assessment  must  be  so  made  that  each  owner  may 
know  what  is  his  particular  burden,  and  be  able  to  discharge  it 
without  calling  in  the  aid  of  others.  If  this  four  hundred  and 
twenty-nine  feet  front  was  properly  assessed  in  one  body, 
the  corporation  was  not  obliged  to  receive  less  than  the  whole 
charge  imposed  upon  it,  and  thus  the  plaintiff  might  have  been 
compelled  to  pay  the  assessments  upon  other  persons,  or  lose 
her  own  land.  The  statute  does  not  authorize  an  assessment 
upon  owners  generally,  but  says  it  shall  be  made  "  among"  the 
owners;  and  to  mak^  the  matter  still  more  clear,  it  provides 
that  the  assessment  shall  be  among  the  owners  of  ''  the  several 
houses  and  lots."  The  assessors  might  just  as  well  have  put 
down  all  the  land  on  the  street  in  one  lump,  as  to  do  what  they 
have  done.  There  was  an  utter  failure  to  comply  with  the  re- 
quirement of  the  statute  in  this  particular.  The  power  has  not 
been  pursued,  and  the  sale  consequently  conferred  no  title  on 
the  purchaser. 

The  assessment  was  vicious  in  another  respect.  The  only  au- 
thority to  sell  is,  where  there  is  a  tax  **  on  lands  or  tenements:" 
Sess.  L.  of  1827,  p.  279,  sec.  26.  If  the  word  "  tax"  includes 
a  street  assessment,  it  must  still  be  an  assessment ''  on  lands  or 
tenements."  Here  we  have  nothing  but  one  line  of  the  boundary 
of  any  land.  The  assessors  have  assessed  certain  sums  on  a 
given  number  of  feet  front,  without  saying  whether  the  land  ex- 
tends back  one  foot  or  one  hundred — ^whether  it  goes  quite 
through  to  the  next  street,  or  only  part  of  the  way.     If  they  had 
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teferred  to  the  map,  and  mentioned  lots  as  there  laid  down, 
that  would  have  answered.  But  neither  map  or  lots  are  men- 
tioned. I  do  not  mean  to  censure  the  assessors.  They  did,  per- 
haps, the  best  they  could  with  a  tape-line,  and  they  had  no 
other  guide.  When  the  assessment  is  completed,  the  trustees 
are  required  to  give  fourteen  days  notice  that  the  same  will  be 
ratified  and  confirmed  within  one  month,  unless  satisfactory  ob- 
jections are  made:  Sees.  21,  25.  It  does  not  appear  that  any 
notice  was  given.  And  here  I  will  repeat,  that  the  burden  of 
showing  that  the  power  has  been  duly  executed  lies  on  the  pur- 
chaser, and  without  proving  it,  his  title  is  good  for  nothing. 

The  trustees  are  not  authorized  to  sell  any  land  until  the  col- 
lector has  made  affidavit  that  the  owner  can  not  be  found,  or,  if 
found,  that  he  has  not  sufficient  personal  estate  in  the  village  to 
pay  the  tax:  Sec.  26.  No  such  affidavit  was  produced,  nor  was 
its  absence  accounted  for,  if  it  ever  existed.  If  everything  else 
had  been  regular,  the  want  of  an  affidavit  would  be  fatal  to  the 
sale. 

I  am  weary  with  pointing  out  defects  in  these  proceedings, 
and  will  go  no  further.  I  ought,  however,  to  say,  that  by  as- 
suming, as  has  been  done,  that  this  corporation  might,  under 
any  circumstances,  sell  lands  for  the  payment  of  an  assessment, 
it  must  not  be  inferred  that  we  are  of  opinion  that  the  power 
exists.  There  is  no  power  to  sell  lands,  except  for  a  tax:  sec. 
26;  and  although  these  street  assessments  are  made  a  lien  on 
the  land,  sees.  21,  25,  it  does  not  follow  that  the  corporation 
can  sell  the  land  without  first  going  into  chancery,  and  obtain- 
ing the  aid  of  that  court  to  enforce  the  lien.  My  impression-is, 
that  the  lien  can  not  be  enforced  at  law;  but  upon  that  point 
we  give  no  opinion  either  one  way  or  the  other. 

New  trial  denied. 


Wbxrb  Lands  arb  to  bx  TAXxir  undkb  S«atutobt  Authobitt,  in  dero- 
gation of  the  oommon  law,  every  requisite  of  the  statute  having  the  semblance 
of  benefit  to  the  owner  must  be  strictly  complied  with:  Corwin  v.  MerriU,  3 
Barb.  343;  HiU  v.  Draper,  10  Id.  476;  Schuyler  v.  Marsh,  37  Id.  355;  Bun- 
ner  t.  Hcutman,  50  Id.  643;  D<ntghty  v.  Hope,  3  Benio,  599;  Shenpoode  y. 
Seade,  7  Hill,  434;  ffopBna  ▼.  Maaon,  42  How.  Pr.  116;  PoweU  y.  TutOe,  3 
K.  Y.  405;  WJiUney  y.  Thomas,  23  Id.  286;  ITewell  v.  Wheeler,  48  Id.  490; 
Astor  V.  Mayor  etc,  qfNew  York,  37  Supr.  Ct.  556;  James  r,  Howard^  4  Mich. 
448;  Ourran  v.  ShaUtusk,  24  GaL  432,  all  citing  the  principal  case. 

Whbbb  Statutb  Requibss  NonoB  to  be  given  previous  to  the  sale^  it 
must  be  given  or  the  sale  will  be  void:  McDermoU  v.  Board  qfPoUee,  5  AbK 
Pr.  435;  B.  C,  25  Barb.  644;  Astor  v.  Mayor  etc  of  New  York,  37  Sup.  Ct 
€67,  all  citing  the  principal  case. 

Thb  pbinoipal  oasb  is  also  cotbd  in  the  following  oases  to  these  polntsi 
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That  in  an  action  for  the  collection  of  taxes,  the  plaintiff  muat  show  a  strict 
eompliance  with  the  provisions  of  the  statute  under  which  the  tax  is  levied: 
Tmavfonda  v.  Western  T.  Co,,  16  Abb.  Pr.  (N.  S.)  299;  that  to  divest  an 
owner  of  land  of  his  property  by  a  sale  for  taxes,  every  preliminary  step 
most  be  shown  to  be  in  conformity  with  the  statate:  Leggett  v.  Rogers^  9 
Barb.  411;  Wheeler  v.  Mills,  40  Id.  647;  that  a  street  asMssment  is  not  a  tax: 
Oreighton  v.  Masuon,  27  CaL  620. 


Rapelte  V.  Peinob. 

[4  Hill,  119.] 

Whdt  Onb  Ck)yxNANT8  FOB  Results  ob  CoKSBQinENOBS  ov  Suit  between 
other  parties,  the  judgment  or  decree  therein  is  evidence  against  him. 

Whxbe  Assionob  of  Mobtqaob  CovENAiiTS  WITH  AssioNXB  that  the  prop- 
erty mortgaged  will  produce  a  given  sum  over  and  above  the  costs  of 
foreclosing,  and  that,  if  it  does  not,  he  will  pay  the  deficiency,  the  pro- 
ceedings  in  the  suit  to  foreclose  will,  in  an  action  on  the  covenant,  be  evi- 
dence against  such  assignor,  to  show  the  amount  of  the  deficiency;  and 
he  will  be  estopped  by  the  decree  from  questioning  the  amount  found  due 
thereby,  no  fraud  being  suggested. 

Wbxbb  DxFBNDAirr  Wishes  to  Call  Plaintiff  as  a  Witness,  under  stat. 
1837,  sec  2,  he  must  serve  him  with  a  sabposna,  as  he  would  any  other 
witness. 

MonoN  TO  Suspend  Tbial  to  Enable  Defendant  to  Subpgena  Witness 
whom  he  failed  to  serve  properly,  is  addressed  to  the  discretion  of  the 
Judge,  and  his  decision  thereon  is  not  one  to  which  an  ezoeption  can  be 
properly  taken.  If  such  an  exception  be  taken,  the  judge  should  strike 
it  out  before  he  affixes  his  seaL 

BuBnusB  IS  NOT  Sufficient  Gbound  fob  Motion  fob  New  Tbial»  after 
judgment  has  been  perfected  on  the  verdict. 

MonoN  FOB  New  Tbial  on  Gbound  of  Subfbisb  will  be  heard  only  at  the 
special  term.  When  the  motion  is  made  where  there  ia  also  a  case  or  bill 
of  exceptions,  the  decision  on  the  motion  may  be  suspended  until  the  cal- 
endar cause  is  argued. 

Where  Motion  fob  New  Tbial  on  Qbound  of  Newlt  Biscovebed  Evi- 
dence is  made,  the  ground  of  surprise  may  also  be  added,  if  it  exists,  and 
the  whole  will  then  be  heard  together. 

OoTXNANT,  tried  at  the  New  York  cirouit.  The  action  was  on 
a  sealed  agreement,  which  recited  that  the  defendant,  John  D. 
Prince,  assigned  to  the  plaintiffs  a  certain  mortgage  which  the 
plaintiffs  purchased  at  the  request  of  both  the  defendants.  In 
this  agreement  the  defendants  covenanted  that  said  mortgage 
should,  "  with  reasonable  care  and  diligence,  produce  and  yield" 
to  the  plaintiffs  the  amount  of  the  principal  sum  and  interest 
thereon,  "  over  and  above  the  costs  and  expenses  of  suing  upon 
or  foreclosing  the  said  indenture  of  mortgage;"  and  in  the  event 
of  there  happening  to  be  any  deficiency,  the  defendants  agreed 
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to  pay  the  amount  thereof  to  the  plaintifiEs.  The  declaration 
alleged  that  the  mortgage  had  been  foreclosed,  and  that  there 
was  a  deficiency  which  the  defendants  had  not  paid.  The  de- 
fendants pleaded  non  est  factum,  and  gave  notice  of  the  defense 
of  usury.  On  the  trial  the  plaintiffs  gave  in  endence  the  pro- 
ceedings in  chancery  to  foreclose  the  mortgage,  from  which  it 
appeared  that  the  properly  mortgaged  sold  under  the  final  de- 
cree for  less  than  the  amount  due  on  the  mortgage;  it  also  ap- 
peared that  the  plaintiffs  had  paid  a  sum  of  money  to  redeem 
the  mortgaged  premises  from  a  sale  to  satisfy  a  street  assessment. 
This  sum  was  added  to  the  mortgage  debt,  and  the  decree  di- 
rected a  sale  to  pay  the  whole,  nie  defendants  then  called  on 
the  plaintiflw  to  testify,  but  as  they  did  not  appear,  the  defend- 
ants moved  that  they  be  nonsuited  for  not  appearing,  and  that 
an  attachment  should  be  issued  against  them.  The  judge  de- 
nied the  motion,  and  the  defendants  excepted.  The  defendants 
then  moved  for  leave  to  subpoena  the  plaintiffs  to  appear  and 
testify,  but  the  judge  refused,  and  the  defendants  excepted.  The 
judge  charged  that  the  plaintiffs  were  entitled  to  a  verdict  for 
the  whole  deficiency,  and  the  defendants  excepted.  The  juiy 
found  accordingly.    The  other  facts  appear  from  the  opinion. 

8»  Stevens^  for  the  defendants. 

T,  Fessenden,  for  the  plaintiffs.  * 

By  Court,  Bbonson,  J.  The  defendants  insist  that  the  pro- 
ceedings in  chancery  for  the  foreclosure  of  the  mortgage  men- 
tioned in  the  covenant  are  not  evidence  against  them,  because 
they  were  not  parties  to  that  suit;  and  for  this  they  rely  on  the 
case  of  Douglass  v.  Howland,  24  Wend.  35.  There,  one  Bing- 
ham agreed  to  account  with  the  plaintiff,  and  to  pay  any  balance 
which  might  be  found  due  from  him;  and  the  defendant  cov- 
enanted with  the  plaintiff  that  Bingham  would  perform  the 
agreement.  This  accounting  never  took  place,  but  an  account 
was  taken  in  chancery  in  a  suit  to  which  the  defendant  was  not 
a  parfy.  We  held  the  proceedings  in  chancery  were  not  evi- 
dence, or  at  the  least,  not  conclusive  evidence  against  the  de- 
fendant. But  it  was  admitted  in  that  case  that  if  Bingham  had 
voluntarily  accounted  and  struck  a  balance,  the  defendant  would 
have  been  bound  by  it,  although  he  had  taken  no  part  in  the 
transaction.  Such  an  accounting  would  have  been  within  the 
defendant's  undertaking,  but  he  had  not  covenanted  for  the  re- 
sults of  a  suit  in  chancery.  The  distinction  taken  and  sustained 
hj  authority  in  that  case  fully  justifies  the  ruling  of  the  judge 
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on  this  trial.  When  one  covenants  for  the  results  or  conse- 
quences of  a  suit  between  other  parties,  the  decree  or  judgment 
in  such  suit  is  evidence  against  him,  although  he  was  not  a  party. 
Now  here  the  covenant  plainly  contemplates  a  foreclosure  of  the 
mortgage,  and  the  defendants  undertake  to  make  up  any  defi- 
ciency there  might  be  on  such  foreclosure.  They  covenant  that 
the  assigned  security  shall  produce  and  yield  the  principal  sum 
of  two  thousand  five  hundred  dollars  with  interest,  over  and 
above  all  costs  and  expenses  of  suing  upon  or  foreclosing  the 
mortgage,  and  that  they  will  pay  any  deficiency.  A  prooeediiig 
in  chancery  is  the  usual  mode  of  foreclosing  mortgages,  and  the 
defendants  have,  in  effect,  agreed  that  they  will  be  bound  by  such 
foreclosure.  We  need  not  go  beyond  Douglass  v.  Hawland,  24 
Wend.  35,  and  the  cases  there  cited,  to  prove  that  the  judge  was 
right  in  holding  the  defendants  concluded  by  the  proceedings  in 
chancery,  which  ascertained  and  settled  the  "  deficiency''  or  bal- 
ance due  the  plaintiffs  after  applying  the  money  realized  by  the 
sale  of  the  mortgaged  premises. 

This  view  also  answers  the  objection  that  the  defendants  could 
not  be  charged  with  the  amount  the  plaintiffs  had  been  obliged 
to  pay  to  redeem  the  mortgaged  premises  from  the  sale  for  a 
street  assessment.  There  can  be  no  doubt  that  this  sum  was 
properly  taken  into  the  account  in  chancery;  but  if  it  were  oth- 
erwise, the  defendants  are  concluded  by  the  decree  which  al- 
lowed that  charge.  No  fraud  is  suggested,  and  we  can  not 
overhale  the  decree. 

If  a  witness  who  had  been  duly  subpcBnaed  should  either  neg- 
lect to  attend,  or  leave  court  after  the  trial  had  commenced,  it 
would  rest  in  the  discretion  of  the  judge  whether  he  would  sus- 
pend the  trial  until  the  witness  could  be  brought  in  on  attach- 
ment or  otherwise;  and  if  the  decision  of  the  judge  upon  such 
a  matter  could  be  reviewed  in  any  form,  it  clearly  could  not  be 
done  upon  a  bill  of  exceptions.  This  is  enough  to  answer  the 
exception  which  grew  out  of  the  absence  of  the  plaintiife  when 
they  were  called  as  witnesses.  But  as  the  question  has  been 
made  and  discussed  at  the  bar  as  to  the  proper  mode  of  bring- 
ing in  the  plaintiff  as  a  witness  for  the  defendant  under  our 
usury  statute,  and  as  the  same  question  may  often  arise,  it  seems 
proper  to  dispose  of  it.  When  the  defendant  pleads  or  gives 
notice  of  the  defense  of  usury,  and  verifies  the  truth  of  his  plea 
or  notice  by  affidavit,  he  may  ''  caU  and  examine  the  plaintiff  as 
a  witness,  in  the  same  manner  as  other  witnesses  may  be  called 
and  examin^:"  Stat  of  1837,  p.  487,  sec.  2.    It  seems  almost  too 
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plain  for  discussion  that  the  defendant  must  take  the  same  steps 
with  the  plaintiff,  as  he  would  with  any  other  person  whose  at- 
tendance as  a  witness  he  wished  to  secure,  which  are,  to  serve 
him  with  a  subjKBna  in  due  season,  and  pay  or  tender  his  legal 
fees.  The  defendant  may  call  the  plaintiff.  How  call  him? 
The  statute  says,  as  a  witness.  And  then  to  make  the  matter 
quite  clear,  it  adds,  '^  in  the  same  manner  as  other  witnesses 
may  be  called.''  Here  the  defendants  had  done  nothing  beyond 
giving  the  plaintiffs  notice  to  attend.  That  they  were  not  bound 
t6  regard.  When  the  defendants  had  found  out  their  mistake, 
they  wished  the  judge  to  suspend  the  trial  until  they  could  seek 
and  serve  a  subpcana  on  the  plaintifffl.  That  motion  was  clearly 
addressed  to  the  discretion  of  the  judge;  and  his  decision  upon 
it,  whether  right  or  wrong,  does  not  make  a  pomt  upon  which 
an  exception  can  properly  be  taken.  When  parties  except  upon 
such  matters,  the  judge  should  strike  the  exception  out  of  the 
bill  before  he  affixes  his  seal.  But  whether  in  or  out,  the  de- 
cision of  the  judge  upon  such  a  question  can  not  be  reviewed  in 
this  form. 

A  motion  is  also  made  for  a  new  trial  on  the  ground  of  sur- 
prise. The  defendants  were  surprised  when  they  discovered 
that  they  had  made  a  mistake  in  not  serving  the  plaintiffs  with  a 
subpoena.  That  would  hardly  be  a  sufficient  ground  for  grant- 
ing a  new  trial  under  any  circumstances.  But  it  is  a  full  answer 
to  this  motion  that  judgment  has  been  perfected  on  the  verdict. 
A  case  or  bill  of  exceptions  may  sometimes  be  argued  after 
judgment:  Stat,  of  1832,  p.  188,  sec.  1;  but  the  statute  does 
not  extend  to  this  motion. 

It  must  not  be  understood  that  motions  of  this  kind  will 
hereafter  be  heard  at  the  general  term.  They  do  not  belong  to 
the  calendar,  but  should  be  made  at  the  special  term.  And  this 
is  so,  although  a  case  or  bill  of  exceptions  may  have  been  made. 
There  can  not  often  be  any  very  intimate  connection  between 
the  questions  of  law  which  arose  on  the  trial,' and  an  applica- 
tion for  a  new  trial  on  the  ground  of  surprise.  By  confining 
such  motions  to  the  special  terms,  expense  and  delay  will  be 
avoided.  When  the  motion  is  made  where  there  is  also  a  case 
or  bill  of  exceptions,  we  can,  if  it  shall  be  deemed  expedient, 
suspend  a  decision  on  the  motion  imtil  the  calendar  cause  is 
argued.  This  question  of  practice  was  not  noticed  in  TUden  v. 
Gardiner,  25  Wend.  663.  The  forty-seventh  rule  makes  this  a 
non-enumerated  motion.  The  word  ''surprise"  was  not  in  the 
rule  until  1837,  and  was  inserted  at  that  time  for  the  very  pur- 
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pose  of  sending  such  motions  to  the  special  term.  Where  there 
is  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  which  must  always  be  accompanied  by  a  case,  the 
ground  of  surprise,  if  it  exist,  may  also  be  added,  and  the  whole 
will  then  be  heard  together.  This  will  satisfy  the  word  ''  ex- 
clusively" in  the  rule.  But  in  all  other  cases,  a  motion  on  the 
ground  of  surprise  belongs  to  the  special  term,  and  must,  like 
other  motions  of  the  same  character,  be  made  without  delay. 
New  trial  denied. 


If  One  Covinants  for  Result  of  Suit  between  Others,  the  record  of 
the  judgment  in  that  suit  will  be  oonclasive  evidence  against  him:  Craig  v. 
Ward,  1  Abb.  App.  Dec.  459;  S.  C,  3  Abb.  Pr.  (N.  S.)  237;  S.  C,  3  Keyee, 
391;  M<mro€  ▼.  Delavan,  26  Barb.  21;  Jarvi$  v.  Sewall,  40  Id.  465;  Bates  v. 
SUaUon,  1  Dner,  88;  Oatlin  v.  Hansen,  Id.  330;  Ma^for  v.  Troy  A  L,  R,  R, 
Co.,  3  Lane.  275;  Thomae  y.  Hnbbell,  16  N.  Y.  407;  Bridgeport  Ins.  Co.  ▼. 
Wilson,  34  Id.  281;  Binsse  ▼.  Wood,  37  Id.  530;  Tliompsm  v.  MacOrtgor^  81 
Id.  597;  Murray  y.  Lovejoy,  2  difil  202,  all  citing  the  principal  case. 

Motion  for  New  Trial  on  Ground  of  Surprise  comes  too  late  after 
the  judgment  is  perfected:  Peck  v.  BUer,  30  Barb.  663;  I^ash  v.  Weimore,  33 
Id.  158;  Barnes  y.  Roberts,  5  Bosw.  78;  JelUnghaus  v.  New  York  Ins.  Co.,  Id. 
681;  Tracy  v.  AUmyer,  46  N.  Y.  602;  StUweU  v.  Staples,  4  Rob.  640,  all  cit- 
ing the  principal  case. 

Where  Matter  Bbsis  in  Discrbtion  of  the  Court  its  decision  is  not 
one  to  which  an  exception  can  be  properly  taken:  BedeU  v.  Powell^  13  Barb. 
184;  People  v.  Stoekham,  1  Purk.  428;  DiblOe  v.  Rogers,  2  Mich.  407»  all  cit- 
ing the  principal  case. 

Taxes  Necessarily  Paid  bt  Mortgagee  to  presenre  his  security  may  be 
added  to  his  mortgage:  Robinson  v.  Ryan,  25  N.  Y.  327;  Madison  Ave. 
Church  y.  Olitfer  8t.  Church,  41  Supr.  Gt.  383. 

In  Blake  y.  Howe,  15  Am.  Dec.  681,  it  was  decided  that  a  new  trial  on  the 
groond  of  surprise  will  not  be  granted,  unless  it  appears  that  the  moyiag 
party  was  injured  by  the  surprise. 


Sheldon  v.  Benham. 

[4  HTLL,  139.] 
KOVART  PUBUO  CAN  NOT  DELEGATE  HIS  OfFIOIAL  AUTHORITr. 

Memoranda  of  Deceased  Teller  of  Bank,  made  in  the  usual  course  of 
his  emplo3nnent,  are  admissible  in  eyidence  in  proying  a  demand  by  him 
on  the  maker  of  a  note,  and  notice  to  the  indorsers.  And  where  such 
memoranda  are  abbreviated  and  elliptical,  an  expert  may  testify  as  to 
their  meaning. 

Where  Note  Falls  Dub  on  Fourth  of  July,  demand  should  be  made  on 
the  third. 

Service  of  Notice  of  Protest  of  Note  can  not  be  made  through  the  poet- 
office  where  both  parties  reside  in  the  same  villaise. 
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Absumpsit  tried  at  the  Yates  circuit.  The  action  was  against 
Benham  and  Charles  Hubbard  as  indorsers  on  a  note.  When 
the  note  fell  due,  one  Coffin  was  a  notary  at  Geneva,  and  one 
Hendy  was  a  teller  in  the  bank,  and  at  the  same  time  acted  as  a 
derk  of  the  notary.  The  note  was  noted  by  Hendy.  Both 
Coffin  and  Hendy  were  dead  at  the  tune  of  the  trial.  A  book 
kept  by  the  latter  contained  the  following  memorandum  in  zeli^ 
tion  to  the  note: 

''  W.  W.  Staats— Ch's  Hubbard,     \  1  April,  1837,  8  p.  m. 

George  Benham,  I  To  W.  Babcock,  Penn 
Moses  Hubbard,  |      Yan  P.  O.  Penn  Yan. 
Wm.  Babcock.    ;  $800.  68. 

July  4, 1887,  lodged  in  P.  O." 

On  the  face  of  the  note  was  the  following  entry  in  Hendy^a 
handwriting:  "Noted  July  4,  '86.  J.  A.  C,  N.  P.,  fees  68." 
The  bookkeeper  of  the  bank  testified  in  relation  to  these  mem- 
oranda  as  follows:  "  I  understand  '  1  April,  1837,'  to  mean  the 
date  of  the  note,  and  *  July  4,  1837,'  to  mean  the  time  it  was 
noted;  the  words  'To  W.  Babcock,  Perm  Yan  P.  O.,  Penn 
Yan,'  mean  that  notice  of  the  protest  of  the  note  had  been  sent 
by  mail,  directed  to  William  Babcock  at  Penn  Yan;  the  figures 
'  $300,'  mean  the  amount  of  the  note;  the  name  '  W.  W.  Staats,' 
indicates  the  maker,  and  '  Ch's  Hubbard,  George  Benham,  Moses 
Hubbard,  and  Wm.  Babcock,'  the  indorsers;  *  Noted  July  4» 
'36,  J.  A.  C,  N.  P.,  fees  68.,'  means  that  the  note  had  been  pro 
tested  July  4, 1836,  by  John  A.  Coffin,  notary  public,  and  that 
his  fees  were  seventy-five  cents;  the  figures  '  86'  in  '  July  4,  '86/ 
are  evidently  a  mistake,  and  should  have  been  July  4,  '87.'' 
There  was  a  verdict  for  the  plaintiff,  and  the  defendant  moved 
for  a  new  trial.    The  other  facts  appear  from  the  opinion. 

H.  WellSf  for  the  defendant. 
A.  Oardiner,  for  the  plaintiff. 

By  Court,  Bbonson,  J.  It  is  quite  dear  that  the  notary  ooiild 
not  delegate  his  official  authority  to  a  clerk:  Onondaga  Go. 
Bank  v.  Bates^  3  Hill,  53.  But  that  is  not  the  question.  The 
plaintiff  claims  nothing  on  the  ground  of  an  official  act  of  the 
notary.  The  question  is  upon  demand  and  notice,  and  the 
plaintiff  resorts  to  the  memoranda  of  Hendy,  who  had  died  be- 
fore the  trial.  He  was  a  teller  in  the  bank  as  well  as  clerk  to  the 
notary,  and  it  matters  not  whether  he  attended  to  business  of 
this  kind  on  the  retainer  of  the  notary,  or  as  a  part  of  his  datj 
to  the  bank.     It  is  enough  that  he  acted  on  this  occasion  in  the 
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usual  course  of  his  emplojmenty  and  being  dead,  the  entries 
which  he  made  at  the  time  were  properly  received  in  evidence. 
The  role  for  admitting  them  is  not  confined  to  entries  made  bj 
public  officers:  Nichols  v.  OoldsmUh,  7  Wend.  160;  Welsh  v. 
Barrett,  l^  Mass.  880.  Where  there  is  any  room  for  doubt,  it 
is  for  the  jury  to  say  how  much  the  entries  prove.  I  see  no  ob» 
jection  to  the  testimony  of  the  book-keeper  in  relation  to  these 
memoranda.  He  was  not  called  to  give  a  construction»  or  to 
declare  the  legal  effect  of  a  written  instrument;  but  as  a  person 
skilled  in  such  matters,  to  tell  the  jury  what  words  these  short 
entries  stood  for.  It  is  not  unlike  the  case  of  an  instrument 
written  in  a  foreign  tongue,  where  a  translator  may  be  called  in 
to  tell  the  jury  how  the  instrument  reads.  I  think  the  evidence 
was  properly  received. 

As  the  fourth  of  Jidy  is  a  public  holiday,  the  demand  shoidd 
have  been  made  on  the  third:  Bansom  v.  Mack,  2  Hill,  687  [38 
Am.  Deb.  602].  But  the  objection  taken  at  the  trial  did  not  go 
to  the  day  on  which  the  demand  was  made,  but  to  the  manner 
in  which  the  business  was  done.  If  objection  had  been  taken 
to  the  day,  it  may  be  that  the  plaintiff  would  have  avoided  the 
difficidty  by  giving  further  evidence. 

It  seems  to  have  been  assumed  on  the  trial  that  Babcock 
owned  the  note,  and  sent  it  to  the  bank,  where  it  was  made 
payable,  for  coUection.  Notice  was  sent  to  Babcock,  the  last 
indorser,  with  notices  for  the  other  indorsers;  and  if  he  was 
not  mistaken  as  to  the  proper  mode  of  service,  he  gave  notice 
to  the  defendant,  Benham,  on  the  same  day,  or  the  day  after  he 
received  advices  from  the  bank.  Either  day  was  sufficient: 
Emoard  v.  Ives,  1  Hill,  263;  Bank  of  the  Vhiied  States  v.  Davis, 
S  Id.  451.  But  as  Babcock  and  the  defendant,  Benham,  both 
lived  in  the  same  village,  I  think  the  service  should  have  been 
personal,  or  by  leaving  the  notice  at  the  dwelling-house  or  place 
of  business  of  the  indorser,  and  that  serrice  through  the  post- 
office  was  not  sufficient.  The  post-office  is  not  a  place  of  deposit 
for  notices  to  indorsers,  except  where  the  notice  is  to  be  trans- 
mitted by  mail  to  another  office:  Bansom  v.  Jfocib,  2  Hill,  587  [38 
Am.  Dec.  602].    None  of  our  cases  have  gone  further  than  that. 

New  trial  granted. 

NoTX  Falukg  Due  on  Suitdat:  See  note  to  Salter  v.  Buri,  82  Am.  Deo. 
£31,  and  cases  there  cited. 

NOTAKT  CAN  NOT  BaSX  A  PROTEST  VPOH  A  PbBSENTICXNT  BT  HU  C«UEBXS 

Ctumuchael  v.  Bank  qf  Pa,,  35  Am.  Deo.  408;  Saerider  v.  Brmm,  8  MoT<ean, 
483,  citing  the  principal  case. 
Ax.  Dso.  Vol.  XL— 18 
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Service  of  Notice  by  Dbop  Lbtteb  is  not  SumciEirr:  Newberry  ▼. 
Troiobridge,  4  Mich.  395;  SheUwme  IhUla  Nal.  Bh.  ▼.  TcnmOeff,  102  Man. 
182;  Stanton  v.  Kline,  16  Barb.  14;  Van  Vechten  y.  Pruyn,  9  How.  Pr.  224; 
S.  C,  13  N.  y.  551;  BarOeU  v.  Robin»m,  39  Id.  194;  WMHng  v.  Burt,  3  N.  T. 
Leg.  Obs.  33,  all  citing  the  principal  case;  Miranda  ▼.  CfUy  Bank^  26  Am. 
Dec.  493.  But  in  Vigera  v.  Carton,  33  Id.  575,  it  was  decided  that  notice  t« 
an  indorser  may  be  given  by  mail,  although  he  may  reside  in  the  same  placa 
at  which  the  protest  was  made,  if,  after  due  diligence,  his  actual  residence 
could  not  be  discovered. 

Entbixs  Made  in  Usual  Couitss  or  Pbor88IOVal  Emplotkbmt,  or  of 
clerkship  or  agency,  are^  after  the  death  of  the  person  making  them,  admissi- 
ble in  evidence:  Amu  v.  Middleton,  23  Barb.  573;  Ocean  Not,  Bh,  v.  OairU^ 
9  Hun,  241;  Oawtry  v.  Doane,  51  N.  T.  91;  Kennedy  v.  Doyle^  10  Allen,  168» 
all  citing  the  principal  case.  See  also  Bell  v.  Perkine,  14  Am.  Dec  745,  note 
751. 

Whebe  Gbabactebs  in  a  Writing  a&e  Obsoubb,  expert  testimony  is  ad- 
missible to  aid  in  deciphering  them:  Arthur  v.  Roberts^  60  Barb.  588;  Dubok 
V.  Baker,  30  K.  T.  361,  both  citing  the  principal  case. 

The  frincipal  case  is  cited  in  Shayler  v.  Mix,  4  Allen,  352,  to  the  point 
that  service  of  notice  by  mail,  by  note  posted  on  the  day  the  note  became  due, 
is  sufficient;  and  in  Wat  River  Bank  v.  Taylor,  7  Bosw.  479,  to  the  point  tha* 
where  an  indorser  and  the  party  seeking  to  charge  him  reside  in  dififereoi 
places,  service  of  notice  through  the  mail  will  be  sufficient. 


Tatlob  v.  Fovteb. 

[4  Hill,  140.] 

Private  Propebtt  can  not  be  Taken  for  a  Private  Purpose,  withoat 
consent  of  the  owner. 

Private  Road  can  not  be  Laid  out  without  the  Consent  of  the  owner 
of  the  land  over  which  it  passes,  and  a  statute  which  authorises  a  private 
road  to  be  laid  out  over  the  land  of  a  person,  without  his  consent,  is  un* 
constitutional  and  void.    Nelson,  C.  J.,  dissenting. 

Leoislatttrb  can  Exercise  such  Powers  only  as  have  been  Delboater 
to  it,  and  when  it  goes  beyond  that  limit  its  acts  are  utterly  void. 

General  Grant  of  Legislative  Power  does  not  Authorize  the  legisla- 
ture to  take  the  property  of  one  person  and  give  it  to  another,  either  with 
or  without  compensation. 

The  Phrase  "bt  the  Law  of  the  Land**  means  according  to  the  course 
of  the  common  law;  and  the  words  "due  process  of  law'*  mean  a  prose* 
cution  or  suit  instituted  and  conducted  according  to  the  prescribed  forms 
and  solemnities  for  ascertaining  guilt,  or  determining  the  titie  to  property. 

Trespass  for  breaking  and  entering  the  plamtifTs  close,  and 
for  making  and  laying  out  a  private  road  through  and  over  the 
same.  Plea  in  justifieation,  that  the  private  road  referred  to  was 
laid  out  by  the  commissioners  of  highways,  under  and  in  ac- 
cordance with  the  act  authorizing  the  laying  out  of  private 
roads.     Demurrer  and  joinder. 
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O.  JBT.  Mumford,  for  the  plaintiff. 
N.  Hilly  jun.,  for  the  defendants. 

Bbonbon,  J.  Every  person  liable  to  be  assessed  for  high- 
way labor,  may  apply  to  the  commissioners  of  highways  of 
the  town  in  which  he  resides  to  lay  out  a  road.  Whenerer 
application  is  made  to  the  commissioners  for  a  private  road» 
they  are  to  summon  twelve  freeholders  of  the  town  to  meet  on  a 
day  certain,  of  which  notice  must  be  given  to  the  owner  or  occu- 
pant of  the  land  through  which  it  is  proposed  to  lay  out  the 
road.  The  freeholders,  when  met  and  sworn,  are  to  view  the 
lands  through  which  the  road  is  applied  for,  and  if  they  deter- 
mine that  the  road  is  necessazy,  they  are  to  make  and  subscribe 
a  certificate  in  writing  to  that  effect,  and  the  commissioners  are 
required  thereupon  to  lay  out  the  road,  and  cause  a  record  of  it 
to  be  made  in  the  town  clerk's  office.  The  damages  of  the  owner 
of  the  land  through  which  the  road  is  laid,  if  not  adjusted  by 
agreement,  are  to  assessed  by  a  jury  of  six  freeholders  of  some 
other  town,  and  are  to  be  paid  by  the  person  applying  for  the 
road.  "  Every  such  private  road,  when  so  laid  out,  shall  be  for 
the  use  of  such  applicant,  his  heirs  and  assigns;  but  not  to  be 
converted  to  any  other  use  or  purpose  than  that  of  a  road.  Nor 
shall  the  occupant  or  owner  of  the  land  through  which  such 
road  shall  be  laid  out,  be  permitted  to  use  the  same  as  a  road, 
unless  he  shall  have  signified  his  intention  of  so  making  use  of 
the  same,  to  the  jury  or  commissioners  who  ascertained  the 
damages  sustained  by  laying  out  such  road,  and  before  such 
damages  were  so  ascertained:"  1 B.  S.  613,  sees.  54,  77-79.  The 
road  is  paid  for  and  owned  by  the  applicant.  The  public  has  no 
title  to  nor  interest  in  it.  No  citizen  has  a  right  to  use  the  road 
as  he  does  the  public  highway.  He  can  only  use  it  when  he  has 
business  with  the  road  owner  or  some  other  lawful  occasion  for 
going  to  the  land  intended  to  be  benefited  by  the  road.  He 
can  only  justify  an  entry  on  the  road,  when  he  could  justify  an 
entry  on  the  land  on  accoimt  of  which  the  road  was  laid  out. 
Even  the  owner  of  the  land  over  which  the  road  passes,  unless 
he  has  given  notice  of  such  an  intention  before  the  damages  are 
assessed,  has  no  right  to  use  the  road  for  his  own  purposes;  and 
if  he  does,  so,  or  if  his  fences  encroach  upon  the  road,  the  owner 
of  the  road  may  have  an  action  against  him:  Lambert  v.  Hoke, 
14  Johns.  883;  Herrick  v.  Stover,  5  Wend.  580.  In  short,  the 
road  is  the  private  property  of  the  applicant.    In  the  words  of 
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the  statate,  the  road  ^*  shall  be  for  the  use  of  sach  applicant^  his 
iieirs  and  assigns." 

This  right  of  way  is  an  incorporeal  hereditament,  in  which  the 
owner  has  an  estate  of  inheritance.  The  owner  of  the  land  o^er 
which  the  road  is  laid  has  not  lost  the  entire  fee,  bat  he  has  lost 
the  beneficial  use  and  enjoyment  of  his  property  forever.  It  is 
not,  however,  material  to  inquire  what  qnantom  of  interest  has 
passed  from  him.  It  is  enough  that  some  interest,  some  portion 
of  his  estate,  no  matter  how  small,  has  been  taken  from  him  with- 
out his  consent.  The  property  of  A.  is  taken,  without  his  per- 
mission, and  transferred  to  B.  Can  such  a  thing  be  rightfully 
done?    Has  the  legislature  any  power  to  say  it  may  be  done? 

I  will  not  stop  to  inquire  whether  the  damages  must  not  be 
paid  before  the  title  will  pass.  The  difficidiy  lies  deeper  than 
that.  Whatever  sum  may  be  tendered,  or  however  ample  may 
he  the  provision  for  compensation,  the  question  still  remains, 
<»n  the  legislature  compel  any  man  to  sell  his  land  or  his  goods» 
or  any  interest  in  them,  to  his  neighbor,  when  the  property  is 
not  to  be  applied  to  public  use?  Or,  must  it  be  left  to. the 
owner  to  say,  when,  to  whom,  and  upon  what  terms  he  will  part 
with  his  property,  or  whether  he  will  part  with  it  at  all  ?  The 
right  to  take  private  property  for  public  purposes  is  one  of  the 
inherent  attributes  of  sovereignty,  and  exists  in  every  independ- 
ent government.  Private  interests  must  yield  to  public  neces- 
sity. But  even  this  right  of  eminent  domain  can  not  be  exer- 
cised without  malring  just  compensation  to  the  owner  of  the 
property:  Const.,  art  7,  sec.  6.  And  thus,  what  would  other- 
wise be  a  burden  upon  a  single  individual,  has  been  made  to  fall 
-equally  upon  every  member  of  the  state.  But  there  is  no  pro- 
vision in  the  constitution  that  just  compensation  shall  be  made 
to  the  owner  when  his  property  is  taken  for  private  purposes; 
and  if  the  power  exists  to  take  the  property  of  one  man  without 
his  consent  and  transfer  it  to  another,  it  may  be  exercised  with- 
out any  reference  to  the  question  of  compensation.  The  power 
of  making  bargains  for  individuals  has  not  been  delegated  to 
any  branch  of  the  government,  and  if  the  title  of  A.  can,  with- 
out his  fault,  be  transferred  to  B. ,  it  may  as  well  be  done  without 
as  with  a  consideration.  This  view  of  the  question  is  sufficient 
to  put  us  upon  the  inquiry,  where  can  the  power  be  found  to 
pass  such  a  law  as  that  under  which  the  defendants  attempt  to 
justify  their  entry  upon  the  plaintifiTs  land  ?  It  is  not  to  be  pre- 
sumed that  such  a  power  exists,  and  those  who  set  it  up  should 
tell  where  it  may  be  found. 
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Under  our  form  of  goYemment  the  legislature  is  not  supreme. 
It  is  only  one  of  the  organs  of  that  absolute  sovereignty  which, 
resides  in  the  whole  body  of  the  people.  Like  other  depart^ 
ments  of  the  goTemment,  it  can  only  exercise  such  powers  aa< 
have  been  delegated  to  it;  and  when  it  steps  beyond  that  bound* 
aiy,  its  acts,  like  those  of  the  most  humble  magistrate  in  th» 
state  who  transcends  his  jurisdiction,  are  utterly  void.  Where^ 
then,  shall  we  find  a  delegation  of  power  to  the  legislature  to 
take  the  property  of  A.  and  give  it  to  B.,  either  with  or  without 
compensation  ?  Only  one  clause  of  the  constitution  can  be  cited 
in  support  of  the  power,  and  that  is  the  first  section  of  the  first 
article,  where  the  people  have  declared  that  ^'the  legislative 
power  of  this  state  shall  be  vested  in  a  senate  and  assembly/" 
It  is  readily  admitted  that  the  two  houses,  subject  only  to  the* 
qualified  negative  of  the  governor,  possess  all  ^^  the  legislative 
power  of  this  state;"  but  the  question  immediately  presents 
itself,  what  is  that  **  legislative  power,"  and  how  far  does  it  ex- 
tend? Does  it  reach  the  life,  liberty,  or  property  of  a  citizen 
who  is  not  charged  with  a  transgression  of  the  laws,  and  whei^ 
the  sacrifice  is  not  demanded  by  a  just  regard  for  tiie  publio 
welfare? 

In  WUhmson  v.  LeUmd^  2  Pet.  657,  Mr.  Justice  Story  says: 
"  The  fundamental  maxims  of  a  free  government  seem  to  require 
that  the  rights  of  personal  liberty  and  private  property  should 
be  held  sacred.  At  least,  no  court  of  justice  in  this  country 
would  be  warranted  in  assuming  that  the  power  to  violate  and 
disregard  them — a  power  so  repugnant  to  the  common  princi- 
ples of  justice  and  civil  liberty — ^lurked  imder  any  general  grant 
of  legislative  authority,  or  ought  to  be  implied  from  any  gen- 
eral expressions  of  the  will  of  the  people.  The  people  ought 
not  to  be  presumed  to  part  with  rights  so  vital  to  their  security 
and  well-being,  without  very  strong  and  direct  expressions  of 
such  an  intention."  He  added:  "  We  know  of  no  case  in  whicb 
a  legislative  act  to  transfer  the  property  of  A.  to  B.  without  hi» 
consent,  has  ever  been  held  a  constitutional  exercise  of  legislative 
power  in  any  state  in  the  union.  On  the  contrary,  it  has  been 
constantly  resisted  as  inconsistent  with  just  principles,  by  every 
judicial  tribunal  in  which  it  has  been  attempted  to  be  enforced." 
See  also  2  Kent's  Com.  13,  340,  and  cases  there  cited.  The  se- 
curity of  life,  liberty,  and  property,  lies  at  the  foundation  of  the 
social  compact;  and  to  say  that  this  grant  of  "  legislative  power^ 
includes  the  right  to  attack  private  property,  is  equivalent  to  say- 
ing that  the  people  have  delegated  to  their  servants  the  powex^ 
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of  defeating  one  of  the  great  ends  for  which  the  goYexnment  was 
established.  If  there  was  not  one  word  of  qualification  in  the 
whole  instrument,  I  should  feel  great  difficulty  in  bringing  my- 
self to  the  conclusion  that  the  clause  under  consideration  had 
clothed  the  legislature  with  despotic  power;  and  such  is  the  ex- 
tent of  their  authority  if  they  can  take  the  property  of  A.,  either 
with  or  without  compensation^  and  give  it  to  B.  **  The  legisla- 
tiye  power  of  this  state"  does  not  reach  to  such  an  unwarrant- 
able extent.  Neither  life,  liberty,  nor  properly,  except  when 
forfeited  by  crime,  or  when  the  latter  is  taken  for  puUio  use, 
falls  within  the  scope  of  the  power.  Such,  at  least,  are  my 
present  impressions. 

But  the  question  does  not  neoeesarily  turn  on  the  section 
granting  l^gislatiye  power.  The  people  haye  added  negatiTe 
words,  which  should  put  the  matter  at  rest.  "No  member  of 
this  state  shall  be  disfranchised^  or  depriyed  of  any  of  the  rights 
or  priyileges  secured  to  any  citizen  thereof,  nnless  by  the  law  of 
the  land,  or  the  judgment  of  his  peers:"  Oonst.,  art.  7,  sec.  1. 
The  words  *'  by  the  law  of  the  land,"  as  here  used,  do  not  mean 
a  statute  passed  for  the  purpose  of  working  the  wrong.  That 
construction  would  render  the  restriction  absolutely  nugatoxy, 
and  turn  this  part  of  the  constitution  into  mere  nonsense.  The 
people  would  be  made  to  say  to  the  two  houses:  **  You  shall  be 
Tested  with  '  the  legislatiye  power  of  the  state;'  butno  one  ^  shall 
be  disfranchised,  or  deprived  of  any  of  the  rights  or  privileges ' 
of  a  citizen,  unless  you  pass  a  statute  for  that  purpose;"  in  other 
words,*'  You  shall  not  do  the  wrong,  unless  you  choose  to  do  it." 
The  section  was  taken  with  some  modifications  from  a  part  of 
the  twenty-ninth  chapter  of  Magna  Charta,  which  provided, 
that  no  freeman  should  be  taken,  or  imprisoned,  or  be  disseised 
of  his  freehold,  etc.,  but  by  lawful  judgment  of  his  peers,  or 
by  the  law  of  the  land.  Lord  Coke  in  his  commentary  upon  this 
statute  says,  that  these  words,  '*  by  the  law  of  the  land,"  mean 
*'  by  the  due  course  and  process  of  law;"  which  he  afterwards 
explains  to  be,  '*  by  indictment  or  presentment  of  good  and  law- 
ful men,  where  such  deeds  be  done  in  due  manner,  or  by  writ 
original  of  the  common  law:"  2  Inst.  45,  50. 

In  North  Carolina  and  Tennessee,  where  they  have  copied 
almost  literally  this  part  of  the  tweniy-ninth  chapter  of  Magna 
Charta,  the  terms  '^  law  of  the  land"  have  received  the  same 
construction:  Hoke  v.  Henderson,  4  Dev.  L.  1  [25  Am.  Dec.  677]; 
Jones  V.  Perry,  10  Yerg.  59  [30  Am.  Dec.  430] ;  and  see  3  Story  on 
Const.  U.  S.  661;  2  Kent^s  Com.  13.    The  meaning  of  the  section 
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{hen  seems  to  be,  tiiat  no  member  of  the  state  shall  be  disfran- 
diised,  or  depriyed  of  any  of  his  rights  or  priyileges,  unless  the 
matter  shall  be  adjudged  against  him  upon  trial  had  according 
to  the  course  of  the  common  law.  It  must  be  ascertained  judi* 
dally  that  he  has  forfeited  his  priyileges,  or  that  some  one  else 
has  a  superior  title  to  the  property  he  possesses,  before  either 
of  them  can  be  taken  from  him.  It  can  not  be  done  by  mere 
legislation. 

But  if  there  can  be  a  doubt  upon  the  first  section  of  the  sey- 
enth  artictey  there  can»  I  think,  be  none  that  the  seyenth  sec- 
tion of  the  same  article  coyers  the  case.  **  No  person  shall  be 
depriyed  of  life,  liberty,  or  properly,  without  due  process  of 
law;  nor  shall  priyate  property  be  taken  for  public  use,  without 
just  compensation."  In  the  Mxiter  of  Albany  Street^  11  Wend. 
149  [25  Am.  Dec.  618],  where  it  was  held  that  priyate  property 
eould  not  be  taken  for  any  other  than  public  use.  Chief  Justice 
Sayage  went  mainly  upon  the  implication  contained  in  the  last 
Miember  of  the  clause  just  dted.  He  said:  '*  The  constitution, 
by  authorizing  the  appropriation  of  priyate  property  to  public 
vse,  impliedly  declares,  that  for  any  other  use,  priyate  property 
shall  not  be  taken  from  one  and  applied  to  the  priyate  use  of 
another."  And  in  Bloodgood  y.  The  Mohawk  d  Hudson  B,  B. 
Co.,  18  Id.  69  [81  Am.  Dec.  813],  Mr.  Senator  Tracy  said,  the 
words  shoidd  be  construed  ''as  equiyalent  to  a  constitutional 
jfedaration,  that  priyate  property,  without  the  consent  of  the 
cwner,  shall  be  taken  only  for  the  public  use,  and  then  only 
vpon  a  just  compensation."  I  feel  no  disposition  to  question 
fhe  soundness  of  these  yiews;  but  still  it  seems  to  me  that  the 
case  stands  stronger  upon  the  first  member  of  the  clause:  "  No 
person  shall  be  depriyed  of  life,  liberty,  or  property,  without 
due  process  of  law."  The  words  "  due  process  of  law,"  in  thia 
place,  can  not  mean  less  than  a  prosecution  or  suit  instituted 
and  conducted  according  to  the  prescribed  forms  and  solemni- 
ties for  ascertaining  guilt,  or  determining  the  titie  to  prox>6rty. 
It  will  be  seen  that  the  same  measure  of  protection  against  leg- 
islatiye  encroachment  is  extended  to  life,  liberty,  and  property; 
and  if  the  latter  can  be  taken  without  a  forensic  trial  and  judg- 
ment, there  is  no  security  for  the  others.  If  the  legislature  can 
take  the  property  of  A.  and  transfer  it  to  B.,  they  can  take  A. 
himself,  and  either  shut  him  up  in  prison,  or  put  him  to  death. 
But  none  of  these  things  can  be  done  by  mere  legislation. 
There  must  be  ''  due  process  of  law."  Perhaps  the  whole  clause 
should  be  read  together:  Matter  of  John  and  Cherry  Streets,  19 
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Id.  659;  and  then  if  it  do  not,  as  I  have  supposed,  amount  to  a 
direct  prohibition  againf>t  taking  the  property  of  one  and  giving 
it  to  another,  it  contains,  at  the  least,  an  implication  too  strong 
to  be  resisted  that  such  an  act  can  not  be  done. 

Of  course,  I  shaU  not  be  understood  as  saying  that  a  trial  and 
judgment  are  necessaiy  in  exercising  the  right  of  eminent  do- 
main. When  private  properly  is  taken  for  public  use,  the  only 
restriction  is,  that  just  compensation  shall  be  made  to  the 
owner.  But  when  one  man  wants  the  property  of  another,  I 
mean  to  say  that  the  legislature  can  not  aid  him  in  making  the 
acquisition.  This  question  is  only  new  with  us  in  its  applica- 
tion to  private  roads.  That  a  statute  is  unconstitutional  and 
void  which  authorizes  the  transfer  of  one  man's  property  to  an- 
other, without  the  consent  of  the  owner,  and  although  com- 
pensation is  made,  was  adjudged  by  this  court  in  the  MaUer  of 
Albany  Street,  11  Wend.  149  [25  Am.  Dec.  618];  and  again  in  the 
MaUer  of  John  and  Cherry  Streets,  19  Id.  659.  The  same  doc- 
trine was  held  by  the  chancellor  in  Varick  v.  SmUh,  5  Paige, 
187  [28  Am.  Dec.  417];  and  it  was  admitted  by  all  the  members 
of  the  court  of  errors  who  delivered  opinions  in  Bloodgood  v.  The 
Mohawk  d  Hudson  R.  B.  Co.,  18  Id.  9  [31  Am.  Dec.  813].  I 
might  have  contented  myself  with  referring  to  these  cases  as  set- 
tling the  question;  but  in  so  grave  a  matter  as  that  of  declaring 
an  act  of  the  legislature  unconstitutional  and  void,  I  wished  very 
briefly  to  assign  the  reasons  which  had  conducted  me  to  that 
oondusion. 

There  can  not  be  a  vexy  great  number  of  private  roads  in  the 
state;  and  as  to  most  of  those  which  exist,  it  is  probable  that 
the  land-owners  have  in  one  form  or  another  consented  to  their 
use.  And  when  we  consider  how  liberally  public  roads  have 
already  been  ox>ened,  and  how  easily  they  may  be  obtained  when 
wanted,  there  can  not  be  many  individuals  who  will  be  affected 
by  our  decision.  But  whatever  consequences  may  follow,  I  am 
of  opinion  that  a  private  road  can  not  be  laid  out  vrithout  the 
consent  of  the  owner  of  the  land  over  which  it  passes. 

CowEN,  J.,  concurred. 

Nelson,  C.  J.,  dissented. 


The  fbincipal  case  haa  been  very  extensively  dted,  bo4h  by  tlw  eonrte  of 
New  York  and  by  those  of  other  states. 

Peopebtt  of  One  Pebson  can  not  be  Taken  and  given  to  another  for  a 
pivftte  purpose:  Hay  v.  Cohoes  Co,,  3  Barb.  47;  People  v.  St^xrviaors  qf 
WtstchesUr,  4  Id.  73;  Qriffin  v  Martin,  7  Id.  308;  Heyvoard  v.  Mayor  etc  qf 
2Sr.  T.,  8  Id.  488;  Pe^e  v.  WMU,  11  Id.  81;  PeopU  v.  Toynbee,  20  Id.  190{ 
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&  C,  2  Park.  344;  Heath  v.  HubbeU,  6  Daly,  186;  Tonatocuida  S.  R,  Co.  t. 
Mungtr,  5  Deaio,  264;  SoubeU  y.  Androm,  6  Hill,  d60;  Baher  ▼.  Braman,  6 
Id.  48;  Baldwin  v.  Mayor  etc.  of  N,  T.,2  Eeyes,  3d6;  Potoer*  ▼.  Bergen^  6 
K.  Y.  368;  fTyneAamer  v.  People  13  Id.  391;  PeopU  t.  iS^mttA,  21  Id.  599; 
New  Tork  4b  Oswego  M*  R.  B.  Co,  ▼.  Van  Horn,  57  Id.  477;  Damdeon  v.  Mayor 
ttcqfN.  T,,  2  Rob.  260;  BiUings  y.  IlaU,  7  Gal.  13,  all  citing  the  priDdpal 


Lboislatitbb  oak  Exsboisb  only  sacH  PowEBS  aa  have  been  delegated  to 
it:  Brigge  v.  MacKeUar,  2  Abb.  Pr.  61;  Pumpelly  v.  Owego,  45  How.  Pr.  247, 
both  citing  the  principal  case.  See  also,  on  this  subject,  note  to  Cochran  v. 
Van  Suriay,  32  Am.  Dec.  589. 

"Dub  Paociss  or  Law.'* — ^The  principal  case  has  been  cited  as  having 
given  a  judicial  interpretation  of  this  phrase  in  the  following  cases:  People 
T.  Mayor  etc  of  BrooUyn,  9  Barb.  552;  People  ▼.  Top^bee^  20  Id.  199;  Peo- 
pie  ▼.  Berberrich,  11  How.  Pr.  322;  Clark  v.  Rochester,  13  Id.  209;  In  Matter 
qf  Adrian  Janes,  30  Id.  454;  Matter  qf  Beebe,  20  Hon,  465;  SuUivan  ▼. 
Decker,  12  N.  Y.  Leg.  Obs.  115;  S.  C,  1  E.  D.  Smith,  709;  Embury  v.  Con- 
ner,  3  N.  Y.  517;  Bureh  v.  Neikmry,  10  Id.  397;  WeO^ervelt  ▼.  Oregg,  12  Id. 
209;  PeopU  v.  Draper,  15  Id.  209;  Hibbard  t.  People,  4  Mich.  129;  Weimer 
T.  BwUnary,  30  Id.  210;  Cohen  v.  Wright,  22  Gal.  318;  Oreen  v.  Brigga,  I  Cart. 
826;  Murray  v.  Hoboken  L.  A  L  Co.,  18  How.  (U.  S.)  280;  and  in  Sears  ▼. 
OottreU,  5  Mich.  279,  it  is  cited  to  the  poi»t  that  the  legislature  can  not  legal* 
lie  an  invasion  of  the  due  process  of  hhw. 

"Law  ov  thb  Lakd." — ^The  principal  case  is  cited  as  having  judicially 
interpreted  the  meaning  of  this  phrase,  in  the  following  cases:  White  v.  TFAite, 
6  Barb.  482;  Qmtfard  v.  ComeU,  18  Id.  634;  PeopU  v.  Haws,  37  Id.  455; 
Trofoer  v.  TVover,  3  How.  Pr.  353;  WhUe  v.  WhUe,  4  Id.  109;  People  v. 
Haws,  24  Id.  152;  Janes  v.  RMnson,  8  Gray,  345;  Desvny^.  Maitoon,  2  Allen, 
882.  See,  also,  on  this  subject^  Jones  v.  Perry,  30  Am.  Dea  430;  Bank  of 
the  State  t.  Cooper,  24  Id.  517f  note  537,  where  the  subject  is  discussed  at 
some  length. 

Statutb  Aytibobizino  Commusionebs  to  Lay  out  Pbivatb  Road  over 
lands  of  a  person,  without  his  consent,  is  unconstitutional:  Dempsey  v.  E^pp, 
62  Barb.  314;  White  v.  White,  4  How.  Pr.  108;  Dempsey  v.  Kipp,  61  N.  Y. 
468;  NesbiU  v.  Trumbo,  39  IlL  116,  aU  citing  the  principal  case. 

Peiyatb  Pbopebtt  CAii  not,  bt  Mxbb  Lboislation,  bb  Takbn  from  one 
person  and  given  to  another:  Roderigas  v.  East  River  Savinge  Institution,  48 
How.  Pr.  174;  a  C.,  43  Supr.  Ct.  237;  Rockwell  v.  Nearing,  35  N.  Y.  306; 
People  V.  Deyoe,  2  Thomp.  &  C.  148;  Cook  v.  South  Park  Commissionera,  61 
IlL  118;  Osbom  v.  Nicholson,  13  WalL  662,  all  citing  the  principal  case. 

Thb  pbincifal  gasb  is  also  ottbd  to  these  points  in  the  following  cases: 
That  property  can  not  be  taken  by  the  legislature  without  a  forensic  trial  and 
Judgment:  Campbell  v.  Evans,  45  N.  Y.  358;  that  the  power  of  making  bar- 
gains for  individuals  has  not  been  conferred  upon  any  department  of  the  gov- 
ernment: People  V.  Balchdor,  53  Id.  141;  Weismer  v.  Douglas,  6  Thomp.  ft 
G.  519;  that  private  property  can  not  be  taken  for  a  private  use,  even  upon 
making  due  compensation:  Matter  qfDeamsviUe  Ceimeiery  Association,  66  N. 
Y.  571;  that  no  length  of  time  during  which  a  course  of  legislation  has  been 
continued,  will  protect  any  law  from  the  condemnation  of  a  judicial  tribunal, 
when  its  conflict  with  the  constitution  is  brought  distinctly  to  the  test:  Hart* 
1060  V.  Armstrong,  19  Barb.  170;  that  the  legislature  can  not  authorize  the 
taking  of  private  property  without  compensation:  People  v.  Toynbee,  12  How. 
Ft.  250;   Wynehamer  v  Peopie,  2  Park.  454;  that  the  senate  and  assembly, 
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•abject  to  tba  qvalifled  oAgative  of  the  gorenior,  powmi  all  the  legiaktive 
power  d  the  state:  HtjUyv.  Bengen^  3  GodeB.  194|  that  the  power  of  the  1^ 
lalature  ia  not  nnreetrioted:  People  v.  CoUitUy  3  lOoh.  3M;  that  an  act  of  the 
l^gialatore  will  not  be  dedared  nnoonatitatiooal  on  alight  gronnda:  Ofiman  t. 
ihtemnan,  4  Mioh.  294.  The  principal  oaie  la  alao  diitingnlahed  in  the  fol- 
lowing oaaea:  Skernum  ▼.  Buiekf  82  CtL  264;  Dmkam  ▼.  Cfomni^  OommUaioth 
tn,  lOBMan.  206:  i/brwporti^T.  Beryk,  16 How.  Fir.  816. 
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Hunt  v.  Amidon. 

[4  Hiu.,  M0.] 
All*  ViBBAL  CONTBAOIS  MaDB  BT  A  GbANTOB,  AT  0&  BOOBl  BXBOOTIOir 

OP  THi  0BBi>,  are  merged  in  the  convevanoe  and  the  oovenante  oontafaed 
iherem  for  the  protection  of  the  title  of  the  grantee. 

GovBtrASTs  f  OB  QniBT  Enjotmxnt  Buk  with  thb  Lasb,  and  pan  to  a 
puchaier  by  a  qnitdaim  deed  from  the  grantee. 

Oramtbb  ov  Land  ufdeb  Dbeo  with  Ootbnant  iob  Quxbt  Bbjotubt 
has  no  right  to  give  it  np  volimtarily  to  a  stranger  who  olaims  by  title 
panunonnt^  nor  even  to  pay  off  an  alleged  inoambranoe,  without  rait, 
and  then  resort  to  his  action  upon  the  covenant. 

Whbbb  Mxbb  Subbtt  fob  Anothsb  is  Ck)MPBLLBD  TO  Pat  Dbbt,  which 
the  latter  in  equity  snd  Justice  ought  to  have  paid,  he  is  entitled  to  re- 
lief against  him  who  was  in  fact  the  prindpsl  debtor,  whether  he  became 
snch  surety  by  actual  contract  or  by  operation  of  law. 

Dbqbbb  or  Fobbclosubb  and  Salb  undxb  it  Amount  to  an  BvicnoN, 
in  equity,  although  the  owner  in  possession  becomes  the  purchaser  at  the 
sale,  where  the  mortgage  foreclosed  was  one  which  his  grantor  was,  by  a 
oovenant  in  his  deed,  bound  to  pay;  and  therefore  the  payment  made  by 
rach  owner  will  be  regarded  as  made  by  coercion  of  legal  process  for  the 
benefit  of  his  grantor,  which  the  former  may  recover  back  from  the  lat- 
ter in  the  equitable  action  of  aatuampsU  for  money  paid  for  his  use. 

Ebbob  to  the  supreme  courts  where  Hunt  sued  Amidon  for 
money  paid  to  the  tatter's  use.  The  action  was  first  tried  at 
the  Rensselaer  circuit  in  1839.  A  verdict  was  then  rendered  for 
the  plaintiff.  The  case  was  then  appealed  to  the  supreme  court, 
which,  in  1841,  granted  a  new  trial.  On  the  second  trial  at  the 
same  circuit,  in  1841,  the  plaintiff  offered  to  prove  the  facts 
proved  at  the  former  trial,  which  are  briefly  these:  That  in  1824 
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the  defendant  convejed  to  one  Wheeler  forty-three  acres  of  land, 
and  Wheeler  at  the  same  time  gave  back  a  bond  and  mortgage 
thereon  to  the  defendant;  in  1826  the  defendant  assigned  the 
mortgage  to  one  Taylor;  in  1828  Wheeler  re-conyeyed  to  the  de- 
fendant by  quitclaim  deed;  in  1830  the  defendant  conveyed  to 
one  Babcocky  with  covenant  for  quiet  enjoyment;  in  1834  Bab- 
cock  conveyed  to  the  plaintiff  by  quitclaim  deed;  Taylor  fore- 
closed the  mortgage,  and  the  farm  was  sold  under  tiie  decree 
and  bought  in  by  the  plaintiff.  This  action  was  brought  to  re- 
cover from  the  defendant  the  amount  paid  by  the  plaintiff  to  and 
for  the  use  of  the  defendant.  At  the  first  trial  the  plaintiff  also 
gave  evidence  tending  to  show  that  the  defendant  promised  to 
Babcock,  when  he  conveyed  to  him,  to  pay  off  the  mortgage. 
At  the  second  trial  the  plaintiff  proposed  to  show,  in  addition, 
that  in  1828  the  defendant  executed  to  Wheeler  a  bond,  condi- 
tioned to  indemnify  the  latter  against  the  bond  and  mortgage 
given  by  him  to  the  defendant  in  1824.  The  defendant  objected 
on  the  ground  that  all  the  evidence  offered  was  inadmissible. 
The  circuit  judge  sustained  the  objection  and  nonsuited  the 
plaintiff,  who  thereupon  excepted,  and  upon  judgment  being 
rendered  against  him,  sued  out  a  writ  of  error. 

D,  L.  Seymour  and  S.  Stevena^  for  the  plaintiff  in  error. 

2>.  Oardner  and  M,  T,  BeynoldSf  for  the  defendant  in  error. 

Walwobth,  Chancellor.  It  appears  by  the  report  of  this  case, 
1  Hill,  147,  that,  upon  the  first  trial,  the  drouit  judge  admitted 
all  or  nearly  all  the  evidence  which  was  objected  to  and  rejected 
on  the  last  trial;  and  the  plaintiff  had  a  verdict,  which  was  set 
aside  by  the  supreme  court.  The  decision  stated  in  this  bill  of 
exceptions  was  therefore  made  in  conformity  to  the  previous 
opinion  of  the  supreme  court.  It  presents  two  questions  for  our 
consideration:  1.  Whether  the  judge  was  right  upon  the  former 
trial  in  receiving  parol  evidence  to  show  that,  at  the  time  of  the 
sale  and  conveyance  from  Amidon  to  Babcock,  there  was  a  ver- 
bal agreement,  in  addition  to  the  written  warranty  contained  in 
the  deed,  that  Amidon  should  pay  off  the  mortgage  which  then 
belonged  to  Taylor  the  assignee;  and  2.  Whether  if  such  evi- 
dence ought  to  have  been  excluded,  the  other  facts  proved  on 
the  first  trial  were  sufficient  to  entitle  the  plaintiff  to  a  verdict 
upon  the  common  count  for  money  paid  to  and  for  the  use  of 
the  defendant. 

Upon  the  first  question  I  think  the  learned  judge  who  deliv- 
ered the  opinion  of  the  supreme  court  was  clearly  right  in  sup- 
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posing  ihat  all  verbal  contractB,  made  at  or  before  the  sale, 
must  be  considered  as  merged  in  the  -written  contract — ^the  deed 
of  conveyance  and  the  covenants  contained  therein  for  the  pro- 
tection of  the  title  of  the  grantee.  The  covenant  for  quiet  en* 
joyment  itself  shows  that  it  was  the  understanding  of  the 
parties  that  Amidon,  the  grantor,  assumed  the  payment  of  all 
liens  and  incumbrances  upon  the  land,  so  far  as  was  neoessaiy 
to  protect  Babcock,  and  those  who  might  afterwards  become  the 
owners  of  the  premises  or  any  part  of  them  under  him,  in  the 
quiet  enjoyment  of  the  land.  But  the  nature  and  extent  of 
Amidon's  liability  must  depend  upon  the  covenants  in  the  deed 
itself.  Those  covenants  run  with  the  land.  They  passed  to  the 
plaintiff  Hunt,  by  the  quitclaim  deed  to  him  from  Baboock,  in 
October,  1831;  so  as  to  give  the  plaintiff  the  same  rights  as 
against  Amidon,  that  he  would  have  had  if  the  deed  from  the 
latter,  containing  the  covenant  for  quiet  enjoyment,  had  been 
given  directly  to  Hunt  himself:  Middlsmore  v.  Ooadale,  Oro. 
Car.  608;  CampbeU  v.  Lewis,  3  Bam.  &  Aid.  392;  Spencer^s 
Case,  5  Co.  16,  Fraser's  ed.,  note  a;  Shep.  Touch.  176;  Piatt 
on  Cov.  623.  The  fact  that  the  plaintiff  took  only  a  quitclaim 
deed,  left  him  without  any  personal  claim  against  his  imme- 
diate grantor.  But  his  rights  as  assignee  of  Baboock,  upon  the 
covenants  in  the  deed  from  Amidon,  are  the  same  as  they  woidd 
have  been  if  his  deed  from  Babcock  had  also  contained  a  sim- 
ilar covenant  for  quiet  enjoyment. 

From  this  view  of  the  case  it  is  perfectly  evident  that  if  Hunt, 
instead  of  purchasing  in  the  premises  himpielf  under  the  decree 
of  foredosnre,  had  suffered  them  to  be  sold  to  a  third  person^ 
and  had  delivered  up  the  possession  to  the  purchaser  as  directed 
by  the  decree  of  foreclosure,  he  could  inmiediately  have  brought 
an  action  at  law  against  Amidon  as  assignee  of  the  covenant  for 
quiet  enjoyment  contained  in  the  deed  from  Amidon  to  Babcock; 
in  which  action  he  would  have  recovered  the  whole  one  thou- 
sand two  hundred  dollars  mentioned  in  that  deed  as  the  consid- 
eration for  the  premises.  The  defendant,  therefore,  has  been 
clearly  benefited  by  the  plaintiff's  bidding  in  the  premises  him- 
self, at  the  master's  sale,  for  the  four  hundred  and  seventy  dol- 
lars which  was  due  upon  the  decree  for  the  debt  and  costs  on 
the  mortgage  foreclosure.  The  question  then  arises,  whether, 
upon  equitable  principles,  the  plaintiff  was  bound  to  stand  aside 
and  suffer  his  land  to  be  sacrificed  to  a  stranger  for  this  smaller 
sum,  and  then  to  resort  to  his  action  at  law  upon  the  covenant 
in  the  deed  to  Babcock;  or  whether  the  decree  of  foreclosure 


286  Hunt  v.  Amidon.  [New  York, 

and  sale,  which  undoubtedly  contained  the  usual  directions,  as 
provided  for  in  the  one  hundred  and  thirty-fifth  rule  of  the  court 
of  chancery,  that  the  purchaser  should  be  let  into  possession 
upon  production  of  the  master's  deed,  and  the  actual  sale  under 
that  decree,  were  not  of  themselTes  equivalent,  in  equity  at 
least,  to  an  actual  eviction  of  Hunt  by  an  action  at  law  founded 
upon  a  title  paramount  to  that  which  Amidon  conveyed  to  Bab- 
cock  with  wairanly. 

It  is  at  least  doubtful  whether  an  action  at  law  could  have 
been  sustained  upon  this  covenant  for  quiet  enjoyment,  without 
showing  an  actual  eviction.  And  I  admit  that,  under  such  a 
covenant,  the  grantee  of  the  land  has  no  right  to  give  it  up  vol- 
untarily to  a  stranger,  who  claims  by  title  paramount,  or  even 
to  pay  off  an  alleged  incumbrance  without  suit,  and  then  resort 
to  his  action  upon  the  covenant  in  the  deed.  But  it  is  perfectly 
dear  in  this  case,  that  the  plaintiff  stood  in  the  place  of  a  mere 
surety  for  the  amount  due  on  the  mortgage,  his  land  being 
holden  for  the  amount;  and  that  Amidon,  not  only  by  the  cov- 
enant in  his  deed,  but  also  by  virtue  of  his  previous  bond  of 
indenmity  to  Wheeler,  was  in  fact  the  real  debtor.  For,  as  be- 
tween Hunt  and  Wheeler,  Hunt,  who  had  derived  title  to  the 
land  from  or  through  a  deed  which  was  subsequent  to  the  bond 
of  indemnity  to  Wheeler,  could  not,  in  equity,  have  been  per^ 
mitted  to  take  an  assignment  of  the  bond  and  mortgage  from 
Taylor,  and  proceed  to  collect  the  money  from  Wheeler  by  a  suit 
on  the  bond.  The  value  of  the  mortgaged  premises  being  in 
equity  the  primary  fund  for  the  payment  of  the  debt  at  the  time 
of  the  conveyance  from  Amidon  to  Babcock,  it  was  the  primary 
fund  fbr  that  purpose  as  between  Wheeler  and  the  plaintiff,  the 
owner  of  the  mortgaged  premises,  at  the  time  the  decree  of 
foreclosure  was  obtained. 

Again,  it  is  an  equitable  principle  of  very  general  application, 
that  where  one  x>6rson  is  in  the  situation  of  a  mere  surety  for  an- 
other, whether  he  became  so  by  actual  contract  or  by  operation 
of  law,  if  he  is  compelled  to  pay  the  debt  which  the  other  in 
equity  and  justice  ought  to  have  paid,  he  is  entitled  to  relief 
against  the  other,  who  was  in  fact  the  principal  debtor.  And 
when  courts  of  law,  a  long  time  since,  fell  in  love  with  a  part  of 
the  jurisdiction  of  the  court  of  chancery,  and  substituted  the 
equitable  remedy  of  an  action  of  assumpsit  upon  the  common 
money  counts,  for  the  more  dilatory  and  expensive  proceeding 
by  a  bill  in  equity  in  certain  cases,  they  permitted  the  person 
thus  standing  in  the  situation  of  surety,  who  had  been  com* 
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pelled  to  pay  money  for  the  prinoipal  debtor,  to  reooYer  it  back 
again  from  the  person  "who  ought  to  have  paid  it,  in  this  equi- 
table action  of  assumpsit  as  for  money  paid,  laid  out»  and  ex- 
pended for  his  use  and  benefit. 

The  case  of  Exall  y.  Partridge  et  al,,  ST. B,.  308,  i¥as  a  case  of 
this  description.  Theie,  the  carriage  of  the  plaintiff  Exall,  be- 
ing left  upon  leasehold  premises,  was  distrained  for  rent  re- 
served in  a  lease  to  the  defendants,  which  rent  they  had  ooye- 
nanted  with  the  landlord  to  pay;  and  the  plaintiff  had  been 
compelled  to  pay  the  rent  to  prevent  his  carriage  from  being 
sold.  In  that  case,  it  will  be  perceived,  there  was  no  privity  of 
contract  between  the  plaintiff  and  the  defendants,  nor  any  re- 
quest that  he  should  pay  the  rent  for  them.  But  by  the  seizure 
of  his  carriage  upon  the  demised  premises,  he  was  placed  in  the 
situation  of  a  surety  for  the  payment  of  the  rent  which  they,  as 
the  real  debtors,  were  in  equity  and  justice  bound  to  pay;  and  he 
was  allowed  to  recover  the  amount  thus  paid,  in  the  equitable 
action  of  assumpsit  for  money  paid  for  their  use:  See  also  Tby- 
lor  V.  Zamira,  2  Marsh.  220,  and  Carter  v.  Carter,  2  Moo.  &  "P, 
732.  The  legislature  of  this  state  has  adopted  the  same  principle 
where  one  person  is  compelled  to  pay  taxes  to  save  his  land  or  other 
property  from  being  lost,  which  taxes  another  person  ought  in  jus- 
tice  and  equity  to  have  paid:  1  B.  S.  410,  sec.  73;  Id.  419,  sec.  6. 

Under  the  peculiar  circumstances  of  this  case,  and  without 
reference  to  the  supposed  parol  agreement  to  pay  off  the  mort- 
gage, I  think  the  decree  of  foreclosure,  and  the  sale  under  it, 
was  in  equity  an  eviction;  and  that  the  money  paid  by  the 
plaintiff  to  save  his  property  from  being  sacrificed,  was  a  pay- 
ment of  money  by  the  coercion  of  legal  process  for  the  use  and 
benefit  of  the  defendant,  Amidon.  The  plaintiff  should,  there- 
fore, have  been  allowed  to  recover  it  back  in  this  equitable  ac- 
tion of  assumpsit  for  money  paid  and  expended  for  his  use. 

The  case  of  MsCrea  v.  Purmart,  16  Wend.  460;  S.  C,  5  Paige, 
620,  shows  that,  upon  a  bill  filed  in  the  court  of  chancery  to 
compel  the  principal  debtor  to  pay  off  the  mortgage,  and  thus 
save  the  proyerty  from  being  sacrificed  under  a  decree  of  fore- 
closure, that  court  may  grant  the  appropriate  relief.  And  if  so, 
I  can  see  no  good  reason  why  the  plaintiff.  Hunt,  should  not  be 
permitted  to  bid  in  the  property  himself  under  the  decree  of 
foreclosure,  and  then  recover  back  the  money  thus  paid  in  this 
form  of  action — the  amount  being  much  less  than  Amidon 
would  have  been  liable  to  pay,  under  his  covenant  of  warranty, 
if  the  property  had  been  purchased  by  a  third  person4 
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For  these  reasons,  I  shall  Tote  to  reyerse  the  judgment  of  the 
supreme  court. 

Boot,  senator,  also  delivered  a  written  opinion  in  favor  of  re- 
versing,  the  judgment  of  the  supreme  court 

All  the  members  of  the  court,  seventeen  being  present,  con- 
curring in  this  result,  the  judgment  of  the  supreme  court  was 
unanimously  reversed. 

CovBNABT  voB  QuiST  EirjoYVSNT  BfTNB  WITH  IiAim:  Buct  V.  Stiisiiii^er,  % 
Bftrb.  403;  Ten  Sffek  v.  Craig,  5  Thimip.  ft  C.  71,  both  dting  the  prindpal 
OMe;  Lo^OM  v.  MotUder,  33  Am.  Deo.  83S. 

VKBB4L  AaBSXMBHTB  Beoou  MsBaxD  DT  Wbhtut  OoMTaAor:  MUhr  V. 
Avery f  2  Barb.  Ch.  603,  dting  the  prinoipal  case;  Atwood  v.  CbUe,  26  Am. 
Dec  657. 

EvionoK  u  NaGBSSABT  in  action  on  oovenant  of  warranty:  Oarioek  ▼.  Lam^ 
15  Barb.  363,  dting  the  prindpal  case;  WhUbeek  v.  Oook^  8  Am.  Deo.  272. 
What  is  sufficient  oTidenoe  of  eviction:  See  Eaneon  ▼.  ^tidbier,  29  Id.  40L 
Foreclosnre  and  sale  under  it  amount  in  equity  to  an  eviction:  Oowdreif  v, 
OoU,  44  K.  Y.  387. 

The  panrciFAL  cask  ib  gitxd  in  these  oasea  to  the  following  pdnts:  In 
Mofyer  v.  Shoemaker,  5  Barb.  321,  that  while  there  is  an  open  covenant  of 
warranty,  the  remedy  of  the  party  must  be  confined  to  that;  in  Hatmaig  v. 
Pe0,  3  E.  D.  Smith,  438,  that  at  law  a  surety  has  no  daim  against  his  prin- 
dpal until  he  has  paid  something  on  the  liability  he  has  incurred. 

SuBXTT  Who  has  PAm  Debt  Ib  entitled  to  subrogation  to  the  rights  of  the 
creditors  of  his  prindpal:  See  PoU  v.  JVatAiuu^  37  Am.  Dec  456,  note  458^ 
where  other  cases  are  collected. 

In  the  case  of  FowUr  v.  Poling,  6  Barb.  168,  Edmonds,  J.,  referring  to  the 
prindpal  case,  said:  ''  It  ui  true  the  chancellor  said  in  Hunt  v.  AnMrn^  4 
HiU,  845,  in  the  court  of  errors,  that  the  grantee  had  no  right  to  give  up  vol* 
untarily  to  a  stranger  claiming  by  title  paramount;  but  his  remark  was  €>Uletp 
and  he  was  oTidently  mistaken. "  The  principal  case  is  distinguished  in  Jfo- 
Ooyv.  Xord;  19  Barb.  21. 


FbOSSEB    V.   LUQXTEEB. 

[4  Hell,  490.] 

JeiHT  Aonov  ok  Nigotxablb  Note  may  be  Bbouoht  against  the  mak« 
and  one  who  before  the  ddivery  thereof  to  the  payee  indorsed  theraoB 
these  words:  **  For  value  received,  I  guarantee  the  payment  of  the  within 
note,  and  waive  notice  of  non-payment."  Such  guaranty  amounts  to  an 
indorsement,  and  therefore  the  guarantor  may,  under  the  statute,  be  sued 
jointly  with  the  makers. 

Pabol  Evidence  ie  not  Admibszblb  to  Show  that  ▲  Pastt  to  a  Note  in* 
tended  to  contract  for  a  different  liability  from  that  which  is  exprsssed  is 
his  written  undertaking. 

Ebbob  to  the  supreme  oourt.    The  opinion  states  the  case. 
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M.  T.  Reynolds,  for  the  plaintiff  in  error. 
WLllli  HaUy  for  the  defendants  in  error. 

Walwobth,  Chancellor.  Edson  and  Arnold,  who  were  copart* 
ners,  made  a  promissory  note  payable  to  Parsons  or  bearer. 
Before  the  delivery  of  the  note  to  Parsons,  Prosser,  the  plaintifl 
in  error,  made  an  indorsement  on  it  bearing  even  date  there- 
with; by  which  ^indorsement,  for  value  received,  he  gnaranteed 
the  payment  of  the  note  generally,  and  waived  notice  of  non- 
payment. When  the  note  became  due,  payment  was  demanded 
of  the  makers,  but  they  did  not  pay  the  same.  F.  T.  Lnqiieer 
and  others,  as  the  beu^rs  and  owners  of  the  note,  thereupon, 
brought  a  joint  action  against  Arnold  &  Edson  and  Prosser, 
and  declared  on  the  common  money  counts,  and  served  a  copy 
of  the  note  and  indorsement  with  their  declaration;  as  directedi 
by  the  statute  authorizing  a  joint  suit  to  be  brought  against  the; 
drawers,  makers,  indorsers,  and  acceptors  of  a  bill  of  exchange^ 
or  a  promissory  note:  2  B.  S.,  2d  ed.,  274,  sees.  6,  7.  And  the» 
only  question  is,  whether  they  were  entitled  to  recover  againsi 
Prosser,  the  plaintiff  in  error,  in  this  form  of  action. 

If  the  undertaking  of  Prosser  can  not  be  considered  as  a* 
promissory  note  in  itself,  so  as  to  render  him  liable  as  maker; 
or  as  an  indorsement  of  the  note  with  a  waiver  of  notice,  so  b» 
to  entitle  the  bearers  of  the  note  to  recover  against  him  as  an 
indorser,  this  joint  suit  upon  the  money  counts  can  not  be  sus- 
tained. But  if  he  is  liable  to  the  bearers  of  the  note  either  as 
maker  or  indorser,  and  could  have  been  declared  against  as  such 
in  a  separate  suit  against  him,  I  think  the  statute  is  broad 
enough  to  entitle  them  to  recover  in  this  form  of  action.  For 
the  legislature  unquestionably  intended  to  authorize  a  joint  suit 
to  be  brought  against  all  the  parties  who  were  liable  as  drawers, 
indorsers,  makers,  and  acceptors  of  the  same  paper.  It  is  not 
necessary,  therefore,  to  inquire  whether  Arnold  &  Edson  and 
Prosser  could,  at  the  common  law,  have  been  all  sued,  in  one* 
action,  as  joint  makers  of  the  note  in  question.  In  this  case, 
if  the  legal  liability  of  Prosser  did  not  appear  upon  the  instru- 
ment served  with  the  declaration,  I  think  the  parol  evidence  of 
the  agreement  of  the  drawers  to  get  indorsed  paper  for  the  horse 
and  wagon  for  which  the  note  was  given,  could  not  aid  the 
plaintiffs  in  the  court  below.  For  where  the  party  to  a  note  or 
bill  fills  up  the  instrument  by  which  his  liability  is  created,  at 
the  time  he  signs  it,  as  in  this  case,  it  would  be  a  violation  of 
settled  principles  to  allow  parol  evidence  to  be  given  for  the* 
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purpose  of  showing  tihat  he  intended  to  contract  for  something 
different.  And  even  in  the  case  of  a  blank  indorsement  upon 
negotiable  paper,  if  it  can  be  filled  np  and  made  to  operate  as 
a  general  indorsement,  I  agree  with  Mr.  Justice  Bronson,  in  the 
case  of  Seabury  y.  Bungerfard,  2  Hill,  80,  that  parol  eTidenoe 
ought  not  to  be  received  to  show  that  a  different  lialrilitj  was 
intended  to  be  created;  and  thus  deprive  the  indorser  of  his 
right  to  notice  of  non-payment. 

Where  a  note  is  payable  to  bearer,  so  that  no  words  of  trans- 
fer are  necessary  to  entitle  a  subsequent  holder  to  recover 
thereon  in  his  own  name,  a  blank  indorsement  is  in  fact  and  in 
law  neither  more  nor  less  than  a  conditional  guaranirf  of  pay- 
ment by  the  drawer,  provided  due  notice  of  demand  and  uon- 
payment  is  given  to  the  indorser.  And  parol  evidence  ought 
not  to  be  received,  in  such  a  case,  to  show  that  the  parties  in- 
tended that  the  indorser  should  be  made  liable  absolutely,  with- 
out the  performance  of  this  condition  precedent.  But  in  this 
case,  the  notice  was  expressly  waived  by  the  written  guaranty 
indorsed  on  the  note;  and  in  addition  to  that,  the  plaintiffs 
proved  a  demand  of  the  makers  when  the  note  became  due,  and 
that  notice  of  non-payment  to  the  indorser  or  guarantor  was 
actually  given.  No  parol  proof  of  the  circumstances  under 
which  the  note  was  given  was  therefore  necessary  to  entitle  the 
holders  to  recover  against  him  as  such  indorser  or  guarantor! 
Had  the  indorsement  guaranteed  the  payment  of  the  note  to 
Parsons,  by  name,  without  any  words  of  negotiability,  it  would 
probably  have  only  operated  as  a  special  indorsement,  so  as  to 
make  it  necessary  for  the  holder  of  the  note  to  sue  the  same  in 
the  name  of  Parsons  only;  and  that  would  have  enabled  the 
guarantor  to  set  up  any  l^al  defense  which  he  had  to  the  note 
in  the  hands  of  the  person  to  whom  such  special  guaranty  was 
made.  But  a  general  guaranty,  like  this,  upon  a  note  payable 
to  bearer,  is  in  law  a  general  indorsement  of  the  note,  with  a 
waiver  of  the  condition  precedent  of  a  notice  of  non-payment 
by  the  drawers.  The  pl^dntiff  in  error,  therefore,  was  liable  to 
the  defendants  in  error  as  such  indorser,  and  was  properly  sued 
as  such  in  a  joint  suit  with  the  makers,  under  the  provisions  of 
the  statute  on  the  subject  of  joint  suits. 

I  also  think  that  Prosser,  tiie  guarantor,  could  have  been  sued 
upon  this  guaranty,  by  the  bearer  of  the  note,  as  upon  an  abso* 
lute  promise  to  pay  the  amount  to  the  bearer  when  it  became 
due;  constituting  the  guarantor,  in  effect,  the  maker  9f  a  prom- 
issory note,  payable  to  bearer,  for  the  sum  and  at  the  time 
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specified  in  the  note  upon  \^hich  this  guaranty  was  -written: 
Allen  Y.  Eightmere,  20  Johns.  865  [11  Am.  Dec.  288];  Eaugh  v. 
Oray,  19  Wend.  202;  KetcJieU  v.  Bums,  24  Id.  466.  Although 
this  guaranty  does  not,  in  words,  guarantee  the  payment  to  Par- 
sons or  bearer,  as  the  indorsement  did,  in  the  case  of  Eetchell 
T.  Bums,  it  does  so  in  effect.  For  no  person  being  named  in 
the  guaranty,  it  is  an  absolute  promise  that  the  amount  of  the 
note  upon  which  it  is  indorsed  shall  be  paid  to  the  payee  therein 
named,  or  to  the  bearer,  at  the  time  in  such  note  specified. 
And  the  words  for  value  received,  which  are  in  this  guaranty,  re- 
move all  possible  objection  that  it  is  a  promise  to  pay  the  debt 
of  Edson  &  Arnold,  and  that  the  consideration  as  well  as  the 
promise  must  be  in  writing;  if  such  an  objection  could  have 
been  sustained  where  a  guaranty  indorsed  upon  a  note  stated  no 
consideration  for  the  promise,  and  the  form  of  the  securiiy  was 
such  that  the  guarantor  could  not  be  made  liable  as  a  mere  in- 
dorser. 

I  think  there  was  no  error  in  the  judgment  of  the  court  below, 
and  that  it  should,  therefore,  be  affirmed. 

All  the  members  of  the  court,  seventeen  being  present,  con- 
earring  in  this  result^  the  judgment  of  the  supreme  court  was 
unanimously  affirmed. 

Indobsxment  ok  Notb  at  Tims  of  Exxoution,  Effect  of:  See  note  to 
Bammm  ▼.  ThonUon^  37  Am.  Dec.  138,  where  other  cases  in  this  series  are 
collected.  The  principal  case  is  cited  to  the  point  that  one  who  guarantees 
payment  of  a  note  absolutely,  by  an  indorsement  thereon  made  at  or  before 
delivery,  becomes  in  legal  effect  a  joint  and  several  maker,  in  the  following 
eases:  Eno$  v.  Thomas,  4  How.  Pr.  51;  LeaviU  v.  Putnam,  1  Sandf.  204; 
Brwm  V.  OuHiss,  2  N.  Y.  228;  Draper  v.  5'7ioir,  20  Id.  337;  Ghwch  v. 
Brovm,  21  Id.  321.  But  in  Brown  v.  Curtisa,  and  Draper  v.  Snow,  this  doo- 
trine  is  disapproved,  as  it  also  is  in  Tinjber  v.  MeCauley,  3  Mich.  192,  where 
the  principal  case  is  cited  on  this  point. 

Legal  Effect  of  Ouarantt  of  Payment  indorsed  on  a  promissory  noto^ 
as  a  distinct  and  independent  agreement,  is  an  absolute  promise  to  pay  if  the 
maker  fails  to  pay:  Curtiw  v.  Brown,  2  Barb.  53;  Ellis  v.  Brown,  6  Id.  285| 
LeggeU  v.  Raymond,  6  Hill,  641,  all  citing  the  principal  case. 

Legal  Import  of  Written  Contract  can  not  be  varied  by  parol:  Bank 
Hf  Album  V.  SmUh,  27  Barb.  491;  Zellweger  v.  Gaffe,  5  Dner,  91;  Hall  v. 
Newcomb,  7  Hill,  417,  all  citing  the  principal  case.  See  also  Folep  v.  Couh 
gill,  32  Am.  Dec.  49. 

The  principal  case  is  cited  in  Noxon  v.  BenUey,  7  How.  Pr.  817»  to  the 
point  that  in  a  suit  upon  a  guaranty  of  payment,  the  neglect  of  the  plaintiff 
to  edllect  of  the  maker  is  no  defense. 
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GUBTIS  V.  HUBBABD. 

[4  BnJs,  487.] 
VftBOOV  MAT  GUMB    OCTIK    DOOB    OF    HIS    HOUBB    AOAIHST    SBBBIiy  WllO 

oomes  with  an  execution,  at  the  suit  of  a  private  pencm,  to  aeise  hit 
goods  therein;  and  the  fact  that  the  defendant  in  the  ezeontion  was  not 
in  the  honae  at  the  time  the  sheriff  entered  does  not  alter  his  ri^ta. 
^itnaan  Who  Bntebs  Hottsx  in  Violation  of  Law  is  not  justified  in 
seising  the  owner's  goods  therein,  where  snoh  entry  and  aeisore  oonsti- 
tnts  ooe  Qontinnona  act. 

Ebrob  to  the  supreme  court,  where  Ourfds  sued  Hubbard  for 
«n  alleged  assault  and  battery.  The  court  below  rendered  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed.  The  other 
Austs  are  sufficiently  stated  in  the  opinion. 

G.  P.  ESMsUmd^  for  the  plaintiff  in  error. 
<7.  Tracy t  for  tiie  defendant  in  error. 

Walwobth,  Chancellor.  This  case  presents  two  important 
-questions  in  relation  to  the  rights  and  liabilities  of  sheriffs  and 
other  ministerial  officers,  in  the  execution  of  ciril  process.  The 
sheriff,  after  being  forbidden  by  the  owner  of  a  house,  the  outer 
door  of  wiuch  was  shut  and  fastened  only  by  the  ordinary  latch, 
entered  the  house  for  the  purpose  of  seizing  the  goods  of  the 
owner  upon  an  execution  against  him;  the  family  of  such  owner 
•l)eing  in  the  house,  although  he  was  himself  outside  the  door. 
Jjid  the  sheriff,  haraig  thus  entered  the  house,  seized  upon  and 
was  in  the  act  of  remoTing  a  part  of  the  goods,  when  the  de- 
fendant in  this  suit,  the  brother  of  the  owner,  and  by  his  di- 
section,  assisted  in  expelling  the  sheriff  from  the  house,  and  in 
.preventing  the  removal  of  the  goods  therefrom. 

The  question,  whether  the  defendant  in  an  execution  had 
tiie  right  to  dose  the  doors  of  his  house  against  the  sheriff, 
to  pieyent  a  levy  upon  his  property,  appears  to  have  been  a 
matter  of  some  doubt  in  England  at  a  very  early  day.  And 
Fitzherbert  has  a  note  of  a  case  said  to  have  becoi  decided  as 
^arly  as  1325,  Fitzh.  Abr.,  tit.  Execution,  pi.  262,  H,  18  Edw. 
n.,  whidh  is  in  favor  of  the  right  of  the  sheriff  to  enter  the 
•dwelling-house  forcibly,  to  seize  goods  upon  execution.  No 
«uch  case,  however,  is  to  be  found  in  the  year  books  of  that 
term;  nor  is  it  stated  by  Fitzherbert  whether  the  execution  was 
in  favor  of  the  king  or  of  a  private  person.  The  question 
«ame  before  the  court  of  king's  bench  about  one  hundred  and 
fifty  years  afterwards:  Year  Books,  18  Edw.  lY.,  fol.  4;  and  the 
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decision  was  against  the  right  of  the  sheriff  to  break  the  defend- 
ant's dweUing-honse  with  the  view  of  levying  an  execution  upoia 
his  goods  therein.    Again,  in  the  latter  part  of  the  reign  of  Queea 
Elizabeth,  1602,  in  the  case  of  Seyman  t.  Oresham,  Oro.  Eliz.  908; 
S.  C,  sub  nam.  Semayne  v.  Oresham,  Moore,  668;  Telv.  29,  the 
question  was  presented  to  the  queen's  bench  for  decision,  in  a  suit 
brought  against  the  owner  of  a  house  who  had  closed  his  doora. 
against  the  sheriff,  so  that  he  could  not  enter  to  take  the  goodai 
therein  which  belonged  to  the  defendant  in  the  execution.  Upoi» 
the  first  argument,  according  to  the  report  of  the  case  by  Moore,. 
Popham,  C.  J.,  and  Mr.  Justice  Oawdy,  relying  upon  the  note 
of  the  case  in  Fitzherbert,  were  clearly  of  the  opinion  that  th» 
sheriff  might  break  the  door  of  the  dwelling-house  to  execute 
the  process  against  the  goods.    Fenner  and  Yelyerton,  the  other 
-two  justices,  being  of  a  contrary  opinion,  no  judgment  was  thei^ 
given.    But  a  fifth  judge,  Mr.  Justice  Williams,  being  appointed 
in  the  king's  bench  in  the  first  year  of  James  I.,  the  case  was 
again  argued  the  next  year;  and  Williams  concurring  in  opin- 
ion with  Fenner  and  Yelyerton,  the  decision  was  made  against 
ihe  sheriff's  right,  as  reported  by  Lord  Coke:  Semayne' a  Case, 
6  Co.  91.    By  this  decision,  the  right  to  close  the  outer  door  of 
the  dwelling-house  upon  the  sheriff  when  he  came  with  an  exe* 
ontion,  at  the  suit  of  a  private  person,  to  levy  upon  goods,  was- 
placed  upon  the  same  basis  as  the  right  to  prerent  a  similar  en- 
try when  he  came  with  like  process  to  arrest  the  person  of  the 
defendant;  and  that  appears  to  hare  been  considered  the  settled 
law  of  England  ever  since.    It  has  also  been  constantly  recog- 
nized as  the  common  law  of  the  several  states  of  the  union  where 
the  Fingliflh  common  law  prevails.    Nor  does  the  fact  that  the 
defendant  in  the  execution  was  not  in  his  house  at  the  time  when, 
the  sheriff  opened  the  door  and  went  in  contrary  to  his  known^ 
will  on  the  subject,  alter  his  rights.     For  a  man's  house  is  his 
castle;  not  for  his  own  personal  protection  merely,  but  also  for 
the  protection  of  his  family  and  his  property  therein,  while  it  is 
occupied  as  his  residence. 

The  remaining  question  is,  whether  a  sheriff,  who  has  enterecl 
the  house  of  another  in  direct  violation  of  the  law,  for  the  pur> 
pose  of  arresting  the  owner,  or  seizing  his  goods,  can  be  justi- 
fied in  consummating  the  wrong  by  arresting  his  person,  or 
removing  the  goods,  where  it  is  all  one  continuous  act.  I  thinks 
upon  authority  as  well  as  upon  principle,  he  can  not.  And  f 
fully  concur  in  the  opinion  of  the  learned  chief  justice  of 
Masaachusetts,  in  the  case  of  lUley  v.  Mchola,  12  Pick.  270  [22 
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Am.  Deo.  425]  upon  this  question.    As  a  general  rule,  no  person 
can  acquire  a  right  to  the  custody  of  the  person  or  the  posses- 
sion of  the  property  of  another  by  his  own  illegal  act.    And  I 
think  this  would  nerer  have  been  considered  an  exception  to 
that  rule,  had  not  the  language  of  the  case  cited  from  the  year 
books  been  misapprehended.     In  Semayn^s  Case,  either  the 
counsel,  or  one  of  the  judges  who  delivered  the  opinion,  of  the 
majority  of  the  court,  is  represented  as  saying:  '*  By  Littleton 
and  all  his  companions  it  is  resolved,  that  the  sheriff  can  not 
break  the  defendant's  house  by  force  of  SLjieri/aciaa,  but  he  is  a 
trespasser  by  the  breaking,  and  yet  the  execution  which  he  then 
doth  in  the  house  is  good."    But  that  certainly  could  not  have 
been  intended  as  a  translation  of  the  language  of  the  case  in  the 
year  book,  18  Edw.  IV.    And  Cowper  has  done  great  injustice 
to  Lord  Mansfield  by  quoting,  as  if  it  was  his  own  language,  a 
statement  of  that  case  which  bears  no  resemblance  to  the  note  of 
the  decision  as  it  is  in  the  year  book.    A  very  fair  translation 
of  the  whole  case  is  given  by  Mr.  Metcalfe  in  his  note  to  the  case 
of  Semayne  v.  Oreshamy  Yelv.  29,  which  translation  does  not 
vaiy  materially  from  that  of  Mr.  Justice  Cowen,  in  the  case  of 
The  People  v.  Hubbard,  24  Wend.  871  [85  Am.  Dec.  628].    The 
substance  of  it  is,  that  the  sheriff  had  an  execution  against  a 
party  in  a  civil  suit  who  had  locked  up  his  goods  in  a  chest  in 
his  house;  and  the  sheriff  went  and  broke  open  the  house  and 
seized  the  goods  and  carried  them  off.    The  case  being  stated  to 
the  court  for  its  decision,  whether  the  sheriff  was  guiUy  of  a 
tort,  Littleton  and  his  associate  judges  held  that  the  party  in- 
jured might  have  a  writ  of  trespass  against  the  sheriff  for  break- 
ing his  house,  notwithstanding  the  execution;  for,  as  they  say, 
"  the  fi.  fa,  will  not  excuse  him  of  the  breaking  of  the  house, 
but  of  the  taking  of  goods  only."    Not  that  it  would  excuse  the 
sheriff  for  having  taken  the  goods  in  this  particular  case,  after 
he  had  wrongfully  broken  into  the  house  where  they  were.    But 
the  words  des  biens,  which,  literally  translated,  is  ''of  the 
goods,"  seems  to  have  led  to  the  erroneous  condusion,  that  the 
court  meant  to  decide  that  the  taking  of  the  goods  in  the  par- 
ticular case  then  stated  to  the  court  was  a  justifiable  act,  not- 
withstanding the  breaking  of  the  house  to  get  access  to  them. 
Li  the  French  and  Norman-French  languages,  the  article  is  fre- 
quently used  in  cases  where  we  dispense  with  it.    And  des, 
which  appears  to  be  a  contraction  of  the  preposition  de  and  the 
article  les,  is  used  where  we  make  use  of  the  corresponding 
preposition  only.    Thus,  the  English  expression,  **  the  laws  of 
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men,"  would,  in  French,  be  les  Una  dea  hommes;  that  is,  literally, 
"  the  laws  of  the  men." 

Lord  Mansfield,  who  seems  to  have  taken  it  for  granted,  that 
in  the  case  in  the  year  books  the  court  had  decided  that  the  taking 
of  the  goods  was  lawful,  notwithstanding  the  illegality,  intimates 
that  he  would  not  probably  have  so  decided  in  a  case  of  the  first 
impression:  Lee  t.  OanseU,  Lofit,  381;  S.  C,  Oowp.  6.  And  it  is 
certain  no  such  question  could  have  arisen  in  Semayne^s  Case,  as 
no  goods  had  been  there  taken  by  the  sheriff;  for  it  was  an  action 
against  the  owner  of  the  house  for  shutting  his  doors  and  refusing 
to  permit  the  sheriff  to  enter  and  seize  the  goods.  The  fact  also 
that  in  the  subsequent  case  of  Taiea  y.  Delamayne,  Bac.  Abr., 
tit.  Execution  (N),  note,  the  court  set  aside  the  levy  on  an  ex- 
ecution, because  the  sheriff  had  illegally  entered  the  defendant's 
house  to  execute  the  writ,  is  conclusiye  to  show  that  it  was  not 
then  considered  as  settled  law  in  England  that  the  sheriff  had  a 
right  to  seize  the  defendant's  goods  after  having  obtained  access 
to  them  by  his  own  wrongful  act.  That  case,  too,  appears  to 
haye  been  decided  in  1776,  only  two  years  after  the  case  of  Lee 
y.  OanseU,  and  while  Lord  Mansfield  continued  to  preside  in  the 
court  of  king's  bench. 

For  these  reasons,  I  think  the  justices  of  the  supreme  court 
were  clearly  right  in  deciding  that  if  the  entry  of  the  sheriff  in 
the  present  case  was  illegal,  the  defendant,  acting  under  the 
direction  of  the  owner,  had  a  right  to  expel  him  from  the  house 
and  to  preyent  his  carrying  off  the  goods.  I  therefore  can  see 
no  error  in  the  judgment  of  the  court  below,  and  think  that 
judgment  should  be  afiSrmed. 

The  PsBsmzNT  deUvered  an  oral  opinion  in  fayor  of  an  a£Brm- 
ance,  and  Boor,  senator,  in  fayor  of  a  reversal  of  the  judgment 
of  the  supreme  court. 

On  the  question  being  put,  **  Shall  this  judgment  be  re- 
versed?" the  members  of  the  court  voted  as  follows: 

For  reversal:  Senators  FAULianEB,  Nicholas,  Platt,  Bhoadbs, 
Boot,  and  Works — 6. 

For  a£Srmance:  The  PsBsmxirr,  the  Ghanoellob,  and  Senators 

BaBTUT,  BoCSXB,  OlABX,  DsNKISION,   FBAHSLDTy  JOHNSON,   PaUB, 

BuQBB,  SooTT,  and  Yabnbt — ^12. 
Judgment  afiSrmed. 

Tbx  pbikoipal  CASS  IS  dTiD  to  the  point  that  the  law  U  very  oaxefal  not 
to  permit  one  man  to  aoqaize  of  another  the  poaaession  of  property  by  his  own 
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ilkgal  act,  in  Chamberlain  v.  ChoUs,  3  Abb.  Pr.  (N.  S.)  121;  and  in  Oi&amfor. 
lain  V.  Ohoki,  35  N.  Y.  480,  and  in  Cflarh  v.  JUiOer,  47  Barb.  45,  to  the  point 
that  a  wiong  reason  for  a  correct  decision  does  not  entitle  a  par^  to  a  new 
triaL 


Gbaves  v.  Woodbubt, 

[4  Hnx,  66B.] 

<hn  JuDOHSHT  MAT  Bi  8sT  OFT  AGAINST  ANOTHER,  althoo^  tfao  parties 
to  the  two  records  are  not  identical,  and  althoagh  one  of  the  judgments 
has  been  assigned  to  a  third  person  for  a  valoable  oonsideKation,  and 
without  notice  of  the  existence  of  the  other  judgment,  provided  the 
right  of  set-oif  existed  at  the  time  of  the  assignment. 

Bight  so  Sbt  oft  Onb  Judghxnt  aoainbt  Anothxb  dob  hot  Abisb  nn- 
til  judgment  is  aotoally  entered  on  both  sides;  and  therefore  there  csn 
be  no  set-off  in  a  case  where  a  claim  which  has  been  referred,  is  assigned 
before  judgment  is  entered  upon  the  report  of  the  referee. 

Sbt-oft  of  judgments.  In  the  first  cause,  the  judgment  ^na 
xendered  in  July,  1838,  and  in  the  second  cause  in  November, 
1842.  The  report  of  the  referee  in  the  latter  cause  i¥as  made 
in  1830,  the  demand  having  been  immediately  before  assigned 
to  J.  O.  Pettingal,  for  a  valuable  consideration.  It  appeared 
that  the  assignment  to  Pettingal  was  made  after  the  referee  had 
expressed  his  opinion,  but  before  the  signing  of  the  report. 

B.  Haight^  for  the  motion  to  set  off. 

8.  J.  Gowertf  for  tiie  assignee. 

By  Court,  Cowen,  J.  Jacob  Graves  being  creditor  in  a  judg- 
ment against  Woodbuiy,  and  debtor  in  a  judgment  recovered  by 
Woodbuiy,  presents  the  usual  case  for  a  set-off;  and  it  is  no  ob- 
jection that  the  latter  judgment  is  against  Jacob  Graves  and 
another  jointly:  Simson  v.  Hart,  14  Johns.  63,  75,  and  the  cases 
there  cited.  It  is  my  duty,  therefore,  to  direct  a  perpetual  stay 
of  Woodbury's  execution  on  Graves  entering  satisfaction  upon 
his  judgment  for  so  much  as  the  judgment  against  him  and 
Daniel  Graves  amounts  to,  unless  Pettingal  has  acquired  such  a 
right  to  the  latter  judgment  as  entitles  him  to  object.  That  he 
purchased  and  took  an  assignment  of  this  judgment  for  a  valu- 
able consideration,  even  without  notice,  would  form  no  objec- 
tion, if  the  right  of  set-off  existed  at  the  time;  for  an  assignee 
takes  subject  to  all  equitable  as  well  as  legal  defenses  which  can 
be  urged  against  the  assignor:  Cooper  v.  Bigdlow,  1  Cow.  669 
806.  The  case  of  Bamsey's  Appeal,  2  Watts,  228,  230  [27  Am. 
Dec.  801],  is  referred  to  as  holding  a  different  rule;  but  we  must 
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follow  the  case  cited  from  my  reports,  until  we  can  be  brought 
to  see  that  it  was  an  obvious  departure  from  principle.  So  far 
from  that,  it  accords  with  the  general  doctrine.  There  is  no 
pretense  here  that  Pettingal  wanted  notice  of  Jacob  Graves' 
judgment  when  the  assignment  was  executed;  and  if  Graves' 
light  of  set-off  had  then  attached,  as  against  the  assignor,  the 
case  is  identical  with  that  of  Cooper  v.  Bigalow. 

I  am  inclined  to  think,  however,  that  under  the  peculiar  dr- 
cumsianoes  of  this  case,  no  right  of  set-off  in  any  form  had  at- 
tached at  the  time  of  the  assignment.  Clearly  no  legal  right 
under  the  statute  existed,  for  the  debt  due  to  Jacob  Gh:aves  sev- 
fiially  could  not  be  allowed  to  compensate  a  debt  due  from  him 
and  another  jointly:  Mont,  on  Set-off,  23.  His  own  demand 
•lone  was  in  judgment.  Had  Woodbury's  been  also  in  judgment 
<when  he  assigned,  a  right  to  set-off  would  have  arisen  independ- 
«ntfy  of  the  statute,  on  the  doctrine  peculiar  to  setting  off  judg- 
ments, under  which  the  courts  have  not  been  exact  in  requiring 
ike  mutual  debts  to  be  due  to  and  from  the  same  number  of  per- 
sons. The  right  thus  to  depart  from  the  general  rule,  however, 
never  arises  till  judgment  is  actually  entered  on  both  sides. 
Here  according  to  Jacob  Gxaves'  own  affidavit,  the  demand 
■against  him  and  Daniel  was  assigned  to  Pettingal  even  before 
ihe  referee  had  signed  his  report  of  the  balance  due.  At  that 
time,  there  could  be  no  pretense  of  a  right  to  move  summarily 
for  the  set-off:  He  parte  Bagg,  10  Wend.  615;  People  v.  Judges 
of  Delaware  G.  P.,  6  Oow.  598.  Though  the  referee  had  ex- 
pressed his  opinion,  neither  of  the  parties  nor  even  the  referee 
Jmnself  was  concluded.  But  it  would  have  been  the  same  thing 
if  the  report  had  been  signed.  It  was  still  open  to  revision,  if 
erroneous,  on  the  motion  of  either  parly.  It  was  but  prima 
facie  evidence  of  tiie  debt,  like  the  judgment  in  6  Cowen,  vi 
-eupra.  In  Oarrick  v.  Jones^  2  Dowl.  Pr.  Cas.  157,  the  party  mov- 
ing had  obtained  a  verdict,  which  he  sought  to  set  off  against  a 
judgment  in  favor  of  his  adversary.  The  motion  was  denied  on 
the  sole  ground  that  final  judgment  had  not  been  obtained.  See 
also  Johnson  v.  Lakeman^  Id.  646. 

It  follows  that  Pettingal  purchased  a  demand  against  which 
no  right  of  set-off  existed  at  the  time;  and  Graves  has  not  shown 
that  he  suffered  anything  for  want  of  immediate  notice  of  the 
assignment,  if  there  was  such  want  of  notice,  which  he  does  not 
•aver.  When  Pettingal,  some  years  after,  perfected  the  judgment, 
the  demand  then  for  the  first  time  came  into  a  shape  which  would 
have  subjected  it  to  a  set-off;  but  then,  by  motion  only,  even  if 
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the  right  had  still  contmaed  in  Woodbuiy.  Legally  and  form- 
ally it  did  continue  in  him;  but  he  had  parted  with  all  hia  equi- 
table right;  nothing  existed;  nothing  arose  which  could  be  ob- 
jected against  the  Woodbury  claim  when  he  assigned  it;  and  the 
judgment  upon  which  the  set-off  is  sought  to  be  raised,  was 
equitably  in  favor  of  the  assignee.  In  an  equitable  sense  there 
never  was  any  judgment  in  favor  of  Woodbury;  therefore  noth- 
ing to  which  Graves  could  oppose  his  demand.  The  case  is,  I 
think,  within  the  principle  of  Hackett  v.  GonneU,  2  Edw.  Ch. 
78.  There,  the  defendant  had  a  demand  against  the  complain- 
ant, which  was  incapable  of  being  countervailed  by  a  set-off,  be- 
cause such  demand  was  unliquidated.  Pending  suit  he  assigned 
it  to  Alcock,  who  obtained  judgment;  whereupon  the  complain- 
ant filed  his  bill  to  oompd  a  set-off  of  the  judgment  against 
previous  decrees  for  costs  in  his  favor  on  the  diflmiBsal  of  bills 
filed  by  Connett.  Vice-Chancellor  McCoun  held  that  the  as- 
aignee  having  taken  the  demand  before  any  right  to  set  off  the 
decrees  existed,  had  acquired  a  claim  paramount  to  that  of  the 
assignor;  and,  on  that  ground,  denied  the  relief  prayed  for.  It 
is  true,  that  notice  of  the  assignment  was,  in  that  case,  immedi- 
ately, and  before  judgment  obtained,  given  to  the  complainant. 
But  the  only  object  of  such  notice  is,  to  put  the  debtor  on  his 
guard  against  dealing  with  the  assignor,  or  perhaps  obtaining 
other  demands  against  him  on  the  belief  that  he  still  continues 
the  equitable  owner.  Could  it  be  made  apparent  that  Graves 
has  suffered  any  injury  for  want  of  notice,  the  question  would  be 
different. 

Pettingal  seems  to  have  fairly  obtained  an  assignment  as  an 
indemnity  against  liabilities  for  Woodbury,  amounting  to  some- 
thing near  if  not  quite  the  balance  reported  due  from  J.  &  D. 
Graves;  and,  under  the  circumstances,  I  think  he  is  entitied  to 
collect  that  balance  by  execution,  notwithstanding  the  cross-judg* 
ment  in  favor  of  Jacob  Ghfaves. 

Motion  denied. 


SsT-OFT  OF  JuDOMSNTS:  See  Duncan  v.  Bloonutoek  13  Am.  Deo.  728,  note 
729,  where  the  sabjeot  is  diBonosed  at  length.  The  following  oases  cite  the 
principel  case  to  these  pomts:  Porter  v.  LUeom,  22  Cal.  433,  that  the  assignee 
of  a  judgment,  even  for  a  valuable  oonaidefation  without  notioe,  takes  it  sub- 
ject to  the  right  of  setoff  existing  at  the  date  of  the  assignment;  SHUipdl  v. 
€arpfnter,  2  Abb.  N.  Cas.  259,  that  if  a  right  of  set-oiF  existed  before  the 
assignment  of  a  judgment,  the  right  will  hold  good  against  the  Judgment 
either  in  the  hands  of  the  assignor  or  assignee;  Ncuh  v.  HamUton,  2  Abb.  Pr. 
37;  Boberts  v.  Carter,  17  How.  Pr.  347;  Perry  v.  Ohetter,  53  N.  Y.  243,  Mid 
Swifty.  Ptouty,  64  LL  546,  that  if  the  right  to  set-off  did  not  exist  at  the  time 
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of  the  mwrfgnraent  of  a  judgment,  a  subeeqnent  entry  of  the  judgment  can  not 
ereateit. 

BiQHT  or  SsT-oiv  ix)ES  NOT  Akiss  until  the  judgment  to  be  affected  by  it 
is  entered:  Mack^  v.  Mackef/,  43  Barb.  60;  Spencer  v.  BarbtTt  5  Hill,  569; 
Pechham  ▼.  BarccUow,  Hill  ft  Denio,  113;  Ferffvuan  t.  JkuaeU,  4  How.  Pr. 
172;  Van  PeU  ▼.  Boytr^  8  Id.  320;  Gay  ▼.  Qay,  10  Fluge»  876^  all  dtiiig  the 
principal 
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[4  Hill,  ess.j 

ICiABUBB  ov  Damaois  vob  Breagh  OF  Wabbastt  ov  SouKDinBB  on  the 
sale  of  a  horse,  is  the  difference  between  his  value  at  the  time  of  the 
sale,  supposing  him  to  be  sound,  and  his  value  with  the  defect  complained 
of;  and  a  charge  to  the  jury  that  the  true  measure  of  damages,  in  such  a 
case,  is  the  difference  between  the  price  paid,  and  the  value  with  tha 
defects,  is  erroneous. 

Ebbob  from  the  Oneida  oommon  pleas.  The  aotioiiy  which 
was  originally  oommenced  in  a  justice's  court,  was  for  the  breach . 
of  a  warranty  of  soundness  on  the  sale  of  a  horse.  The  justice 
rendered  judgment  in  favor  of  the  plaintiff,  Ghmman,  from 
which  Gary  appealed  to  the  common  pleas.  On  the  trial  in  the 
latter  court,  the  judge  directed  the  jury  that  the  true  measure 
of  damages  is  the  difference  between  the  price  paid  and  the 
value  with  the  defects.  The  defendant  below  excepted  to  the 
ohazge,  and  judgment  being  for  the  plaintiff  below,  the  defend* 
ant  brought  error  to  this  court. 

J.  W.  Jenkins,  for  the  plaintiff  in  error. 

0.  8.  WiUiams,  for  the  defendant  in  error. 

By  Court,  Cowbn,  J.  It  is  unnecessary  to  inquire  whether 
various  exceptions  taken  in  the  case,  mainly  of  a  formal  char- 
acter, are  well  founded;  for  we  think  the  court  below  erred  in 
laying  down  the  rule  of  damages.  A  warranty  on  the  sale  of  a 
chattel  is,  in  legal  effect,  a  promise  that  the  subject  of  sale  cor- 
responds with  tiie  warranty,  in  title,  soundness,  or  other  quality 
to  which  it  relates;  and  is  always  so  stated  in  the  declaration 
when  this  is  technically  framed.  It  naturally  follows  that  if  the 
subject  prove  defective  within  the  meaning  of  the  warranty,  the 
stipulation  can  be  satisfied  in  no  other  way  than  by  making  it 
good.  That  can  not  be  done  except  by  paying  to  the  vendee  such 
sum  as,  together  with  the  cash  value  of  the  defective  article,  shall 
amount  to  what  it  would  have  been  worth  if  the  defect  had  not 
existed.    There  is  no  right  in  the  vendee  to  return  the  article 
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and  recover  the  price  paid,  unless  there  be  fraud,  or  an  express 
agreement  for  a  return :  Voorhees  v.  Earl,  2  Hill,  288.  Ncr  does 
it  add  to  or  detract  any  from  the  force  or  compass  of  tho  stipu- 
lation that  the  vendee  may  have  paid  a  greater  or  less  price. 
The  very  highest  or  the  very  lowest  and  most  trifling  considera- 
tion is  sufficient.  A  promise  in  consideration  of  one  dollar,  that 
a  horse  which,  if  sound,  would  be  worth  one  hundred  dollars, 
is  so,  will  oblige  the  promisor  to  pay  one  hundred  dollars  if  the 
horse  shall  prove  totally  worthless  by  reason  of  unsoundness, 
and  fifty  dollars  if  his  real  value  be  less  by  half,  and  so  in  pro- 
portion. Nor  could  the  claim  be  enhanced  by  reason  that  the 
vendee  had  paid  one  thousand  dollars. 

The  rule  undoubtedly  is,  that  the  agreed  price  is  strong  evi- 
dence of  the  actual  value;  and  this  should  never  be  departed 
from,  unless  it  be  clear  that  such  value  was  more  or  less  than 
*  the  sum  at  which  the  parties  fixed  it.  It  is  sometimes  the  value 
of  the  article  as  between  them,  rather  than  its  general  worth, 
that  is  primarily  to  be  looked  to--^  value  which  vety  likely  de- 
pended on  considerations  which  they  alone  could  appreciate. 
Things  are,  however,  vezy  often  purchased  on  account  of  their 
cheapness.  In  the  common  language  of  vendors,  they  are  of- 
fered at  a  great  bargain,  and  when  ti^en  at  that  offer  on  a  war- 
ranty, it  would  be  contraiy  to  the  express  intention  of  the  parties, 
and  perhaps  defeat  the  warranty  altogether,  should  the  price 
be  made  the  inflexible  standard  of  value.  A  man  sells  a  bin  of 
wheat  at  fifty  cents  per  bushel,  warranted  to  be  of  good  quality. 
It  is  worth  one  dollar  if  the  warranty  be  true;  but  it  turns  out 
to  be  BO  foul  that  it  is  worth  no  more  than  seventy-five  cents 
per  bushel.  The  purchaser  is  as  much  entitled  to  his  twenty- 
five  cents  per  bushel  in  damagss  as  he  would  have  been  by  pay- 
ing his  dollar,  and  if  he  had  given  two  dollars  per  bushel  he 
could  recover  no  more.  So,  a  horse  six  years  old  is  sold  for 
fifty  dollars  with  warranty  of  soundness.  If  sound,  he  would 
be  worth  one  hundred  dollars.  He  wants  eyesight,  and  thus 
his  real  value  is  -reduced  one  half.  The  vendee  is  entitled  to 
fifty  dollars  as  damages;  and  could  recover  no  more  had  he  paid 
two  hundred  dollars. 

The  tests  of  real  value  or  the  falling  off  in  that  value  because 
the  warranty  proves  to  be  false  is  one  thing.  The  price  agreed 
for  the  horse,  said  Lord  Denman,  0.  J.,  in  Glare  v.  Maynard,  7 
Car.  &  P.  741,  is,  I  think,  ''not  conclusive  as  to  its  value, 
though  I  think  it  very  strong  evidence."  Again,  **  my  view  of 
it  is,  that  the  fair  value  of  the  horse,  if  sound,  is  the  meaaare 
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of  damages,  and  that  the  sum  the  plaintiff  gaye  is  only  the  evi- 
dence of  Talue."  The  plaintiff  gave  forty-five  pounds  for  the 
horse,  and  had  sold  him  for  fifiy-five  pounds  with  warranty, 
but  was  obliged  to  take  him  back.  This  per  se  was  not  allowed 
as  a  ground  for  recovering  the  ten  pounds  difference;  the  court 
saying  it  was  the  mere  loss  of  an  accidental  bargain.  But  the 
value  brought  by  the  horse,  on  being  sold  as  unsound  at  a  com- 
mon horse  market,  was  received  as  evidence  of  the  loss;  and  the 
difference  between  the  price  thus  obtained,  and  the  price  paid, 
seems  to  have  been  taken  as  the  measure  of  damages,  there  being 
no  proof  of  the  value  of  the  horse  as  a  sound  one,  independently 
of  the  price.  Some  items  of  special  damage  were  claimed  in 
the  declaration  over  and  above  the  difference  of  value,  part  of 
which  were  allowed  and  part  disallowed.  The  only  point  de> 
dded,  on  the  case  coming  before  the  whole  court,  was,  that  the 
accidental  loss  of  a  good  bargain,  on  the  resale,  did  not  form 
a  proper  item  of  claim,  it  being  demanded  in  the  declaration 
as  the  loss  of  a  bargain.  It  was  there  admitted,  however,  that 
the  jury  might  otherwise  have  considered  the  price  obtained  on 
the  resale  as  evidence  of  the  real  value.  Lord  Denman  cited 
the  case  of  Cox  v.  WaUoer,  where  a  horse  was  sold  to  the  plaint- 
iff for  one  hundred  pounds,  with  warranty  of  soundness,  and 
the  plaintiff  was  soon  after  offered  one  hundred  and  forty  pounds 
for  him.  The  horse  proved  unsound,  and  the  plaintiff  was  obliged 
to  sell  him  for  forty-nine  pounds  and  seven  shillings.  The  chief 
justice  left  the  offer  of  one  hundred  and  forty  pounds  to  the 
jury  as  evidence  of  the  real  value;  and  they  found  a  verdict  for 
the  difference  between  one  hundred  and  forty  pounds  and  forty- 
nine  ponds  and  seven  shillings,  viz.,  ninety  pounds  and  thirteen 
shillings.  This  went  on  the  express  direction  of  Lord  Denman, 
that  the  plaintiff  was  entitled  to  recover  the  actual  value  of  the 
horse  as  a  sound  one  at  the  time,  after  deducting  what  he 
brought  as  an  unsound  one.  That  direction  was  approved  by 
him,  after  the  case  had  been  argued  at  the  bar,  and  his  atten- 
tion had  been  again  recalled  to  the  point  by  the  argument  in 
Glare  v.  Mdt/nard,  6  Ad.  &  El.  619. 

Li  the  nisi  prius .report  of  this  case,  Gurtia  v.  Hdnnay,  3.Esp. 
82,  appears  to  have  been  mentioned  by  Lord  Denman  as  bearing 
in  favor  of  his  rule.  That  action  was  for  the  price  of  a  horse, 
at  a  time  when  the  notion,  now  exploded,  prevailed,  viz.,  that 
the  buyer  might  return  the  horse,  and  sue  for  the  money  paid. 
The  defendant  accordingly  had  offered  to  return  him,  but  the 
plaintiff  refused  to  receive  him,  because  he  had  been  improperly 
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treated.  Lord  Eldon  thought  the  refusal  proper  under  the  cir- 
cumstances; and,  contrary  to  another  rule  now  settled,  he  re- 
fused to  allow  a  recoupment.  But  he  said,  **  he  took  it  to  be 
clear  law,  that  if  a  person  purchase  a  horse  which  is  warranted, 
and  it  afterwards  turn  out  that  the  horse  was  unsound  at  the 
time  of  the  warranty,  the  buyer  might,  if  he  pleased,  keep  the 
horse,  and  bring  an  action  on  the  warranty,  in  which  he  would 
have  a  right  to  recover  the  difference  between  the  value  of  a 
sound  horse  and  one  with  such  defects  as  existed  at  the  time  of 
the  warranty.'*  Bridge  v.  Wain,  1  Stark.  604,  was  a  warranty 
that  certain  pieces  of  scarlet  cloth,  taken  by  the  plaintiff  with  a 
view  to  a  sale  in  the  Chinese  market,  were  scarlet  cuttings. 
Turning  out  not  to  be  so.  Lord  Ellenborough  charged  the  jury 
that  the  plaintiff  was  entitled  to  recover  such  a  sum  as  he  would 
have  received  had  the  warranty  been  true;  and  he  directed  the 
jury  to  allow  the  value  of  the  goods  in  the  Chinese  market.  The 
case  was  moved  at  the  bar'on  the  question,  and  a  new  trial  re- 
fused. 

The  rule  has  certainly  been  laid  down  without  express  qualifi- 
cation, that  the  measure  of  damages  is  the  difference  between 
the  real  value  of  the  horse  and  the  price  given:  Caswell  v.  Coare, 

1  Taunt.  666.  This  was  right  in  the  particular  case.  No  evi- 
dence of  actual  value,  independently  of  the  price  paid,  was  given 
or  offered.  Voorhees  v.  Earl,  before  cited,  was  a  warranty  that 
sixty  barrels  of  flour  were  superfine.  They  proved  to  be  of  in- 
ferior quality;  and,  after  looking  at  the  cases,  we  thought  they 
gave  the  measure  of  damages  as  it  should  stand  on  principle, 
viz.,  **  the  difference  between  the  value  of  the  sixty  barrels,  at  the 
time  of  the  sale,  considered  as  superfine  flour,  and  the  value  of 
the  inferior  article  sold:"  See  Voorhees  v.  Earl,  2  Hill,  291.     In 

2  Ph.  Ev.  106,  Am.  ed.  of  1839,  the  rule  is  laid  down  thus: 
"If  he  (the  purchaser)  keep  the  horse,  he  may  recover  the  dif- 
ference between  the  value  of  such  horse  perfectly  sound,  and 
the  value  of  the  identical  horse  at  the  time  of  the  warranty." 
The  author  adds  several  cases  of  enhancement  arising  from  spe- 
cial damage,  and  illustrating  a  class  of  exceptions  which  we  ad- 
mitted to  exist  in  Voorheea  v.  Earl.  Restricting  the  rule  in  (7a«- 
toell  V.  Goare,  to  the  case  as  it  stood  on  the  evidence — and  so  it 
should  clearly  be  restricted — there  is  no  discrepancy  in  the  Eng- 
lish cases. 

It  is  impossible  to  say,  nor  have  we  the  right  to  inquire, 
whether  the  real  value  of  the  horse  in  question,  supposing  him 
to  have  been  sound,  would  have  turned  out  to  be  more  or  less 
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than  the  ninety  dollars  paid.  Suppose  the  joxy  thought,  with 
one  -witness  whom  the  court  allowed  to  state  such  value  for  an- 
other purpose,  that  it  was  not  more  than  eighty  dollars;  the 
plaintiff  then  recovered  ten  dollars,  not  on  account  of  the  de- 
fect, but  because  he  had  been  deficient  in  care  or  sound  judg- 
ment as  a  purchaser.  On  the  other  hand,  had  the  horse  been 
actually  worth  one  hundred  dollars,  the  defendant  would  have 
been  relieved  from  the  payment  of  the  ten  dollars  because  he 
had  made  a  mistake  of  value  against  himself.  The  cause  might 
thus  have  turned  on  a  question  entirely  collateral  to  the  truth  of 
the  warranty. 

In  confining  th&  defendant  to  the  rule  of  Ocawell  v.  Coare^  as 
an  unqualified  one,  we  think  the  court  below  erred;  and  that  for 
this  reason  the  judgment  must  be  reversed.  We  dizect  that  a 
venire  de  novo  issue  from  that  court;  and  that  the  costs  shall 
abide  the  event. 

Rule  accordingly.  

Mbasukb  of  Damages  nr  AonoK  vob  Bbbaoh  ov  Wabbamtt  ov  Sound- 
hiss.— It  18  now  well  settled  in  England,  and  in  nearly,  if  not  quite,  all  the 
■tates  in  the  onion,  that  the  traemeasnre  of  damages,  in  an  action  for  breach 
of  warranty  of  soundness,  is  the  difference  between  the  value  which  the  thing 
sold  would  have  had,  at  the  time  of  the  sale,  if  it  had  been  sound,  or  corre- 
sponding with  the  warranty,  and  its  actual  value  with  the  defect.  This  rule 
is  firmly  established  in  New  York,  as  will  be  seen  by  reference  to  the  follow- 
ing cases,  in  all  of  which  the  principal  case  is  cited  with  approval:  Hoe  v. 
Sanborn,  3  Abb.  Pr.  (N.  S.)  195;  S.  C,  35  How.  Pr.  203;  Comstock  v.  HtUck- 
huon,  10  Barb.  212;  Davis  v.  TaleoU,  14  Id.  622;  Sharon  v.  Mother,  17  Id. 
620;  Rkhardaon  v.  WiO^ns,  19  Id.  513;  Nicldey  v.  Thwnas,  22  Id.  055;  WeUs 
V.  Com,  55  Id.  588;  Kitman  v.  RoeheUoM^  6  Bosw.  153;  Joy  v.  HoplwM,  5 
Denio,  84;  MaMterton  v.  Mayor  etc.  ofBrooUyn,  7  Hill,  68;  Falee  v.  McKeon, 
2  Hilt.  55;  DecJser  v.  Myera,  31  How.  Pr.  375;  ZuOer  v.  Rogers,  7  Hun,  541; 
WUtney  v.  AUairt,  1  N.  T.  312;  Passinger  v.  Thorbum,  34  Id.  640;  Hoe  v. 
Sanborn,  30  Id.  98.  The  following  cases  from  other  states  maintain  the  same 
rule:  fV^ymon  v.  Knecht,  78  Pa.  St.  141;  Street  v.  Chapman,  29  Ind.  142; 
Booher  v.  Ooldsborough,  44  Id.  490;  Ferguson  v.  Hosier,  58  Id.  438;  Howe 
Machine  Co.  v.  Seber,  66  Id.  498;  Reggio  v.  BraggioUi,  7  Gush.  166;  TiUOe 
V.  Brown,  4  Gray,  457;  Morse  v.  BradceU,  98  Mass.  205;  Foster  v.  Rodgera, 
27  Ala.  602;  Herring  v.  Staggs,  62  Id.  180;  BirdsaU  v.  Carter,  11  Neb.  143; 
Thorns  V.  Dmgley,  70  Me.  100;  Wright  v.  Roach,  57  Id.  600;  Horn  v.  Buck, 
48  Md.  358;  McClure  v.  WiUiams,  65  HL  390;  Wilson  v.  King,  83  Id.  232; 
Likes  V.  Baer,  8  Iowa,  368;  Lacey  v.  Stranghan,  11  Id.  258;  McComUck  v. 
Vanatta,  43  Id.  389;  Scranton  v.  MecJiamcs'  Trading  Co,,  37  Conn.  130;  Held 
V.  Kinnear,  4  Kan.  476;  Smith  v.  Cozart,  2  Head,  526;  Bererford  v.  McCune, 
1  Supr.  Ct  Cincinnati,  50;  Woodioard  v.  Thacher,  21  Vt.  580;  Hook  v. 
StovaU,  26  6a.  704;  Carr  v.  Moore,  41  N.  H.  131;  AuUtnan  v.  Hetherington, 
42  Wis.  622;  Wright  v.  Davenport,  44  Tex.  164;  Slaughter  v.  MeRae,  3  La. 
Ann.  455;  Burton  v.  Young,  5  Harring.  233;  Tatum  v.  Mohr,  21  Ark.  349; 
Steams  v.  McCullough,  18  Ma  411.  See  also  1  Sedg.  Maas.  Dam.  291;  Coi^ 
WOT  V.  Dempsey,  49  N.  Y.  665. 
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In  EngUund,  it  was  formerly  held  that  the  mewure  of  daxnages  in  snch 
cases  is  the  differesoe  between  the  price  paid  and  the  actaal  valoe:  CcuweU 
▼.  Coare,  1  Tannt.  566.  And  this  seems  to  have  been  the  role  applied  in 
Courtney  r.  BoaweU,  65  Mo.  196,  and  in  ThariUon  v.  Thompton^  4  Gratt.  121, 
and  BcyU»  ▼.  Overby,  11  Id.  205.  This  latter  role  was,  however,  repudiated 
in  the  snbeeqnent  case  of  Clare  v.  Maynwrd^  7  Car.  ft  P.  741,  in  which  the 
role  first  above  stated  was  laid  down  as  the  correct  one.  This  role  was  after- 
wards approved  in  Loder  v.  KehuUf  3  C.  B.  (N.  S.)  128,  and  in  Jones  r.  Juet^ 
L.  R.,  3  Q.  B.  197»  and  is  now  firmly  established.  The  rale  applied  in 
Courtney  v.  Bo$well  does  not  appear  to  have  been  since  qnestioiied  in  Mis^ 
soori,  although  it  seems  to  us  to  be  clearly  in  oonfilct  with  the  rule  in  Stearm 
V.  McOuUougK  18  Ma  411,  cited  above. 

The  Pbiob  Paid  is  Stbono  Evidengb  of  the  value  of  the  property  at  tha 
time  of  the  sale:  Street  v.  Chapmctn^  29  Ind.  142;  Carr  v.  Moort^  41  N.  H. 
131;  AuUman  v.  Heihtringtan,  42  Wis.  622;  Beach  v.  Raritan  A  DeL  Bap  R. 
R.  Co,,  37  K.  Y.  470.  And  it  seems  that  where  there  is  no  other  evidence  of 
the  valne,  the  contract  price  will  be  presumed  to  be  the  true  value:  Sdgworth 
V.  L^el^  76  Pa.  St.  476.  Otherwise  the  contract  price,  or  the  price  paid,  is 
never  considered  to  be  conclusive  evidence  of  the  actual  value.  But  where 
the  vendee  has  resold  the  goods,  the  price  obtained  on  the  resale  has  been 
held  to  be  evidence  of  the  reduction  in  valne:  Atbhu  v.  CM,  56  Ga.  86{ 
Clark  V.  NeufvUle,  46  Id.  261. 

Consequential  Daicaobs. — Where  a  vendee  confiding  in  a  warranty,  has 
suffered  indirect  or  consequential  loss,  the  damages  should  make  good  the  de- 
fects in  the  property  sold,  and  also  such  additional  loss  as  is  the  direct  conse- 
quence of  the  seller's  breach  of  his  warranty:  1  Sedg.  Meas.  Dam.  292;  Roee 
V.  Wallace,  11  Ind.  112;  Winte  v.  Morrieon,  17  Tex.  372;  Bradley  v.  Rea,  14 
Allen,  20;  Thama  v.  Dingley,  70  Me.  100;  Pmney  v.  Andrue^  41  Vt  631.  In 
the  case  last  cited,  which  was  an  action  for  false  warranty  of  certain  sheep, 
Wilson,  J.,  in  delivering  the  opinion  of  the  court,  said,  at  page  643:  "The 
general  rule,  as  to  the  grounds  on  which  damages  may  be  recovered  for  the 
breach  of  an  express  warranty,  is  not  sufficiently  definite  for  the  guidance  of 
the  jury,  but  they  should  also  be  instructed  as  to  what  evidence  tends  to 
show  the  difference  in  value  between  the  property  sound  and  unsound,  and 
what  recoverable  expenses  have  been  seasonably,  properly,  and  reasonably  in- 
curred, for  doctoring  and  taking  care  of  the  sheep,  in  consequence  of  the  un- 
soundness existing  at  the  time  of  the  sale."  And  again,  at  page  646,  he  said: 
"The  vendor  of  property,  sold  with  warranty  against  a  specified  defect,  is 
liable  for  such  damages  as  are  the  direct  consequence  of  that  defect;  but  he 
is  not  liable  for  any  damage  or  injury  to  the  property  or  vendee  resulting  from 
the  neglect  of  the  vendee  to  exercise  ordinary  care,  diligence,  and  skill  in  the 
treatment  of  the  defect  warranted  against." 

It  is  not  easy  to  draw  the  line  between  damages  which  are  to  be  oonsidered 
as  direct  consequences  of  a  defect  in  an  article  sold  with  warranty  of  sound- 
ness, and  those  damages  which  are  regarded  as  too  remote  or  speculative  to 
be  recovered  in  an  action  on  the  warranty.  A  statement  of  the  facts  and  of 
the  decisions  rendered  thereon,  in  some  of  the  cases,  will  tend  to  elucidate 
the  principles  applied  by  the  courts.  In  Thorns  v.  Dingley,  70  Me.  100,  the 
defendants,  who  were  manufacturers  and  vendors  of  carriage  springs,  sold  to 
the  plaintiffs  several  sets  of  springs,  to  be  used  by  them  in  the  construction 
of  carriages,  warranting  them  to  be  of  the  best  steel.  Some  of  these  springs 
proved  to  be  defective,  and  the  defendants  were  held  liable  to  the  plaintifiEl 
for  the  necessary  expense  of  taking  out  the  defective  springs  and  replacing 
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them  by  others.  Snch  <1afniigeB,  though  oonsequential,  were  held  to  be  not 
«iBoer|ain,  specalatiye,  or  remote.  In  Horn  y.  Buck,  48  Md.  358,  which  wu 
an  action  on  a  warranty  of  a  mare,  the  court  decided  that  the  plaintiff,  hay- 
ing incurred  ezpeuaes  for  the  keep  and  doctoring  of  the  mare,  ought  to  be 
allowed  for  the  same,  but  should  be  charged  with  whateyer  advantage  he 
had  receiyed  from  her  use.  In  TaUim  v.  Mohr^  21  Ark.  349,  a  case  of  war- 
ranty of  soundness  of  a  slaye,  it  was  decided  that  the  plaintiff  oonld  zeooyer 
the  expenses  necessarily  incurred  by  him  owing  to  the  unsoundness  of  the 
slaye.  In  WhUev.  MiUer,  71  N.  Y.  118.  the  plaintiff  sold  cabbage  seed  which 
he  warranted  to  be  "  lazge  Bristol  cabbage,"  but  which  turned  out  not  to  be 
such,  but  to  be  worthless,  and  the  court  held  that  the  proper  measure  of  dam- 
ages was  the  difference  in  yalue  between  the  orop  raised  from  the  defeotiye 
seed  and  a  crop  of  Bristol  cabbage,  snch  as  would  ordinarily  haye  been  produced 
that  year.  In  the  case  of  Smith  y.  Cfreen,  L.  B.,  1  GL  P.  Diy.  92,  the  defend- 
ant sold  a  cow  to  the  plaintiff,  a  farmer,  with  a  warranty  that  she  was  free 
from  foot  and  mouth  disease.  The  plaintiff  placed  her  with  other  cows,  and 
some  of  them  contracted  the  disease  from  her,  and  died.  The  court  held 
that  the  defendant  was  liable  in  damages  for  the  entire  loss,  if  at  the  time  of 
the  sale  he  knew  that  the  plaintiff  was  a  fanner  and  might  probably  place 
the  infected  cow  with  others.  The  damages  in  that  case  were  held  to  be  the 
natural  consequence  of  the  breach. 

The  fbinoipal  cabs  is  cited  to  these  points,  in  the  following  cases:  That 
tiiere  must  be  fraud  in  a  sale  or  a  special  agreement  for  the  return  of  tiieprc^ 
%ity,  to  entitle  the  yendee  to  return  it,  and  demand  back  the  coosideratian, 
in i^oyoe y. ^tff^, 42 Barb.  661;  Kiemanv,  BoeheleoM,  6Bosw.  153;  JfuOery. 
Eno,  14  N.  Y.  601;  that  rent  agreed  is  strong  eyidenoe  of  the  real  yalue  of 
use  and  occupation,  in  More  y.  Deyoe^  22  Hun,  222;  that  a  breach  of  war- 
BHity  giyes  no  right  to  rescind,  unless  there  is  an  express  oontnMst  to  thai 
sffeot,  in  QWMjpie  y.  Torrance,  25  N.  Y.  310. 


Adsit  v.  Bbady. 


[4  Hill,  880.] 

<hn  Who  Subxaihb  Injvbt  bt  Misfxasancb  ob  NoN-VBasAirGB  ov  Pubuo 
OmoEB,  may  obtain  redress  by  an  action  adapted  to  the  nature  of  the 
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and  remoye  obstructions  to  nayigation,  without  waiting  for  orders  from 
the  commissioners,  and  if  he  fails  to  do  so  he  is  liable  to  persons  who 
sustain  injury  by  reason  of  his  neglect.  To  justify  his  omission  he  must 
proye  afiSrmatiyely  that  it  resulted  from  obedience  to  orders,  and  it  will 
not  be  presumed  that  the  commissioners  gaye  an  illegal  or  unjustifiable 
command. 
Dbclabation  Need  kot  Aysn  that  SuFsstNTSKBEKT  Hai>  Public  Monet 
in  his  hands  for  making  repairs  on  canals,  in  an  action  against  him  for 
neglecting  to  make  such  repairs,  by  reason  of  which  neglect  the  plaintiff 
sustained  damage;  nor  is  it  necessary  that  snch  declaration  should  aver 
that  the  defendant's  neglect  was  willful  and  malicious. 

Oasb  against  the  defendant  for  neglecting  bis  duty  as  super- 
intendent of  repairs  on  the  Erie  canal,  by  reason  of  which  the 

Am.  Dxc.  Vol.  XL— 20 
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plaintiffs  sustained  injoxy.  The  declaration  alleged  that  the 
defendant  negligently  permitted  a  sunken  l^t  to  remain  in  the 
canal  from  the  nineteenth  day  of  April,  1842,  untQ  the  fifteenth 
day  of  May  following;  and  that  by  reason  thereof  the  plaintiffs* 
boat  was  sunk,  and  the  goods  thereon  badly  damaged.  The 
defendant  demurred  to  the  declaration  on  the  following,  among 
other  grounds:  1.  That  it  did  not  allege  that  the  defendant  was 
directed  by  the  commissioners,  or  either  of  them,  to  make  re- 
pairs on  his  section,  or  to  remove  the  sunken  boat;  2.  That  it 
did  not  allege  that  the  defendant  had  any  moneys  in  his  hands 
for  the  purpose  of  making  repairs  or  removing  obstructions; 
8.  That  it  did  not  allege  that  the  loss  of  the  plaintifb  was  occa* 
sioned  by  the  malicious  or  willful  neglect  of  the  defendant.  The 
plaintiffs  joined  in  the  demurrer. 

8.  Stevens,  for  the  defendant. 

8.  H,  Hammond,  for  the  plaintiffs. 

By  Court,  Bbohson,  J.  When  an  individual  sustains  an  in- 
jury by  the  misfeasance  or  non-feasance  of  a  public  officer,  who 
acts  or  omits  to  act  contrary  to  his  duty,  the  law  gives  redress  to 
the  injured  party  by  an  action  adapted  to  the  nature  of  the  case. 
This  principle  is  so  well  settled  that  it  is  only  necessary  to  in- 
quire whether  there  be  anything  in  this  case  to  take  it  out  of  the 
operation  of  the  general  rule. 

Superintendents  of  repairs  on  the  canals  are  appointed  by  the 
canal  board,  1  B.  S.  229,  sec.  69,  and  give  bond  for  the  faithful 
execution  of  their  trust:  Id.  236,  sec.  99.  The  statute  further 
provides,  that  '*  it  shall  be  the  duty  of  each  superintendent,  un- 
der the  direction  of  the  canal  commissioners,  to  keep  in  repair 
such  sections  of  the  canals  and  works  connected  therewith,  as 
shall  be  committed  to  his  charge;  to  make  all  necessary  contracts 
for  that  purpose,  and  faithfully  to  expend  all  such  moneys  as 
shall  be  placed  in  his  hands  by  the  canal  commissioners,  or  the 
commissioners  of  the  canal  fund :"  Id. ,  sec.  100.  The  next  section 
repeats,  that  the  superintendent  "  shall  be  under  the  direction 
of  the  canal  commissioners,  and  especially  of  the  acting  commis- 
sioner having  charge  of  the  line  of  the  canal  on  which  such 
superintendent  is  employed.  This  means  no  more  than  that  the 
superintendent  shall  be  under  the  general  direction  of  the  com- 
missioners, and  shall  follow  their  instructions,  if  any  are  given, 
as  to  the  extent  and  manner  of  making  repairs  and  the  mode  of 
discharging  his  other  duties.  It  does  not  mean  that  the  super- 
intendent, when  he  finds  a  break  in  the  canal  or  a  sunken  boat 
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obeixaoting  the  navigation,  shall  vait  a  month  for  the  next  visit 
of  the  commissioner,  or  send  a  messenger  for  orders,  before  he 
stops  the  breach  or  removes  the  obstniction.  The  thing  is  pre- 
posterous: Shepherd  v.  Lincoln,  17  Wend.  250.  The  dedaration 
states  that  the  sunken  boat  obstructed  and  rendered  the  naviga- 
tion of  the  canal  unsafe  and  dangerous,  and  that  the  defendant 
knew  it.  That  it  was  his  duty  to  remove  the  obstruction  can  not 
be  doubted. 

It  was  said  at  the  bar  that  an  action  will  not  lie  against  a 
deputy  of  the  sheriff  for  non-feasance.  But  the  defendant,  al- 
though subject  to  the  direction,  is  not  a  deputy  of  the  commis- 
sioners; and  before  he  can  justify  this  apparent  neglect  of  duty, 
he  must  show  that  the  omission  resulted  from  obedience  to  or- 
ders. It  will  not  be  presumed  that  the  commissioners,  or  any 
other  public  officiBr,  gave  an  illegal  or  unjustifiable  command. 

The  want  of  an  averment  that  the  defendant  had  public  money 
in  his  hands  for  the  purpose  of  making  repairs,  was  much 
relied  on,  and  we  are  referred  to  cases  to  prove  such  an  aver- 
ment necessaiy.  In  BarUett  v.  Croeier,  17  Johns.  439  [8  Am. 
Dec.  428],  the  action  was  against  an  overseer  of  highways,  for 
not  repairing  a  bridge,  in  consequence  of  which  the  plaintiff  had 
sustained  an  injury.  It  was  said  by  one  member  of  the  court, 
that  means  to  make  the  repair  should  have  been  averred;  but 
the  case  turned  mainly  on  the  ground,  that  the  action,  if  it 
could  be  maintained  against  any  one,  should  have  been  brought 
against  the  commissioners,  instead  of  the  overseer  of  highways. 
In  The  People  v.  The  Commiasioners  etc,  of  Hudson,  7  Wend. 
474,  we  refused  to  compel  the  commissioners,  by  mapdamus,  to 
rebuild  a  bridge  which  woidd  cost  seven  hundred  dollars,  when 
they  could  not,  by  law,  have  funds  to  more  than  two  hundred 
and  fifty  dollars,  and  when  in  fact  they  had  none  at  all.  In 
The  People  v.  AdsU,  2  Hill,  619,  we  held,  that  the  commission- 
ers of  highways  were  not  answerable  criminally  for  the  non- 
repair of  bridges,  without  an  averment  in  the  indictment  that 
they  had  funds.  It  has  not  yet  been  decided  that  an  individual 
pursuing  a  civil  remedy  must  make  such  an  averment;  and  as  an 
original  quebtion,  I  should  think  it  enough  to  show  that  the  law 
imposed  the  duty  of  repairing,  and  then  leave  it  to  the  officer  to 
excuse  himself,  if  he  can,  by  showing  the  want  of  funds.  But 
we  need  not  settle  that  question.  For  the  purpose  of  enabling 
superintendents  of  repairs  to  discharge  their  duties,  they  liitve 
been  authorized  by  law  to  make  contracts  binding  the  state:  1 
H.  S.  286,  sec.  99;  and  if  the  defendant  had  no  public  money,  he 
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might  have  contracted  for  the  r^oyal  of  this  obBtmction.  And 
beeides,  he  either  had,  or  might  have  had,  funds  in  his  hands. 
It  is  expressly  proTided,  that  the  commissioners  of  the  canal 
fond  shall  advance  money  in  sums  not  exceeding  five  thousand 
doUara  to  each  superintendent,  for  which  an  account  is  to  be 
rendered  as  often  as  once  in  sixty  days:  Id.  IM,  sec.  6;  Id.  286, 
sees.  100-108.  And  see  Stat.  1887,  p.  618,  sees.  7,  8.  The 
defendant  either  had  funds,  or  he  was  in  fault  for  not  having 
tiiem;  and  where  that  appears,  it  clearly  can  not  be  necessary 
for  the  plaintiff  to  make  any  averment  on  the  subject.  If  some 
of  these  provisions  had  not  been  overlooked  by  the  counsel,  this 
obfjeotion  would,  I  presume,  have  been  abandoned. 

It  is  said  that  the  defendant  had  a  discretion  as  to  what  re- 
pairs were  needed,  and  consequently  that  his  neglect  should 
have  been  charged  to  be  willful  and  malicious:  JbmpieinBT.Sandi^ 
8  Wend.  462  [24  Am.  Dec.  46].  But  clearly,  the  defendant  had 
no  discretion  to  leave  this  dangerous  obstruction  in  the  canaL 
On  the  facts  stated  in  the  declaration,  it  was  his  duiy  to  remove 
the  nuisance  without  any  unnecessary  delay. 

Judgment  for  the  plaintiffs. 

PuBLio  Ofvickb  Who  Nsgliois  Imperativx  Dutt  Ib  liable  for  the  injniy 
eenaed  by  sach  neglect.  The  foliowing  caeee  dte  the  prinoipal  oaae  on  thk 
point:  Hteka  v.  Dom,  9  Abb.  Pr.  (K.  S.)  64;  People  ▼.  Tweed,  18  Id.  80; 
ffiekok  T.  TruMeeeqf  PiaMnuyh,  15  Barb.  443;  Smith  v.  Wright,  24  Id.  172; 
&  C,  12  How.  Pr.  fi67;  lUh  v.  Dodffe,  38  Id.  173;  MoU  v.  Huimm  R.  R.  R. 
Co.,  8BoBW.  853;  Exchange  F.  Ina.  Co.  v.  Del,  A  Hud.  Canal  Co.,  lOId.  187; 
Paulding  v.  Cw^,  10  Hon,  22;  Basaett  ▼.  Fish,  12  Id.  210;  Connon  v. 
Adatm,  13  Id.  490;  Chelchens  v.  MattheweoUt  5  Lane.  221;  Conroy  ▼.  Gale, 
Id.  348;  Haimm  v.  Mayor  etc^  N.  T.,  9  X.  T.  169;  Robinson  ▼.  Chamber- 
lain, 34  Id.  990;  Hieke  v.  Dom,  42  Id.  53;  Hooer  v.  Barhhoo/,  44  Id.  116; 
McCarthy  v.  Syraeiue,  46  Id.  196;  Olmgted  v.  Dentde,  77  Id.  382;  Vandyhe 
V.  ChcinnaH,  1  Dian.  536.  In  GarUnghouae  v.  Jacobs,  29  N.  Y.  312,  Wright. 
J.,  in  deliYering  his  opinion,  said:  '*  In  the  case  of  AdsU  v.  Brady,  4  Hill, 
690,  Jndge  Bronson  lays  down  the  broad  proposition,  that  *  when  an  indi- 
vidnal  sustains  an  injury  by  the  misfeasance  or  non-feasance  of  a  pnbUo  offi* 
oer,  who  acts  or  omits  to  act  contrary  to  duty,  the  law  gives  redress  to  the 
injured  party  by  an  action  adapted  to  the  nature  of  the  case;'  but  there  is  no 
reported  English  or  American  authority  that  justifies  so  broad  a  rule  of  lia> 
hOity  of  a  public  oflScer.  There  is  no  case  where  the  duty  of  the  officer  was 
one  done  to  the  public  at  large,  and  not  to  any  individual,  either  specially  or 
for  fee  or  reward  paid  by  him,  that  the  officer  has  been  made  accountable  in 
a  priirate  action  for  a  mere  neglect  of  duty;  and  the  fact  that  no  such  action 
has  been  brought  or  sustained,  either  in  England  or  this  state,  for  a  century 
and  a  half,  except  the  single  case  of  Adatt  v.  Brady,  affords  a  strong  pre- 
Bomption  that  no  such  action  will  lie.**  But  in  the  subsequent  case  of  Rob^ 
inaon  v.  Chamberlain,  34  X.  T.  391,  Peckham,  J.,  who  delivered  the  opinion 
of  the  court,  said  in  reference  to  the  role  laid  down  in  the  principal  cases 
*'  This  is  a  healthful  rule,  sound  entirely  in  public  policy,  if  as  a  rule  of  law 
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it  can  be  questioned.  Am  a  role  of  law,  as  there  applied,  it  has  stood  for 
nearly  a  qnarter  of  a  centory,  and,  I  think,  should  oontinne."  This  latter 
▼iew  has  been  approved  in  snbeeqnent  cases,  and  is,  no  doabt,  the  law  in 
Kew  York.     See  Hover  v.  Barhhoof,  U  Id.  117. 

Want  of  Mbans  to  Bipaib  should  be  shown  as  a  defense:  ^fines  ▼.  Lock- 
port,  50  K.  T.  339;  Weed  t.  BalUUm  Spa,  76  Id.  330,  both  dting  the  prin- 
cipal case. 

Teb  PBDrcoPAL  0A81  IS  GiTBD  to  these  points  in  the  following  oases:  That 
H  was  the  duty  of  the  snperintendent  of  repairs  of  the  Brie  canal  to  remove 
obstmctians  from  it:  Hicit  ▼.  Dora,  54  Barb.  170$  S.  C,  1  Lans.  86;  that 
want  of  fnnds  is  no  defense  to  an  action  for  mififnansnoo  of  **ft—""iiri<>in>t-«  of 
highways,  in  not  properly  constmcting  a  bridge:  Recior  ▼.  Pierce,  3  Thomp. 
k  0.  418;  that  general  idlegation  of  neglect  and  breach  of  dnty  is  soffident 
in  an  action  against  a  public  officer  for  neglect  of  dntyt  HfoU  ▼•  Trtuteee  iff 
SondonU,  44  Barb.  391;  that  eommiasioners  of  highways  are  not  bound  to 
build  or  repair  roads  or  bridges,  until  the  means  are  provided:  Barber  v. 
JDoomlf,  6  Hill,  466;  that  it  was  not  necessary  to  aver  that  the  defendant 
had  funds  in  his  hands  to  make  the  repairs:  Chiffiik  v.  FoOeU,  20  Barb.  629; 
that  if  a  public  officer  has,  or  mi^t  have  had  in  his  hands,  funds  to  pay  a 
elaim  against  adty,  he  is  bound  to  pay  it:  People  t.  SUjuU,  23  Id.  348;  that 
injury  to  plaintiff  must  be  proximate  upon  the  ne^aet  of  the  defendMrt^  to 
tMble  him  to  vsoover:  Day  t.  Oroeeimaui,  4  Thomp^  ft  G.  126^ 
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Nelson  v.  Bostwiok. 

[6  HZLL,  87.] 

DUAiTD  Kunr  vm  Allboxd  akd  Pbovzd  in  AonoK  AOAnrar  Sraarr  ob« 
bond  filod  by  a  plaintiff  on  commencing  an  action,  conditioned  that  saoh 
pl^wfa'flF  will  pay  "on  demand"  all  costs  awarded  to  the  defendant,  be- 
oaase  the  demand  is  parcel  of  the  contract,  though  no  demand  need  be 
avcRed  In  soing  a  party  on  his  agreement  to  pay  his  own  debt  on  de- 
mand* 

|i^»AnOTa  1C0ST  VM  AflsioinED  DT  Bbglai&axion  OK  BoMD  Other  than  for  the 
payment  of  money  at  a  partieolar  time  or  in  specified  instaUments,  nnder 
2  K.  Y.  B.  S.  878,  sec.  6.  Hence  snch  an  asrignment  isneocssaiy  inanao» 
tion  against  a  mxeity  on  a  bond  filed  by  the  plaintiff  in  an  action,  condi- 
tioned  for  the  payment  by  snch  plam^BT,  on  demand,  of  all  costs  awaidsd 
to  the  defendant,  and  the  omission  of  snch  assignment  is  fatal  even  after 
▼erdiot  and  nominal  damages  can  not  be  allowed. 

JuDOMSKT  AOAnrer  One  or  Two  Joint  Obuoobs  in  an  action  against  both» 
though  only  one  is  served,  is  erroneous  in  substance,  and  the  delect  oaa 
not  be  orerlooked  on  writ  of  error. 

Debt  in  New  York  oii»y  superior  oonrt  on  a  bond  made  by 
Shmnwaj  and  Nelson,  defendants,  to  the  plaintiflb.  Nelson 
alone  was  served.  The  declaration  did  not  set  out  the  condition 
of  the  bond  nor  assign  any  breach.  The  defendant  craved  oyer, 
and  set  out  the  condition,  from  which  it  appeared  that  the  bond 
was  given  in  a  former  action  brought  by  Shumway,  a  non-resi- 
dent, against  the  present  plaintifb,  conditioned  to  be  void  if 
Shumway  should  pay  on  demand  all  costs  that  might  be  awarded 
to  the  defendants,  now  plain tiflw.  Pleas:  1.  Hon  est  /aohim. 
9.  That  no  demand  of  the  costs  was  made  on  Shumway.    Bepli* 
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cation,  ayerring  a  demand.  It  was  proved  that  Shumway  failed 
in  his  action,  and  that  costs,  in  a  certain  sum,  had  been  awarded 
against  him,  and  an  execution  therefor  returned  unsatisfied.  A 
motion  for  a  nonsuit  on  the  ground  that  no  demand  had  been 
proved,  and  that  no  breach  was  assigned,  was  overruled.  An 
objection  that  only  nominal  damages  could  be  assessed  was  also 
overruled.  Yerdict  and  judgment  for  the  plaintiffs  for  the 
amount  claimed,  and  the  defendant  Nelson  brought  error,  on  ex- 
ceptions to  the  above  rulings. 

A,  IhbeTf  for  the  plaintiff  in  error. 

8,  Stevens,  for  the  defendants  in  error. 

BsoisrsoN,  J.  When  a  party  agrees  to  pay  his  own  debt  on 
request,  it  is  regarded  as  an  undertaking  to  pay  generally, 
and  no  special  request  need  be  alleged.  But  it  is  otherwise 
when  he  undertakes  for  a  collateral  matter,  or  as  a  surety 
for  a  third  person.  There,  if  the  agreement  be  that  he  will  pay 
on  request,  the  request  is  parcel  of  the  contract,  and  must  be 
specially  alleged  and  proved:  DeverUy  v.  Welbore,  Cro.  Eliz.  86; 
HiU  V.  Wade^  Cro.  Jac.  623;  Waten  v.  Bridge,  Id.  639;  Birka  v. 
IHppely  1  Saund.  32,  and  note  (2);  Earwood  v.  Twrberville,  6 
Mod.  200;  Com.  Dig.,  Pleader,  c.  69;  Sickiemore  v.  TUstUton,  6 
]£au.  &  Sel.  9;  Carter  v.  Ringy  3  Camp.  469;  Douglass  v.  Bey^ 
TuMs,  7  Pet.  113;  2  Saund.  108,  note  (3);  Lawes'  PI.  232,  261; 
1  Chit.  PI.  363,  ed.  of  1837.  Here  there  was  no  precedent  debt 
or  dufy  upon  Nelson.  He  was  a  surety,  and  in  becoming  so  he 
had  a  right  to  make  his  own  terms.  The  condition  of  the  bond 
is,  that  Shumway,  the  principal  debtor,  shaU  pay  on  demand. 
The  demand  is  parcel  of  the  contract,  and  is  in  the  nature  of  a 
condition  precedent  to  a  right  of  action  on  the  bond.  As  no  de- 
mand of  the  costs  from  Shumway  was  proved,  there  was  no 
breach  of  the  condition,  and  no  right  of  action  had  accrued  on 
the  bond.  Although  no  breach  was  assigned  in  the  declaration, 
the  plaintiffs  have  gone  on  and  assessed  damages  to  the  full 
amount  of  the  costs  recovered  against  Shumway.  This  was 
clearly  irregular.  The  plaintiffs  were  not  entitied  to  an  assess- 
ment of  even  nominal  damages:  Barnard  v.  Darling ,  11  Wend. 
28.  These  errors  are  presented  by  the  bill  of  exceptions.  There 
are  others  which  appear  in  the  judgment  record. 

Breaches  should  have  been  assigned  in  the  declaration.  The 
statute  8  and  9  Wm.  m.,  c.  11,  provided  that  the  plaintiff 
might  assign  breaches,  and  only  extended,  in  terms,  to  bonds 
for  the  performance  of  covenants.    And  yet  upon  the  construe- 
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tion  of  that  statate,  it  has  been  settled  that  the  plaintiff  must 
assign  breaches,  and  that  he  most  do  so  in  all  oases,  except 
upon  bail  bond,  where  the  condition  is  not  for  the  payment  of 
a  gross  sum  of  mon^  by  the  obligor  at  a  specified  time.  He 
must  even  do  so  where  the  condition  is  for  the  payment  of  an 
annuity:  Boberis  t.  MdrieU,  2  Saund.  187,  note  (2);  Wahoi  y. 
Cfculding,  8  T.  B.  126.  But  with  us,  breaches  need  not  be  as- 
signed where  the  condition  is  that  the  obligor  will  pay  a  cer- 
tain sum  of  money  in  specified  installments:  Spandding  y.  MUt 
lardy  17  Wend.  831.  Under  the  Engh'sh  decisions  this  was 
clearly  a  case  for  assigning  breaches,  and  our  statute  is  much 
broader  in  its  term  than  theirs.  The  words  are,  the  plaintiff 
shall  assign  breaches  when  the  action  is  upon  a  bond  '*  for  the 
breach  of  any  condition  other  than  for  the  payment  of  money:" 
2  B.  S,  378,  sec.  6.  It  extends  to  every  kind  of  condition,  ex- 
cepting one  that  the  obligor  will  pay  a  certain  sum  of  money  at 
a  particular  time,  or  in  specified  installments.  This  bond  was 
within  the  statute  for  several  reasons:  1.  The  condition  was 
not  that  the  obligors  should  pay  money,  but  that  Shumway 
should  pay  it.  2.  It  was  not  to  pay  at  a  specified  time,  but 
upon  the  happening  of  a  contingent  event.  Shumway  was  to 
pay  such  costs  as  might  be  awarded  against  him  in  the  suit 
where  he  was  plaintiff.  It  was  imcertain,  when  the  bond  was 
given,  whether  any  costs  would  ever  be  awarded  to  the  defend- 
ants in  that  action.  8.  The  condition  was  not  that  Shumway 
should  pay  at  all  events,  but  that  he  should  pay  on  demand. 
And  4.  The  condition  was  not  for  the  payment  of  a  specified 
sum  of  money,  but  for  the  payment  of  an  uncertain  sum,  to 
wit,  all  costs  that  xoight  be  awarded  to  the  defendants  in  that 
action.  To  make  out  a  forfeiture  and  a  right  to  sue  on  the 
bond,  it  was  necessary  to  aver,  by  way  of  assigning  a  breach  of 
the  condition,  that  costs  had  been  awarded  to  the  defendants  in 
the  action  mentioned  in  the  bond,  specifying  the  amount;  and 
that  those  costs  had  been  demanded  of  Shumway,  and  remained 
unpaid. 

Where  the  condition  is,  that  the  obligor  will  pay  a  certain 
sum  of  money  at  a  i>articular  time,  and  where,  assuming  that 
the  defendant  has  done  nothing,  we  can,  with  the  almanac  in 
our  hands,  see  that  there  must  have  been  a  forfeiture  of  the 
bond,  there  the  plaintiff  need  not  assign  breaches.  If  the 
money  was  paid,  or  the  defendant  has  a  release,  or  any  other 
matter  in  discharge  of  the  action,  he  may  plead  it.  But  where 
the  forfeiture  of  the  bond  depends  on  the  happening  of  some 
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event  other  than  the  lapse  of  iime,  so  that  on  reading  the  con- 
dition we  can  not  see  that  a  right  of  action  has  accrued,  there 
the  plaintifP  must  show  by  way  of  breach,  the  existence  of  the 
facts  on  which  the  right  of  action  depends.  And  so,  too,  the 
plaintiff  must  assign  breaches  where  the  damages  are  not  liqui- 
dated, and  can  not  be  ascertained  by  mere  calctdation,  without 
looking  beyond  the  bond,  and  inquiring  into  extnuieous  facts. 
This  case  is  clearly  within  the  statute,  and  it  is  a  fatal  objection 
that  breaches  were  not  assigned  in  the  declaration:  Beed  y. 
Drake,  7  Wend.  845. 

There  is  another  error  appearing  upon  the  face  of  the  record. 
The  action  was  brought  against  two  joint  obligors,  and  yet  the 
judgment  is  against  Nelson  only.  Although  Shumway  was  not 
served  with  process,  the  judgment  should  haye  been  against 
both  in  the  same  manner  as  though  both  had  been  brought  into 
court:  2  B.  S.  877,  sec.  1.  This  is  not  a  mere  formal  defect 
which  may  be  overlooked  on  a  writ  of  error.  It  is  matter  of 
substance.  It  changes  the  form  of  the  execution,  and  may 
prejudice  Nelson  in  the  collection  of  the  money:  Sees.  8,  4. 
Until  the  record  is  amended  no  execution  can  issue  against 
Bhumway. 

This  is  not  a  case  for  awarding  a  venire  de  novo.  There  is  a 
fatal  error  which  lies  back  of  the  trial.  The  declaration  is  bad 
for  not  assigning  a  breach.  The  proper  course  will  be  to  re- 
Terse  the  judgment,  and  leave  the  plaintifb  to  commence  a  new 
action  if  they  shall  be  so  advised. 

NxLSOH,  C.  J.,  concurred. 

OowxN,  J.,  delivered  an  opinion  concurring  with  Bronson,  J., 
on  the  point  that  the  judgment  should  be  reversed  for  the  fiul- 
ure  to  prove  a  demand,  but  holding  that  this  case  was  not  within 
the  statute  requiring  as  assignment  of  breaches.  He  also  thought 
that  the  entry  of  judgment  against  Nelson  only,  was  a  mere 
formal  defect,  and  could  be  amended.  He  thought  a  vemre  de 
novo  should  be  awarded. 


NxoESSTTT  OF  DsMAND  BBFOKB  AoTiOK:  See  MUchdl  T.  Chregorp,  4  Am 
Deo.  066;  MUeheU  v.  MerriU,  18  Id.  128;  StaU  ▼.  NeU,  28  Id.  023.  Where 
a  bond  ie  oonditioned  to  aoooont  "when  thereto  reqnested,"  the  request  is 
paroel  of  the  oonditioii,  end  must  be  alleged  and  the  time  and  place  speci- 
fied, in  an  action  for  a  breach:  Jcnea  v.  Cooper^  16  Am.  Dea  678.  As  to  the 
necessity  of  a  previoos  demand  in  an  action  against  an  agent  for  moneys  re- 
edved  for  his  principal,  see  LUUe  ▼.  Hcyt,  pott^  and  note.  Where  a  party 
vndertakes  eollaterally  or  as  surety  for  the  performance  of  an  act  by  another 
en  demand,  as  in  the  case  of  a  surety  in  a  bond  for  the  payment  of  certain 
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oo0t8  by  the  prinoipal  on  demaad,  the  demand  is  parcel  of  the  contract,  and 
mnat  be  averred  and  proved  in  an  action  against  the  party  so  undertaking: 
DaugUuB  v.  BaMone,  5  Hill,  144;  Smilh  v.  Narval,  2  Code  R.  14;  KeUle  ▼. 
Lipe^  6  Barbu  469.  Bat  where  one  nndertakes,  as  principal  debtor,  to  pay 
his  own  debt  on  demand,  no  demand  need  be  averred  or  proved,  the  com* 
mencement  of  the  action  being  a  sufficient  demand:  State  Batik  qf  Ohio  v. 
Fox,  3  Blatchf.  433;  LocHin  v.  Moore,  67  N.  Y.  362.  Thus,  in  case  of  m 
mortgage  to  secure  a  debt  payable  on  demand,  it  is  not  necessary  in  a  suit  for 
the  foreclosure  of  such  mortgage  to  aver  or  prove  a  demand:  OUlett  v.  Bal' 
com,  6  Barb.  373.  And  even  in  the  case  of  a  surety,  if  his  undertaking  is 
absolute  for  the  payment  of  the  debt  if  the  principal  should  make  default^ 
allegation  and  proof  of  demand  on  the  principal  are  unneoessary:  MeKenrit 
V.  MuTeS,  4  Bosw.  193.  In  all  these  cases  Nelson  ▼.  Boetwick  is  cited  and 
approved  as  authority.  In  Oreenup  v.  Stoker,  '3  Gilm.  212,  the  case  is  cited 
to  the  point  that  in  esse  of  mutual  or  dependent  covenants,  neither  party  can 
sue  without  an  offer  to  perform  on  his  own  part  and  averment  Mid  proof 
thereof,  or  a  waiver  by  the  defendant. 

Absionino  Bbsachxs  ur  Aotiok  oir  Bond:  See  Oonover  v«  Oommonwealtk, 
12  Am.  Dea  451;  State  v.  Boberia,  21  Id.  62;  Governor  v.  WJUte^  24  Id.  763| 
T^i/itneif  v.  Ashley,  26  Id.  620.  As  to  the  assignment  of  breaches  in  debt  on  a 
bond  payable  in  installments,  and  as  to  the  form  of  the  judgment  and  mode 
of  proceeding,  the  principal  case  is  cited  in  Syracuse  OUy  Bank  v.  CMUe,  19 
How.  Pr.  387. 

JUDOMKKT    IN    ACTION    AGAINST   JOINT    DSBTOBB,    WHIBB     ONLT    OnB    18 

Served,  must  be  in  form  against  all:  Oaktey  v.  AspinwaU,  1  Duer,  18;  Con^ 
ing  V.  Shepard,  3  How.  Pr.  19;  Bacon  v.  Comstoek,  11  Id.  200,  citing  the 
principal  case.  In  National  Bank  v.  Spencer,  19  Hun,  573,  it  is  said,  how- 
ever, that  the  opinions  of  Bronson  and  Gowen,  JJ.,  on  this  point  in  Nelson 
V.  Bostwkk  were  contradictory,  and  that  the  point  was  not  decided. 

In  Beers  v.  Shannon,  73  N.  T.  302;  the  case  is  dted  generally  as  to  actions 
against  sureties  on  bonds  other  than  for  the  payment  of  money,  and  as  to 
judgments  thereon. 


Van  Effs  v.  Habbison. 

[6  Hnj»  68.1 

VBNDO&'b  Fraud  in  Contract  or  Sale  is  no  Bar  to  Action  ior  Pbioi» 
where  the  contract  has  been  fully  executed  by  delivery  or  conveyance^ 
and  the  property  is  not  shown  to  be  absolutely  worthless,  and  has  not 
been  returned  or  reconveyed  on  discovering  the  fraud.  Principle  applied 
to  an  executed  sale  of  land. 

Damages  mat  be  Beoouped  in  Action  on  Sealed  Instrument,  as  well 
as  on  an  unsealed  one,  by  showing  a  partial  failure  of  consideration,  un- 
der 2  N.  T.  R.  S.  406,  sec  77;  but  notice  of  the  defense  is  necessary, 
and  it  can  not  be  pleaded  where  it  does  not  go  to  the  whole  consideratian. 

Vendee  mat  Recoup  Damaobs  tor  Fraudulent  Misrepresentations  by 
the  vendor  as  to  the  condition  of  the  land  sold  and  its  adaptability  for 
the  use  for  which  the  vendor  knew  that  the  vendee  wanted  it,  in  an  ac- 
tion for  the  price,  where  the  vendee  trusted  to  the  representatioQS  in 
makii^  the  purchase. 
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MxASUBB  ov  Damages  vos  Vendor's  Fraudulent  Misbepresentationb 
as  to  the  oondition  and  situation  of  the  land  sold,  is  the  differenoe  be- 
tween the  oontract  price  and  the  actual  value  at  the  time  of  sale. 

VxHDo&'s  Fbaudulent  Misbepkesektations  as  to  the  Pbicb  paid  b^ 
him  for  the  land  sold,  are  admissible  in  evidence  by  way  of  recoupment 
in  an  action  against  his  vendee  for  the  purchase  money.  Bbonsom,  J.. 
contra. 

Debt  on  bond.  Plea  rum  est/achim,  vriili  notioe  of  special 
matter.  Under  this  plea  the  defendant  offered  eTidence  in  bar 
of  the  action,  to  the  effect  that  the  bond  sued  on  was  given  for 
part  of  the  purchase  money  of  certain  land  purchased  by  the 
defendant  of  the  plaintiff  at  Oreenbush,  opposite  Albany,  which 
had  since  been  conveyed  to  the  defendant,  and  that  the  defend- 
ant was  induced  to  make  the  purchase  by  certain  taiae  and  fraud- 
ulent representations  by  the  plaintiff  as  to  the  condition  and 
situation  of  the  land,  and  as  to  the  price  which  the  plaintiff  had 
paid  for  it.  The  evidence  was  rejected,  and  the  defendant  ex- 
cepted. The  same  evidence  as  to  the  representations  as  to  price 
was  offered  by  way  of  defense  to  the  action,  and  was  again  re- 
jected, and  the  defendant  again  excepted.  The  evidence  as  to 
the  plaintiffs  misrepresentations  as  to  the  condition  of  the  land 
was  again  offered,  first,  by  way  of  defense,  and,  second,  to  di- 
minish the  recovery,  and  was  again  rejected,  and  the  defendant 
excepted.  This  constituted  the  third  and  fourth  exceptions.  The 
substance  of  the  representations  offered  in  evidence  is  stated  in 
the  opinion.  Verdict  for  the  plaintiff  for  the  amount  claimed. 
Motion  for  a  new  trial. 

D.  Wright  and  D,  Gady,  for  the  defendant. 

O.  Chuidf  for  the  plaintiff. 

By  Court,  Bbonsoh,  J.  In  contracts  of  sale  which  have  been 
fully  executed  on  the  part  of  the  vendor,  by  the  delivery  or  con- 
veyance of  the  thing  sold,  no  fraud  on  his  part  in  nuJdng  the 
contract  can  operate  as  a  complete  bar  to  an  action  for  the  price, 
unless  the  thing  sold  was  absolutely  worthless,  or  the  vendee 
has  returned  or  reconv^ed  the  property  on  the  discovery  of  the 
fraud.  When  sued  for  the  price,  the  vendee  may,  in  general, 
recoup  damages;  but  while  he  retains  the  property  he  can  not 
treat  the  contract  as  wholly  void,  and  refuse  to  pay  anything. 
By  retaining  the  property  he  aflEirms  the  validity  of  the  contract, 
and  can  be  entitled  to  nothing  more  than  the  damages  which  he 
has  sustained  by  reason  of  the  fraud.  In  this  case  the  contract 
was  completely  executed  on  the  part  of  the  plaintiff,  by  the 
conveyance  of  the  land.    The  defendant  has  got  that  still,  and 
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when  he  offered  to  prove  fraud  as  a  bar  to  the  action,  instead  of 
offering  it  in  abatement  of  damages,  he  asked  too  much,  and 
the  evidence  was  properly  rejected  for  that  reason. 

The  next  question  is,  whether  this  defense  can  be  set  up  in 
an  action  upon  a  sealed  instrument,  where  the  evidenoe  does  not 
go  to  the  whole  consideration.  The  statute  provides,  that  the 
seal  '*  shall  only  be  presumptive  evidence  of  a  sufficient  consid- 
eration, which  may  be  rebutted  in  the  same  manner,  and  to  the 
same  extent,  as  if  such  instrument  were  not  sealed:"  2  B.  S. 
406,  sec.  77.  The  language  is  broad  enough  to  include  the  case 
of  a  partial  as  well  as  a  total  want  or  failure  of  consideration; 
and  I  see  no  good  reason  why  the  defendant  should  not  be  al- 
lowed to  recoup  damages  in  an  action  upon  a  sealed  as  well  as 
upon  an  unsealed  instrument.  If  the  point  has  not  been  di- 
rectly adjudged,  it  has  often  been  assumed,  that  the  statute  had 
placed  both  classes  of  contracts  upon  the  same  footing,  and  that 
in  the  one  case  as  well  as  in  the  other,  the  defendant  might  at- 
tack the  consideration  either  in  whole  or  in  part:  Casey,  Boughion, 
11  Wend.  106;  Johnson  v.  Mln,  14  Id.  195;  TaUmadge  v.  WaUis, 
25  Id.  107.  It  is  true  that  the  statute  speaks  of  pleading,  aa 
well  as  giving  notice  of  this  defense:  sec.  78;  and  it  can  not  be 
pleaded  where  it  does  not  go  to  the  whole  consideration :  Per 
Walworth,  Ch.,  in  TaUmadge  v.  WaUia.  But  the  words  of  the 
statute  will  be  satisfied  by  allowing  the  defendant  to  plead  the 
defense  where  it  amounts  to  a  complete  bar,  and  requiring  him 
to  give  notice  where  it  only  goes  in  defalcation  of  damages. 
The  defendant's  evidence  was  finally  offered  by  way  of  recoup- 
ment; and  that  brings  us  to  the  question,  whether  there  was 
any  such  fraud  as  would  give  the  defendant  an  action.  If  there 
was,  the  defendant  may  have  the  proper  allowance  in  this  suit, 
instead  of  being  put  to  his  cross-action. 

According  to  the  third  and  fourth  offers  of  evidence,  the  land 
was  purchased  for  the  purpose  of  being  laid  out  and  sold  for 
building  lots,  and  the  plaintiff  knew  it.  He  also  knew,  and  the 
defendant  did  not  know,  the  condition  and  situation  of  the  land; 
and  the  plaintiff  falsely  and  fraudulently  represented  that  thie 
land  was  even  and  level,  well  situated  for  building  lots,  and 
required  no  grading;  all  of  which  was  false.  It  will  seem  mar- 
velous, if  not  wholly  incredible,  to  those  who  did  not  live  in 
the  years  1835-96,  that  men  should  purchase  lands  lying  within 
ten  hours'  ride  of  their  residence  and  agree  to  pay  thirty-two 
thousand  dollars,  without  ever  having  taken  the  trouble  to  look 
at  the  property  either  in  person  or  by  an  agent.    But  farma 
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lying  in  the  yicinity  of  cities  and  villages  were  tiien  so  much 
tn  demand  for  the  building  of  new  towns,  that  many  persons 
thought  it  best  not  to  hazard  the  loss  of  a  bargain  by  stopping 
to  look  or  inquire,  when  they  could  purchase  at  a  thousand 
dollars  per  acre.  They  might  better  lose  the  little  sum  of  thirty- 
two  thousand  dollars  than  be  absent  one  whole  day  from  Wall 
street,  and  thus  miss  the  possible  chance  of  purchasing  the  site 
of  some  other  prospective  city  of  much  greater  magnitude. 
Wonderful  as  it  may  seem  to  the  next  generation,  such  things 
did  happen;  and  in  this  case  the  defendant  offered  to  prove  that 
he  knew  nothing  about  the  land,  except  that  it  lay  on  the  op- 
posite side  of  the  river  from  the  diy  of  Albany.  He  trusted  to 
the  representations  of  the  plaintiff  in  relation  to  the  condition 
of  the  property,  and  the  only  question  is,  whether  the  defend- 
ant must  charge  the  loss  upon  his  own  folly  and  the  madness  of 
the  times,  or  whether  the  plaintiff  has  done  such  a  wrong  as 
may  be  redressed  by  action.  The  credulity  of  the  defendant 
furnishes  but  a  poor  excuse  for  the  falsehood  and  fraud  of  the 
plaintiff,  and  the  latter  will  have  no  just  ground  for  complaint 
if  he  is  held  responsible  for  his  misconduct.  I  am  not  entirely 
without  apprehension  that  some  bad  consequences  may  result 
from  giving  an  action  against  the  vendor  for  misrepresentations 
concerning  the  quality  or  condition  of  the  land  he  sells.  Com- 
mon prudence  requires  that  the  vendee  should  ascertain  the 
truth  of  such  assertions  before  he  acts.  But  I  am  tumble  to  dis- 
tinguish this  case  from  Sanford  v.  Handy,  23  Wend.  260. 
There,  the  alleged  misrepresentation  related  to  the  location  of 
the  land.  Here,  the  false  representation  related  to  the  condi- 
tion of  the  property,  or  the  practicability  of  using  it  for  build- 
ing purposes  with  littie  or  no  expense.  We  think  the  evidence 
should  have  been  received. 

If  the  jury  shall  find  the  fraud,  the  question  is  then  asked, 
how  shall  the  amount  of  the  defendant's  damages  be  ascertained  f 
As  the  land,  whether  the  representations  were  true  or  false,  was 
in  reality  worth  only  a  small  part  of  the  price  which  the  defend- 
ant agreed  to  pay,  there  may  be  some  difficulty  in  answering 
the  question.  But  it  may,  I  think,  be  solved.  We  must  not 
go  back  to  the  date  of  the  contract  for  the  price,  and  then  come 
down  to  the  present  day  for  the  actual  value  of  the  land,  and 
charge  the  plaintiff  with  the  difference.  The  defendant  must 
bear  the  consequences  of  the  prevailing  delusion  about  prices 
and  new  towns  under  which  the  purchase  was  made.  On  the 
other  hand,  the  plaintiff  can  not  say  that  his  fraud  has  worked  no 
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injuiy  because  eyerjbody  has  now  found  out  that  the  land  never 
was  worth  anything  for  the  purpose  of  building  a  town  upon  it: 
BeeSmilh  v.  Griffith,  3  Hill,  333  [38  Am.  Dec.  639].  The  cause 
must,  as  far  as  practicable,  be  tried  just  as  it  would  have  been 
tried  the  day  after  the  contract  was  made,  if  the  question  had 
arisen  at  that  time.  The  jury  must  assume,  what  the  parties 
then  believed,  that  the  land  was  valuable  as  the  site  for  a  town, 
and  then  inquire  how  much  less  the  land  yAa  worth  for  build- 
ing purposes,  taking  the  surface  as  it  actually  existed,  than  it 
would  have  been  worth  for  those  purposes  had  the  plaintiffs 
representation  concerning  the  surface  been  true.  One  mode  of 
arriving  at  the  correct  result,  and  perhaps  the  only  one,  would 
be  to  inquire  into  the  probable  expense  of  reducing  and  con- 
forming the  surface  of  the  ground  to  a  condition  corresponding 
with  the  plaintiffs  representation.  This  would,  I  think,  give 
the  correct  rule  of  damages;  but  in  the  present  stage  of  the 
cause  it  is  not  necessary  to  settle  the  question. 

There  was  a  further  offer  to  show  that  the  defendant  repre- 
sented he  had  just  paid  thirty-two  thousand  dollars  for  the 
land,  when  in  ixuth  he  had  only  paid  one  half  that  sum.  An 
intimation  was  thrown  out  by  the  chief  justice  in  Sandford  v. 
Handy,  23  Wend.  260,  that  a  misrepresentation  as  to  the  actual 
cost  of  property  might  be  a  material  fact;  but  the  point  was  not 
decided.  It  is  not  every  false  affirmation  of  the  vendor  which 
will  give  the  vendee  an  action,  although  he  may  be  deceived  by 
it.  It  often  happens  in  the  making  of  bargains  that  many 
things  are  said  which  neither  party  regards  of  much  conse- 
quence; and  if  the  buyer  trusts  to  representations  which  were 
not  calculated  to  impose  upon  a  man  of  ordinary  prudence,  or  if 
he  neglects  the  means  of  information  easily  within  his  reach,  it 
is  better  that  he  should  suffer  the  consequences  of  his  own  folly, 
than  to  give  him  an  action  against  the  seller:  See  2  Stark.  £v. 
471,  ed.  of  1826;  Browning  y.  Stevens,  2  Car.  &.  P.  337;  Sug. 
Y.  <&  P.  2,  3.  No  action  will  lie  for  a  false  representation  by 
the  vendor  concerning  the  value  of  the  thing  sold;  it  being 
deemed  the  folly  of  the  purchaser  to  credit  the  assertion.  And 
besides,  value  is  matter  of  judgment  and  estimation,  about 
which  men  may  differ.  Nor  will  an  action  lie  for  a  false  affirm- 
ation that  a  person  bid  a  particular  sum  for  the  estate,  although 
the  vendee  was  thereby  induced  to  purchase,  and  was  deceived 
as  to  the  value.  And  so  of  other  cases  where  the  purchaser 
might  by  the  exercise  of  common  prudence  have  ascertained  the 
truth  and  saved  himself  from  injury:  Harvey  y.  Young,  Yelv.  21; 
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and  note  by  Metcalf ;  DaviM  v.  Meeker ^  5  Johns.  354;  Bayly  y.  Mer- 
rel^  Cro.  Jac.  386;  FenUm  v.  Browne ^  14  Ves.  146;  Sug.  V.  & 
P.  2,  3;  Kinaird  y.  Lord  Dean^  Id.  4,  note.  In  such  cases  the 
false  affirmation  is  not  enough.  The  yendee  must  go  further 
and  show  that  some  deceit  was  practiced  for  the  purpose  of  put- 
ting him  off  his  guard:  Dawes  y.  King^  1  Stark.  75.  In  Ehtm 
T.  Tretitwm^  1  Ley.  102,  it  was  held  that  an  action  would  lie  for 
felselj  affirming  that  the  property  was  let  at  f oriy-two  pounds 
per  annum,  when  the  rent  was  less  than  that  sum,  by  which  the 
plaintiff  was  deceiyed  and  induced  to  pay  a  high  price  for  the 
properly.  It  was  admitted,  howeyer,  that  no  action  would  lie 
for  a  false  affirmation  concerning  yalue;  but  a  distinction  was 
taken  as  to  the  rent,  and  the  court  said:  "  Perhaps  the  lease  is 
by  parol,  or  the  tenant  will  not  inform  the  purchaser  what  rent 
he  gaye."  This  decision  was  followed  in  Lysney  y.  Selby,  2  Ld. 
Baym.  1118;  S.  0.,  1  Salk.  211,  by  the  name  of  Bisney  y.  Selby. 
But  Lord  Holt  said  of  ^^bins  y.  I^eaham,  that  "if  it  were  not 
for  that  resolution,  I  should  think  it  a  hard  action  to  maintain.*' 
And  Oould,  J.,  said:  **  The  yalue  of  the  rents  was  a  hard  thing 
to  be  known,  and  secret,  known  to  none  but  the  landlord  and 
the  tenants,  and  they  might  be  in  confederacy  together."  And 
it  was  not  until  "  after  long  considering"  that  the  court  finally 
agreed  that  the  action  could  be  maintained.  Those  cases  haye 
since  been  followed:  DobeU  y.  Stevens^  3  Bam.  &  dress.  623; 
Browning  y.  Stevens^  2  Oar.  &  P.  837.  If  an  affirmation  concern- 
ing the  cost  of  the  property  was  of  any  consequence,  I  think  the 
defendant  should  haye  taken  the  trouble  to  inquire  and  satisfy 
himself.  But  I  can  not  think  it  a  matter  of  any  legal  import- 
ance. It  was  only  another  mode  of  asserting  that  the  property 
was  of  the  yalue  of  thirty-two  thousand  dollars;  and  all  the 
books  agree  that  no  action  will  lie  if  such  an  affirmation  proye 
false.  It  is  the  folly  of  the  purchaser  to  trust  to  it.  Indeed, 
the  representation  here  amounts  to  less  than  a  direct  affirmation 
of  yalue,  for  it  only  asserts  that  the  plaintiff  and  another  man 
agreed  that  such  was  the  yalue.  It  would  lead  to  great  mischief  to 
allow  men  to  annul  contracts  upon  such  a  ground.  If  the  de- 
fendant could  make  out  that  the  plaintiff  was  his  agent  in  pur- 
chasing from  Van  Rensselaer,  then  what  the  plaintiff  said  about 
the  price  he  paid  might  be  material;  but  not  in  any  other  point 
of  yiew. 

Such  are  my  yiews  upon  this  branch  of  the  case;  but  my 
brethren  are  of  opinion  that  the  false  affirmation  concerning  the 
price  paid  for  the  land  furnishes  a  good  ground  of  action. 
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There  must,  tiieref ore,  be  a  new  trial  upon  this  point,  as  well  tm 
the  one  relating  to  the  condition  of  the  land. 
New  trial  granted. 

Reooufment  in  Gabb  or  Bbbach  or  Cohtbact. — ^The  dootrine  that  wh«r« 
one  seeks  to  reooyer  upon  a  contract,  some  of  the  stipnlationa  of  which  ha 
has  himself  broken,  his  daim  should  be  abated  to  the  extent  of  the  injury  in- 
flioted  upon  his  adversary  by  the  breaches  upon  his  own  part,  by  permitting 
a  recoupment  of  damages,  is  one  of  obvious  equity.  Indeed  it  is  essentially 
an  equity  doctrine,  and  was  probably  imported  into  the  common  law  oonrfes 
from  the  civil  law  by  way  of  the  court  of  chancery:  Wheat  ▼.  Datsonf  12  Ark. 
099.  It  is  true  that  the  term  "  recoupment"  is  a  very  ancient  one  in  the  law: 
2  Sedg.  Meas.  Dam.,  7th  ed.,  270.  Instances  of  the  early  application  of  the 
doctrine  to  cases  other  than  those  of  breach  of  contract  are  found  in  the  old 
books;  as  where  upon  a  recovery  in  an  assize  against  a  disseisor  the  latter  was 
permitted  to  recoup  against  the  plaintiff's  damages  for  the  value  of  grain 
sown  or  repairs  made  on  the  land,  or  for  rent  due,  or  for  payment  of  rent 
issuing  out  of  the  estate:  8  Yin.  Abr.  556,  tit  Discount;  Dyer,  2,  6;  Waterman 
on  Set-off,  sec  459,  and  note.  But  the  doctrine  seems  to  have  fallen  into 
disuse  for  a  time  in  the  law  courts:  2  Sedg.  Meaa.  Dam.,  7th  ed.,  270, 
being  "stifled  by  artificial  toohnioal  rules,  and  driven  for  refuge  into  the 
equity  courts:"  WJuat  v.  DoUon,  12  Ark.  699.  In  its  modem  application  to 
cases  of  breach  of  contract  the  doctrine  may  be  said  to  have  been  unknown 
at  common  law:  Price  v.  Reynolds,  39  N.  J.  L.  171,  per  Beasley,  C  J.  In- 
deed it  is  yet  in  its  infancy  as  a  legal  doctrine:  7  Am.  L.  Kev.  389.  In  some 
of  the  states,  as  in  Virginia  and  West  Virginia,  it  is  still  entirely  unsettled: 
Baltimore  etc.  R.  R.  Co.  v.  Jameson,  13  W.  Va.  833;  S.  C,  31  Am.  Bep.  775. 
It  is,  however,  firmly  estabUshed  in  most  of  the  states,  and  in  Englandt 
SUamboat  WeUeviUey.  CMue,  30hioSt  333.  But  the  extent  to  which  it  iF 
applied  varies  considerably  in  diffiarent  jurisdictions:  Ward  v.  FeUerSf  8  Mich. 
281,  per  Martin,  J. 

Obioikallt  Contiked  to  Cases  or  Fbaud.— It  ia  said  that  the  remedy 
of  recoupment  of  damages  was  first  aUowed  in  England,  in  cases  of  contract, 
only  where  soma  fraud  was  imputable  to  the  plaintiff  which  yet  did  not 
"  equitably  go  to  the  entire  prevention  of  a  recovery:"  Waterman  on  Set-oi!( 
sees.  461,  470.  Inasmuch  as  courts  of  law  and  of  equity  have  concurrent  jii« 
risdiction  in  cases  of  fraud,  it  is  not  surprising  that  equitable  doctrines  relat- 
ing to  the  subject  should  be  early  found  making  their  way  into  the  legal 
tribunals,  and  gradually  mitigating  and  relaxing  the  strictness  of  the  tech- 
nical rules  of  the  conmion  law.  Nor  is  it  surprising  that  a  principle  of  ad- 
justment of  damages,  so  just  and  reasonable  in  itself,  having  once  found  a 
foothold  in  courts  of  law,  should  ultimately  be  extended  not  only  to  cases  of 
fraud,  but  to  other  cases  of  mutual  de&tult  between  the  parties  to  a  contracts 
And  such  we  find  to  be  the  history  of  the  matter.  It  is  now,  and  has  long 
been  well  settled,  that  the  remedy  of  recoupment  is  not  confined  to  cases  in 
which  fraud  is  imputable  to  the  plaintiff,  but  exists  also  where  the  defendant 
claims  damages  merely  from  a  breach  of  some  of  the  stipulations  of  the  con- 
tract on  the  plaintiff's  part:  Batterman  v.  Pierce,  3  Hill,  171;  Myers  v.  EsteU, 
47  Miss.  4;  Waterman  on  Set-ofi^  sec.  470.  Traces  of  its  original  limitation 
to  cases  of  fraud  are  found,  however,  in  some  of  the  earlier  decisions  in  the 
United  States.  Thus  it  is  said  in  Peden  v.  Moore,  21  Am.  Dec.  649,  that  de- 
fiMst  of  consideration,  where  fraud  enters  into  the  transaction,  may  be  given 
in  evidence  in  diminution  of  damages.    The  learned  judge  who  delivered  the 
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pinion  in  that  ease,  however,  Tery  clearly  shows  that  there  is  no  foandatioa 
in  principle  for  the  limitation  of  the  doctrine  to  transactions  inTolving  fraud. 

Afpligation  to  Actions  on  Qitantum  Mbeuit  ob  QuAirruM  Valbbat. — 
The  earliest  instances  of  the  application  of  the  doctrine  of  reoonpment  to 
cases  of  merr.  breach  of  contract,  withont  any  admiztnre  of  fraud,  were  where 
the  plainti^  sought  to  recover  on  a  qucaUum  meruit  for  work  and  labor.  In 
such  cases  the  defendant  was  permitted  to  show,  by  way  of  reducing  the 
plaintiff's  claim  to  a  recovery,  that  the  work  was  improperly  or  nnskillfully 
done:  Baskn  v.  BtUier^  7  East,  479;  DuJ/U  v.  Jamu^  Id.  480;  FanuworthY. 
Oiurard,  1  Camp.  38.  The  propriety  of  the  application  of  the  equitable 
principle  of  recoupment  to  such  a  case  is  obvious,  for  by  the  very  form  of  his 
action  the  plaintiff  puts  his  right  to  a  recovery  upon  equitable  grounds.  He 
challenges  investigation  of  the  substantial  merit  and  justice  of  his  claim.  He 
does  not  stand  upon  any  mere  technical  legal  right,  but  asks  simply  for  what 
his  work  is  worth.  The  defendant  is  thus  invited  to  show  any  facts,  by 
feason  of  which  the  value  of  the  work  is  less  than  the  plaintiff  claims.  lii 
the  case  of  Founuworth  v.  Oarrard,  Lord  Ellenborough  thus  stated  the 
grounds  of  the  allowance  of  recoupment  or  reduction  of  damages  in  such  a 
ease:  "This  action  is  founded  on  a  claim  for  meritorious  service.  The  plaint- 
iff is  to  recover  what  he  deserves.  It  is  therefore  to  be  considered  how  much 
he  deserves,  or  if  he  deserves  anything.  If  the  defendant  has  derived  no 
benefit  from  his  services,  he  deserves  nothing."  Further  on  in  his  opinion 
his  lordship  says:  *'I  now  consider  this  as  the  correct  rule,  that  if  there  has 
been  no  beneficial  service  there  shall  be  no  pay;  but  if  some  benefit  has  been 
derived,  though  not  to  the  extent  expected,  tiiis  shall  go  to  the  extent  of  the 
plaintiff's  demand,  leaving  the  defendant  to  his  action  for  negligence.  The 
daim  shall  be  co-extensive  with  the  benefit."  In  accordance  with  the  doc- 
trine laid  down  in  this  decision,  and  the  others  above  referred  to,  it  has  long 
been  established  that  wherever  the  plaintiff  sues  on  a  ^uon^iifii  tneruU  or 
quantum  vaUbcU,  for  service  rendered  or  goods  sold  and  delivered,  the  de- 
fendant may  recoup  his  damages,  by  showing  that  the  work  was  nnskillfully 
or  negligently  performed,  or  that  it  was  done  under  a  contract  which  ham 
been  broken,  or  that  the  goods  were  purchased  under  a  special  contract  which 
has  not  been  fully  performed  by  the  plaintiff  by  reason  of  non-delivery  of 
part  of  the  goods,  breach  of  warranty,  or  the  like:  Eppeiiy  v.  Bailey ,  3  Ind« 
72;  Duncan  v.  Baker,  21  Kans.  99;  ElUot  v.  Heath,  14  N.  H.  131;  Sttam- 
hoot  WeUsvUU  V.  Cfeisae,  3  Ohio  St.  333;  Noble  v.  Jamee,  2  Grant  (Pa.),  278; 
Porter  v.  Woods,  3  Humph.  56.  Other  cases  to  the  same  effect  will  be  here- 
after referred  to  under  other  heads  in  this  note.  In  the  older  English  de- 
cisions on  this  subject,  there  was  a  disposition  to  limit  the  doctrine  of  recoup- 
ment in  cases  of  contract  to  the  abatement  of  the  plaintiff's  recovery  on  a 
quantum  tneruU  or  a  quantum  valebai :  Dodge  v.  TUeaton,  12  Pick.  328.  In 
North  Carolina  it  is  held  to  be  so  limited,  and  not  to  be  allowable  where  the 
plaintiff  sues  on  a  special  contract  of  ssle  or  for  services,  in  Hobhe  v.  Biddkk, 
5  Jones'  L.  80,  and  McDuffold  v.  McFadgin^  6  Id.  89.  No  such  limitation 
exists  in  the  other  states:  Dodge  v.  TUeaton,  12  Pick.  328. 

Allow ASCE  of,  m  Action  on  Special  Comtbact. — The  general  rule,  par- 
ticularly in  the  United  States,  now  is/  that  the  defense  of  recoupment  is  just 
as  adminible  in  an  action  upon  a  special  contract  as  upon  a  qtuintum  meruU 
or  quantum  valebat;  and  that  if  the  defendant  can  show  that  the  plaintiff  has 
himself  violated  the  contract  upon  which  he  sues,  to  the  defendant's  injury, 
the  recovery  may  be  abated  to  the  extent  of  such  injury,  or  destroyed  alto- 
gether if  the  defendant's  damages  equal  or  exceed  the  plaintiff's  claim:  Over* 
Am.  Dbg.  Yoi..  XL— 31 
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Urn  ▼.  PheUm,  2  Head,  445;  Wheat  v.  Dotaon,  12  Ark.  099;  Waterman  oa 
Set-ofl^  860.  465,  and  cases  referred  to  elsewhere  in  this  note.  This  doctrine 
is  "but  a  liberal  and  beneficent  improvement  upon  the  old  doctrine  of  failure 
of  consideration.  It  looks  through  the  whole  contract,  treating  it  as  an  en* 
tirety,  and  treating  the  things  done  and  stipulated  to  be  done  on  each  side  as 
the  consideration  for  the  things  done  and  stipulated  to  be  done  on  the  other. 
When  either  party  seeks  redress  for  the  breach  of  stipulations  in  his  btvor,  it 
sums  up  the  grievances  on  each  side,  instead  of  the  plaintiff's  side  only, 
strikes  a  balance,  and  gives  the  difference  to  the  plaintiff,  if  it  is  in  his  favor:** 
Per  Stephens,  J.,  in  Lufburrow  v.  Henderson,  30  6a.  482.  Before  consider- 
ing more  particularly  the  different  HaBses  of  cases  in  which  this  doctrine  is 
applied,  it  will  bo  proper  to  examine  some  of  the  general  principles  govern* 
ingit 

How  DisTiNouisHXD  ntOM  Sjet-off  and  CouiTTEBCLAiM. — Becoapment 
is  distinguished  from  set-off  in  three  important  particulars:  1.  The  damages 
which  the  defendant  seeks  to  recoup  must  arise  out  of  the  same  transaotioia 
as  the  plaintiff's  claim;  2.  The  damages  need  not  be  liquidated;  3.  The  judg- 
ment is  controlled  by  common  law  rules,  and  not  by  statutory  regulations: 
Wheat  V.  DoUon,  12  Ark.  699;  Ward  v.  Fetters,  3  Mich.  281;  Myenv.  Sddl^ 
47  Miss.  4;  Baitimore  etc  R.  B.  Co,  v.  Jameson,  13  W.  Va.  838;  S.  C,  31 
Am.  Rep.  775;  Waterman  on  Set-off,  sec.  464.  Counterclaim  is  a  statutoiy 
term.  In  some  of  the  states  it  includes  both  recoupment  and  set-off:  Chrdom 
V.  Bruner,  49  Mo.  570;  LeaventDorth  v.  Packer,  62  Barb.  132;  Bosttm  tic. 
MUU  v.  SuU,  37  How.  Pr.  299;  Steioart  v.  Bock,  1  Hilt  122;  Murden  ▼.  PW- 
meni,  Id.  75.  In  other  states  it  seems  to  be  merely  an  extension  of  the 
remedy  of  recoupment:  Blootn  v.  Lehman,  27  Ark.  489;  Slaybaek  ▼.  Jones^  9 
Ind.  470.  Without  referring  particularly  to  the  stetutes  of  the  several  states 
on  this  subject,  it  is  sufficient  to  say  that  whether  the  defense  of  counter- 
claim includes  set-off  or  not,  it  is  generally  an  enlargement  of  the  remedy  of 
recoupment.  Every  defense  which  was  admissible  by  way  of  recoupment 
before  the  statute  id  also  admissible  as  a  counterclaim.  Under  the  stetutes 
of  counterclaim,  however,  the  defendant  may  generally  recover  an  exoess  of 
damages  hi' his  fovor:  Boston  etc,  MiUs  ▼.  Bull,  37  How.  Pr.  299;  Springdale 
Cemetery  Ass,  v.  Smith,  32  111.  252;  Overton  v.  Phelan,  2  Head.  445;  Mason 
V.  Heyvoard,  3  Jiinn.  182;  Gordon  v.  Bruner,  49  Mo.  570.  Recoupment,  on 
the  contrary,  as  the  term  itself  implies,  is  limited  to  a  mere  reduction  of  the 
plaintiff's  demand,  and  though  if  the  defendant's  damages  exceed  or  equal 
that  demand  the  plaintiff  can  recover  nothing,  the  defendant  can  recover  no 
excess:  2  Sedg.  Meas.  Dam.,  7th ed.,  273;  Britten  v.  Turner,  26  Am.  Dec  713; 
Branson  v.  Martin,  17  Ark.  270;  Streeter  v.  Streeter,  43  DL  156;  H<Acrafi  v. 
MeJUoU,  57  Ind.  539;  FowUr  v.  Payne,  52  Miss.  210;  Wood  v.  Mlcrs,  3  Mich. 
281. 

Must  A&ise  out  of  Saue  Tkaksaction  as  Plaintiff's  Claim. — It  is  an 
indispensable  requisite  to  the  aUowance  of  the  remedy  of  recoupment,  thai 
the  damages  to  be  recouped  should  grow  out  of  the  very  transaction  upon 
which  the  plaintiff's  daim  is  founded.  If  they  arise  from  the  breach  of  an 
independent  contract  or  from  an  independent  wrong,  unconnected  with  the 
plaintiff's  cause  of  action,  there  can  be  no  recoupment:  Mayberry  v.  Leaeh, 
58  Ala.  339;  Desha  v.  RMtoou,  17  Ark.  228;  Bloom  v.  Lehman,  27  Id.  489; 
White  V.  BeagoM,  32  Id.  281;  Hart  v.  Francis,  2  CJol.  719;  Taylor  v.  Hardin, 
38  Ga.  577;  Sanger  v.  Fincher,  27  IlL  346;  Waterman  v.  Clark,  76  Id.  428; 
JEvans  v.  Hughey,  Id.  115;  Fessenden  v.  Forest  Paper  Co,,  63  Me.  175;  Sawyer 
V.  Wiswett,  9  Allen,  39;  Bartlett  v.  Farrington,  120  Mass.  284;  Cram  v.  Dre*- 
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§er,  2  Saadi  120;  Pierce  ▼.  Gamertm,  7  Bich.  L.  Hi;  Huhie  ▼.  Brwrni,  3 
Heisk.  679;  ^ot^otife  etc.  R.  B.  Co.  ▼.  Chumky,  6  Id.  327.  This  ariaeB  from 
the  oatHirB  of  the  remedy,  m  indicated  by  Stephens,  J.,  in  Lt^flmrrow  ▼. 
Hendermm,  30  Ga.  482,  above  quoted.  In  its  modem  applications,  the  f omi- 
dation  of  recoupment  is  failure  of  consideration.  The  defendant,  in  effect, 
admits  his  failore  to  perform  the  contract  upon  which  he  is  sued,  and  seeks 
to  extennate  his  default  by  showing  that  the  plaintiff  has  failed,  in  some  par- 
ticolar,  to  do  that  which  was  the  consideration  of  the  defendant's  promise, 
and  to  that  extent,  therefore,  that  the  plaintiff  has  no  right  to  hold  the  defend- 
ant liable.  Hence  it  is  essential  that  the  wrong  of  which  the  defendant  com- 
plains should,  in  some  way,  impair  the  consideration  of  his  contract.  In 
other  words,  it  must  appear  that  the  express  or  implied  promise  broken  by 
the  plaintiff,  was  the  consideration  for  the  defendant's  promise.  Therefore^ 
in  an  action  by  a  laborer  for  his  wages,  the  employer  can  not  recoup  damages 
for  an  injury  done  by  the  plaintiff  outside  the  scope  of  his  employment: 
NaahviUe  etc.  R.  R.  Co,  v.  Gkumiey,  6  Heisk.  327.  So  in  an  action  by  a 
landlord  to  recover  rent,  the  tenant  can  not  recoup  damages  for  a  trespass 
committed  by  the  landlord  which  does  not  amount  to  a  breach  of  the  cov- 
enant of  quiet  enjoyment:  Oram  v.  Dresser,  2  Sandf.  120;  Edgerton  v.  Pags, 
20  N.  Y.  281;  BcurtkU  v.  FarringUm,  120  Mass.  284;  Htdme  v.  Brown,  3 
Heisk.  679.  So  a  purchaser  of  land  can  not  recoup  against  his  vendor  in  an 
action  for  the  purchase  money,  for  a  trespass  by  the  latter  in  subsequently 
entering  and  taking  the  crops:  Slayback  v.  Jones,  9  Ind.  470.  In  an  action 
to  recover  for  repairing  machines  the  defendant  can  not  recoup  for  a  breach 
of  a  prior  contract  by  a  firm  of  which  the  plaintiff  was  a  member  in  the  con- 
struction  of  the  same  machines:  Ikssenden  v.  Forest  Posper  Co.,  63  Me.  176. 
So  in  an  action  by  an  agent  against  his  principal,  to  recover  compensation  for 
selling  land  under  a  particular  employment,  it  has  been  held  that  the  prin- 
cipal could  not  recoup  for  the  neglect  of  the  agent  to  record  a  mortgage  sub- 
sequently taken,  under  independent  instructions,  to  secure  the  price  of  the 
land  and  of  certain  chattels  afterwards  sold  by  the  principal,  whereby  cer- 
tain liens  attached  upon  the  mortgaged  premises,  which,  however,  still  left 
the  mortgage  a  sufficient  security  for  the  price  of  the  land:  Fvans  v.  Hughey, 
76  nL  116.  Where  a  vendor  having  sold  certain  chattels,  part  of  which  are 
paid  for,  takes  a  note  for  the  price  of  the  residue  and  subsequently  sues 
thereon,  the  defendant  can  not  recoup  for  a  breach  of  warranty  of  the  chat- 
tels already  paid  for,  as  they  formed  no  part  of  the  consideration  of  the  note: 
MoKby  V.  Johnson,  17  Mich.  382.  In  Winihrop  Savings  Bank  v.  Jackson,  67 
Me.  670;  S.  C,  24  Am.  Rep.  66,  it  was  held  that  the  pledging  of  a  bond  as 
collateral  security  for  a  note  was  so  far  an  independent  transaction  that  in  an 
action  on  the  note  the  pledgor  could  not  recoup  damages  for  the  loss  of  the 
bond  by  theft,  after  the  maturity  of  the  note  but  before  its  payment. 

Much  less  can  the  maker  of  a  note,  for  money  borrowed  to  pay  for  a  chattel, 
recoup  against  such  note  damages  for  a  breach  of  warranty  of  the  chattel; 
Pierce  v.  Cameron,  7  Bich.  L.  114.  In  case  of  a  parol  contract  for  the  future 
delivery  in  separate  installments  of  a  quantity  of  goods,  each  shipment  to  be 
paid  for  as  received,  where  the  contract  would  be  void  by  the  statute  of 
frauds  if  treated  as  entire,  each  shipment  will  be  regarded  as  a  distinct  sale, 
and  in  an  action  for  the  price  of  the  last  shipment  the  defendant  can  not  re- 
coup for  defects  in  the  goods  previously  shipped  and  paid  for:  Seymour  v. 
Davis,  2  Sandf.  239;  Deming  v.  Kemp,  4  Id.  147.  Where  a  defendant  having 
borrowed  money  of  the  plaintiff  to  invest  in  a  partnership  with  the  latter,  ii 
afterwards  sued  therefor,  he  can  not  recoup  for  a  breach  of  the  agreement  re- 
lating to  partnership  matters:  Taylor  v.  Hardin,  38  Ga.  677.     In  an  action 
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om  a  note  giTeii  in  discharge  of  a  previoiu  contract  upon  which  the  defendant 
was  surety  for  certain  other  parties,  where  the  defendant  employed  the 
plaintiff  as  attorney  to  draw  a  mortgage  to  him  from  snoh  other  parties  to  se- 
cure him  against  liability  on  the  contract,  it  was  held  that  damages  for  the 
plaintiff's  negligence  in  so  drawing  the  mortgage  that  a  certain  right  of  dower 
W8«  not  released,  conld  not  be  recouped:  White  v.  Reagan^  32  Ark.  281.  A 
principal  sued  by  his  factor  for  a  general  balance,  can  not,  it  seems,  recoup 
danages  for  the  plaintiff's  negligence  in  not  selling  certain  goods  shipped  to 
him  for  sale,  where  that  matter  forms  no  part  of  the  balance  sued  for:  May^ 
berry  v.  Lt&cht  58  Ala.  339.  Otherwise  where  advances  on  those  goods  form 
part  of  the  balance:  Dodge  v.  TUeeton,  12  Pick.  328.  Damages  for  maliciously 
suing  out  an  attachment  in  a  suit  have  been  held  not  to  be  subject  to  recoup- 
ment in  the  same  suit,  becanse  the  wrong  was  in  no  way  connected  with  the 
consideration  of  the  contract  sued  on,  but  was  an  independent  tort:  Nolle  ▼• 
Tkompaon,  3  Mete  (Ky.)  121.  But  in  Texas  such  damages  have  been  de- 
clared to  be  a  proper  subject  for  a  plea  in  reconvention:  Reed  v.  Saamnde^  22 
Tex.  114.  In  an  action  on  a  due-bill,  a  claim  to  recoup  damages  for  a  seism 
and  detention  of  the  defendant's  cattle  as  security  for  payment,  was  disal- 
lowed as  being  an  independent  tort,  in  Hart  v.  FrancM,  2  Col.  719. 

But  although  it  is  necesBary  that  the  plaintiff's  claim  and  the  defendant's 
damages  should  grow  out  of  the  same  contract  or  transaction,  to  admit  of  re- 
coapment  all  the  stipulations  on  both  sides  need  not  appear  in  the  same  in- 
strument. They  may  appear  in  different  instruments,  or  they  may  be  in 
writing  on  one  side,  and  oral  on  the  other:  BaUerman  v.  Pierot,  3  Hill,  171| 
Key  V.  Henaont  17  Ark.  254;  MeU  v.  Moony^  30  Ga.  413.  Thus,  where  the 
plaintiff  sold  certain  standing  wood  to  the  defendants,  which  they  were  to  have 
a  certain  time  to  remove,  and  guaranteed  them  against  loss  by  fire  from  burn- 
ing over  adjacent  fallow  land,  and  took  a  note  for  the  price,  it  was  held,  in  an 
action  on  the  note,  that  the  defendants  could  recoup  damages  for  a  destruc- 
tion of  the  wood  by  the  fire  guaranteed  against:  Batterman  v.  Pierce,  3  Hill, 
171;  and  Bronson,  J.,  deliTeridg  the  opinion,  said:  "It  is  undoubledly  true 
that  there  can  be  no  recoupment  by  setting  up  the  breach  of  an  independent 
contract  on  the  part  of  the  plaintiff;  but  that  is  not  this  case.  Here,  there 
were  mutual  stipulations  between  the  parties,  aU  made  at  *the  same  time, 
«nd  relating  to  the  same  subject-matter;  and  there  can  be  no  difference,  in 
principle,  whether  the  whole  transaction  is  embodied  in  one  written  instru- 
ment setting  forth  the  croes-obligations  of  both  parties,  or  whether  it  takes 
the  form  of  a  separate  and  distinct  undertaking  by  each  party."  Further 
on  in  the  same  opinion  his  honor  said:  '*  The  nature  of  the  transaction  can 
not  be  changed  by  putting  the  several  stipulations  of  the  parties  into  the 
form  of  distinct  written  contracts;  nor  can  it  make  any  substantial  differ- 
ence that  the  undertaking  of  one  party  has  been  reduced  to  writing,  while 
the  engagement  of  the  other  party  remains  in  paroL  In  substance,  it  is  still 
the  case  of  mutual  stipulations  between  the  same  parties,  made  at  the  same 
time,  and  relating  to  the  same  subject-matter."  In  accordanoe  with  this 
doctrine,  it  is  held,  that  in  an  action  on  a  note  the  defendant  may  recoup  for 
a  breach  of  a  written  agreement  to  convey  stock,  which  was  the  consideration  of 
the  note:  Hill  v.  Sauthwick,  9  R.  I.  299;  S.  C,  1 1  Am.  Eep.  250;  or  for  a  breach 
of  an  agreement  to  assign  certain  executions  which  was  the  consideration  of 
the  note:  Desha  v.  Robinnon,  17  Ark.  228.  Where  on  a  sale  of  a  number  of 
chattels  three  notes  were  taken  for  the  price,  two  of  which  were  afterwards 
paid,  in  an  action  on  the  remaining  note,  the  defendant  was  permitted  to  re* 
coup  for  a  breach  of  warranty  of  one  of  the  chattels,  because  its  value  formed 
part  of  the  consideration  of  each  of  the  notes:  Jvdd  v.  Dennmont  10  Wend. 
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512.  So  where  the  plaintiff  sold  certain  chattels  to  the  defen«lant  Mid  took 
his  note  therefor,  nothing  heing  said  as  to  the  delivery,  and  sabseqnently 
made  an  agreement  for  delivery  at  a  future  time,  a  breach  of  l^iis  agreement 
was  held  a  proper  subject  for  recoupment  in  an  action  on  the  note:  Branch  v. 
WUsoUt  12  Fla.  543.  Where  the  plaintiff  and  defendant  exchanged  horses, 
each  executing  a  bDl  of  sale,  it  was  held,  in  an  action  for  breach  of  warranty 
of  one  of  the  horses,  damages  for  a  breach  of  warrant  as  to  the  other  might 
be  recouped:  EcJUea  v.  Carter,  26  Ala.  563.  So  in  an  action  for  fraudulent 
representations  as  to  one  of  the  horses  in  such  a  case,  fraudulent  representa- 
tions as  to  the  other  may  be  made  a  subject  of  recoupment:  Carey  v.  Ouil' 
low,  105  Mass.  18;  S.  C,  7  Am.  Rep.  494.  Where  the  defendant  contracted 
with  the  plaintiff  for  the  manufacture  of  certain  lumber,  and,  to  enable  his& 
to  execute  the  contract,  put  him  in  possession  of  his  (the  defendant's)  mill, 
taking  a  bend  from  the  plaintiff  and  a  third  person,  for  the  return  of  tho 
mill  on  the  completion  of  the  contract,  in  an  action  for  the  price  of  the  lum- 
ber the  defendant  was  allowed  to  recoup  damages  for  a  bveach  of  the  agree- 
ment to  return  the  mill:  Sanger  v.  Fincher,  27  HI.  340.  In  an  action  for  the 
use  of  a  division  fence,  it  was  held  that  the  defendant  oonld  nooup  damages 
from  the  plaintiffs  cattle  breaking  through  the  fence  into  tiie  defendant's 
field,  the  goodness  of  the  fence  being  an  essential  element  in  the  oansidem- 
tion  upon  which  the  defendant's  liability  to  pay  was  founded:  8eoU  v.  KexUon^ 
81  Id.  96.  In  Turner  v.  Qibhs,  50  Mo.  556,  it  was  held,  how«v<er,  that  in  an 
action  to  recover  for  building  a  fence,  damages  from  cattle  breaking  through 
it  oould  not  be  recouped  because  too  remote. 

It  is  well  settled  in  Illinois  that  a  claim  for  damages  arising  ex  delicto, 
may  be  recouped  in  an  action  ez  contractu,  and  vice  vermi,  if  both  claims  spring 
from  the  same  transaction:  Stow  v.  Tarwood,  14  HI.  424;  Brighamr,  Ha/uoley^ 
17  Id.  38;  Streeter  v.  Streeter,  43  Id.  156.  Thus  in  trover  for  certain  engines 
which  the  defendant  contracted  to  put  up  and  repair  for  the  plaintiff,  and 
which  he  converted  to  his  own  use,  he  was  allowed  to  recoup  for  the  value 
of  his  labor  thereon:  Stow  v.  Yarwood,  eupra.  In  substaiice,  howwer,  this 
was  an  action  for  the  breach  of  the  defendant's  agreement  to  repair  and  de- 
liver the  engines.  So  where  the  defendants,  having  employed  the  plaintifl 
to  quarry  stone,  discharged  him  because  he  was  not  getting  out  the  stone 
fast  enough,  in  an  action  brought  by  him  to  recover  for  his  work,  they  were 
permitted  to  recoup  damages  caused  by  his  taking  away  and  hiding  certaia 
tools  which  they  had  let  him  have  to  prosecute  the  work:  Brigham  v.  Haw* 
ley,  17  m.  38.  Here  also  there  was  a  breach  of  an  implied  agreement  to  re- 
turn the  tools. 

UNLiQtJiDATBD  DAMAGES,  SuBJXOT  OF. — ^Itis  well  Settled  that  unliquidated 
damages,  growing  out  of  the  same  transaction  from  which  the  plaintiff's  cause 
of  action  arises,  may  be  recouped:  Robinson  v.  Mace,  16  Ark.  97;  Stoddard  y^ 
TreadweU,  26  Gal.  294;  Ghimee  v.  Reese,  30  Ga.  330;  Sanger  v.  Fincher,  27  BL 
346;  Taylor  v.  StoweU,  4  Mete.  (Ky.)  175;  Herbert  v.  Ford,  29  Me.  546;  Bo*- 
ierman  v.  Pierce,  3  HUl,  171;  Keyes  v.  Western  VermotU  Slate  Co.,  34  Vt.  81. 
But  the  damages  must  not  be  so  uncertain  or  indefinite  as  to  be  incapable  of 
computation  or  estimation:  Petteey,  Tennessee  Mfg.  Co,,  ISneed,  881;  PuUifer 
V.  HotchHss,  12  Conn.  233;  Gold  v.  Ives,  29  Id.  119;  Avery  v.  Brown,  31  Id. 
398;  SatchweU  v.  WiUiams,  40  Id.  371;  Meyer  v.  Stookey,  3  Brad.  (Dl.)  336. 
But  it  ii  no  objection  that  the  defendant  can  only  state  his  damages  proxi- 
mately: SatchweU  v.  WiUiams,  40  Conn.  371.  The  Connecticut  cases  are  par- 
ticularly stringent  in  requiring  that  the  damages  shall  be  capable  of  definite 
computation,  where  the  action  is  on  a  note. 
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Remxdt  of,  Exists  whebeyer  Cboss-action  woitld  Lie.— The  right  of  » 
defendant  to  a  recoupment  of  damages  exists  wherever  he  ooold  himself  main- 
tain an  action  for  the  same  injury,  if,  as  already  stated,  the  damages  arise  oat 
of  the  transaction  upon  which  the  plaintiff's  action  is  based:  Peden  ▼.  Moore, 
21  Am.  Dec.  649;  Houston  v.  Young,  7  Ind.  200;  Peek  y.  Brewer,  48  HL  54. 
Indeed,  the  right  to  bring  a  cross-action  is  said  to  be  the  basis  and  test  of 
the  right  to  recoupment:  Desha  v.  Bobinaon,  17  Ark.  228;  Clarkr.  WUdridge, 
5  Ind.  176;  Lewis  y.  Woodfoik,  68  Tenn.  25.  It  is  certain,  howeyer,  tha* 
there  may  be  recoupment  in  some  cases  against  a  plaintiff  who  would  not  be 
liable  to  a  cross-action.  So  it  may  exist  in  fayor  of  a  defendant  who  could 
not  bring  a  cross-action:  See  post.  The  remedy  by  recoupment  is  fayored  to 
prevent  circuity  of  action:  WheeA  y.  Dotson,  12  Ark.  699;  Houston  y^Tonmg, 
7  Ind.  20O;  Peck  y.  Brewer,  48  lU.  54;  MUUr  y.  GaUher,  3  Bush.  152;  Har- 
rington y.  Strattanj  22  Pick.  517;  Plait  y.  Brand,  26  Mich.  173;  Mamm  y. 
Heyward,  3  Minn.  182. 

BLBcnoK  TO  Ebooup  OB  TO  Sux.— Where  a  defendant  in  an  action  has 
ground  for  a  recoupment  of  damages  he  has  an  election  either  to  inteipose  the 
defense  in  that  action  or  to  bring  an  independent  action  therefor:  Ward  y. 
Fellers,  3  Mich.  281;  Reab  y.  McAllister,  8  Wend.  109;  Gook  v,  Moseley,  13  Id. 
277;  ^^tfieto^  y.  ^eJ2;,  1  Hun,  83;  S.  C,  3  T.  ft  0.  77.  Although  it  was  said 
by  Lord  Ellenborough  in  Fisher  y.  Samuda,  1  Camp.  190,  that  where  a  pur- 
chaser of  a  chattel  fails  to  set  up  a  breach  of  warranty  in  an  action  for  the 
price,  but  permits  a  full  reooyery,  he  can  not  afterwaids  sue  for  the  breach. 
Eyen  though  the  defendant  has  already  brought  suit  for  his  damages,  he  may 
neyertheless  recoup  them  in  a  subsequent  action  against  him:  WHtsie  y.  ^or* 
tftam,  3  Bosw.  162;  FabMeotU  y.  Launitz,  3  Sandf.  743;  Naylor  y.  Sehenck,  3 
E.  D.  Smith,  135.  But  he  can  not  press  his  action  and  his  claim  for  recoup- 
ment at  the  same  time.  Upon  interposing  his  defense  he  must  elect  either  to 
insist  in  that  action  upon  his  right  to  recoupment  or  to  waiye  it  and  oontinae 
his  own  action:  Fabbriootti  y.  Laxmitz,  3  Sandf.  743.  After  recoupment  of 
damages  in  one  action  it  would  seem  to  be  clear  upon  principle  that  a  party 
can  not  afterwards  sue  for  other  damages  existing  at  the  time  arising  out  of 
the  same  injury.  And  so  the  authorities  hold :  BritUm  y.  TVtmer,  26  Am.  Deo. 
713;  McLane  y.  Miller,  12  Ala.  643;  Ward  y.  Fetters,  3  Mich.  281;  Jontes  y. 
Seriven,  8  Johns.  453.  On  the  other  hand,  Mr.  Watennan  says  that  this 
question  is  not  yet  determined:  Waterman  on  Set-off,  sec.  580.  It  is  contrary 
to  fundamental  legal  principles  for  one  to  try  a  single  cause  of  action  pieoe- 
meal.  But,  of  course,  if  there  are  any  damages  growing  out  of  the  same 
injury  which  could  not  be  recouped  in  the  first  action,  the  recoupment  is  noi 
a  bar  to  a  subsequent  action  for  those  damages:  McLane  y.  MUler,  12  Ala. 
643.  So  where  subsequent  damages  accrue  from  the  same  injury:  Mondel  y. 
Steel,  8  Mee.  &  W.  858.  So  where  in  an  action  against  him  the  defendant  at- 
tempts to  recoup  his  damages,  but  the  question  is  taken  from  the  jury  by  the 
court:  Earl  v.  Bull,  15  GaL  421. 

Measubs  of  Dahaoes  in  Recoupment  is  in  general  the  same  as  if  the  de- 
fendant were  himself  suing  for  the  injury  of  which  he  complains:  Myers  v, 
Estell,  47  Miss.  4;  Estell  v.  Myers,  54  Id.  174;  Rawley  v.  Woodioard,  2  Lans. 
410.  The  limit  of  the  right  of  recoupment  is  the  actual  damage  suffered  by 
the  defendant  directly  and  proximately  from  the  injury,  within  the  amount 
claimed  by  the  plaintiff:  SatchweU  v.  jyHliams,  40  Conn.  371.  Remote  and 
speculatiye  damages,  such  as  the  loss  of  profits  through  delays  in  collateral 
enterprises,  are  no  more  a  subject  of  recoupment  than  of  recorery  in  an  inde- 
pendent action:  Pettee  y.  Tennessee  Mfg,  Co.,  1  Sneed,  381,  Fmney  v.  Cad- 
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waOader,  55  Oa.  75;  Homer  v.  Wood,  16  Barb.  386;  Chifin  v.  Golver,  22  Id. 
667;  Taylor  y.  Magukre,  12  Mo.  313;  Blanehard  v.  Ely,  34  Am.  Dec  250,  and 
■ote.  But  see  Wade  ▼.  Haycock,  25  Pft.  St.  362,  where,  contrary  to  the  doc- 
trine of  some  of  these  cases,  a  reconpment  for  loss  of  profits  while  a  mill  was 
^ying  idle  owing  to  the  necessity  of  repairing  defects  in  its  oonstmotion,  was 
permitted  in  an  action  by  a  millwright  to  recover  the  price  of  the  building  of 
the  mill.  The  damages  reoonpable  are  not  merely  those  existing  at  the  time 
the  action  is  brought,  but  all  damages  accruing  down  to  the  time  of  pleading, 
as  it  is  held  in  PlaU  ▼.  Brmch^  26  Mich.  173.  And  in  Ma/r^  v.  HOI,  42 
Ala.  275,  it  is  decided  that  the  defendant  may  recoup  his  damages  down  to 
the  time  of  trial 

The  defendant  can  not  recoup  damages  which  he  might  have  prevented  by 
leasonable  diligence.  It  is  his  duty,  notwithstanding  the  plaintiff's  default, 
lo  lessen  the  loss,  and  not  to  trust  wholly  to  his  remedy  of  recoupment,  just 
as  it  is  where  he  himself  sues  for  a  breach  of  contract:  Shamnion  v.  Comttoeh^ 
34  Am.  Dec  262;  Keyes  v.  WesUam  VL  8laU  Co.^  34  Vt  81.  Hence,  in  an 
action  for  the  price  of  materials  furnished  for  a  building,  or  of  logs  for  saw- 
ing, the  defendant  can  not  recoup  for  the  whole  loss  suffered  by  fiulure  to 
furnish  the  samQ  in  time,  if  he  could,  with  reasonable  diligence,  have  pro- 
sared  like  materials,  or  1<^,  elsewhere,  but  only  for  what  it  would  have  cost 
kim  to  obtain  such  a  supply:  Miller  v.  MaarMT^  Church,  20  Am.  Dec.  341; 
Chapman  v.  DeoM,  34  Mich.  375;  HopkxM  v.  Sai^ord,  41  Id.  243.  See, 
also,  Hitchcock  v.  HutUf  28  Conn.  343,  a£5rming  and  illustrating  the  same 
principle.  But  the  defendant  is  not  required  to  go  outside  the  immediate 
vicinity  to  supply  himself  with  materials  which  the  plaintiff  failed  to  furnish: 
JDddy  V.  Clement,  38  Vt.  486.  As  the  defendant  is  obliged  to  use  reasonable 
diligence  to  diminish  the  loss  sustained  by  the  plaintiff's  default,  he  may 
sbow  what  efforts  he  has  made  to  do  so:  MethodiH  Church  v.  Ladd,  22  Mich. 
880.  And  if  the  evidence  is  conflicting,  the  jury  should  look  into  the  con- 
dnct  of  both  the  parties,  in  determining  whether  damages  sought  to  be  re- 
couped were  duo  to  the  pLJntiff 's  breach  of  his  agreement  or  to  the  defend- 
ant's negligence:  HOI  v.  Sibley,  56  Ga.  531. 

Between  What  Parties  mat  Exist.  —It  seems  that  in  the  absence  of  any 
statute  requiring  it,  a  claim  to  recoup  need  not  exist  solely  in  favor  of  the 
defendant  and  against  the  plaintiff  to  the  action,  siuoe  it  goes  merely  to  the 
abatement  of  the  plaintiff's  recovery,  and  does  not  call  for  a  judgment  for 
any  balance  against  him:  McHardy  v.  Wadmoorth,  8  Mich.  349.  Therefore, 
in  an  action  on  a  note  given  by  two  defendants  for  a  purchase  by  one,  a  breach 
of  warranty  of  the  thing  sold,  may  be  recouped  though  it  is  not  entirely  mu- 
tual: Id.  And,  generally,  a  surety  on  a  note  given  for  a  purchase  by  his 
principal  has  the  same  right  of  recoupment  for  a  breach  of  the  contract  of 
sale,  as  his  .principal:  Meyer  v.  Stookey,  3  Brad.  (111.)  336.  But  under  the 
West  Virginia  statute  of  set-of^  a  surety  on  the  bond  of  an  agent  for  the 
futhful  performance  of  his  duty,  can  not,  in  an  action  for  a  breach  thereof, 
sl&wt  or  recoup  a  claim  for  services  by  the  agent:  Baltimore  etc,  R,  R.  Co,  v. 
BUner^  15  W.  Va.  455;  S.  C,  36  Am.  Bep.  820.  An  indorsee  after  maturity, 
•r  an  assignee  of  a  note,  takes  it  subject  to  the  maker's  right  to  recoup  for  a 
breach  of  the  contract  which  was  the  consideration  of  the  note:  Davis  v. 
dements,  2  Blackf.  3;  Comparet  v.  Johnson,  6  Id.  59;  SiilweU  v.  Chappell,  30 
Ind.  72;  Ooodtoin  v.  Morse,  9  Mete.  278;  Howell  v.  Medler,  41  Mich.  641; 
Taylor  Y,  SUnoeU,  4  Mete.  (Ky.)  175;  Rockwell  v.  DanieU,  4  Wis.  432;  Ford 
V.  Thomson,  1  Head,  265.  Under  the  New  York  statute,  a  counterclaim  is 
■at  admissible,  unless  it  exists  in  favor  of  the  defendant  against  the  plaintiff 
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in  the  action.  So  in  other  states  having  similar  statutes.  Henoe  the  maker 
of  a  note  can  not  set  up  against  an  indorsee  after  maturity,  or  with  notice,  a 
counterclaim  for  damages  for  a  breach,  by  the  payee,  of  the  contract  which 
formed  the  consideration  of  the  note,  though  he  may  show  failure  of  consid- 
eration, as  an  equitable  defense  to  the  action:  Oleaaon  y.  Moen,  2  Duer,  639; 
WiUne  y.  N'artham,  3  Bosw.  162. 

Where  a  note  is  taken  in  the  name  of  the  wife  of  a  vendor  of  land,  no  con- 
sideration moving  from  her,  the  vendee  may  recoup  for  false  representation* 
by  the  husband  as  to  the  boundary:  Kelly  v.  Pember,  35  Vt.  183.  So  where 
a  note  is  taken  in  the  plaintiff's  name  for  the  benefit  of  a  third  person,  who 
is  the  real  owner,  and  remains  so  at  the  time  of  the  action,  a  partial  failure 
of  consideration  from  the  latter  may  be  shown  by  the  defendant:  Herbert 
▼.  Ford,  29  Me.  546.  A  partner  in  the  transaction  in  which  a  note  is  given^ 
to  whom  the  note  is  subsequently  transferred  by  his  copartner,  the  payee, 
stands  in  no  better  situation,  as  to  recoupment,  than  the  payee  himself:  OtU 
y.  Adams,  41  Id.  258. 

Whxthsr  AonoN  oh  Obioinal  Gomtiuot  ob  Ssoitiuty.— In  England  it 
was  established  at  an  early  period,  that  although  the  defense  of  recoupment 
lor  a  breach  of  some  of  the  stipulations  of  a  contract  on  the  plaintiff's  side, 
as  in  case  of  a  breach  of  warranty  on  a  sale  of  goods,  was  admissible,  where 
the  action  was  on  the  original  contract,  yet  it  was  not  so  where  the  contract 
on  the  defendant's  side  was  put  into  the  form  of  a  note  or  accepted  bill,  and 
the  action  was  on  such  note,  unless  there  was  an  entire  failure  of  oonsidera- 
tion:  2  Sedg.,  Meas.  Dam.,  7th  ed.,  276;  Barb,  on  Set-off,  28;  Watson  on 
Set  off,  sec  500;  Fleming  v.  Simpson^  1  Camp.  40,  note;  Morgan  v.  Biehard' 
9on,  Id.;  Tye  v.  Otoynne,  2  Id.  346.  The  theory  was  that  recoupment 
was  allowable  only  on  a  quantum  meruit.  In  Tye  y.  Ovfynne,  supra,  it  was 
said:  ''  A  bill  of  exchange  can  not  be  accepted  on  a  quarUum  meruiL"  And 
in  a  later  case  it  was  held  that  a  partial  failure  of  consideration  of  a  note  wae 
no  defense,  unless  it  was  a  matter  of  definite  computation,  and  was  therefore 
not  allowable  where  a  note  was  given  in  payment  for  a  certain  invention 
which  turned  out  to  be  less  valuable  than  was  stipulated:  Da/y  v.  Nix,  9 
Moore,  159.  In  Connecticut  a  doctrine  similar  to  that  of  the  case  last  cited 
was  adopted  in  Pulstfer  v.  Hotchkiss,  12  Conn.  233.  And  in  other  cases  in 
that  state  it  is  held  that  damages  are  not  recoupable  in  an  action  on  a  note 
for  goods  or  the  like,  unless  capable  of  definite  computation:  Oold  v.  Ives,  21 
Id.  119;  Avery  v.  Broum,  31  Id.  398.  In  Seudder  v.  Andrews,  2  McLean, 
464,  it  was  decided  that  partial  failure  of  consideration  was  no  defense  to  a 
note.  It  is  settled,  however,  in  the  United  States,  generally,  that  the  de- 
fense of  recoupment  is  equally  allowable  whether  the  action  is  on  an  original 
contract  of  sale  or  the  like,  or  on  a  note  for  the  price:  Key  v.  Henson,  17 
Ark.  254;  Williamfi  v.  Miller,  21  Id.  469;  Harrington  v.  Stratton,  22  Pick. 
610;  Rasberry  v.  Moye,  23  Miss.  320;  Batterman  v.  Pierce,  3  Hill,  171; 
Baker  v.  Nussman,  1  Hilt.  549;  HiU  v.  Soutfiwick,  9  R.  I.  299;  S.  C,  11  Am. 
Bep.  250;  Kelly  v.  Pember,  35  Vt.  183.  Ample  illustrations  of  this  doctrine 
are  found  in  the  cases  cited  elsewhere  in  this  note. 

Whsthsb  Allowablk  under  Skalbd  Instrument. — ^In  Kew  York  it  ia 
established,  as  laid  down  in  the  principal  case,  that  under  the  revised  stat- 
utes sealed  and  unsealed  instruments  stand  on  the  same  footing  with  respect 
to  the  admissibility  of  inquiry  into  their  consideration,  and  therefore  that 
recoupment  is  equally  allowable  under  both:  Case  v.  Boughton,  11  Wend. 
106;  Ives  v.  Van  Epps,  22  Id.  155;  Adams  v.  Hull,  2  Denio,  312;  Anth<my  v. 
Harrison,  14  Hun,  207.    So  in  Alabama,  Arkansas,  and  Tennessee:  Wheat 


May,  1843.]  Van  Ei-ps  v,  Harrison.  329 

V.  Dotew,  12  Ark.  600;  WUhera  v.  Oreme^  9  U.  S.  213;  EcBes  v.  Carter,  26 
Ala.  663;  Ford  y.  Thomson,  1  Head,  285.  In  New  Jersey,  however,  recoup- 
ment of  damages  under  a  sealed  contract  is  not  admissible,  there  being  no 
statute  to  authorize  it:  Price  v.  BeynMSy  39  N.  J.  L.  171;  Waheman  t. 
imnggworih,  40  Id.  431. 

Recoufmsnt  for  Fbattd,  Bsbach  of  Warranty  or  Othxr  Breach  of 
OoKTRACT  FOR  Sals  OF  Ghattkl. — ^It  Is  wcU  Settled,  in  accordance  with  the 
general  doctrine  already  laid  down,  that  in  an  action  for  the  price  of  goods 
■old,  whether  on  a  quantwn  vcUebat,  or  a  special  contract,  or  upon  a  note  or 
bill  for  the  price,  the  vendee  may  recoup  his  damages  for  any  breach  of  the 
agreement  under  which  the  goods  were  delivered  on  the  part  of  the  vendor, 
with  respect  to  the  quality  of  the  goods,  or  in  any  other  particular:  Epperly 
V.  Bailey,  3  Ind.  72;  Porter  v.  Woods,  3  Humph.  66;  Noble  v.  Jcmes,  2 
Grant  (Pa.),  279,  Pedei^  v.  Moore,  21  Am.  Dec.  649.    He  may,  therefore,  re- 
ooup  for  false  and  fraudulent  representations  by  the  vendor  as  to  the  quality 
of  tiie  goods,  or  as  to  their  quantity  or  value:  Andrewe  v.  WheaUm,  23  Conn. 
112;  Peek  v.  Brewer,  48  HL  54;  Nixon  v.  Carton^  38  Iowa,  338;  Harrington 
▼.  StraUon,  22  Pick.  510;  Beecker  v.  Vrwman,  13  Johns.  302;  Tjeuk  v.   WO- 
mm,  1  Edw.  Ch.  305;  Randey  v.  Woodrt^f,  2  Lans.  419;  Hogg  v.  OardweU^  4 
Sneed,  151;  Withers  v.  Oreene,  9  How.  (U.  3.)  213;  Burton  v.  StewaH,  20 
Am.  Dec  692.     But  in  Johnson  v.  Wideman,  Rice,  325,  it  is  said  that  deceit 
by  the  vendor  on  the  sale  of  a  chattel  is  not  a  subject  of  discount  in  an  action 
for  the  purchase-money,  but  may  have  the  effect  to  discharge  the  purchaser 
pro  tamJto  from  the  payment  of  the  price.    The  distinction  is,  however,  not 
very  important.    So  the  vendee  may  recoup  for  a  breach  of  an  express  war- 
ranty of  the  soundness  or  quality  of  the  article:  Perley  v.  Baleh,  34  Am. 
Dec.  56;  EeUes  v.  Garter,  26  Ala.  563;  WUUams  v.  MUler,  21  Ark.  469;  Eari 
V.  BnU,  16  GaL  421;  Hitchcock  v.  HufU,  28  Conn.  343;  CrabtrfC  v.  Kile,  21 
HL  180;  McChre  v.  Williams,  65  Id.  390;  Mvrray  v.  Carlin,  67  Id.  286; 
Budman  v.  Baldwin,  2  Ind.   105;  Love  v.  Oldham,  22  Id.  61;  Basberry  v. 
Jfayty  23  Miss.  320;  Beab  v.  McAUister,  8  Wend.  109;  Judd  v.  Denmson,  10 
Id.  512;  BawleyY.  Woodrvff,  2  Lans;  419;  MtiUer  v.  Eno,  14  N.  Y.  597;  Ford 
w.  Thomson,  1  Head, 265;  AUen  v.  Hooker,2&Yt.  137;  Startet  ▼. BUuy,  2Bam. 
h  Ad.  456;  Mondd  v.  J^eel,  8  Mee.  ft  W.  858.    So  for  breach  of  an  express 
'warranty  that  a  machine  sold  is  of  a  certain  power:  Owens  v.  Sturges,  67  HI. 
966;  or  will  work  for  a  specified  time:  J>ean  v.  Herrold,  37  Pa.  St.  150;  or 
tliat  the  vendor  will,  for  a  certain  period,  keep  it  in  repair:  Prairie  Farmer 
Co.  V.  Taiyhr,  69  Dl.  440.    So  for  a  breach  of  an  implied  warranty  that  an 
•rtide  manufactured  or  sold  for  a  certain  purpose  is  fit  for  the  purpose:  Over- 
$on  V.  Phelan,  2  Head,  445;  MiUer  v.  Gfaither,  3  Bush,  152;  or  that  it  oorre- 
qM>nds  to  a  sample  exhibited  to  the  purchaser:  MuUer  v.  Eno,  14  N.  Y.  597. 
8o  the  vendee  may  recoup  damages  for  a  breach  of  a  stipuhition  or  represen* 
tation  in  an  executory  contract  for  the  manufacture  of  an  article  that  it  shall 
be  of  a  certain  quality:  Cassidy  v.  Le  Fevre,  45  N.  Y.  562;  or  that  goods  to 
be  delivered  shall  be  of  a  certain  kind:  Warren  v.  Van  Pelt,  4  £.  D.  Smith, 
202;  King  v.  Paddock,  18  Johns.  141;  Spalding  v.  Vandercook,  2  Wend.  431; 
Andrews  v.  Eastman,  41  Vt.  134;  or  will  be  delivered  in  good  shipping  order: 
Stewart  v.  Bock,  1  Hilt.  122.    A  breach  of  warranty  on  a  sale  of  a  chattel  by 
an  administrator  is  ground  of  recoupment,  it  seems,  in  an  action  on  a  note 
for  the  price,  for  although  the  admLoistrator  is  not  authorized  to  sell  with 
warranty,  yet  if  he  does  so  and  the  warranty  ia  broken,  there  is  a  failure 
«f  consideration  pro  tanto:  Welch  v.  Hoyt,  24  111.  117.    A  warranty  is  part 
if  the  consideration  in  every  sale  with  warranty,  and  the  breach  of  it  turns 
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the  warrantor's  right  of  reooTeiy  of  the  price  into  a  quanimn  vtMaL'  AUen 
y.  Hooher^  25  Vt.  137.  Of  course  where  there  is  no  warranty  or  fraud  in  a 
eontraot  of  sale,  the  mere  ansonndnees  or  want  of  valne  of  the  article  sold  is 
no  ground  for  a  recoupment  against  the  price,  for  the  rule  of  caiottU  emptor 
applies:  Leonard  v.  Peeplea^  90  Ga.  61;  HinoHjia  ▼.  King,  Id.  909;  Eagan  v. 
Call,  Zi  Pa.  St.  236. 

The  vendee  of  goods  may  also,  in  an  action  for  the  agraod  prioe,  or  on  a 
note  therefor,  or  on  a  ^uan^iifii  vaUbat,  recoup  his  damages  for  a  non-delivery 
of  part  of  the  goods:  Robert9ony,  Davenport,  27  Ala.  574;  Harrahon  v.  Stein^ 
50  Id.  347;  Biehards  v.  Shaiw,  67  Dl.  222;  JSpperiy  v.  BaUey,  8  Ind.  72; 
Bogera  v.  Humphrey,  39  Me.  382;  PlaU  v.  Brand,  26  MicL  173;  Champlm  v. 
BowUy,  18  Wend.  187;  TipUm  v.  Fe/Unar,  20  N.  Y.  423;  UpUm  v.  J^dian,  7 
Ohio  St.  95;  Hdfamorth  v.  Koch,  26  Id.  33;  NcltlU  v.  James,  2  Grant  (Pa.), 
278;  Porter  v.  Wood»t  3  Humph.  56;  or  for  a  non-delivery  within  the  time 
agreed  on,  or  as  rapidly  as  stipulated:  Havana  etc,  R,  B,  Co,  v.  Waish,  85  HL 
58;  .FbMrieotti  V.  i^cnifiite,  3  Sandf.  743;  Where 

the  vendee  has  paid  certain  duties  on  goods  which  were  to  be  delivered  free 
of  charge,  he  may  recoup  them  in  an  action  for  the  prioe:  JbeA  v.  Archibald, 
29  N.  J.  L.  160.  On  the  other  hand,  where  a  vendor  was  sued  for  a  breach  of 
contract,  in  fiuling  to  deliver  part  of  the  goods,  and  for  the  inferiority  of 
those  delivered,  it  was  held,  in  Leavenworth  v:  Packer,  52  Barb.  132,  that  he 
could  recoup  against  the  vendee,  who  had  accepted  and  retained  those  deliv* 
ered»  the  freight  and  toUs  advanced  by  him  thereon,  and  also  the  balance  due 
therefor  over  and  above  what  had  been  paid  by  the  vendee.  In  an  action  on 
a  note  given  for  the  plaintifiTs  interest  in  a  business,  or  upon  the  sale  of  the 
good-will  of  a  physician^s  practice,  or  the  like,  the  defendant  may  recoup 
damages  for  the  breach  of  an  agreement  by  the  plaintiff  not  to  set  up  in  the 
same  business  in  the  same  locality:  Lufhurrow  v.  Henderwm,  90  Ga.  482; 
Me&  v.  Mooney,  Id.  413;  Herbert  v.  Ford,  29  Me.  546. 

Whether  Goods  must  be  Rbtubned,  ob  a  Rbtu&n  Tendbbbi>.— It  is 
dear,  as  laid  down  in  the  principal  case,  that  if  a  purchaser  of  goods  wishes 
to  rely  upon  the  vendor's  fraudulent  representations,  or  breach  of  warranty, 
or  the  like,  as  a  complete  bar  to  an  action  for  the  price,  he  must  return  or 
offer  to  return  the  goods,  or  show  them  to  be  entirely  valueless:  Periey  v. 
Batch,  34  Am.  Dec.  56;  Burton  v.  Stewart,  20  Id.  692;  Q\fford  v.  CarviU,  29 
Oal.  589;  Kneedler  v.  Sternbergh,  10  How.  Pr.  70;  ISly  v.  Mun^ford,  47  Barb. 
633.  Though  if  the  property  is  shown  to  be  absolutely  worthless,  no  return 
or  offer  of  return  is  necessary:  Sill  v.  Bood,  15  Johns.  230;  Shepherd  v.  Tem- 
ple, 3  N.  H.  455.  So  where  the  vendor  had  no  title,  the  property  need  not 
be  returned:  Bliss  v.  Clark,  16  Gray,  60.  The  theory  upon  which  a  return  of 
the  property  or  a  tender  thereof  is  required  in  such  cases  to  enable  the  de- 
fendant to  plead  the  plaintiff's  fraud  or  breach  of  warrsnty  in  bar  of  the  ac- 
tion, IS  that  there  must  be  an  entire  rescission  of  the  contract,  and  a  replac- 
ing of  the  parties  in  statu  quo.  It  was  formerly  held  in  England  that  the 
same  rule  applied  where  the  purchaser  sought  to  recoup  or  recover  damages 
for  a  breach  of  warranty:  Leggeit  v.  Cooper,  2  Stark.  1(^;  Orimaldi  v.  WJute, 
4  Esp.  95;  Fisher  v.  Samuda,  1  Camp.  190.  And  in  Ooimecticut  it  wss  held, 
in  Puls^fer  v.  Hotchkiss,  12  Conn.  233,  that  in  an  action  on  a  note,  the  consid- 
eration of  which,  in  part,  was  a  certain  patent  right,  as  to  which  there  were 
fake  representations  by  the  vendor,  the  vendee  could  not  recoup  damages 
therefor,  without  returning  the  article,  or  offering  to  do  so,  because  the  dam- 
ages were  unliquidated.  Bearing  in  mind,  however,  that  the  principle  upon 
which  recoupment  goes  b  not  rescission,  but  affirmance  of  the  contract,  it  is 
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dlear  that  the  Tendee's  keeping  the  article  as  to  which  the  false  representa. 
tioos  or  breach  of  warranty  occurred,  affords  no  objection  to  the  remedy. 

It  is  now  well  settled,  in  accordance  with  this  view,  that  a  vendee  of  chat- 
tels may  reoonp  for  false  representations  by  the  vendor,  or  for  a  breach  of 
warrant,  without  retaining  or  offering  to  xetnm  the  articles,  and  without 
showing  them  to  be  entirely  valueless:  SteigUmaiii  v.  JfffiriUt  7  Am.  Dec  026; 
Wimams  v.  MiUer,  21  Ark.  469;  Andrews  v.  WheaUm,  23  Goon.  112;  OoMres 
▼.  KUe,  21  m.  180;  Peek  v.  Brewer,  48  Id.  54;  Love  v.  Oldhaim,  22  Ind.  51; 
MUler  V.  OaUher,  3  Bush,  152;  Harrington  v.  SiraUon,  22  Pick.  510;  Dorr  v. 
Fisher,  1  Gush.  271;  Raeberry  v.  Afoye,  23  Miss.  320;  Reab  v.  MeAUuter,  8 
Wend.  109;  MtiOer  v.  Eno,  14  N.  T.  597;  Benaud  v.  Peek  2  Hilt.  137;  Ford 
V.  Thonuon,  1  Head,  265;  WUhere  v.  Greene,  9  How.  (U.  S.)  213;  PonUon  v. 
LaUimore,  9  Bam.  ft  Cress.  250.  So  where  the  sale  is  by  sample,  or  with  ex- 
press warranty,  and  the  defendant  has  sold  the  goods:  MuUer  v.  £fno,  14  N« 
Y.  597;  Renamd  v.  Peek,  2  Hilt.  137.  In  case  of  a  sale  by  an  executor,  how- 
ever,  it  is  held  that  the  purchaser  can  not,  in  an  action  for  the  price,  tdke  ad- 
vantage of  false  representations  by  the  executor,  either  as  a  bar,  or  by  way 
of  recoupment,  without  offering  to  rescind:  Wee^aU  v.  Dungan,  14  Ohio  St. 
276.  It  is  said  that  there  is  a  distinction  between  a  warranty  in  an  executed 
sale  and  a  warranty  of  an  article  to  be  manufactured  and  delivered,  and  thai 
in  the  former  case  the  purchaser  may  recoup  for  a  breach  without  returning 
the  article,  but  that  in  the  latter  if  he  receives  the  article  it  is  conclusive  evi- 
dence that  it  corresponds  with  the  warranty:  Cook  v.  Oraif,  2  Bush,  121. 
The  distinction  does  not  seem,  however,  to  rest  on  any  solid  basia  It  Iei  not 
easy  to  perceive  why  a  vendee  under  an  executory  contract  may  not  accept 
an  article  which  does  not  correspond  to  the  warranty,  and  claim  compensa- 
tion for  its  deficiencies,  just  as  he  may  do  where  the  contract  is  execute^  It 
is  reasonable  that  the  acceptance  of  the  article  by  the  vendee  in  the  fonner 
case  without  objection  should  be  held  to  be  evidence  of  its  being  in  accord- 
ance with  the  contract,  but  it  ought  not  to  be  held  conclusive  evidence.  The 
correct  doctrine  as  it  seems  to  us  is,  that  it  is  merely  presumptive  evidence: 
MuUer  v.  J^no,  14  N.  T.  597.  There  are  cases  holding  that  where  a  vendea 
contracts  for  tiie  future  delivery  of  goods  of  a  particular  kind,  and  reoeivea 
and  retains  them,  he  can  not  be  allowed  in  an  action  for  the  price  to  recoup 
damages  because  they  are  not  of  the  stipulated  kind,  and  that  he  can  not  ac- 
cept part  of  them  and  refuse  to  receive  the  residue,  and  then  go  for  recoup- 
ment: Dek^dd  v.  De  Orauw,  3  Keyes,  467;  Shields  v.  PaUee,  2  Sandf.  262. 
In  the  latter  case  the  defendants  contracted  for  certain  iron  of  a  particular 
kind,  and  after  receiving  part,  refused  to  take  the  residue,  and  in  an  action 
for  the  price  endeavored  to  recoup  damages  because  the  iron  was  not  of  the 
kind  called  for  by  the  contract;  but  it  was  decided  that  they  could  not  do  so, 
because  this  amounted  to  affirming  the  contract  in  part  and  rejecting  it  in 
part  The  acceptance  of  part  of  a  quantity  of  wood  under  a  very  similar 
eontraot  was  held  in  Andrews  v.  Ecutnuait  41  Vt.  134,  to  be  no  bar  to  a  re- 
coupment. And  where  a  vendor  agreed  to  sell  a  quantity  of  hats,  and  to  de- 
liver extra  hat-crowns  to  match,  free  of  charge,  and  the  hat-crowns  delivered 
did  not  match,  the  purchaser,  notwithstanding  her  acceptance  and  retention 
of  the  hats,  was  permitted,  in  an  action  for  the  price,  to  recoup  damages  for 
the  breach  of  the  agreement:  King  v.  Paddoek,  18  Johns.  141.  In  Warren 
V.  Van  PeU,  4  E.  D.  Smith,  202,  the  rule  laid  down  is  that  where  one  con- 
tracts to  deliver  goods  of  a  particular  description,  if  there  is  no  fraud  and  the 
description  does  not  amount  to  an  express  warranty,  the  purchaser  can  not 
receive  and  keep  the  goods  and  recoup  his  damages  because  they  are  not  of 
the  stipulated  Idnd;  but  that  otherwise  he  may. 
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« 

Becoufment  m  Contbactb  for  Work  and  Labor.- -The  dootrine  of  re* 
ooapment  has  been  very  frequently  applied  in  actions  for  the  recorery  of 
wages  for  labor  performed.  It  is  well  settled,  that  where  an  employee  soea 
for  compensation  for  labor  performed  tinder  a  special  oontract,  the  employer 
may  reooap  damages  for  the  non-performanoe  of  some  of  the  stipulations  of 
the  oontract  by  the  plaintiff:  BkdgeU  T,,Berlin  MUU  Co.,  52  N.  U.  215;  aa 
in  the  case  of  labor  performed  under  a  building  contract  where  the  work  baa 
not  been  done  according  to  the  contract,  unless  the  deviations  were  sanctioned 
by  the  defendant:  AdUird  v.  Mutdom^  45  HI.  193;  Queen  v.  Doolaa^  55  Id. 
526;  Sktep  v.  Faiton,  66  Id.  467;  OooU  v.  PrMt,  80  Id.  381;  MeCcuidand  v. 
CrtBopf  3  Iowa,  161;  HayaUr  v.  Otoen,  61  Mo.  270.  So  though  the  building 
has  been  accepted:  Adhrd  v.  Muldoon^  45  HL  193;  EsUp  v.  FeiUon,  66  Id. 
467.  And  the  measure  of  damages  is  what  it  would  cost  to  make  the  build- 
ing conform  to  the  contract:  Hayder  v.  Oiseit,  61  Mo.  270;  ThonUm  v.  Plaee^ 
1  Moo.  k  R.  218.  So  where  the  plaintiff,  not  haying  f uUy  performed  the  con- 
timet,  sues  on  a  qiuaUmm  marvil,  the  defendant  may  set  out  the  contract  and 
recoup  damages  for  the  failure  to  perform  it:  BrUton  v.  Turner^  26  Am.  Dee. 
713;  aickdB  v.  PaJUimm,  28  Id.  527;  Duncan  v.  Baker,  21  Kan.  99;  EUwt  v. 
Heath,  14  N.  H.  131;  Steamboai  WeUevUie  v.  Oeieee,  3  Ohio  St.  333;  Dermott 
▼.  Jonee,  12  WalL  1.  But  where  a  contract  for  labor  has  been  substantially 
though  not  entirely  performed,  and  a  note  has  been  giTen  for  less  than  tha 
^ue  of  the  work  performed,  the  non-performance  of  the  residue  can  not  be 
reoonped  in  an  action  on  the  note:  WaUoer  v.  MUlard,  29  N.  Y.  375.  Dam- 
ages for  not  performing  the  contract  within  the  time  specified  may  also  be  re- 
couped in  an  action  on  the  contract,  or  on  a  quantum  meruit  for  compensation: 
Front  etc.  B.  A  Co.  v.  Butler,  60  CaL  574;  Coohe  v.  Preble,  80  HI.  381;  -46- 
hoU  ^  Oateh,  13  Md.  314;  Baxter  v.  Bo8e,  5  HUl,  76;  Wagner  v.  CorkkUl,  40 
Barb.  175;  Coohe  v.  Bhme,  1  Bay,  16.  Particularly  where  the  plaintiff  agreed 
in  the  oontract  to  forfeit  a  stipulated  sum  per  week  for  every  week  that  the 
oompletion  of  the  work  should  be  delayed  beyond  a  specified  time:  J)ucJ> 
uforih  ▼.  AUUon,  1  Mee.  ft  W.  412.  Damages  for  defectiTo  and  unskillful 
workmanship  and  poor  materials  employed  in  building  a  house,  mill,  wall, 
bridge,  steamboat,  or  other  structure,  under  a  contract,  may  be  recouped  ia 
an  action  on  the  contract  or  on  a  quantum  meruit  for  the  agreed  compensation 
or  for  the  value  of  the  work,  whether  there  has  been  an  express  warranty  of 
■kill  or  of  the  soundness  of  the  materials  or  not,  for  in  every  such  contract 
there  is  an  implied  warranty  by  the  party  undertaking  it,  that  he  is  skilled 
in  his  calling,  and  that  such  materials  as  he  furnishes  for  use  in  the  structure  are 
fit  for  the  purpose:  Blandidrd  v.  Ely,  34  Am.  Dec.  250;  Englith  v.  Wileon,  34 
Ala.  201 ;  Higgins  v.  Lee,  16  IlL  495;  Springdale  Cemetery  Aaaodalkm  v.  Smithy 
82  Id.  252;  MitcMl  v.  WiscoUa  Land  Co.,  3  Iowa,  209;  Tves  v.  Van  Eppa,  22 
Wend.  155;  Bloodgood  v.  Ingoldsby,  1  HUt.  388;  Norrie  v.  La  Forge,  3  K  D. 
Smith,  375;  Wade  v.  Haycock,  25  Pa.  St.  382;  Wright  v.  Cumpety,  41  Id.  102; 
Overton  v.  Phelan,  2  Head.  446;  AUen  v.  Hooker,  25  Vt.  137;  Van  Buren  v. 
Diggee,  11  How.  (U.  S.)  461.  And  if  the  work  is  entirely  worthless  so  tha* 
the  structure  faUa  down,  payment  may  be  resiBted  altogether:  Teift  v.  ifoa- 
tague,  7  Am.  Dec.  215. 

The  fact  that  the  defendant  has  accepted  the  work  makes  no  difference  any 
more  than  in  the  case  of  other  warranties:  MitcheU  v.  Wiseotta  Land  Co.,  t 
Iowa,  209;  English  v.  Wils<m,  34  Ala.  201.  Recoupment  of  damages  for  de- 
fective workmanship  in  cases  of  contracts  to  perform  other  work  requiring 
skill  is  admissible  also  in  actions  for  wages  or  on  Skpuantum  meruit:  Field  ▼. 
Ringo,  7  Ark.  435;  RMnaon  v.  Mace,  16  Id.  97;  Bee  Printing  Co.  v.  Hick- 
ham,  4  Allen,  63;  Locke  v.  SmUh,  10  Johns.  250;  Chrant  v.  Button,  14  Id.  377» 
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Hemon  v.  MorUm,  2  Aahm.  150;  Sw^t  t.  ffarrimm,  30  VI.  607.    So  where  the 
employee  sues  the  employer  for  breach  of  other  stipalatlons  in  the  contraoty 
damages  for  tmskillfal  and  unworkmanlike  performance  of  the  labor  may  be 
recouped:  Keyea  v.  Western  Vermont  8laU  Co.,  34  Id.  81.    An  error  com> 
mitted  by  an  attorney,  which  a  cantions  man  might  fall  into,  will  not  defeat 
an  aotion  for  the  amount  of  his  bill:  Moniriou  ▼.  Jeffeiys,  2  Gar.  ft  P.  113. 
Fortunately  "  no  attorney  is  bound  to  know  all  the  law:"  Id.    In  North  Gar^ 
olina  it  is  held  that  where  an  overseer  sues  for  wages  on  his  contract,  having 
served  the  stipulated  time,  his  employer  can  not  recoup  damages  on  the 
ground  that  the  plaintiff  was  lazy  and  trifling,  and  made  a  poor  crop,  though 
it  would  be  otherwise  if  the  action  were  on  a  quantum  meruU:  H6bb%  v.  Red' 
dick,  5  Jones'  L.  80.    Damages  occasioned  by  the  negligence  and  unfaithful' 
ness  of  an  employee  in  the  performance  of  bis  dutiee  may  be  recouped  in  an 
action  for  wages:  Mobile  etc,  B,  JR,  Co.  v.  ClmUon,  69  Ala.  392;  Brunaon  v. 
MarUn,  17  Ark.  270;  Leev,  Clementit,  48  Ga.  128;  ffouatan  v.  Toung,  7  Ind. 
200;  Stoddard  v.  TreadweU,  26  GaL  294;  ^itf  v.  Hatt,  20  Wend.  61;  PhOpe 
V.  Paris,  39  Vt.  611;  dOey^e  Admimutratar  v.  Temy,  31  Id.  401;  De  WUt  ▼. 
CxdUnga,  32  Wis.  298;  Deneio  v.  DaivereUf  3  Gamp.  451.    So  where  l^  such 
negligence  an  injury  is  done  to  a  third  person  for  which  the  employer  is  re- 
sponsible: Campbell  v.  SomeroUle,  114  Mass.  334.    But  damages  for  an  injury 
caused  by  the  employee  by  an  act  outside  the  scope  of  his  employment  can  nol 
be  recouped  in  an  action  brought  by  him  for  wages:  Nashville  etc  B.  B,  Com 
V.  Chtanley,  6  Heisk.  327.     So  damages  for  loss  of  property  of  the  em* 
ployer  through  the  employee's  negligence,  or  for  the  willful  destruction  or 
embezzlement  of  property,  may  be  recouped  in  an  aotion  for  wages:  ffeek  ▼• 
Shelter,  8  Am.  Deo.  700;  Brunatm  v.  Martin,  17  Ark.  270;  Allaire  Works  v. 
Ouion,  10  Barb.  56.    Especially  where  the  plaintiff  has  agreed  to  pay  for 
goods  lost  by  his  negligence:  Le  Loir  v.  Bristow,  4  Gamp.  134. 

Where  one  employed  to  perform  labor  agrees  to  find  certain  materials  bat 
fails  to  do  so,  and  they  are  furnished  by  the  employer,  he  may  reooup  their 
value  in  an  action  for  compensation  for  the  services:  Newton  v.  Ibrster,  13 
Mee.  ft  W.  772.  So  where  a  railroad  contractor  undertakes  to  prooure  the 
right  of  way  from  land-owners  along  the  line,  but  foils  to  pay  to  some  of  them 
their  damages,  leaving  the  company  liable  therefor,  the  amoimt  may  be  r»> 
oonped  in  an  action  for  the  contract  prioe:  Barker  v.  Troy  etc*  B,  B,  Co.,  27 
Vt.  766.  Where  one  agrees  to  furnish  miners  with  an  outfit  for  a  share  in 
their  earnings,  and  subsequently  sues  for  such  share,  the  defendants  may  r»> 
coup  damages  for  non-performance  of  part  of  his  engagement  as  to  the  outfitt 
Logan  v.  TibboU,  4  G.  Greene,  389. 

Where  an  employee  or  servant  enters  into  an  employment  with  an  express 
or  implied  agreement  to  give  a  certain  number  of  days'  notice  before  leaving, 
but  fails  to  do  so,  damages  caused  by  such  failure,  before  the  employer  can 
supply  his  place,  may  be  recouped  in  an  action  for  wages:  SatehweU  v.  WUt' 
iams,  40  Gonn.  371;  Hunt  v.  OHs  Co.,  4  Mete.  464. 

QUKSnON  WHBTHKR  GoirTRACT  FOR  GoO]>S  OR  SlBTIOES  IS  EnTIRB  or  UOt, 

and  as  to  whether  the  party  having  partly  performed  it  can  recover  for  such 
part  performance  on  a  quantum  meruit,  is  discussed  in  the  note  to  Hayward 
V.  Leonard,  19  Am.  Dec  268.  That  question  is  not  very  material  in  deter- 
mining whether  the  defendant  may  reooup  for  the  part  not  performed. 
Whether  the  contract  is  entire  or  not,  if  the  defendant  chooses  he  certainly 
has  the  right  to  accept  the  part  performance,  and  reooup  his  damages  for  the 
residue,  instead  of  relying  upon  the  failure  of  entire  performance  as  a  bar: 
Berry  v.  Diamond,  19  Ark.  262;  Fessler  v.  Love,  43  Pa.  St.  313;  although  ow* 
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ing  to  the  contract  being  entire,  the  plaintiff  when  mied  for  a  breach  might 
not  be  able  to  recoup  his  part  perfonnance:  Stepfiens  v.  Beards  4  Wend.  604. 
In  an  action  l^an  infant  for  part  performance  of  a  contract  for  work  and  labor 
where  the  service  is  yolimtarily  abandoned  before  the  end  of  the  term,  it  is 
held  in  a  number  of  cases  that  the  employer  may  recoup  for  non-performance 
of  the  residue:  Maaes  v.  Stevens,  2  Pick.  332;  MouUon  v.  TrtUk,  9  Meta  677; 
Thomm  ▼.  Dike,  11  Vt  273;  see  also  Lowen  v.  Craasman,  8  Iowa,  325.  This 
doctrine  is  denied,  however,  in  WkUtnanh  v.  HaU,  3  Denio,  876,  on  the  ground 
that  an  infant  has  an  election  to  avoid  his  contract  and  recover  the  value  of 
his  services  upon  an  implied  cusmnpeU,  and  that  the  adult  employer  can  not 
defeat  such  election  and  indirectly  enforce  the  contract  by  recovering  damsf^ 
for  its  breach. 

Rbooupmbnt  in  Oohtraots  fob  Salb  of  Rxai/tt. — ^It  is  well  settled  that 
a  vendee  of  land,  who  has  accepted  a  conveyance  and  is  in  possession,  can 
not  resist  an  action  for  the  payment  of  the  price  on  the  ground  of  the  ven- 
dor's fraud:  CfuUum  v.  Branch  Bank,  37  Am.  Dec.  726;  OUea  ▼.  WUlkum,  Id. 
092,  and  cases  cited  in  the  notes  thereto.    But  it  is  equally  settled  that  he 
may,  in  an  action  or  suit  to  recover  the  purchase  money  or  to  enforce  a  se- 
curity given  therefor,  recoup  damages  for  fiUse  and  fraudulent  representa- 
tions by  the  vendor  as  to  the  location,  boundaries,  quantity,  quidity,  and 
natural  advantages  of  the  land,  and  as  to  timber  and  improvements  thereon, 
and  the  like:  Stale  v.  OaiOard,  1  Id.  628;  Meifard  v.  Shepard,  33  Id.  432; 
Cfouse  V.  Baylea,  38  Id.  614;  Barnes  v.  Anderson,  21  Ark.  126;  Ooodwin  v. 
BMnson,  30  Id.  635;  James  v.  EOiott,  44  Ga.  237;  Stoan  v.  Ehifing,  Morris 
(Iowa),  344;  Moberfy  ▼.  Alexander,  19  Iowa,  162;  Cobum  v.  Ware,  30  Me. 
202;  Myers  v.  EsteU,  47  Miss.  4;  Estell  v.  Myers,  64  Id.  174;  House  v.  Mar- 
shall, 18  Mo.  368;  AUen  v.  ShackeUon,  15  Ohio  St.  146;  Adams  v.  Wylk,  1 
Nott  k  M.  78;  Tunno  v.  Fludd,  1  McCord,  121;  Ahercrombie  v.  Otrings,  2  Rich. 
127;  Leujts  v.  WoodfcUc,  68  Tenn.  26;  Kelly  v.  Pember,  36  Vt.  183.     See  gen- 
erally, as  to  fraudulent  representations  by  a  vendor  of  Und,  the  note  to  Bast- 
wish  v.  Lewis,  2  Am.  Dec.  77.    No  offer  to  rescind  the  contract  is  necessary 
to  enable  a  purchaser  of  land  to  recoup  damages  for  fraudulent  representa- 
tions by  the  vendor  as  to  the  particulars  above  indicated:  Ooodmn  v.  Mobin' 
son,  30  Ark.  636;  Myers  v.  Estett,  47  Miss.  4;  Kelly  v.  Pember,  36  Vt.  183. 
The  vendee  of  land  may  also  recoup  in  an  action  for  the  purchase  money  for 
fixtures,  timber,  or  crops  removed  by  the  vendor  after  the  sale,  before  deliv- 
ery of  possession:  Orand  Lodge  y,  Knox,  20  Mo.  433;  Gordon  v.  Bruner,  49 
Id.  570;  Weakland  v.  Hoffman,  60  Pa.  St.  513.     But  of  course  where  the 
removal  of  a  growing  crop  is  a  mere  trespass,  it  is  not  a  proper  subject  of 
recoupment:  Slaybaek  v.  JoTies,  9  Ind.  470.    Partial  failure  of  title  to  land 
conveyed  with  warranty,  is  no  ground  of  recoupment  in  an  action  for  the 
purchase  money,  so  long  as  the  grantee  remains  in  undisturbed  possession; 
because,  until  eviction,  there  is  no  breach  of  the  warranty:  Wheat  v.  Dotson, 
12  Ark.  699;  Ke^  v.  Henson,  17  Id.  264;  Morrison  v.  Jewell,  34  Me.  146; 
Wenitoorth  v.  Chodwin,  21  Id.  160;  Lamerson  v.  Marvin,  8  Barb.  9;  HiU  ▼. 
Butler,  6  Ohio  St.  207.    But  as  to  a  breach  of  the  covenant  of  seisin  it  is 
otherwise,  for  that  covenant,  if  broken  at  all,  is  broken  as  soon  as  made: 
Tallmadge  v.  Wal'.is,  25  Wend.  107;  Tone  v.  Wilson,  81  Dl.  529;  Walker  v. 
Wilson,  13  Wis.  622;  Akerly  v.  Vilas,  21  Id.  88;  Lotoryv,  Hurd,  7  Minn.  366. 
In  accordance  with  the  rule  that  mere  defect  of  title  is  no  ground  of  i^ecoup- 
ment  where  land  is  conveyed  with  coveuants  of  warranty  and  against  incum- 
brances, it  is  held,  that  the  existence  of  incumbrances  upon  the  land  at  the 
time  of  conveyance  can  not  be  set  up  to  abate  the  recovery  in  an  action  for 
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the  purchaae  money:  Timma  v.  Skannon,  10  Md.  296;  MUU  v.  Saunden,  4 
Neb.  190;  Whider  v.  Hieka,  5  Blaokf.  100;  SmUh  v.  Aeherman,  Id.  641; 
Lattin  v.  VaU,  17  Wend.  188.  Bat  the  vendee  may  diecharge  an  inoumbrance 
and  recoup  the  money  expended  in  so  doing:  HoUey  ▼.  Tounge^  27  Ala.  203; 
Brodie  v.  WatkinSy  31  Ark.  319;  Walher  v.  Sedgwich,  8  Cal.  398;  SchuehTnan 
V.  Knoebel,  27  111.  175;  MeDoweU  v,  Milroy,  69  Id.  498;  ^oJber  v.  HaUaback,  4 
Ind.  533;  StUweU  v.  0%ap;9e2/,  30  Id.  72;  DavM  v.  Bean,  114  Mass.  358;  MUU 
y.  Saunden,  4  Neb.  190;  Sheldon  v.  Sinumds,  Wright  (Ohio),  724.  But  it 
•eems  that  the  sum  paid  to  xemoye  the  incambranoe  must  have  been  the  low- 
est for  whioh  it  could  be  got:  Baker  v.  BaUeback,  4  Ind.  533.  It  la  the  sum 
paid,  and  not  the  faoe-T&lue  of  the  incumbrance,  which  is  reconpable:  Me- 
DoweU ▼.  MUroy,  69  111.  498;  Dame  v.  Bean,  114  Maas.  358.  If  the  land  ia 
lold  under  the  Uen  of  the  incumbrance  and  the  purchaser  buys  it  in,  he  may 
recoup  the  amount  of  his  bid  and  interest:  Burk  v.  Glementa,  16  Ind.  132. 

In  South  Carolina,  a  defect  of  title  to  land  conveyed  with  warranty  is  ad- 
missible by  way  of  discount  under  the  statute  without  erictiou,  in  an  action 
for  the  price:  Henmngv,  WUherSt  6  Am.  Dec.  689;  Sumter  ▼.  WeHshj  2  Bay, 
658;  Ward  v.  RevU,  3  Bich.  427.  But  there  must  be  a  valid  outstanding 
paramount  title  in  another  to  constitute  a  ground  of  recoupment,  and  a  meire 
unrecorded  agreement  to  convey,  or  an  agreement  to  convey  a  mere  easement* 
is  not  enough:  WWiame  v.  Oliver^  Cheves,  115.  If  the  title  conveyed  by  the 
defendant's  deed  is  a  good,  equitable  title,  which  is  capable  of  being  converted 
into  a  legal  title,  there  can  be  no  recoupment  against  the  purchase  money: 
ffodges  v.  Connor,  1  Speer,  120.  It  seems  also  that  in  Alabama,  under  the 
code,  a  defect  of  title  is  admissible  by  way  of  recoupment,  where  land  has 
been  conveyed  with  warranty;  alUer  before  the  code:  Martin  v.  Wharton^ 
38  Ala.  637. 

The  existence  of  a  public  road  across  land  conveyed  with  warranty  is  no 
ground  of  recoupment  or  defalcation  from  the  purchase  money:  Peek  ▼.  Jonee, 
70  Pa.  St.  83.  A  failure  of  the  vendor  to  furnish  his  vendee  with  munimenta 
of  title,  whereby  the  latter  sustains  injury  from  repeated  trespasses,  has  been 
held  a  good  ground  of  defalcation  from  the  purchaae  money:  Penn  v.  PrteUm^ 
2  Rawle,  14. 

Rbcoupmsnt  IK  Actions  bstwbxn  Landlord  and  Tenant. — In  actions 
for  rent  the  tenant  may  recoup  damages  for  false  representations  by  the 
lessor,  that  he  owned  the  entire  premises,  when  he  owned  only  a  part:  Allaire 
v.  Whitney,  1  Hill,  484;  S.  C,  4  Denio',  554;  or  false  representations  aa  to  the 
quality  of  the  leaaed  land:  Avery  v.  Brown,  31  Conn.  398;  or  aa  to  the  capa- 
city of  a  leaaed  mill:  Cage  v.  PhiUips,  38  Ala.  382;  or  as  to  the  sanitary  con- 
dition of  the  premises:  Burroughe  v.  Clancy,  53  111.  30.  But  not  for  their 
bad  condition,  where  there  are  no  such  representations,  and  he  enters  with 
knowledge  of  their  condition:  Weatlake  v.  De  Chraw,  25  Wend.  669.  He  may 
also  recoup  damages  for  a  breach  of  the  covenant  of  quiet  enjoyment:  Toiu 
V,  Brace,  8  Paige,  597;  Mayor  etc,  of  New  York  v.  MaXnt,  13  N.  Y.  151; 
UoUbrookv.  Young,  108  Mass.  83;  TUey  v.  Mayers,  43  Pa.  St.  404;  Pepper  v. 
Rowley,  73  111.  262.  Therefore  he  may  recoup  for  an  eviction  by  title  paia 
mount  from  part  of  the  premises,  or  from  the  enjoyment  of  an  easement,  let 
therewith:  Tone  v.  Brace,  8  Paige,  697;  Blair  v.  Claxton,  18  N.  Y.  529; 
Tiley  v.  Mayers,  43  Pa.  St.  404.  Where  he  buys  in  an  incumbrance  to  pro- 
tect his  poasession,  it  is  held  in  Nebraska,  under  the  statute,  that  he  may  set 
it  off  in  an  action  for  the  rent:  Thrall  v.  Omaha  Hotel  Co.,  5  Nob.  295;  S.  C, 
25  Am.  Rep.  488.  He  can  not  recoup  for  mere  trespasses  by  the  lessor; 
Cram  v.  Dresser,  2  Sandf.  120;  Levy  v.  Bend,  1  E.  D.  Smith,  169;  Mayor 
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eUi.qfNew  York  y.  Mabie,  13  N.  T.  151;  BartleU  v.  Farringtan,  120  Mmm. 
284;  JTulme  v.  Brcwn,  3  Heiak.  679.  A  breach  of  the  lessor's  oovenant  to 
repair  is  also  good  ground  for  reoonpment  in  an  action  for  rent,  or  in  replevin 
for  goods  distrained  for  rent:  NiehoU  v.  Dusenbury,  2  N.  T.  283;  Myen  v. 
Bvma,  35  Id.  269;  Whitbeek  v.  Skifmer,  7  Hill.  53;  D<nvfm  v.  Potter,  5  Denio^ 
306;  Martin  v.  Hill,  42  Ala.  275;  FmOer  v.  Payne,  49  Miss.  32;  Oreen  y. 
^eU,  3  Mo.  App.  291.  Or  the  tenant  may  make  the  repairs  himself,  and 
recoup  the  expense  thereof:  MytrB  v.  Bums,  35  N.  Y.  269.  He  may  recoup 
also  for  breach  of  an  agreement  by  the  lessor  to  supply  steam-power  to  thtt 
premises:  Craaie  v.  Hardnum,  4  K  D.  Smith,  339;  or  for  breach  of  an  agree> 
ment  implied  from  the  terms  of  the  lease,  that  a  building  let  for  a  store  will 
be  finished  and  fitted  up  for  use  as  such:  La  Forge  v.  Man^/ield,  31  Barb.  345. 
In  Johneon  v.  Hqffman,  53  Mo.  504,  it  was  determined  that  in  an  action  of 
forcible  entry  brought  by  the  lessee  against  the  lessor  of  premises  under  ft 
contract  to  farm  on  the  shares,  the  defendant  oould  not  recoup  damages  for  a 
breach  of  the  agreement. 

In  an  Action  bt  a  Oabbixb  vob  Freight  on  goods,  the  defendant  may 
recoup  for  the  non-delivery  or  loss  of  part  of  the  goods:  HinadeU  t.  Weed,  5 
Denio,  172;  Byrne  v.  Weeks,  7  Bosw.  372;  Snow  v.  Carruth,  1  Sprague,  324. 
But  in  England  it  is  held,  that  the  consignee  named  in  a  bill  of  lading  can 
not»  when  sued  for  freight,  recoup  for  goods  mentioned  in  the  bill  of  lading, 
which  were,  in  foot,  never  put  on  board:  Meyer  v.  Dresser,  16  Com.  B.  (N.  S.) 
646;  S.  C,  33  Ji.  J.  C.  P.  289;  12  W.  R.  983;  10  L.  T.  (N.  S.)  612.  In  8th^ 
son  V.  HaU,  1  H.  ft  N.  831;  S.  0.,  26  L.  J.  Ex.  212,  in  an  action  for  freight 
and  porterage,  the  defendant  pleaded  that  part  of  the  daim  was  for  lighter- 
age on  a  quantity  of  coal  which  was  lost  through  the  plaintiff's  negligence,  the 
value  thereof  being  equal  to  the  sum  pleaded  to,  and  relied  upon  the  same  as 
an  equitable  set-ofi^  but  it  was  decided  that  the  plea  was  bad,  and  that  the 
defendant  must  resort  to  a  cross-action.  In  an  action  for  freight,  the  defend- 
ant may  also  recoup  damages  for  injury  to  the  goods  whUe  in  transit,  where 
the  injury  is  one  for  which  the  carrier  would  be  liable  in  an  independent 
action:  Bearse  v.  Bopes,  1  Sprague,  331;  Ward  v.  Fellers,  3  Mich.  281;  Bat^ 
erqft  v.  Peters,  4  Id.  619;  Ogden  v.  Coddington,  2  E.  D.  Smith,  317;  Schmnger 
V.  Baynumd,  83  N.  Y.  192;  S.  C,  38  Am.  Rep.  415.  So  he  may  recoup  for 
extra  insurance  made  necessary  by  a  deviation:  ThcUeher  v.  McOtdloh,  OU 
cott,  365.  But  not  where  the  goods  had  arrived  when  the  insurance  was 
effected,  and  there  was  no  unreasonable  delay:  Nye  v.  Ayres,  1  K  D.  Smithy 
532. 

In  case  of  connected  lines  of  railway  belonging  to  different  oompanie% 
who  divide  the  freight  proportionately  for  goods  carried  over  the  whola 
line,  in  an  action  for  freight  by  one  of  the  companies  the  defendant  may 
recoup  for  injuries  to  the  goods  on  another  part  of  the  line:  FUMurg  etc  iS. 
B.  Co,  V.  Hanna,  6  Gray  539.  But  not  for  other  goods  lost  at  another  tima 
on  another  part  of  the  line:  Merrick  v.  Gordon,  20  N.  Y.  93. 

Otheb  Inbtangbs  of  Application  of  Doctrine. — In  an  action  by  a  ware- 
houseman for  advances  on  goods,  the  defendant  may  recoup  for  a  loss  of  the 
goods  by  the  plaintiff's  negligence:  Haidiett  v.  Gibson,  13  Ala.  587.  A  bailee 
sued  for  the  conversion  of  goods  may  recoup  for  a  lien  for  labor  bestowed 
thereon:  Longstreet  v.  Phile,  39  N.  J.  L.  63.  And  where  a  baUee  of  a  horse 
hired  for  a  certain  journey,  is  sued  for  the  hire,  he  may  recoup  for  expenses 
made  necessary  in  procuring  other  means  of  completing  the  journey,  by  the 
horse  falling  lame  on  the  road  without  his  fault:  Harrington  v.  Snyder,  3 
Barb.  380.    But  expenses  incurred  by  the  hirer  of  a  chattel,  in  successfully 
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defending  an  action  of  trover  brought  against  him  by  the  bailor,  can  not  be 
recouped  in  an  action  for  the  hire:  DteaM  v.  DunJdin,  33  Ala.  47.  Whore  a 
debtor  pledges  property  to  secure  his  debt,  under  an  agreement  that  he  is  to 
determine  when  and  how  it  shall  be  sold,  and  the  creditor  sells  In  violation 
of  the  agreement,  in  an  action  against  him  by  the  debtor  for  money  had  and 
received,  it  ta  held  that  he  may  recoup  the  amount  of  his  debt:  Bdden  v.  Per- 
kma,  78  IlL  449 
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[5  HZLL.  131]. 

Ten-pib  Allbt  Kept  for  Gain  is  a  Nuisancb  at  common  law,  and  may  be 
prohibited  by  a  municipal  corporation  under  a  charter,  aathmizliig  it  to 
make  by-laws  relative  to  nuisances  generally.  So,  although  the  rulee  of 
such  alley  expressly  forbid  all  betting. 

LlOISLATUBB  HAT  AUTHORIZX  MlTNICIPAL  COBPOILATION  TO  MaXB  Bt-I*AW» 

for  local  objects,  such  as  the  prevention  of  nuisances. 

AonoN  by  the  trusteeB  of  Albion^  brought  originally  befoze  a 
justice,  to  recover  a  penalty  for  the  violation  of  an  ordinance  of 
the  village,  prohibiting  the  keeping  of  ball-aUeys  for  gain.  The 
terms  of  the  ordinance  and  the  clause  of  the  village  charter  re- 
lating to  the  subject  are  stated  in  the  opinion.  It  was  admitted 
that  the  defendant  kept  a  ten-pin  alley  in  the  village,  and  charged 
a  certain  sum,  paid  by  the  loser,  for  every  game  played  thereat, 
and  that  on  a  certain  day  two  persons  played  a  series  of  games 
there,  and  paid  the  defandant  his  regular  charge  for  the  use  of 
the  alley.  It  was  also  admitted  that  there  were  printed  rules 
posted  up  in  the  alley,  establishing  certain  regulations  for  the 
playing  of  the  game.  Among  other  rules  were  the  following: 
"No  minors  or  boys  allowed  in  the  alley."  "No  betting  al- 
lowed." Judgment  for  the  plaintiffs,  a£Srmed  by  the  common 
pleas  on  certiorariy  and  the  defendant  brought  error. 

8.  B.  8.  Malher,  for  the  plaintiff  in  error. 

A.  Thomas,  for  the  defendant  in  error. 

By  Court,  Cowen,  J.  This  case  has  been  argued  mainly  on 
the  general  words  at  the  conclusion  of  the  fourth  section  of  the 
village  charter:  Sess.  L.  of  1828,  pp.  447,  448.  So  far  as  the 
arguments  go  on  these,  they  need  not  be  considered;  for  I  am 
of  opinion  that  the  offense  prohibited  is  within  the  more  par- 
ticular words.  Among  other  things,  the  trustees  are  authorized 
by  that  section  to  make  by-laws  relative  to  slaughter-houses  and 
nuisances  generally.  The  by-law  in  question  provides,  that  it 
shall  not  be  lawful  for  any  person  to  keep  or  maintain  any  ball- 
alley,  or  apparatus,  alley,  machine,  building,  or  inclosure,  con- 
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Btructed  or  used  for  the  purpose  of  playing  thereon  or  there- 
with, at  the  game  called  or  known  by  the  name  of  nine-pins  or 
ten-pins,  for  gain,  hire,  reward,  or  emolument  of  any  kind,  or 
in  any  manner  whatsoever.  Establishments  of  this  kind  in 
populous  communities  are,  at  best,  and  even  when  used  without 
hire,  very  noisy,  and  have  a  tendency  to  collect  idle  people  to  • 
gether  and  detain  them  from  their  business.  When  built  and 
kept  on  foot  for  gain,  the  owner  is  interested  to  invite  and  pro- 
cure as  full  an  attendance  as  possible,  day  after  day;  and  for 
this  purpose  temptations  beyond  mere  amusement  are  often  re- 
sorted to,  such  as  drinking  and  gaming.  So  far  as  I  have  been 
able  to  discover,  erections  of  every  kind  adapted  to  sports  or 
amusements,  having  no  useful  end,  and  notoriously  fitted  up 
and  continued  with  the  view  to  make  a  profit  for  the  owner,  are 
considered  in  the  books  as  nuisances.  Not  that  the  law  dis- 
countenances innocent  relaxation;  but  because  it  has  become 
matter  of  general  observation,  that,  when  gainful  establishments 
are  allowed  for  their  promotion,  such  establishments  are  usually 
perverted  into  nurseries  of  vice  and  crime.  Common  stages  for 
rope-dancers  have  been  adjudged  nuisances  at  the  common  law; 
*'  not  only,''  says  Hawkins,  "  because  they  are  great  temptations 
to  idleness,  but  also  because  they  are  apt  to  draw  together  great 
numbers  of  disorderly  persons,  which  can  not  but  be  very  incon- 
venient to  the  neighborhood:"  1  Hawk.  P.  C,  by  Curwood,  c. 
32,  sec.  6.  In  the  next  section  he  distinguishes  between  places 
kept  for  such  useless  sports,  and  play-houses,  which  were  origi- 
nally instituted  for  the  laudable  design  of  recommending  virtue 
to  the  imitation  of  the  people  and  exposing  vice  and  folly. 
These,  he  says,  are  not  nuisances  in  their  own  nature;  but  may 
only  become  such  by  accident;  whereas  the  others  can  not  but 
be  nuisances.  I  mention  common  stages  for  rope-dancing,  be- 
cause bowling-alleys  were  long  since  held  to  stand  on  the  same 
footing:  Jacob  HalVs  Case,  1  Mod.  76.  Hall,  a  rope-dancer, 
had  erected  a  stage,  or  was  about  erecting  one,  at  Charing  Cross, 
which  the  court  of  king's  bench  pronounced  to  be  a  nuisance. 
Hale,  C.  J.,  mentioned  as  a  precedent,  '^  that  in  the  eighth  year 
of  Charles  I.,  Noy  came  into  court  and  prayed  a  writ  to  pro- 
hibit a  bowling-alley  erected  near  St.  Dunstan's  Church,  and 
had  it."  In  the  report  of  HalL's  Case,  in  2  Keb.  846,  Chief 
Justice  Hale  is  represented  as  saying  that  **  Noy  prayed  a  writ 
to  remove  a  bowling-alley;  and  had  it,  without  any  presentment 
at  all.  Thus  we  see  Hawkins  is  sustained  by  the  highest  au- 
thority in  saying  that  such  places  can  not  but  be  nuisances. 
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The  tendency  of  the  alley  being  well  known,  it  was  adjudged 
to  be  a  nuisance  of  itself;  and  a  writ  accordingly  issued  to  re- 
move it  without  any  trial.  Now  this  is  not  because  rope-danc- 
ing, or  playing  at  nine-pins,  or  any  other  game  with  bowls  is  a 
mischief;  nor  that  being  a  spectator  at  a  rope-dance  is  censura- 
ble in  the  least.  Such  acts  are  not  nuisances.  In  themselves 
they  are  entirely  innocent.  The  nuisance  consists  in  the  common 
and  gainful  establishment  for  the  purpose  of  sports,  having  the 
aptitude  and  tendency  of  which  Hawkins  speaks;  not  that  this 
always  produces  the  consequences  of  which  he  complains,  but 
because  there  is  imminent  danger  of  its  doing  so.  A  deposit  of 
gunpowder — ^a  useful  article — among  a  block  of  houses,  might 
be  very  harmless;  yet  it  is  a  public  nuisance,  from  the  danger 
of  explosion:  Anonymouay  12  Mod.  342.  The  case  of  The  Peo- 
pie  V.  Sergeant,  8  Cow.  139,  is  relied  on,  which  held  that  a  room 
kept  for  the  playing  of  billiards  was  not  a  public  nuisance, 
though  a  profit  was  made  of  it.  But  the  court  disavow  the  in- 
tent to  interfere  with  the  principle  laid  down  by  Hawkins.  On 
the  contrary,  they  refer  to  it  with  approbation,  and  admit  that 
the  keeping  of  a  gaming-house  was  an  indictable  ofEense  at  com- 
mon law.  This  was  held  expressly  in  Bex  v.  Dixon,  10  Mod.  335. 
Yet  the  act  of  gaming  was  no  more  criminal  by  that  law  than 
dancing  on  a  rope  or  playing  at  cricket.  It  may  be  somewhat 
difficult  to  reconcile  The  People  v.  Sergeant  with  the  general 
principle  which  seems  perfectly  well  settled;  but  the  case  claims 
no  more  than  that  a  billiard-room,  appearing  to  be  kept  in  a  par- 
ticular way,  forms  an  exception.  In  general,  the  law  is  not 
scrupulous  about  actual  results.  It  sees  that  a  building  has 
been  erected  for  at  least  an  idle  purpose,  the  probable  conse- 
quences of  which  will  be  pernicious.  It  does  not  stop,  there- 
fore, and  call  witnesses  to  prove  that  it  is  so  in  fact.  When 
Hall,  the  rope-dancer,  was  brought  up.  Lord  Hale  held  it  enough 
that  the  stage  had  been  or  was  about  to  be  erected.  He  told 
him  he  understood  it  was  a  nuisance  to  the  parish.  It  is  true 
that  some  of  the  inhabitants,  being  present,  said  it  occasioned 
broils  and  fightings,  and  drew  so  many  rogues  to  the  place  that 
they  lost  things  out  of  their  shops  every  afternoon.  But  this 
information  was  not  received  as  from  witnesses.  No  one  could 
on  his  oath  connect  the  cause  with  the  effect;  and  no  one  ap- 
pears to  have  been  sworn.  All  the  evils  complained  of  might 
have  existed  without  the  stage.  Had  the  erection  been  for  the 
purpose  of  some  useful  business  or  object,  actual  consequences 
woiild  have  been  inquired  of.     But  it  was  the  simple  case  of  one 
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nan  squandering  his  time  for  money,  in  order  to  induce  others 
to  waste  both  their  time  and  money. 

No  one  is  so  blind  as  not  to  see  that  such  places,  on  their  be- 
coming known,  bring  togetiier  the  most  profligate  mixtures; 
brawlers,  drunkards,  gamblers,  blacklegs,  pickpockets,  and 
other  petit  thieves.  Lord  Hale  did  not  want  witnesses  of  this. 
All  he  wanted  was  the  notoriety  of  the  fact — ^the  testimony  of 
^xperienee.  According  to  the  report  of  HdU's  Case  in  2  Eeb. 
^46,  there  were  mereaffidavits  that  Hall  was  going  on  to  build 
his  booth,  which  was  not  yet  done.  The  reporter  adds  that, 
after  the  court  were  informed  of  the  working,  they  sent  for 
Hall  and  the  workmen  by  a  tipstaff;  "  and  because  he  would  not 
enter  into  a  recognizance  not  to  build  on,  they  committed  him, 
4Uid  then  he  ceased."  Yentris  gives  the  same  account  of  the 
matter:  1  Yent.  169.  He  says,  the  complaint  was  that  the 
booth  was  erecting,  and  that  Hall  intended  to  show  his  feats  of 
lictivity  to  the  annoyance  of  the  complainants  "  by  reason  of 
the  crowd  of  idle  and  naughty  people  that  would  be  drawn 
thither,  and  their  apprentices  inveigled  from  their  shops."  The 
court  ordered  him  to  stop,  to  which  he  replied,  with  great  im- 
pudence, that  he  had  the  king's  warrant  for  it  and  promise  to 
bear  him  harmless.  After  committing  him,  the  court  caused  a 
record  to  be  made  of  the  nuisance,  as  upon  their  own  view,  and 
awarded  a  writ  to  the  sheriff  to  prostrate  it.  All  this  is  only 
following  out  the  rule  of  law  that  a  man  shall  be  holden  ac- 
countable for  the  probable  consequences  of  his  acts;  the  obvi- 
ous ground  on  which  the  court  proceeded  a  few  years  before  in 
the  case  of  the  bowling-alley  vrithout  even  waiting  for  a  pre- 
sentment. In  Bex  V.  Moore,  3  Bam.  &  Adol.  184,  the  defend- 
ant was  convicted  on  the  ground  that  he  had  collected  a  crowd 
in  his  own  field  for  pigeon-shooting,  by  which  the  neighborhood 
was  annoyed;  and  he  was  held  guilty  of  a  nuisance.  Littiedale, 
J.,  said:  "  No  doubt  it  was  not  his  [the  defendant's]  object  [to 
create  a  nuisance].  If  it  be  the  probable  consequence  of  his  act, 
he  is  answerable  as  if  it  were  his  actual  object.  If  the  experi- 
ence of  mankind  will  lead  any  one  to  expect  the  result,  he  will 
be  answerable  for  it."  In  Rex  v.  ffowel,  3  Keb.  465,  which  was 
in  the  27  Gar.  U.,  the  court  thought  an  indictment  for  a 
nuisance  in  keeping  a  cockpit  valid  at  common  law;  and  this 
again  on  the  authority  of  the  bowling-alley  case  which  they 
mentioned  and  said  it  was  pulled  down  as  a  common  nuisance. 
In  Bex  V.  Dixouy  the  indictment  was  simply  for  keeping  a  com- 
mon gaming-house.    No  consequences  were  mentioned;  and  it 
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did  not  conclude  ad  commune  nocumentum.  It  was  therefore  in- 
sisted that  it  could  not  be  good  at  common  law.  The  court 
answered,  the  conclusion  was  not  necessaiy,  because  the  act  wa» 
an  offense  in  its  own  nature. 

In  the  case  before  us,  the  rules  of  playing  in  Tanner's  ball- 
alley  are  stated,  with  an  instance  of  play  by  persons  who  hired 
the  alley,  and  proceeded  under  the  inspection  and  reckoning  of 
Tanner.  I  have  gone  into  a  consideration  of  the  cases,  to  show 
that  a  building  which  the  law  considers  a  nuisance  in  its  own 
nature,  when  kept  in  a  particular  way  and  for  a  particular  pur- 
pose, is  not  to  be  tested  by  appearances.  It  can  not  be  modi- 
fied by  printed  rules  against  the  practice  of  gambling,  and  by 
the  surveillance  of  the  owner  as  if  to  see  tha^  they  are  not 
violated.  The  law  knows  that  appearances  are  of<ten  simulated. 
Yicious  houses  commonly  make  loud  pretensions  to  such  supe- 
rior regularity,  that,  however  others  may  behave,  they  would  bo 
thought  an  exception.  In  the  case  of  the  ball-alley  mentioned 
by  Lord  Hale,  the  court  did  not  send  and  inquire  what  appear- 
ances of  regularity  and  decency  might  be  affected  by  tiie  owner. 
Information  that  it  was. a  bowling-alley  satisfied  them;  and  they 
issued  a  writ  to  abate  it,  without  waiting  for  a  trial.  Their  own 
sagacity  spoke  as  to  the  ultimate  effects.  If  ibe  building  had 
been  so  far  well  conducted,  so  much  the  better  for  commn- 
nily.  The  court  determined  that  it  should  not  afterwards  be 
conducted  at  all,  on  account  of  the  consequences  which  would 
probably  ensue.  Suppose  a  woman  to  hold  out  her  house  aa 
one  of  ill-fame.  Does  it  take  from  it  the  character  of  a  nui- 
sance, that  there  has  been  no  instance  of  actual  prostitution? 
Or,  on  trying  it  under  an  indictment,  would  it  be  necessary  to 
show  a  case  of  prostitution?  The  law  applies,  as  we  have 
seen,  the  presumplio  juris  et  de  jure,  A  man  who  should  erect 
a  pig-sty  under  his  neighbor's  window,  could  hardly  excuse^ 
himself  by  showing  that  he  intended  to  keep  it  clean  and  in- 
offensive, although  the  thing  is  useful  in  itself.  A  house  in  a. 
populous  town,  divided  for  poor  people  to  inhabit  during  th& 
prevalance  of  an  infectious  disease,  is  a  nuisance:  1  Boll.  Abr. 
139,  tit.  Nusans  Common  (F),  3.  The  law  does  not  wait  for 
the  disease  to  spread.  It  exercises  a  wise  forecast,  and  repels 
the  evil  at  the  threshold.  It  does  the  same  thing  in  favor  ol 
public  morals  and  public  economy.  A  useless  establishment, 
wasting  the  time  of  the  owner,  tending  to  fasten  his  own  idle 
habits  on  his  family,  and  to  dmw  the  men  and  boys  of  the 
neighborhood  into  a  bad  moral  atmosphere — ^a  place  which,  in. 
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despite  of  every  care,  will  be  attended  by  profligates,  with  eril 
communication,  and  at  best  with  a  waste  of  time  and  money, 
followed  by  the  multiplication  of  paupers  and  rogues — ^has  al- 
ways been  considered  an  obvious  nuisance. 

Surely  wo  have  not  come  to  an  age  when  the  morality  of  the 
law  is  relaxed  beyond  what  it  was  in  the  reign  of  Charles  II., 
the  date  of  Hall's  booth,  erected,  as  he  said,  by  license  from  the 
king.  This  was  a  very  probable  account.  Charles  was  known 
to  be  the  most  careless  in  his  moral  conduct  of  any  man  in  his 
kingdom,  and  to  keep  a  court  which  was  abandoned  to  all  sorts 
of  licentiousness.  The  Duke  of  Buckingham,  his  principal  ad- 
viser, was  said  himself  to  have  been  a  rope-dancer.  It  is  not 
very  likely  that  a  king  whose  palace  was  distinguished  for  being 
the  largest  brothel  in  Europe,  and  who  is  known  to  have  dis- 
missed Lord  Clarendon  on  the  joint  advice  of  Buckingham  and  * 
the  Duchess  of  Cleveland,  a  prostitute,  would  hesitate  to  license 
any  vicious  establishment  for  which  such  courtiers  might  invoke 
his  patronage.  The  rule  of  the  common  law  becomes  more  evi- 
dent, and  the  precedent  referred  to  more  imposing,  when  thus 
placed  in  contrast  with  the  moral  waste  by  which  it  was  sur- 
rounded. I  must  be  allowed  to  protest  against  the  supposition 
that  the  same  law  will,  in  this  age  and  countiy,  and  in  such  a 
village  as  Albion,  hold  practices  to  be  innocent  which  were  de- 
nounced as  offenses  against  public  morals  and  economy  in  the 
reign  of  Charles  II.  I  say  Charles  II.  I  am  aware  that  the 
bowling-alley  was  torn  down  in  the  previous  reign;  but  it  was 
cited  as  a  precedent  in  point  to  that  of  the  rope-dancer's  booth. 
The  more  modem  precedents  leave  no  room  for  suspecting  re- 
laxation. In  1  Geo.  ni.  (1761),  an  indictment  at  common  law 
was  sustained,  which  charged  a  house  to  be  disorderly,  because 
the  defendant,  for  his  gain,  lucre,  and  profit,  invited  evil  and  ill- 
disposed  persons,  of  ill  name  and  fame,  and  of  dishonest  con- 
versation, to  congregate  in  it,  where  they  remained,  '*  fighting 
of  cocks,  boxing,  playing  at  cudgels,  and  misbehaving  them- 
selves:'* Bex  V.  Higginson,  2  Burr.  1232.  Coming  to  our  own 
country,  we  find  the  law,  as  here  administered,  denouncing  pen- 
alties against  the  remotest  approaches  to  moral  infection.  The 
act  of  1815  incorporating  the  town  of  Franklin,  in  Tennessee, 
gave  the  town  power,  as  in  the  act  before  us,  to  make  by-laws 
for  the  prevention  of  nuisances.  A  by-law  was  passed  inflicting 
a  penalty  of  five  dollars  on  any  person  who  should  exhibit  a 
stud-horse  in  the  town.  The  defendant  having  exhibited  his 
horse,  the  supreme  court  held  the  act  to  be  a  nuisance,  on  the 
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principle,  as  they  remarked,  which  condemned  alehouses,  gam- 
ing-houses, brothels,  booths  for  rope-dancers,  mountebanks,  and 
the  like:  Ndin  v.  Mayor  and  Aldermen  of  Franklin,  4  Yerg.  163. 
The  case  is  the  stronger,  because  the  exhibition  was  in  itself 
necessary  in  the  breeding  of  horses.  Yet  the  ofEensive  character 
of  the  employment,  and  the  place  where  exercised,  were  held 
sufScient  to  characterize  the  act  as  criminal  per  se. 

The  only  argument  I  haTe  urged  in  excuse  for  bowling-alleys 
is,  that  the  exercise  of  the  players  is  conducive  to  health.  In 
this  respect  such  alleys  have  been  compared  with  bath-houses. 
The  answer  is,  that  there  are  various  other  kinds  of  exercise  en- 
tirely equivalent;  and  if  not,  the  means  of  playing  with  bowls 
are  easily  accessible  without  those  public  establishments  carried 
on  for  hire  which  the  law  has  denounced  as  of  evil  tendency. 
The  playing  with  cards  and  dice  has  been  recognized  by  grave  au- 
thority as  useful  in  recreating  and  fitting  a  person  for  business: 
Bac.  Abr.,  Gaming  (A).  Yet  it  would  scarcely  be  pretended 
that  a  card  or  dice-room  kept  for  a  reward,  under  the  strongest 
protestations  that  it  was  intended  solely  for  recreation,  should 
be  tolerated  by  the  law.  The  pernicious  consequence  of  allow- 
ing men  to  have  a  pecuniary  interest  in  promoting  that  sort  of 
play  is  too  well  known. 

There  is  no  need,  therefore,  as  the  counsel  for  the  plaintiff  in 
error  supposes,  of  the  corporation  showing  that  the  power  they 
have  assumed  is  derivable  from  the  general  clause  of  the  statute 
authorizing  by-laws  relative  "to  anything,  etc.,  that  may  con- 
cern the  safety,  advantage,  or  good  government  of  said  village." 
The  by-law  is  not  *'  contrary  to  or  inconsistent  with  the  laws  of 
this  state  or  of  the  United  States."  It  is  not,  as  he  supposes, 
necessary  to  show  actual  gambling  or  actual  mischief;  and  the 
alley  is  far  from  being  legitimate  in  the  same  sense  as  the  in- 
stances he  puts  of  oyster-shops,  places  of  innocent  refreshment, 
recreation,  or  amusement,  or  for  religious  exercise.  The  People 
V.  Sergeant  sustains  no  such  view.  Or,  if  it  could  be  carried  to 
the  extent  contended  for,  we  should  be  bound  to  disregard  it;  at 
least  to  prevent  its  interference  with  the  settled  law  of  nuisance. 
The  application  of  that  law  must  always  be  regulated  in  some 
measure  by  the  facts  of  each  case,  though  judges,  as  we  have 
seen,  are  bound  to  notice  them  judicially,  collecting  their  knowl- 
edge from  general  experience.  For  one,  I  should  not  have 
thought  myself  warranted  in  regarding  billiard-rooms  as  of  that 
venial  character  which  seems  to  be  accorded  to  them  in  the  case 
cited.     Billiard-tables  are  denounced  by  the  statute  as  criminal 
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appendages  to  taverns,  passenger  boats,  vessels,  etc.  I  do  not 
remember  ever  having  seen  a  game  of  billiards  played,  and  am 
still  further  removed  from  actual  knowledge  whether  the  rooms 
where  they  are  kept  have  a  tendency  to  promote  any  kind  of 
moral  evil.  The  information  which  reached  me,  however,  while 
upon  the  circuit,  and  on  which  I  was  in  the  habit  of  charging 
grand  juries,  was  anything  but  favorable  to  those  places.  Were 
the  question  res  nova^  I  doubt  whether  I  could  bring  myself  to 
join  in  the  annunciation  that  a  billiard-room  kept  for  lucre,  in 
whatever  place,  is  not  a  nuisance  at  the  common  law.  I  should 
certainly  hesitate,  however,  with  the  case  cited  before  me,  and 
while  legislation  is  so  severe  upon  them  when  found  in  certain 
places,  to  adjudge  that  they  are  within  the  general  principles 
which  I  have  found  applicable  to  bowling-alleys. 

It  is  said,  the  constitution  gives  the  legislative  power  to  a 
senate  and  assembly,  which  can  not  delegate  the  right  to  make 
htws.  The  answer  is,  that  the  words  of  the  constitution  com- 
prehend and  imply  all  the  accustomed  and  acknowledged  powers 
of  legislation.  Among  these  is  the  power  to  create  municipal 
corporations  with  the  right  to  pass  by-laws  for  local  objects. 

I  am  of  opinion  that  the  judgment  should  be  a£Srmed. 

Judgment  affirmed. 

Power  of  MtrNiciPAL  Corporations  to  Prohibit  and  Prevent  Nui- 
AANCES,  and  to  declare  what  ib  a  nnisanoe:  See  the  note  to  MUne  v.  Davidfiont 
16  Am.  Deo.  191;  BaUimore  y.  Hughes,  10  Id.  243;  Toume  v.  Lee,  20  Id.  260; 
Baker  v.  BonUm,  22  Id.  421;  Hart  v.  Mayor  qf  Albany,  24  Id.  165;  Watertovm 
T.  Cowen,  27  Id.  80;  People  v.  Albany,  Id.  95,  and  note;  see  also  the  note  to- 
Bobinson  v.  Mayor  qfFranidin,  S4  Id.  627,  in  which  the  power  of  monicipal 
corporations  to  pass  by-laws  generally  for  the  prohibition  of  offenses  against 
the  city  and  for  other  purposes,  is  discussed  at  length.  Ordinances  licensing- 
places  of  amusement  in  a  municipal  corporation  are  yalid  as  police  regulations: 
Wallack  v.  Mayor  etc.  of  New  York,  3  Hun,  87;  S.  C,  5  T.  &  C.  314.  So  or- 
dinances regulating  the  weight  of  bread:  Paiffe  v.  Fazackerly,  36  Barb.  394. 
And  ordinances  prohibiting  the  sale  of  liquor  within  the  corporate  limits: 
Commonwealth  v.  Bennett,  108  Mass.  29.  A  plenary  power  is  vested  in  the 
legislature  to  create  municipal  corporations  for  the  purpose  of  local  civil  gov> 
emment:  Kinney  y.  Stfractue,  30  Barb.  370.  And  the  power  to  make  and  en« 
force  ordinances  may  be  conferred  on  any  branch  of  the  municipal  govern- 
ment: People  ex  rel.  Cox  v.  Special  Seeaiona,  7  Hun,  216.  The  case  of  Tanner 
▼.  Trtuteee  qf  Albion  is  referred  to  as  an  authority  on  the  points  decided  in  all 
the  decisions  just  referred  to. 

NniSANCK  AT  Ck)iacoN  Law,  a  noxious  trade  or  business  is,  without  show- 
ing any  particular  injury  from  it:  Collin  v.  Valentine,  38  Am.  Dec.  567,  and 
note.  When  an  act  done  '*  is  in  its  own  nature  an  offense,  no  consequences- 
need  be  averred  in  the  indictment,  but  where  the  act  done  is  not  in  its  own 
nature  an  offense,  consequences  must  be  stated  and  proved.  The  cases  ta 
which  the  law  applies  the  premtmptio  juris  et  de  jure,  are  fully  stated  and  r»» 
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viewed  in  the  case  of  Tanner  v.  Truate^B  ofAJbhUj  5  Hill,  121:"  PeopU  v. 
Carpenter,  1  Mich.  290.  To  the  point  that  the  game  of  bowls  is  an  nnlawful 
game,  the  principal  case  is  cited  in  Commontoealth  v.  TiUon,  8  Mete.  234.  In 
Updike  V.  Campbell,  4  E.  D.  Smith,  575,  it  is  held,  following  the  principal 
case,  that  a  bowling-alley  kept  for  gain  is  a  nuisance  at  common  law,  and 
therefore,  that  a  contract  for  the  letting  of  premises  for  that  purpose  is  void. 
Woodruff,  J.,  however,  while  yielding  to  the  authority  of  the  decision,  ques- 
tiona  its  soundness.  In  delivering  the  opinion  of  the  court  he  says:  '*  I  do 
not  feel  at  liberty  to  regard  the  question  as  open  for  discussion  here,  though 
I  am  by  no  means  satisfied  of  the  oorreotness  of  that  decision.  ** 
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[5  HztL.  188.] 

BxFBRSvcs  IN  Insubaitos  Polict  to  a  Susvey,  Apflioation,  or  other 
paper  does  not  ordinarily  make  it  a  part  of  the  contract  so  as  to  change 
representations  therein  into  warranties,  but  it  is  otherwise  where  an  ap- 
plication is  expressly  referred  to  "as  forming  a  part'*  of  the  policy,  and 
the  application  and  policy  must  be  read  as  one  instrument. 

GOKCXALMSNT    OF    MATERIAL    FaGTS    BT   APPLICANT  TOR    FiRE    INSURANCE 

will  not  vitiate  the  policy,  it  seems,  as  it  would  a  marine  policy,  if  no  in- 
quiry ia  made  as  to  those  facts,  but  if  such  inquiry  is  made  the  conceal- 
ment ia  as  fatal  to  a  fire  policy  as  to  a  marine  one. 

Omission  to  Mention  all  Buildinos  wituin  Ten  Bods  of  an  insured 
building,  where  the  conditions  annexed  to  the  policy  and  the  printed  form 
of  application  furnished  to  the  assured  require  that  fact  to  be  stated,  is 
&btal  to  an  action  on  the  policy,  especially  where  the  omitted  buildings 
are  of  a  hazardous  nature,  with  respect  to  danger  from  fire. 

Matbrialitt  to  Risk  of  Facts  Concealed  bt  an  Applicant  for  fire  in- 
surance should  be  left  to  the  jury  if  there  is  doubt  on  that  point. 

CONCEALKENT  WhICH  IS  NOT  FraUDOLENT    WILL  AvOID  A  FiRE   PoUCT  if 

the  conditions  annexed  to  the  policy  and  the  form  of  application  require 
the  concealed  fact  to  be  stated,  and  if  one  of  the  conditions  expressly 
provides  that  "any  misrepresentation  or  concealment**  will  vitiate  the 
policy. 
Matkrialitt  of  Fact  Concealed  is  not  Open  to  Discussion  where  the 
conditions  annexed  to  an  insurance  policy  provide  that  any  concealment 
shall  avoid  the  policy,  for  concealment  in  such  a  case  stands  upon  the 
same  footing  as  a  warranty. 

Assumpsit  on  an  insurance  policy  on  the  plaintiff's  store,  which 
was  damaged  by  a  fire  communicated  to  it  from  a  certain  cabinet 
shop  standing  within  ten  rods  of  it.  The  defense  was  that  the 
policy  was  void  because  the  plaintiff  omitted  in  his  application 
to  make  any  mention  of  the  cabinet  shop  and  of  certain  other 
buildings  within  ten  rods,  though  required  to  do  so  by  the  form 
of  application  furnished  to  him  and  by  the  conditions  of  the 
policy.     One  condition  was  that  all  applications  should  be  made 
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''according  to  the  printed  forms  prepared  by  the  company." 
Other  conditions  and  certain  chiuses  in  the  policy,  material  to 
the  controvers}',  are  stated  in  the  opinion.  The  circuit  judge 
instructed  the  jury  in  substance  that  the  representations  in  the 
application  did  not  constitute  a  warranty,  and  that  unless  the 
concealment  was  fraudulent  it  did  not  avoid  the  policy.  Ver- 
dict for  the  plaintiff.     Motion  for  a  new  trial. 

2>.  Wright  and  J.  A.  Spencer,  for  the  defendants 

B.  Johnson,  for  the  plaintiff. 

By  Court,  Bbonson,  J.  In  the  law  of  insurance,  a  representa- 
tion is  not  a  part  of  the  contract,  but  is  collateral  to  it.  An 
express  warranij  is  always  part  of  the  contract,  and  a  reference 
in  the  policy  to  a  survey,  or  other  paper,  will  not  make  such 
paper  a  'paxt  of  the  contract,  so  as  to  change  what  would  others 
wise  be  a  mere  representation  into  a  warranty:  Jefferson  Ins.  Co. 
V.  Cotheal,  7  Wend.  72  [22  Am.  Dec.  567] ;  Snyder  t.  Farmers^ 
Ins.  Co.,  18  Id.  92,  and  S.  C.  in  error,  16  Id.  481;  Delonguemare 
V.  Tradesmen's  Ins.  Co.,  2  Hall,  589;  1  Marsh.  Ins.  (Condy),  346- 
350,  451;  1  Ph.  Ins.  346,  347,  ed.  of  1840.  But  these  cases  ad- 
mit, what  no  one  could  well  deny,  that  the  policy  may  so  speak 
of  another  writing  as  to  make  it  a  part  of  the  contract,  although 
not  actually  embodied  in  the  policy.  And  to  that  effect,  see 
Rmtledge  v.  Burred,  1  H.  Bl.  254;  W(yrsley  v.  Wood,  6  T.  R.  710; 
Roberts  v.  Chenango  Ins.  Co.,  3  Hill,  501.  Now  here,  the  policy 
not  only  refers  to  the  plaintiff's  written  application  **  for  a  more 
particular  description"  of  the  property  insured,  but  it  refers  to 
it  "  as  forming  a  part  of  this  polisy . "  The  application  was  thus, 
by  express  words,  made  part  and  parcel  of  the  contract,  and  the 
two  instruments  must  be  read  in  the  same  manner  as  though 
they  had  been  actually  molded  into  one. 

How,  then,  stands  the  question  of  warranty  ?  The  plaintiff 
was  required  by  the  "  conditions  of  insurance,"  and  by  the  form 
of  application  with  which  he  was  furnished,  to  state  the  '^  rela- 
tive situation  [of  the  store]  as  to  other  buildings — distance  from 
each,  if  less  than  ten  rods."  To  this  he  answered,  by  mention- 
ing five  buildings  as  standing  within  the  ten  rods.  Although 
he  did  not  in  terms  says  there  was  no  other  building  within  the 
ten  rods,  he  must  have  intended  that  his  answer  should  be  re- 
ceived and  understood  by  the  company  as  afiirming  that  fact; 
and  as  the  answer  is  to  be  regarded  as  parcel  of  the  contract,  I 
find  it  difficult  to  resist  the  conclusion,  that  the  plaintiff  has 
agreed  that  there  were  no  other  buildings  within  the  ten  rods 
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than  those  mentioned  in  the  application.  Men  are  not  at  lib- 
erfy  to  put  a  different  construction  upon  their  language  when 
the  contract  is  to  be  enforced,  from  that  in  which  they  intended 
the  words  should  be  received  by  the  other  party  at  the  time  the 
contract  was  made.  I  am  stiongly  inclined  to  the  opinion  that 
there  was  a  warranty;  but  there  is  another  feature  in  the  case 
which  renders  it  unnecessary  to  settle  that  question. 

In  marine  insurance  the  misrepresentation  or  concealment  by 
the  assured  of  a  fact  material  to  the  risk  will  avoid  the  policy, 
although  no  fraud  was  intended.  It  is  no  anr^er  for  the  assured 
to  say  that  the  error  or  suppression  was  the  result  of  mistake, 
accident,  forgetfulness,  or  inadvertence.  It  is  enough  that  the 
insurer  has  been  misled,  and  has  thus  been  induced  to  enter 
into  a  contract  which,  upon  correct  and  full  information,  he 
would  either  have  declined,  or  would  have  made  upon  different 
terms.  Although  no  fraud  was  int^nJeJ  by  the  assured,  it  is 
nevertheless  a  fraud  upon  the  underwriter,  and  avoids  the 
policy:  Bridges  v.  EurUer,  1  Mau.  &  Sel.  15;  Macdowall  v.  Fraser, 
Doug.  260;  FUaherhert  v.  Mather,  1  T.  R.  12;  Carter  v.  Boehm, 
3  Burr.  1905;  Bufe  v.  Ttimer,  6  Taunt.  338;  Gurry  v.  Common'- 
wealth  Ins.  Co.,  10  Pick.  635  [20  Am.  Dec.  547];  N.  Y.  Bowery 
Ins.  Co.  V.  N.  Y.  Fire  Ins.  Co.,  17  Wend.  359;  1  Marsh.  Ins. 
(Condy),  451-453,  465;  1  Ph.  Ins.  214,  303.  The  assured  is 
bound,  although  no  inquiry  be  made,  to  disclose  evezy  fact 
within  his  knowledge  which  is  material  to  the  risk.  But  this 
doctrine  can  not  be  applicable,  at  least  not  in  its  ftdl  extent,  to 
policies  against  fire.  If  a  man  is  content  to  insure  my  house 
without  taking  the  trouble  to  inquire  of  what  materials  it  is 
constructed,  how  it  is  situated  in  reference  to  other  buildings, 
or  to  what  uses  it  is  applied,  he  has  no  ground  for  complaint 
that  the  hazard  proves  to  be  greater  than  he  had  anticipated, 
unless  I  am  chargeable  with  some  misrepresentation  concerning 
the  nature  or  extent  of  the  risk.  It  is  therefore  the  practice  of 
companies  which  insure  against  fire  to  make  inquiries  of  the 
assured  in  some  form,  concerning  all  such  matters  as  are  deemed 
material  to  the  risk,  or  which  may  affect  the  amount  of  pre- 
mium to  be  paid.  This  is  sometimes  done  by  the  conditions 
of  insurance  annexed  to  the  policy,  and  sometimes  by  requiring 
the  applicant  to  state  particular  facts  in  a  written  application 
for  insurance.  When  thus  called  upon  to  speak  he  is  bound  to 
make  a  true  and  full  representation  concerning  all  the  matters 
brought  to  his  notice,  and  any  concealment  wUl  have  the  like 
effect  as  in  the  case  of  a  marine  risk:  See  1  Ph.  Ins.  284,  285, 
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ed.  of  1840.  It  is  not  necessary  for  the  purpose  of  avoiding  the 
policy  to  show  that  any  fraud  was  intended.  It  is  enough  that 
information  material  to  the  risk  was  required  and  withheld. 

This  doctrine  is  fatal  to  the  present  action.  The  plaintiff  was 
plainly  and  directly  called  upon  to  state  the  relative  situation 
of  the  store  as  to  all  other  buildings  within  the  distance  of  ten 
rods;  and  he  omitted  to  mention  several  buildings  which  stood 
within  that  distance,  and  among  the  number  was  one  which 
was  far  more  hazardous  than  that  to  which  the  policy  applied. 
If  there  could  be  any  doubt  that  the  facts  concealed  were 
material  to  the  risk,  the  questioii  should  have  been  left  to  the 
jury. 

But  there  is  a  further  view  of  the  case  which  is  still  more  de- 
cisive against  the  action;  and  it  is  one  in  which  the  materiality 
of  the  concealment  is  not  open  for  discussion.  The  plaintiff 
was  required  by  the  conditions  annexed  to  the  policy,  and  by  the 
printed  form  of  application  which  he  used,  to  give  the  informa- 
tion which  he  withheld.  And  it  was  one  of  the  "  conditions  of 
insurance,"  that  if  he  should  "  make  any  misrepresentation  or 
concealment  in  the  application,"  the  policy  should  be  '^  void, 
and  of  no  effect."  Nothing  is  said  about  fraud;  but  any  conceal- 
ment in  the  application  avoids  the  policy.  And  yet  the  jury  was 
instructed  that  there  must  be  a  fraudulent  concealment  of  facts. 
That  position  can  not  be  maintained  without  making  a  new  con- 
tract for  the  parties. 

A  warranty  by  the  assured  in  relation  to  the  existence  of  a 
particular  fact,  must  be  strictly  true,  or  the  policy  will  not  take 
effect;  and  this  is  so  whether  the  thing  warranted  be  material  to 
the  risk  or  not.  It  would,  perhaps,  be  more  proper  to  say,  that 
the  parties  have  agreed  on  the  materiality  of  the  thing  war- 
ranted, and  that  the  agreement  precludes  all  inquiry  on  the  sub- 
ject: See  the  cases  already  cited,  and  Ibwlcr  v.  ^na  Ins.  Go,, 
6  Cow.  673  [16  Am.  Dec.  460],  and  S.  C,  7  Wend.  270;  1  Ph. 
Ins.  351,  364.  Here  the  parties  have  by  their  contract  placed  a 
misrepresentation  or  concealment,  in  relation  to  particular  facts, 
upon  the  same  footing  as  a  warranty.  They  have  agreed  that 
the  misrepresention  or  concealmlBnt  shall  avoid  the  policy,  and 
we  have  nothing  to  do  with  the  inquiry  whether  the  fact  mis- 
represented or  concealed  was  material  to  the  risk.  The  juiy 
should  have  been  instructed  to  find  a  verdict  for  the  defendants. 

The  chief  justice  and  Gowen,  J.,  being  members  of  the  com- 
pc^y»  gttve  no  opinion. 
New  trial  granted. 
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Warranty  ik  Insurance  Polict,  what  Constitutss  Genxrallt,  and 
particularly  as  to  fire  policies:  See  Fovoier  v.  JEtiui  Ins.  Co.,  16  Am.  Dec.  460, 
and  the  note  thereto,  discussing  this  subject  at  length  and  pointing  out  the 
difference  between  warranties  and  mere  representations:  Ooicoechea  v.  Louiai' 
una  Ins.  Co,t  17  Id.  175;  Duncan  v.  Stai  Itre  Ins,  Co,,  22  Id.  539;  Jtfferson 
Ins.  Co,  V.  Cotheal,  Id.  5(»7;  Farmers'  Ins.  Co.  v.  Snyder,  30  Id.  118;  Wood  v. 
ffartford  Mre  Ins,  Co,,  35  Id.  92;  Rafferty  v.  New  Brunswick  Ins,  Co,,  38  Id. 
525,  and  other  cases  in  this  series  referred  to  in  the  notes  to  those  decisions. 
As  to  when  a  description  of  the  insured  property  constitutes  a  warranty,  see 
Fowler  v.  ^tna  Ins,  Co.,  16  I4.  460,  and  the  note  thereto,  before  referred  to. 
Warranties  are  generally  in  the  body  of  the  policy,  and  named  or  referred  to 
as  such:  Clark  v.  Manufacturers*  Ins,  Co,,  2  Woodb.  &  M.  487.  They  must 
appear  in  the  policy,  or  in  a  paper  attached  or  refenied  to  therein  as  part  of 
it,  and  can  not  be  created  by  construction:  Mutual  Benefit  Hfe  Ins,  Co.  ▼• 
Bobertson,  59  BL  126.  A  description  in  the  policy  is  a  warranty:  Wall  v. 
Easi  River  Mutual  Ins,  Co.,  7  N.  Y.  374;  Menom  v.  Star  Fire  Ins,  Co,,  7  Hnn» 
661.  But  statements  dehors  the  policy  are  representations  only,  and  not  war- 
ranties: NicoiU  y,  American  Ins,  Co.,  3  Woodb.  &  M.  534.  In  all  these  cases 
Burritt  v.  Saratoga  etc.  Ins.  Co.  is  cited  as  an  approved  authority. 

KSVEBBNCE  IN  PoUCY  TO  APPUGATION,  SURVBT,  OR  PROPOSALS  OR  CON- 
DITIONS, constitutes  representation  therein  warranties,  when:  See  Duncan 
V.  Sun  I%re  Ins,  Co,,  22  Am.  Dec.  539;  Jtfferson  Ins,  Co.  v.  Cotheal,  Id.  567; 
Farmers*  Ins.  Co.  v,  Snyder,  30  Id.  118;  Wood  v.  Ilarf/ord  Fire  Ins,  Co,,  35 
Id.  92,  and  the  notes  thereto  referring  to  other  cases.  To  the  point  that 
where  the  application,  survey,  conditions  of  insurance,  or  other  collateral 
writings  are  referred  to  in  the  policy  as  forming  a  part  of  it,  they  become  a 
part  of  the  contract  and  their  representations  are  constituted*  warranties,  the 
principal  case  is  cited  as  authori^  in  Sexton  v.  Montgomery  Co.  Mut,  Ins.  Co., 
0  Barb.  200;  Kennedy  v.  St,  Lawrence  Co,  Mut.  Ins,  Co,,  10  Id  286;  Smi^  v. 
Empire  Ins.  Co,,  25  Id.  503;  Shoemaker  v.  dens  Falls  Ins,  Co.,  60  Id.  101; 
JBgan  v.  Mutual  Ins,  Co,  0/ Albany,  5  Denio,  327;  Chaffee  v.  CaUaraugus  Co. 
Mut.  Ins.  Co,,  18  N.  Y.  378;  Ruse  v.  Mutual  Benefit  L\fe  Ins.  Co.,  23  Id.  520; 
Owens  V.  Holland  Purchase  Ins.  Co.,  56  Id.  570;  Cushman  v.  United  Stales 
L\fe  Ins.  Co,,  63  Id.  407;  Taylor  v.  JEtna  Ins,  Co.,  120  Mass.  256.  But  where 
a  policy,  after  describing  the  pii>perty,  contained  the  clause,  "Reference  be- 
ing had  to  the  application  of  said  J.  &  T.  Trench  for  a  more  particular  de- 
scription, and  the  conditions  annexed,  as  forming  a  part  of  this  policy,**  it 
was  held  that  the  conditions  were  made  a  part  of  the  policy,  but  that  the  ap- 
plication was  not,  being  referred  to  merely  for  the  purpose  of  aiding  the  de- 
scription: Trench  v.  Cheanango  Mut,  Ins,  Co,,  7  Hill,  124.  Where  the  condi- 
tions annexed  and  referred  to  as  forming  a  part  of  the  policy  provide  that  any 
misstatement  or  concealment  as  to  the  applicant's  title  shall  render  the  policy 
void,  the  statement  of  the  title  is  a  warranty;  if  the  title  is  incorrectly  stated, 
it  precludes  all  inquiry  as  to  whether  there  was  any  insurable  interest,  and  as 
to  the  thing  warranted  being  material:  Birmingham  v.  Empire  Ins.  Co.,  42 
Barb.  459. 

Warranty  in  Polioy  must  be  Strictly  Ksft,  whether  the  fact  warranted 
would  otherwise  be  material  or  not,  or  the  policy  will  be  void,  such  warranty 
being  in  the  nature  of  a  condition  precedent:  Fowler  v.  AEtna  Ins,  Co.,  16 
Am.  Dec.  460,  and  note;  Ooicoechea  v.  Z/ouisiana  Ins,  Co.,  17  Id.  175;  Dun* 
ccm  V.  Sun  Fire  Ins.  Co.,  22  Id.  539;  Farmers*  Ins.  Co,  v.  Snyder,  30  Id.  118. 
A  warranty  is  a  condition  precedent,  and  if  not  strictly  kept,  the  policy  does 
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not  take  eifect:  Mutual  BeneJU  Life  Ina,  Co.  y.  Robertson,  59  Dl.  126,  citmg 
the  principal  case. 

Concealment  of  Material  Fact  bt  Assured,  Efvbot  of:  See  SUmey  y. 
Unhn  Jna  Co.,  15  Am.  Dec.  634;  Fowler  y.  ^tna  Inn.  Co.,  16  Id.  460;  Cwrry 
y,  Commomoealth  Ins.  Cb.,  20  Id.  547;  Walden  y.  Louuieina  Ins,  Co.,  32  Id. 
116,  and  note.  As  to  when  an  omission  to  mention  the  distance  to  a  neigh- 
boring bailding,  in  answer  to  au  inquiry  on  that  point,  will  not  be  deemed 
fatal,  see  Denninn  v.  T^?umuuton  Mut.  Ins,  Co,,  37  Id.  42.  In  Gates  v,  Mad- 
ison Co,  Mut.  Ins,  Co.,  3  Barb.  78,  where  in  the  application  which  was  made 
a  part  of  the  policy  the  applicant  was  asked  to  state  "distance  from  other 
buildings,  if  less  than  ten  rods,*'  to  which  he  replied  by  mentioning  the 
nearest  buildings,  omitting  to  mention  other  buildings  within  ten  rods,  this 
was  held  to  be  a  concealment  of  a  fact  material  to  the  risk,  and  therefore 
fatal  to  the  policy,  following  the  principal  case.  But  in  the  same  case  in  the 
court  of  appeals  it  was  held  that  this  was  no  warranty  that  there  were  no 
other  buildings  within  ten  rods,  and  that  the  omission  did  not  ayoid  the  policy 
unless  it  were  shown  to  the  satisfaction  of  the  jury  that  the  fact  was  material 
to  the  risk,  and  the  principal  case  was  commented  on  and  distinguished  on  the 
ground  that  there  the  applicant  was  expressly  called  upon  to  state  the  dis- 
tance to  each  of  the  buildings  within  ten  rods:  Oates  y.  Madison  Co.  Mutual 
Ins,  Co.,  2  N.  Y.  48;  S.  C,  5  Id.  473.  See  also  Masters  v,  Madison  Co.  Mut. 
Ins,  Co,,  11  Barb.  633,  distinguishing  the  case  last  cited  from  the  principal 
case.  In  that  case  also  it  was  held  that  a  mention  of  the  nearest  buildings 
within  ten  rods  was  not  a  warranty  that  there  were  no  others,  and  that  the 
omission  to  mention  others  was  not  fatal  unless  material,  especially  where  the 
agent  of  the  insurers  knew  of  the  existence  of  the  other  buildings.  In  Wil' 
son  y.  Herhmer  Co,  Mut,  Ins,  Co.,  6  N.  Y.  59,  the  inquiry  was  in  the  same 
form  as  in  the  principal  case,  and  there  was  a  similar  omission,  and  it  was 
held  fatal,  although  the  insurance  there  was  not  on  the  building,  but  on  the 
goods  contained  in  it.  In  Chaffee  v,  Cattaraugus  Co,  Mut.  Ins,  Co.,  18  N.  Y. 
376,  also,  the  interrogatory  in  the  application  forming  part  of  the  policy  was 
substantially  the  same,  and  the  application  concluded  with  the  statement: 
"All  of  the  exposures  within  ten  rods  are  mentioned.*'  This  was  held  a  war> 
ranty  that  there  were  no  buildings  within  ten  rods  other  than  those  men- 
tioned. In  ClioM  y.  Hamilton  Mut,  Ins.  Co.,  22  Barb.  539,  an  omission  to 
mention  a  kitchen  part  attached  to  an  insured  bailding,  the  distance  to  ad- 
jacent buildings  being  called  for,  was  held  not  to  be  fatal  unless  material, 
which  the  referee  found  not  to  be  the  fact,  and  Burritt  y.  Saratoga  etc.  Ins 
Co.  was  said  not  to  be  in  point. 

Where  the  conditions  of  insurance  referred  to  as  forming  part  of  a  policy  re- 
quire a  statement  of  all  incumbrances  on  the  property,  and  make  him  respon- 
sible for  the  truth  of  such  statement,  if  the  applicant,  in  answer  to  an  inter- 
rogatory on  that  point,  says  that  there  are  no  incumbrances  when  there  are, 
the  policy  is  void:  Oroen  v.  Farmer^  Joint  Stock  Ins,  Co.,  57  Barb.  524,  citing 
the  principal  case.  That  the  doctrine  of  marine  insurance,  that  a  policy  is 
yitiated  by  any  concealment  by  an  applicant  for  insurance  of  a  fact  within 
his  knowledge  affecting  the  risk,  whether  there  is  an  inquiry  on  that  point, 
does  not  apply  in  its  full  extent  to  a  fire  policy,  is  held,  citing  the  principal 
case,  in  People  v.  Liverpool  etc.  Ins,  Co.,  2  T.  &  C.  271 ;  Clark  v.  Mant^facturen^ 
Ins,  Co, ,  8  How.  (U.  S. )  249.  But  the  withholding  of  any  material  fact,  which 
the  assured  is  called  upon  to  state,  is  fatal,  even  though  such  concealment  or 
omission  is  not  fraudulent,  but  occurs  through  accident  or  mistake:  H cooes  v. 
Laufrence,  4  N.  Y.  348;  Mutual  Lire  Ins.  Co.  v.  Wager,  27  Barb.  364;  Clark  v 
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Ma-fft/acturrra*  Ina,  Co.,  2  Woodb.  &  M.  489.  So  even  thoagh  the  fad 
oinittc«l  or  coDcealed  is  not  material  to  the  risk,  if  it  is  material  to  the  ques- 
tion whether  the  insurer  will  insure  at  all  or  not:  JRUt  v.  Wcuhington  Marine 
and  Fire  Lim.  Co.,  41  Barb.  358. 

MisuErRf^nKNTATiONS  BY  ASSURED,  eflfect  of  generally,  but  particularly  with 
respect  to  lire  policies:  Sec  Strong  v.  Mant^/acturers*  Ins,  Co,,  20  Am.  Dec. 
507;  Cunt/  V.  Commmioralth  Ins,  Go,,  Id.  647;  Jefferson  Ins,  Co,  v.  Coiheal, 
22  Id.  567;  Curell  v.  Mississipjn  Ins,  Co,,  29  Id.  439;  Farmers*  Ins,  Co.  v, 
Snyder,  30  Id.  118;  j£tna  Ins,  Co.  y.  Tyler,  Id.  90;  Rafferty  v.  New  Brunswick 
Ins,  Co.,  38  Id.  525,  and  the  note  to  Fowler  v.  jBtna  Ins.  Co.,  16  Id.  402  e< 
seq, 

Matebialitt  of  Facts  Concealed  or  Misrepresented  by  the  assured  is 
for  the  jury:  Fvrenwn*s  Ins,  Co.  v.  Walden,  7  Am.  Dec.  340;  Fanners*  Ins,  Co. 
▼.  Snyder,  30  Id.  118.  Every  fact  or  circumstance  which  can  jxwsibly  influ- 
ence the  mind  of  a  prudent  and  intelligent  insurer  is  material:  Himely  v. 
South  Carolina  Ins.  Co.,  12  Id.  623.  That  the  materiality  of  a  fact  is  for  the 
jury  in  such  cases,  is  held,  citing  the  principal  cose,  in  GcUes  v.  Madison  Co. 
MuL.  Ins,  Co^,  2  N.  Y.  48.  So  of  the  materiality  of  an  alteration  of  the  in- 
sured premises:  Murdoch  v.  Chenango  Co.  MuL  Ins.  Co.,  Id.  220.  And  in 
case  of  a  reference  the  question  of  materiality  is  for  the  referee:  Chase  v. 
HamUion  Mut.  Ins.  Co.,  22  Barb.  539. 


Willis  v.  Green, 

[6  Hiu,  283.] 

NoncE  TO  One  ov  Two  Joint  Indorsers,  not  Partners,  of  the  dishonor 
of  the  note  indorsed  by  them,  is  not  sufficient  to  charge  either. 

SuRYiTOR  OF  Two  Joint  Indorsers  Taking  Seouritt  from  the  maker  of 
the  note,  upon  being  called  on  for  payment,  after  dishonor,  by  a  bond 
and  warrant  of  attorney  given  to  secure  that  and  other  demands  which 
he  has  against  the  maker,  and  afterwards  collecting  nearly  the  entire 
amount  thereon,  admits  due  notice  to  himself  and  his  co-indorser  so  as 
to  render  him  liable  to  the  holder. 

Assumpsit  on  a  promissory  note  made  by  one  Finney,  promis- 
ing "  to  pay  to  John  R.  Willis  [now  plaintiff],  to  the  order  of 
Smith  Johnson  and  Lester  Green  [the  defendants],*'  the  sum  of 
four  hundred  and  fifty  dollars,  and  indorsed  by  the  said  John- 
son and  Green.  Johnson  died  intestate  before  the  maturity  of 
the  note,  and  no  administrator  had  then  been  appointed.  It 
was  proved  that  notice  for  each  of  the  indorsers  was  sent  by 
mail  to  each,  directed  to  Little  Falls;  but  it  appeared  that  John- 
son, before  his  death,  resided  in  Salisbury,  where  there  was  a 
post-office.  After  the  dishonor,  the  note  was  put  in  an  attor- 
ney's hands  for  collection,  and  he  applied  to  Pinney  and  also  to 
the  defendant  for  payment,  and  they  went  to  the  attorney's 
office,  and  Pinney  executed  a  bond  and  warrant  of  attorney  to  the 
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defendant  to  secure  said  note  and  other  demands  of  the  defend- 
ant against  Pinney,  upon  which  judgment  was  subsequently 
entered,  and  the  defendant  had  collected  all  but  about  one  hun- 
dred and  seventy  dollars  of  the  amount.  Verdict  for  the  plaint- 
iff, by  consent,  subject  to  the  opinion  of  the  court  as  to  his 
right  to  recover.  The  ground  upon  which  a  recovery  was  r&» 
sisted  sufficiently  appears  from  the  opinion. 

G,  P.  Kirldand,  for  the  plaintiff. 

J.  A.  Spencer,  for  the  defendant. 

By  Court,  Nelson,  0.  J.  It  has  already  been  deoided  in  thia 
<*a8e  that  the  suit  was  properly  brought  in  the  name  of  the 
plaintiff,  as  Johnson  and  Green  were  the  payees  of  the  note, 
and  the  legal  title  properly  derivable  through  them  by  the  in- 
dorsement: WiUis  V.  Oreen,  10  Wend.  516. 

If  notice  of  protest  be  material  to  charge  Gtreen  as  co-payee 
and  indorser,  it  is  equally  important  that  it  should  be  brought 
home  to  Johnson  before  either  can  be  made  liable.  They  were 
not  partners,  and  therefore  notice  to  one  will  not  answer.  It 
was  once  supposed,  in  a  like  case,  that  the  indorsers  were  part- 
ners quoad  the  particular  transaction:  Carvick  v.  Vichery,  2 
Doug.  653,  n. ;  but  that  doctrine  was  repudiated  when  the  case 
afterwards  came  on  for  trial  before  Lord  Mansfield:  Id.  654. 
It  has  ever  since  been  the  settled  commercial  rule  that  co-payees, 
not  partners,  must  each  indorse  in  order  to  negotiate  the  paper: 
Ohit.  on  Bills,  66,  67,  254,  ed.  of  1840.  It  would  seem  consist- 
ently, if  not  necessarily,  to  follow  from  this  doctrine,  that  their 
interests,  though  joint  as  to  the  remedies  against  them  on  the 
paper,  are  so  far  distinct  and  separate  as  it  respects  each  other, 
that  notice  of  the  default  of  the  maker  should  be  given  to  both. 
In  the  ordinary  case  of  a  partnership,  the  interest  is  not  only 
joint,  but  each  member  is  a  general  agent  of  the  concern;  and 
hence  notice  to  one  is  notice  to  all.  But  here  no  such  agenqy 
exists,  as  is  sufficiently  shown  from  the  fact  that  each  party 
must  act  for  himself  in  the  negotiation  of  the  note. 

I  do  not  see  but  the  case  of  joint  indorsers,  not  partners, 
stands  on  the  same  footing  as  that  of  joint  makers  of  a  note 
who  are  not  partners;  and  in  respect  to  them  it  is  settled  that 
presentment  must  be  made  to  each,  in  order  to  charge  the  in- 
dorser. The  argument  is  about  as  strong,  both  upon  reason  and 
analogy,  in  favor  of  giving  effect  to  a  demand  upon  one  of  the 
co-makers,  as  it  is  in  favor  of  giving  effect  to  a  notice  to  one  of 
the  co-indorsers.    The  question  has  been  very  fully  and  satisfiic- 
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torily  examined  by  the  supreme  court  of  eirors  in  Conneotioat, 
and  a  decision  made  in  conformity  -with  these  Tiews:  Shepherd  t. 
Hawley,  1  Conn.  867  [6  Am.  Dec.  244]. 

The  plaintiff  &iled  to  show  that  the  estate  of  Johnson  had 
iMen  charged  by  notice  of  non-payment.  If  the  notice  relied 
on  for  that  purpose  had  been  sent  to  the  proper  phice,  no  doubt 
it  would  have  been  sufficient,  under  the  circumstances  of  this 
isase,  though  directed  to  Johnson  after  his  death:  Stewart  t. 
Eden,  2  Oai.  121  [2  Am.  Dec.  222] ;  The  Merchants^  Bank  t. 
Birch,  17  Johns.  25  [8  Am.  Deo.  867].  But  the  notice  was  sent 
to  Little  Falls,  instead  of  Salisbury  where  Johnson  resided; 
and  if  there  were  nothing  else  in  the  case,  I  think  the  failure  to 
<sharge  the  estate  by  due  notice  would  operate  a  discharge  of 
both  indorsers.  It  clearly  would  if  both  were  Uving,  as  a  joint 
action  could  not,  in  such  case,  be  sustained  upon  the  note. 
And  although  the  remedy  at  law  survives  against  Green  alone, 
yet  as  he  is  entitled  to  contribution  from  the  estate  of  his  co- 
indorser,  it  seems  to  me  equally  obligatozy  upon  the  holder  to 
prove  Oxat  both  were  charged,  or  rather  that  the  estate  of  the 
deceased  was  charged,  so  as  to  secure  the  remedy  oTer.  Otheor- 
wise,  the  whole  debt  would  fall  upon  the  survivor.  The  ques- 
tion, however,  is  not  without  its  difficulties,  and  it  is  unneces- 
saiy  now  to  decide  it. 

I  think  enough  was  shown,  within  the  doctrine  of  the  case  of 
TObette  v.  Dowd,  28  Wend.  879,  to  establish  the  fact  as  against 
the  defendant,  that  all  the  necessary  steps  had  been  taken  by 
the  holder  to  charge  both  indorsers.  After  the  note  fell  due 
and  had  been  placed  in  the  hands  of  an  attorney  for  coUeotiony 
on  being  called  upon  for  payment,  the  maker  gave  Green  secur- 
ity for  his  liability  upon  this  veiy  note,  and  he  has  since  col- 
lected a  part  of  the  money  thus  secured  to  be  jiaid,  thereby  fully 
admitting  his  liability,  and  consequently  that  the  proper  steps 
had  been  taken  to  charge  him  as  indorser.  The  moneys  re- 
ceived by  Green  may  not  be  quite  sufficient  to  cover  the  whole 
amount  of  the  note  in  question  and  the  other  liabilities  for  which 
security  was  taken;  but  unless  he  was  duly  charged,  why  take 
security  at  all  as  respects  the  note,  and  follow  it  up  by  receiving 
a  considerable  sum  applicable  to  it?  The  money  realized  upon 
the  security  falls  short  only  some  one  hundred  and  seventy  dol- 
lars of  covering  the  whole  amount  of  the  liabilities  for  which  it 
was  given,  including  the  note.  The  case  of  Ounson  v.  Metz,  1 
Bam.  &  Cress.  198,  is  a  strong  authority  upon  this  point.  That 
was  a  suit  by  the  indorsee  against  the  drawer  of  a  bill  of  ex- 
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change.  No  notice  of  dishonor  was  proved,  bnt,  to  supply  the 
defect,  the  plaintiff  proved  that,  after  the  bill  fell  due,  the 
drawer  entered  into  an  agreement  with  one  Einnear,  a  prior  in- 
dorsee, by  which,  after  reciting  that  the  drawer  had  indorsed 
and  drawn  various  bills  of  exchange  (one  of  them  being  the 
bill  in  question),  which  were  then  overdue,  and  which  were  or 
ought  to  be  in  Qie  hands  of  Einnear,  it  was  agreed  by  the  latter 
that  he  would  receive  the  moneys  due  upon  said  bills  in  weekly 
installments,  etc.  Abbott,  0.  J.,  held,  that  the  recital  in  the 
agreement  was  an  acknowledgment  by  the  defendant  that  he 
was  in  such  a  situation  as  to  be  liable  to  pay  the  bill,  and  con- 
sequently that  he  had  received  notice  of  dishonor.  This  decis- 
ion was  afterwards  confirmed  by  the  king's  bench.  In  the  case 
in  hand  the  defendant  admitted  his  liability,  took  security  from 
the  maker  to  indemnify  him,  and  has  actually  realized  thereon 
most  of  the  money  which  he  now  refuses  to  apply. 
Judgment  for  tiie  plaintiff. 

KonoB  TO  Jonrr  Indobsbbs,  not  PABonrBBS,  mnit  be  given  to  eaoh  ai 
them:  Shepard  v.  Hawleif,  6  Am.  Dec.  244.  So  held,  citing  WUU$  y.  Ovtm^ 
in  Beats  v.  Peek,  12  Barb.  251;  Cayuga  Co.  Bank  y.  Warden,  1  N.  Y.  418; 
Lewie  y.  Woodworth,  2  Id.  612;  HiMard  y.  MaJUheioe,  54  Id.  50;  Un/ion  Bank 
y.  Willie,  8  Meto.  512.  So  demand  most  be  made  upon  both,  if  not  partnen; 
bat  if  they  are  partners,  a  demand  on  one,  eyen  after  the  bankraptcy  of  the 
firm,  binds  both:  Oatee  v.  Beeeher,  60  N.  Y.  523.  And  admissions  by  one  of 
two  joint  indorsersnot  partners,  do  not  bind  the  other:  Lewis  y.  Woodworth, 
2  Id.  512.  Similarly,  one  tenant  in  common,  it  is  held,  can  not  bind  his  co- 
tenants  by  his  acts  or  admissions:  Peons  y.  ComOofud,  0  Cal.  021. 

Waiybb  or  NoncB  bt  Takino  Sboubitt  from  maker  of  note:  See  KrO' 
mar  y.  Sanciford,  39  Am.  Dec.  92,  and  the  note  thereto  discussing  this  sabjeot 
at  length.  Where  an  indorser  of  a  note  assented  to  an  indorsement  thereon, 
after  its  maturity,  of  a  certain  sum  as  a  payment  which  was  due  himself  from 
one  of  the  holders,  with  knowledge  that  it  had  not  been  presented  to  the 
maker  for  payment,  it  was  held  a  waiver  of  sach  presentment:  BmeBey  t. 
BenOey,  42  Barb.  650,  citing  the  principal 


Habtfobd  Aim  New  Haven  R.  R.  Go.  v.  Gboswell. 

[6  Bill.  868.] 

Subscribbb  to  Stock  of  Railway  Cobpobation  whose  Chabtkb  u 
Ambnded  after  his  sabscription  and  without  his  consent,  by  superadding 
to  the  original  object  of  the  incorporation  an  authority  to  establish  a  line 
of  water  communication,  in  connection  with  the  railroad,  inyoiving  large 
additional  expense,  and  to  increase  the  capital  stock  for  that  purpose,  is 
not  liable  for  his  subscription,  although  such  amendment  is  accepted  by 
the  board  of  directors  and  also  by  a  majority  of  the  stockholders. 
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Assumpsit  to  recover  certain  unpaid  installments  of  the  de- 
fendant's subscription  to  the  stock  of  the  plaintiffs'  company. 
It  appeared  that  in  1839,  after  the  installments  now  sued  for 
were  due,  the  charter  of  the  corporation  was  amended  by  the 
legislature  of  Connecticut,  so  as  to  authorize  said  corporation  to 
procure,  charter,  or  purchase  and  hold  a  number  of  steamboats, 
to  be  used  in  connection  with  their  road,  at  an  expense  not  to 
exceed  two  hundred  thousand  dollars,  and  for  that  purpose  to 
increase  their  capital  stock.  This  amendment  was  accepted  by 
the  board  of  directors,  and  also  by  a  meeting  of  stockholders,  at 
which  the  defendant  was  not  present.  There  was  no  evidence 
that  the  defendant  had  ever  assented  to  the  amendment,  and  he 
refused  to  pay  his  subscription.  Verdict  for  the  plaintifiFs,  sub- 
ject to  the  opinion  of  this  court. 

8.  P.  Staples^  for  the  plaintiffs. 

0.  MsVean^  for  the  defendant. 

By  Court,  Nxlson,  C.  J.  The  main  objection  taken  to  a  recov- 
ery in  this  case  is,  that  the  pl^tiffs  are  seeking  to  enforce  the 
performance  of  a  different  contract  from  that  into  which  the  de- 
fendant entered  when  he  subscribed  for  the  stock;  in  other 
words,  that  the  defendant  never  assented  to  the  contract  upon 
which  the  action  is  foimded.  The  original  charter  conferred 
upon  the  company  all  the  usual  and  necessary  powers  for  locat- 
ing and  constructing  a  railroad  from  the  town  of  Hartford  to 
the  city  of  New  Haven.  The  ten  shares  subscribed  for  by  the 
defendant  were  expressly  taken  upon  "the  terms,  conditions, 
and  limitations"  mentioned  in  the  charter.  And  such  would 
doubtless  have  been  the  legal  effect  of  the  subscription  had  no 
reference  to  the  charter  been  made  in  it.  The  contract  thus 
entered  into  was  as  specific  and  definite  as  the  charter  of  the 
company  could  make  it;  and  the  meaning  and  intent  of  the 
parties  can  not  therefore  be  mistaken.  It  was  a  contract  to  take 
stock  in  an  association  incorporated  for  a  particular  object,  hav- 
ing such  limited  and  well  defined  powers  as  were  necessary  to 
the  accomplishment  of  that  object.  The  defendant  assented  to 
the  object  by  his  subscription,  and  thereby  agreed  that  his  in- 
terest should  be  subject  to  the  direction  and  control  of  the 
powers  thus  expressly  conferred,  but  nothing  more.  Since 
entering  into  this  contract,  the  plaintiffs  have  procured  an 
amendment  of  their  charter,  by  which  they  have  superadded  to 
their  original  undertaking,  a  new  and  very  different  enterprise — 
and,  for  aught  that  can  be  known,  a  vezy  hazardous  one — ^with 
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the  necoBsaiy  additional  powers  to  carry  it  into  effect.  Instead 
of  confining  their  operations  to  the  construction  and  manage- 
ment of  their  raUroad  between  Ebrtford  and  New  Hayen,  they 
have  undertaken  to  establish  and  maintain  a  line  of  water  com- 
munication fay  means  of  steamboats,  at  an  expense  not  to  ex- 
ceed two  hundred  thousand  dollars;  to  all  which,  it  is  insisted, 
the  contract  of  the  defendant  has  become  subject,  without  his 
approbation  or  assent. 

It  is  most  obrious,  if  incorporated  companies  can  succeed  in 
establishing  this  sort  of  absolute  control  over  the  original  con- 
tnct  entered  into  with  them  by  the  sereral  corporators,  there  is 
no  limit  to  which  it  may  not  be  carried  short  of  that  which  de- 
fixies  the  boundary  of  legislatiye  authority.  The  proposition  is 
too  monstrous  to  be  entertained  for  a  moment.  OorpoiationB 
I>os8ess  no  such  power.  Indeed  they  can  exercise  no  powers 
over  the  corporators  beyond  those  conferred  by  the  charter  to 
which  they  haye  subscribed,  except  on  the  condition  of  their 
agreement  or  consent.  This  is  so  in  the  case  of  priyate  associ- 
ations, where  the  articles  entered  into  and  subscribed  by  the 
members  are  regarded  as  the  fundamental  law  or  constitution  of 
the  socieiy,  which  can  only  be  changed  by  the  unanimous  yoice 
of  the  stockholders:  Livingskm  y.  Lynch,  4  Johns.  Gh.  578; 
Ooll.  Part.  641.  So  here,  the  original  charter  is  the  funda- 
mental law  of  the  association — the  constitution  which  prescribes 
limits  to  the  directors,  officers,  and  agents  of  the  company  not 
only,  but  to  the  action  of  the  corporate  body  itself — and  no 
radical  change  or  alteration  can  be  made  or  allowed,  by  which 
new  and  additional  objects  are  to  be  accomplished  or  responsi- 
bilities incurred  by  the  company,  so  as  to  bind  the  indiyiduals 
composing  it,  without  their  assent. 

The  question  has  been  the  subject  of  consideration  in  Massa- 
chusetts and  Pennsylyania,  and  in  each  the  courts  haye  not 
hesitated  to  maintain  the  inyiolabiliiy  of  the  contract  as  origi- 
nally entered  into,  denying  to  the  company  the  power  of  alter- 
ing it  essentially,  and  of  binding  the  subscribers  who  haye  not 
giyen  their  assent.  In  the  case  of  The  Middlesex  Tumpihe 
OorporaHon  y.  Locke,  8  Mass.  268,  the  suit  was  brought  upon  a 
subscription  contract  for  stock,  by  which  the  defendant  agreed 
to  take  one  share,  and  to  pay  all  assessments  made  upon  it. 
The  ground  of  defense  which  prevailed  was,  that  the  location  of 
the  turnpike  road  had  been  changed  by  an  act  of  the  legislature, 
after  the  defendant's  subscription,  the  act  haying  been  passed 
at  the  instance  of  the  corporation;  and  that  the  defendant  had 
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neyer  assented  to  the  alteration.  The  court  said : ' '  The 
rely  on  an  express  contract,  and  were  bound  to  prove  it  as  they 
allege  it.  Here  the  proof  is  of  an  engagement  to  pay  assesa^ 
ments  for  making  a  turnpike  in  a  certain  specified  direction* 
The  defendant  may  truly  say,  non  hcec  in  foBdera  veni.  He  was 
not  bound  by  the  application  of  ihe  directors  to  the  legislatnrt 
for  the  alteration  of  the  course  of  the  road,  nor  by  the  consent 
of  the  corporation  thereto.''  The  same  principle  was  recognised 
and  admitted  in  the  case  of  TJie  Indiana  d  Ebensbvrgh  Ikmpilo^' 
Co.  Y.  PhiUips,  2  Penn.  184.  I  do  not  deny  that  alterations- 
may  be  made  in  the  charter  by  the  procurement  of  the  company^ 
without  changing  the  contract  so  essentially  as  to  abeolye  th« 
subscriber.  Such  would  be  the  case,  perhaps,  in  respect  to 
mere  formal  amendments,  or  those  which  are  clearly  enough 
beneficial,  or  at  least  not  prejudicial  to  his  interests.  A  modifi^ 
cation  of  the  grant  may  frequentiy  be  advisable,  if  not  necessary^ 
in  order  to  facilitate  the  execution  of  the  vezy  object  for  which, 
the  company  was  originally  established;  and  I  admit  there  are 
intrinsic  difficulties  in  the  way  of  laying  down  any  general  rules- 
by  which  to  distmgnish  between  the  two  kinds  of  cases.  Each 
must  depend  upon  its  own  circumstances,  and  be  disposed  of 
with  due  regard  to  the  inviolabiliiy  belonging  to  all  private 
contracts. 

Some  of  the  cases  which  have  occurred  exemplify  the  diffloul* 
ties  attending  the  question.  In  Train  v.  The  Turnpike  Go.^  2 
Penn.  466  [23  Am.  Dec.  53],  it  was  held  that  a  benefit  which 
results  to  in^vidual  property  by  the  location  of  the  road,  did 
not,  in  contemplation  of  law,  enter  into  the  consideration  of  the 
contract  of  subscription.  Hence,  it  was  there  decided  that  the 
bubscriber  was  bound,  notwithstanding  a  change  in  the  location. 
of  the  road,  made  by  an  act  of  the  legislature,  against  his  re- 
monstrance; and  this  though  the  change  was  obviously  to  hia 
prejudice,  in  point  of  fact.  The  decision,  it  will  be  perceived^ 
is  contrary  to  the  case  before  referred  to  in  Massachusetts* 
The  court,  moreover,  were  not  unanimous,  Bogers  and  Kennedy^ 
JJ.,  having  dissented.  In  Oray  v.  The  Monongahela  Navigaiion 
Co.,  2  Watts  &,  S.  156  [37  Am.  Dec.  500],  the  same  learned 
court  held,  that  an  alteration  in  the  charter,  by  which  additional 
privileges  were  granted  to  the  corporation,  was  not  such  a  viola- 
tion of  the  contract  of  subscription  as  would  relieve  the  sub- 
scriber, although  the  additional  privileges  might  extend  tha 
Uabilities  of  the  company,  and  thus  incidentally  affect  him. 

I  refer  to  the  last  two  cases  as  affording  a  very  full  and  able 
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ezaminatioxi  of  the  subject,  without  intending,  at  this  time,  to 
assent  to  their  conclusions  or  to  all  the  reasonings  of  the  learned 
chief  justice  who  deliyered  the  opinions.  In  each  of  them,  how- 
ever, the  general  principle  before  asserted  in  The  Indiana  and 
EbenA.  TwrnpUce  Co.  v.  Phillips^  is  recognissed,  viz.,  that  the  al- 
teration by  the  legislature  may  be  so  extensive  and  radical  as  to 
work  a  dissolution  of  the  contract;  but  an  effort  is  made  so  to 
modify  and  regulate  the  application  of  the  principle  as  to  admit 
of  improvements  in  the  charter,  useful  to  the  public  and  benefi- 
cial to  the  company,  without  this  consequence. 

In  the  case  before  us,  the  change  in  the  powers  and  purposes 
of  the  plaintifffl'  company  has  been  so  extensive  as  to  preclude 
us  from  sanctioning  a  recovery  upon  the  defendant's  subscrip- 
tion, unless  we  are  prepared  entirely  to  abandon  the  principle 
above  stated  and  to  declare  that  the  interests  of  subscribers  shall 
be  subject  to  the  will  and  pleasure  of  a  majorify  of  the  stock- 
holders. 

Judgment  for  the  defendant. 


LiABiuTT  or  Stookholdbb  oh  Subscbzftion  tob  Stock:  See  Andamr 
TWnpiie  Corp.  y.  Oauid,  4  Am.  Deo.  80;  WoreetUr  2\irnptle  Corp,  y.  WU- 
iardf  Id.  39;  New  Beclford  Turnpike  Corp,  v.  Adama,  6  Id.  81;  InsUme  y. 
Franifort  Bridge  Co.,  Id.  638;  Taunton  Twrnpihe  y.  WhUmg,  0  Id.  124; 
Qothen  Turnpike  y.  Hvrtin,  Id.  273;  MiddUaex  Tunynke  y.  Swan,  Id.  139; 
Dutchesa  Cotton  Ufy.  y.  Davis,  7  Id.  459;  Union  Locke  v.  Toume,  8  Id.  32; 
Chester  Glass  Co.  v.  Dewey,  Id.  128;  Franklin  Glass  Co.  y.  Alexander,  9  Id. 
92,  and  the  note  thereto  diaoasaing  thissahject  in  its  yarioiis  phases;  Hagers- 
town  Turnpike  Road  y.  Creeger,  Id.  495;  Hibemia  Turnpike  Cprp.  y.  Hender- 
son, 11  Id.  593,  and  note;  Bend  y.  Susquehanna  Bridge  Co.,  14  Id.  261;  Irvim 
y.  Turnpike  Co.,  23  Id.  53.  In  Northern  R.  R.  Co.  y.  MiOer,  10  Barb.  288, 
it  is  held  that  sahscriptions  for  stock,  like  that  in  the  principal  case,  are  ex- 
press promises  to  pay  for  the  shares  subscribed.  In  Fort  Edward  tic  Plank 
R.  Co.  V.  Payne,  17  Id.  574,  it  is  said  that  the  question  as  to  whether  an  ex- 
press promise  to  pay  assessments  on  stock  is  necessary  to  snpport  an  action 
therefor  was  not  raised  in  Hartford  etc.  R.  R.  Co.  v.  CroswdL 

Stdgkholdeb*s  Liability  on  Subsgriftion,  how  Atfected  bt  Ajobni)- 
HZNT  or  Charter:  See  Union  Locks  y.  Towne,  8  Am,  Dec  32;  Irvin  v.  Turn- 
pike  Co.,  23  Id.  53;  Milfordetc.  Co.  y.  Brush,  36  Id.  78,  and  note.  The  doctrine 
laid  down  in  the  principal  case,  that  a  subscriber  for  stock  in  a  corporation  is 
not  bound  by  a  subsequent  amendment  of  its  charter,  withoat  his  consent, 
radically  changing  the  purpose  of  the  incorporation  by  adding  new  enterprises, 
or  the  like,  and  is  thereby  released  from  his  subscription,  is  approved  in  Mc- 
CuUough  Y.  Moss,  5  Denio,  580,  and  TroyeU.  R.  R.  Co.  y.  Kerr,  17  Barb.  606. 
The  charter  is  the  fundamental  law  of  the  corporation  and  of  the  subscriber's 
contract:  Abbot  y.  American  Hard  Rubber  Co. ,  21  How.  Pr.  200.  If  the  legis- 
lature can  not  change  the  contract  without  the  subscriber's  assent,  much  less 
can  the  directors,  or  executive  committee,  or  stookholdeni  of  the  cotpocatioii 
do  so  by  radically  changing  the  business  of  the  corporation,  as  1^  seUing  the 
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entire  property  of  the  corporation:  Id.;  S.  C,  20  Id.  204;  11  Abb.  Pr.  208; 
33  Barbb  684;  or  by  an  exchange  of  its  assets,  on  dissolution,  for  stock  in  an- 
other company:  FroUUngham  v.  Barney,  6  Hun,  366;  or  by  consolidating  the 
eorporation  with  another  to  form  a  new  corporation :  BlcUe\fbrd  v.  JRoss,  5  Abb. 
Br.  (N.  S.)  437;  S.  C,  37  How.  Pr.  113;  54  Barb.  46;  Cleanoaier  v.  MeredUh, 
1  WalL  40;  or,  in  case  of  a  railroad  company,  by  departing  from  the  roate 
marked  oat  in  its  charter:  Bvffalo  etc,  B.  B.  Co.  v.  PotUe,  23  Barb.  23;  or  by 
extending  the  rood  and  increasing  the  capital  stock,  without  complying  witii 
the  proyisions  of  the  charter  on  that  point:  Maeedon  etc.  Plank  B.  Co.  v.  Lap- 
kanif  18  Barb.  315.  But  a  mere  cessation  of  work  on  the  road,  within  a  very 
short  distance  of  the  terminus  marked  out  in  the  articles  of  incorporation, 
where  the  articles  are  not  changed  and  there  is  no  resolution  of  the  directors, 
providing  for  a  termination  of  the  road  at  the  point  where  the  work  is 
stopped,  IB  not  such  a  change  as  to  work  a  release  of  the  subscription  of  a 
non-assenting  stockholder,  the  doctrine  of  the  principal  case  not  being  ap- 
plicable to  such  a  state  of  facts:  BvfffJLo  eie,  B.  B.  Co.  t.  Clark,  22  Hun,  366. 
For  it  IB  not  every  unimportant  change  which  will  dissolve  the  oontraot: 
OmrvKUery.  Meredith,  1  Wall  40. 

Where  the  legislature  reserves  the  power  to  amend  the  charter  of  a  corpo- 
ration, an  alteration  made  and  accepted  by  the  proper  authority  of  the  cor- 
poration is  binding  on  those  stockholders  who  do  not  assent  thereto,  and  they 
■re  not  released  from  their  subscriptions:  Northern  B,  B.  Co.  v.  Miller,  10 
Barb.  260,  273,  278,  283;  as  where,  after  such  reservation,  an  amendment  is 
adopted  providing  for  new  and  additional  enterprises:  IfhUe  v.  Syracuae  etc, 
B.  B.  Co.,  14  Id.  561;  or  reducing  the  capital  stock:  Jodyn  v.  Pa4;^  MaU 
Steamship  Co.,  12  Abb.  Pr.  (N.  S.)  334.  So  where  a  plank  road  company  is 
empowered  to  construct  a  branch  road:  Schenectady  etc  Plank  B.  Co,  v. 
l%ateher,  11  N.  Y.  109;  all  distinguishing  the  principal  case.  So  where  the 
charter  is  so  amended  as  to  change  the  name  of  the  corporation,  to  increase 
its  capital  stock,  and  to  authorize  an  extension  of  its  road:  Bt^fido  etc.  B.  B. 
Co.  V.  Dudley,  14  Id.  336.  In  that  case,  after  referring  to  the  change  of 
name,  Selden,  J.,  says:  "  In  other  respects  the  change  in  this  case  is  not  ma- 
terially greater  than  in  that  of  Sehenutady  etc  P.  B.  Co.  v.  Thatcher,  11  Id. 
102.  It  does  not  become  necessary,  therefore,  to  take  into  consideration  the 
soundness  of  the  principles  advanced  in  the  case  of  Hartford  etc.  B.  B.  Co. 
T.  CroeweU,  5  HiU,  383.  That  case  is  in  direct  conflict  with  several  English 
cases,  as  well  as  with  some  decided  in  this  country;  and  a  portion  of  its  rea- 
soning would,  I  think,  require  to  be  examined  with  some  care  before  it  is 
finally  adopted:  Midland  Bailioay  Co.  v.  Gordon,  16  Mee.  k  W.  803;  Stevens 
T.  South  Devon  Baihoay  Co.,  13  Beav.  48;  ^ooks  v.  London  etc.  Baihoay  Co., 
19  Eng.  L.  and  Eq.  7;  Irvin  v.  Turnpike  Co.,  2  Penn.  466  [23  Am.  Dec.  53]; 
Orayy.  Monongahela  Navigation  Co.,  2  Watts  &  S.  156  [37  Am.  Dec.  500]." 
But  although  the  executive  committee  of  a  corporation  is  authorized  to  amend 
the  articles  of  incorporation  by  a  two-thirds  vote,  if  the  original  articles  for- 
bid consolidation  with  any  other  corporation,  it  seems  that  the  executive  oom- 
mittee  can  not  change  them  so  as  to  authorize  such  consolidation,  and  thereby 
bind  a  non-sssenting  stockholder:  Blatcl{ford  v.  Boss,  5  AbK  Pr.  (N.  S.)  437; 
8.  a,  37  How.  Pr.  113;  54  Barb.  46. 
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TiHiTiTF.  V.  HOTT. 
[SHiu..a0sj 

OnuaoEoro  Aosht  n  Liable  to  Action  without  Demajxd  for  moneyi  oo^ 

leoted  for  hii  principal  and  not  paid  over. 
Qammov  as  to  Quahtum  of  DAHAon  oAir  kot  bi  Raiskd  wt  Monov 

JOB  NoireuiT  M>  as  to  bring  it  np  on  emr,  if  the  plaintiff  is  entitled  at 

least  to  nominal  damages. 

Absumpsit  for  money  bad  and  xeoemd.  The  action  was 
brooght  to  recover  certain  money,  alleged  to  hove  been  coUeeted 
by  the  defendant  as  agent  for  flie  plaintifBs.  It  appeared  that 
the  money  was  collected  in  bills  of  a  certain  bank  which  had 
Bospended  specie  payment.  In  a  letter  to  the  plaintifffl  shortly 
after  the  collection,  the  defendant  said  he  had  tried  to  purchase 
cotton  with  the  bills,  and  as  soon  as  anything  could  be  done» 
would  remit  the  proceeds,  but  that  the  bills  would  not  then  net 
more  than  siziy-fiye  cents  on  the  dollar  in  New  York.  The  de- 
fendant retained  the  bills  and  tendered  them  on  the  trial.  A 
motion  for  a  nonsuit,  because  no  demand  before  action  brought 
was  proved,  and  because  the  value  of  the  bills  was  not  proyed, 
was  overruled.  Verdict  and  judgment  for  the  plaintiffs  for  an 
amount  equal  to  about  sixly-fiTe  per  cent,  of  the  face  of  the  bills, 
and  the  defendant  brought  error. 

IT.  F*  Claris  for  the  plaintiff  in  enor. 

A.  P.  ifiin,  contra. 

By  Ck>urt,  CowBir,  J.  The  only  question  made  on  the  trial 
which  can  be  reviewed  on  this  vmt  of  ezxor  is,  whether  a  col- 
lecting agent,  having  receiyed  the  moneys  of  his  principal,  be 
liable  to  an  action  mthout  a  previous  request  to  pay.  The  prog- 
ress of  the  question  in  this  court,  or  rather  of  questions  now 
thought  to  bear  upon  it,  has  been  as  follows:  In  Ferris  v.  Paris, 
10  Johns.  285,  a  foreign  factor  was  held  not  to  be  liable  for  the 
proceeds  of  sales  till  he  should  first  be  directed  how  to  remit, 
and  refuse  to  comply.  The  case  was  somewhat  special  in  its 
circumstances,  and  appears  to  have  been  considered  without 
reference  to  a  single  book  or  a  recurrence  to  any  general  princi- 
ple. It  is  scarcely  an  authority  for  the  rule  that  a  demand  must 
in  general  be  made  eyen  upon  a  factor,  mudi  less  an  agent  of 
any  other  character.  Then  came  Taylor  y.  Boies,  5  Cow.  876, 
879,  which  went  somewhat  upon  its  analogy  to  Ferris  y.  Paris. 
It  was  there  held  that  an  attorney  at  law  was  not  liable  to  an 
action  for  moneys  collected,  till  demand  made.    The  circum- 
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stances  of  that  case  too  were  somewhat  special.  The  attorney 
resided  in  Vermont,  and  collected  for  clients  in  this  state.  He 
had  moreover  made  an  effort  to  find  where  he  shotdd  pay  the 
money,  the  attorneys  in  fact  for  the  plaintiff  having  refused  to 
XQceiYe  it.  The  next  case  is  lUUhbun  t.  Ingala,  7  Wend.  320,  an- 
other special  case.  The  defendant  could  hardly  be  said  to  have 
been  a  receiver  of  the  funds  till  about  the  time  when  the  plaint- 
iff absconded,  and  he  had  not  afterwards  returned  and  showed 
himself  publicly.  Sutherland,  J.,  considered  Taylor  v.  Bates  as 
an  authoxily  that  an  attorney  at  law  is  not  in  general  liable  till 
demand  made  or  direction  given  to  remit.  On  the  contrary,  in 
SUjffori  ▼.  BichardBOffiy  16  Wend.  302,  the  statute  of  limitations 
was  held  to  run  in  favor  of  the  attorney,  though  no  demand  had 
been  made.  Taylor  v.  Boies  was  there  spoken  of  as  a  special  case* 
Ex  parte  Ferguson^  6  Oow.  696,  was  a  motion  to  attach  an  attor- 
ney, and  furnishes  no  guide  in  respect  to  an  action. 

The  utmost  that  our  own  cases  establish  is,  that  a  foreign 
factor  and  an  attorney  at  law  are  not  liable  till  request,  though, 
on  our  latest  decision,  I  shotdd  hardly  think  this  predicable  of 
an  attorney.  If  the  rule  be  general,  it  should  work  both  ways. 
If  the  attorney  is  to  be  protected  till  demand,  it  follows  that  he 
ought  not  to  be  allowed  the  benefit  of  the  statute  running  till  a 
demand  is  made.  The  reason  is  quite  as  strong  in  favor  of 
sheriffs;  yet  an  action  lies  for  moneys  collected  by  them  with* 
out  demand:  Dale  v.  Bitchy  3  Gamp.  347.  If  officers  of  the 
court  be  vexatiously  pursued,  the  courts  are  competent  to  re- 
lieve on  motion;  and  this  is  the  only  remedy  for  the  sheriff,  a 
man  more  constantly  engaged  in  receiving  and  disbursing  than 
the  attorney:  Id.;  Jefferiee  v.  Sheppard,  3  Bam.  &  Aid.  696. 
Be  all  this  as  it  may,  however,  and  though  it  be  proper  to  pro- 
tect an  officer  of  the  court  against  the  possibility  of  vexation, 
by  requiring  a  demand;  or  a  factor,  who,  it  seems,  is  so  pro- 
tected in  a  measure  as  well  by  the  English  rule  as  our  own: 
Topham  v.  Braddick,  1  Taunt.  572;  yet  I  apprehend  there  is  no 
general  rule  in  the  law  requiring  so  much  as  to  other  agents. 
Money  received  by  an  agent  is  received  for  the  use  of  his  prin- 
cipal; and  on  this  ground  the  sheriff  was  held  liable  by  Lord 
Ellenborough,  0.  J.,  in  DcUe  v.  Birch.  The  general  rule  seems 
to  be  correctly  laid  down  in  BtLckner  v.  Patterson,  Litt.  Sel.  Cas. 
234.  The  money  had  there  been  paid  to  the  defendant  in  order 
that  he  should  pay  it  over  to  the  plaintiff.  On  an  action  brought, 
the  question  was  raised  whether  it  was  due  before  being  de- 
manded.   Logan,  J.,  said:  ''  The  money  being  paid  to  the  de- 
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fendant  for  Buckner,  created  in  law  an  implied  promise  on  Uie 
part  of  the  defendant,  in  favor  of  Buckner,  which  rendered  him 
liable  immediately  to  the  plaintiff  for  that  sum."  A  demand  waa 
therefore  held  to  be  nnnecessazy.  The  case  of  Coomer  v.  LUUe, 
Cam.  &  N.  92;  Taylor's  N.  C.  Conf.  223,  is  still  more  directly 
in  point.  There  the  defendant  received  money  as  the  agent  of 
the  plaintiff,  on  an  army  certificate.  The  court  held  that  an 
action  lay  immediately.  Sergeant  Williams,  in  Birka  v.  IHppet, 
1  Saund.  83,  note  2,  says  that  where  the  money  is  due  and  pay- 
able immediately,  no  demand  is  necessaiy;  and  the  role  is  gen- 
eral that  where  the  action  is  for  a  precedent  debt  or  duty,  a  de- 
mand need  not  be  proved:  1  Chit.  PI.  829,  Am.  ed.  of  1840. 
The  dnty  of  a  collecting  agent  is  not  merely  to  receive,  but  to 
pay  over  the  money;  and  it  seems  to  me  more  important  that  he 
should  be  holden  to  do  so  without  request,  than  in  the  case  of  an 
ordinary  debtor  for  money  lent.  There  the  creditor  knows  what 
to  demand;  he  is  generally  ignorant  that  his  agent  has  collected 
the  money.  Where  one  engages  to  pay  an  ordinary  debt,  even 
though  he  provide  that  this  shall  be  on  demand,  yet  bringing  a 
suit  is  a  sufficient  demand.  This  was  held  of  the  plaintiff's 
money,  received  to  keep  for  him  and  to  be  restored  on  demand: 
DamaU'8  ExeciUors  v.  Magruder,  1  Har.  &  G.  439.  The  duty  of 
a  collecting  agent  to  seek  his  principal  and  pay  the  money  he 
has  collected,  was  never  doubted  in  Westminster  Hall. 

In  NiokoUon  v.  Enowlea,  5  Madd.  47,  the  vice-chancellor  said 
the  agent's  daty  was  to  pay  the  money  over  to  the  principal,  and 
he  would  not  allow  the  agent  to  contest  the  principal's  right,  on 
the  ground  that  another  claimed  or  even  had  a  right  to  the 
money.  The  form  of  the  action  furnishes  a  test.  It  is  ind^nich 
ius  aasumpsU  for  money  had  and  received:  Paley  on  Agency,  57. 
This  action  proceeds  on  an  implied  promise  arising  from  a  pre- 
cedent debt;  and  though  the  declaration  state  it  as  a  promise  to 
pay  on  demand,  the  defendant  may  plead  ncn  asaumpsU  within 
six  years.  He  is  not  put  to  say  the  action  did  not  accrue  within 
six  years  from  the  time  of  demand:  Collins  v.  Benning,  12  Mod. 
444.  I  venture  to  affirm  that  the  only  exception  to  be  found  in 
the  law,  unless  a  licensed  attorney  be  one,  is  that  of  a  factor  who 
is  sued  not  simply  for  omitting  to  pay  over  moneys,  but  on  his  im- 
plied promise  to  account.  Such  was  Topham  v.  Bradvok,  before 
cited.  In  that  case,  no  request  to  account  being  shown,  the 
statute  of  limitations  was  held  not  to  run.  The  case  was  put  on 
the  special  ground  that  the  promise  was  to  sell  goods  going  to  a 
distant  country,  and  that  the  transaction  would  perhaps  require 
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a  considerable  time  for  its  completioii.  The  contract  between 
the  merchant  and  his  factor  raises  no  immediate  duiy  against 
which  the  statute  of  limitations  can  run.  It  looks  to  a  distant 
day  for  performance;  and  from  the  very  nature  of  it  imposes  no 
obligation  to  pay  over  moneys  until  an  account  is  given.  It  was 
strong,  perhaps,  to  say  that  the  &ctor  need  not  even  account 
without  request,  after  the  transaction  is  closed;  and  the  contrary 
seems  to  have  been  taken  for  granted  in  Varden  v.  Parker ^  2  Esp. 
710.  But  the  reason  of  applying  the  rule  to  any  extent  in  this 
more  complicated  commercial  relation,  ceases  altogether  when 
we  come  to  the  simple  duty  of  a  collecting  agency.  As  to  this, 
whatever  money  is  received,  be  it  part  or  the  whole,  it  must  be 
paid  over  within  a  reasonable  time,  without  waiting  for  a  demand. 
The  objection  that  the  defendant  had  not  received  money,  but 
property  in  payment,  and  therefore  the  action  for  money  had  and 
received  is  inappropriate,  does  not  appear  to  have  been  taken  at 
the  trial. 

The  third  point  taken  by  the  plaintiff  in  error,  relates  merely 
to  the  amount  of  damages.  Though  it  might  have  been  a  proper 
point  for  consideration  on  moving  for  a  new  trial,  it  is  not  so  on 
writ  of  error.  It  was  clearly  no  ground  of  nonsuit  that  the 
plaintiff  had  not  proved  the  value  of  the  bills  received  by  the  de- 
fendant; for  without  that  the  plaintiff  was  entitled  to  recover 
something.  The  point  not  having  been  made  except  on  the 
motion  for  a  nonsuit,  is  not  brought  up  in  such  a  way  that  we 
can  consider  it  in  reference  to  the  amount  of  damages.  To  make 
it  available  in  that  view,  instructions  should  have  been  asked 
against  anything  more  than  nominal  damages.  On  the  court  be- 
low refusing  to  charge  accordingly,  the  point  might  have  been 
raised  by  exception. 

On  the  whole,  I  am  of  opinion  that  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 

AOENT  Oa    FaCTQB    18  NOT    LIABLE,  WFTHOUT    PBBVIOUS  BuCANI)  for  EQ 

aoooant  or  payment,  for  the  proceeds  of  goods  sold  by  him  on  oommusion: 
Judcih  T,  DyoUf  25  Am.  Deo.  112.  The  principal  case  is  cited  to  the  point 
that  a  mere  collecting  agent  is  liable  for  money  collected  and  not  paid  over, 
without  any  previons  demand,  in  Schroeppd  v.  Coming^  6  N.  T.  117;  Hichok 
▼.  Hkikok,  13  Barb.  633;  Albany  City  Itre  Ins.  Go,  t.  Devendorf,  43  Id.  446. 
8o  also  a  sheriff  who  has  collected  money  on  execution  which  he  has  not  paid 
over  is  held  liable  without  a  demand:  Nelson  v.  Kerr,  2  Thomp.  &  C.  301. 
But  a  factor  is  not  liable  without  a  demand,  for  the  proceeds  of  goods  sold  by 
him:  Baird  ▼.  WcUker,  12  Barb.  301;  WcUden  ▼.  Grqfta,  2  Abb.  Pr.  304;  S. 
G.,  4  K  D.  Smith,  496;  CoMn  ▼.  Holbrook,  2  N.  T.  130,  citing  the  principal 
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In  Renwiekr.  Renwick,  1  Brad.  239,  Sehroeppdr.  OonUng,  dDenio,  252» 
and  SeUz  v.  Settz,  14  Han,  537,  the  caae  is  cited  to  the  point  that  as  an 
agency  ia  not  a  technical  trnst,  and  that  as  an  agent  is  liable  for  money  col- 
lected without  a  demand,  the  statate  of  limitations  runs  in  his  favor  from  the 
time  of  reoeiTing  the  money. 

Demand  bkvobb  Sxnr,  Kbobssitt  or,  nr  Gbhsbal:  See  NeUon  t.  BoBtwkk^ 
atUet  310,  and  oases  cited  in  the  note  thereto. 


Gabvillb  v.  Gbanb. 

[5  Bill,  483.] 

ftPAVim  OF  Frauds  Afpldcs  to  Parol  Promisb  to  Inxnuni  Kotb  for  a 
poichaser  of  goods  In  consideration  that  the  yendor  will  sell  to  hiniv  and 
no  action  will  lie  on  such  promise. 

Statutb  of  Fbaudb  should  bb  Ldsxrallt  Construxd. 

Acrncmonapiomise  toindoTseanotefor  oertBinpariieB.  The 
promise  declared  on,  as  stated  in  the  declaration,  appears  from 
the  opinion.  Demurrer,  on  the  ground  that  the  promise  was 
Toid  by  the  statate  of  frauds. 

ff.  B,  Gowlea,  for  the  defendant. 

A,  OnderkiU,  for  the  plaintiff. 

By  Court,  Ck>WBir,  J.  The  dedaiation  states  a  contract  (which 
it  avers  was  not  in  writing)  by  which  the  defendant,  in  consid- 
eration that  the  plaintiff  at  the  defendant's  request  would  sell 
and  deliver  a  bill  of  goods  amounting  to  two  hundred  and  fifty- 
one  dollars  and  sixty-four  cents,  to  the  firm  of  G.  B.  &  J.  L. 
Crane,  undertook  that  he  would  indorse  their  note  at  six  months 
for  the  price.  The  legal  effect  of  the  contract,  if  valid,  was  to 
bind  the  defendant  to  indorse  instantly  on  the  sale  of  the  goods. 
Hie  question  is,  whether  this  be  a  promise  to  answer  for  the 
debt  or  default  of  another,  within  the  meaning  of  the  statate  of 
frauds.  The  consideration  moved  to  the  firm,  which  was  the 
principal  debtor;  and  if  the  defendant's  promise  had  been  direct 
to  pay  the  plaintiff  that  sum,  it  is  not  denied  that  it  would  have 
been  of  that  collateral  or  accessorial  character  intended  by  the 
statute. 

The  cases  cited  of  a  promise  to  accept  a  bill  of  exchange,  are 
not  analogous.  The  acceptor  is  the  principal  debtor  in  respect 
to  funds  in  his  hands.  He  owes  the  money  to  the  drawer,  and 
the  bill  merely  works  a  transfer  of  that  fund  to  the  payee.  The 
acceptor  engages  to  put  himself  in  a  position  ^by  which  he  will 
be  obliged  to  pay  his  own  debt.     The  drawer  is  the  collateral 
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ondertaker.  The  cases  do  not  say  that  a  parol  promise  to  accept 
and  pay  the  debt  of  another  for  his  accommodation,  is  valid. 
Unlike  the  case  of  an  acceptor,  the  indorser  of  a  note  is  the  col- 
lateral debtor,  the  maker  being  the  principal;  and  if  this  were 
otherwise  on  the  nature  of  an  indorsement,  the  statement  in  the 
declaration  shows  that  the  partictdar  one  in  contemplation  was 
an  accommodation  indorsement  for  G.  B.  &  J.  L.  Crane.  In 
other  words,  it  was  a  promise  to  become  their  surety  for  the  debt. 
On  fulfilling  the  promise  by  making  and  paying  such  an  indorse- 
ment, the  defendant  might  hare  recovered  over  against  them 
as  for  money  paid  to  their  use.  Their  assent  to  the  defendant's 
promise  is  perhaps  to  be  intended;  but  whether  so  or  not,  the 
defendant  finally  joimng  them  in  the  note  implies  their  ultimate 
assent  that  he  would  take  the  exact  position  of  their  surety.  To 
say  then  that  this  is  not  in  effect  a  promise  to  answer  their  debt, 
would  be  a  sacrifice  of  substance  to  sound.  It  would  be  devil- 
ing a  formulary  by  which,  through  the  aid  of  a  perjured  witness, 
a  creditor  might  get  round  and  defraud  the  statute.  He  may 
say,  "  You  did  not  promise  to  answer  the  debt  due  to  me  from 
A. ;  but  only  to  put  yourself  in  such  a  position  that  I  could  com- 
pel you  to  pay  it."  Pray,  where  is  the  difference,  except  in 
words?  According  to  such  reasoning,  unless  you  recite  the 
words  of  the  statute  in  your  undertaking,  it  will  not  reach  the 
case.  No  legislative  provision  would  be  worth  anything  upon 
such  a  construction.  It  is,  I  fear,  somewhat  upon  this  narrow 
view  that  Buahell  v.  Beavan,  1  Bing.  N.  Cas.  103,  may  have  been 
decided.  There,  the  defendant  undertook,  not  that  himself,  but 
that  another  should  guarantee  the  debt.  What  was  this  but 
shouldering  it  himself  ?  A  perjury  which  would  fasten  him  with 
such  an  engagement  might  be  worth  just  as  much  to  the  cred- 
itor as  one  which  would  fabricate  a  direct  promise.  The  witness, 
by  hitting  on  a  responsible  man  as  the  contemplated  guarantor, 
might  make  the  defendant's  promise  in  effect  precisely  the  same 
as  if  direct.  The  statute  was  intended  to  prevent  the  effect  of 
perjuries.  Indeed,  that  is  known  to  have  been  its  primary  ob- 
ject, which  should  never  be  out  of  view  in  giving  it  a  construc- 
tion. It  was  truly  asked  by  counsel,  what  is  the  difference 
between  this  case  and  that  cited  ?  I  admit  there  is  no  difference 
in  principle;  but  I  think  the  case  cited  can  not  be  sustained. 

We  are  referred  to  the  dictum  of  Mr.  Justice  Story  in  UWolf 
V.  Babaudy  1  Pet.  500,  where,  however,  the  learned  judge  ad- 
mits he  is  not  following  the  construction  of  the  statute,  but  sug- 
gesting what  might  be  the  better  construction  were  the  question 
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res  nova;  iiz.,  that  wheze  the  engagement  of  the  sureiy  and 
principal  are  sunnltaneoufl  and  on  the  same  consideration,  the 
caae  is  not  within  the  intent  of  the  legidatme.  He  admits  that 
the  authorities  are  against  his  riews;  and  the  cause  went  off 
upon  the  cases  of  Leonard  y.  Vrederiywrgh^  8  Johns.  29  [5  Am. 
Dec.  317];  Baiky  y.  Freeman,  11  Id.  221  (6  Am.  Dec.  371],  and 
NeHjBon  y.  DuboiSy  13  Id.  175.  The  doctrine  in  these  cases  re- 
lated to  simultaneous  contracts  in  writing  by  principal  and 
snreiy;  that  of  the  latter  admitted  to  be  collateral,  but  deriving 
its  aliment  from  the  consideration  expressed  in  the  first.  On  a 
familiar  principle,  they  are  both  one  contract,  and  the  collateral 
is  sustained  by  an  implied  reference  to  and  adoption  of  the  con- 
sideration expressed  in  the  principal  contract.  The  case  of  cTbr- 
main  y.  Algar,  2  Car.  &  P.  249,  is  relied  upon.  There  the  de- 
fendant promised  to  execute  a  bail  bond,  if  the  plaintiff  would 
not  arrest  another.  This  was  in  effect  a  promise  to  see  that  spe- 
cial bail  should  be  put  in.  It  was  the  duty  of  the  principal  to 
put  in  bail;  and  there  is  certainly  some  doubt  whether  the  en- 
gagement was  not  collateral  to  answer  for  his  default  in  not 
doing  this,  and  so  within  the  statute.  The  decision  was  made 
at  nisi  pritis,  without  stating  any  ground.  The  question  was 
noyel.  It  was,  I  admit,  decided  by  a  yery  able  judge;  but  is 
open  to  the  objection  I  have  already  mentioned,  of  being  too 
literal  a  construction  of  the  statute. 

In  Chapin  y.  Merrill,  4  Wend.  657,  there  was  a  promise  to  in- 
demnify the  plaintiff,  if  he  would  become  surety  for  the  debt  of 
B.,  due  to  another;  and  the  action  was  held  sustainable  on  the 
ground  that  the  promise  to  indemnify  was  not  a  contract  col- 
lateral to  that  of  B.,  nor  did  the  defendant's  engagement  run 
to  the  creditor  of  B.  It  was,  howeyer,  in  effect,  collateral  to 
the  implied  contract  of  B.  to  indemnify  the  plaintiff;  and  a  lib- 
eral construction  of  the  statute  might  in  that  yiew  be  m^e  to 
reach  it.  But  the  case  before  us  is  one  of  an  engagement  to 
the  creditor  who  sold  the  goods;  and  so  distinguishable  from 
Chapin  y.  Merrill,  The  case  of  Chapin  y.  Lapham,  20  Pick.  467, 
is  in  form  like  that  of  Chapin  y.  Merrill^  which  was  cited  with 
approbation  by  Shaw,  C.  J.  The  point  of  the  latter  case  was 
not,  howeyer,  decided;  for  the  original  debtor  being  a  minor, 
the  whole  credit  was  in  effect  giyen  to  the  defendant.  His 
promise  was  not  collateral. 

In  Harrison  y.  Sawtel,  10  Johns.  242  [6  Am.  Dec.  337],  the 
promise  of  the  defendant  to  indemnify  the  plaintiff  for  becom- 
ing bail  in  a  suit  against  another,  was  made  by  the  real  party  to 
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that  Btdt;  the  person  alone  interested  to  defend  it.  The  prom- 
ise was,  therefore,  in  effect  on  his  own  account  as  principal. 
The  person  who  was  sued  and  obliged  to  give  bail  was  the 
surely.  Such  a  promise  of  indemnity  was  clearly  without  the 
statute.  So,  in  HamngiT  y.  Solms,  5  Serg.  &  B.  4,  the  promise 
to  indemnify  was  for  becoming  sureiy  in  behalf  of  the  defend- 
ant for  his  own  debt.  I  do  not  see  that  in  the  last  case  any 
question  was  made  on  the  statute  of  frauds  and  perjuries. 

I  have  now  gone  through  with  the  cases  mainly  relied  on  by 
the  counsel  for  the  plaintiff,  and  one  more  which  I  have  fallen 
upon.  He  has  furnished  us,  in  his  argument,  with  the  fuU 
strength  of  his  case,  so  far  as  it  depends  either  on  authority  or 
principle.  But  I  think  that  neither  will  warrant  us  in  giving  to 
the  statute  that  narrow  and  literal  construction  for  which  he 
contends,  and  which  I  admit  some  of  the  cases  countenance. 
On  the  contraiy,  I  am  of  opinion  that  the  view  taken  of  this 
question  by  Mr.  Justice  Woodworth,  in  OaUagher  v.  Brunei,  6 
Cow.  346,  is  more  in  harmony  with  the  intent  of  the  statute. 
He  there  comments  upon  this  promise  to  a  creditor  that  the  de- 
fendant would  indorse  the  note  of  the  debtor.  In  that  case, 
the  defendant  refusing,  the  creditor  treated  the  refusal  as  a 
fraud;  and  having  sold  goods  on  the  faith  of  the  promise, 
brought  an  action  as  for  a  deceit.  This  court,  however,  con- 
sidered the  action  as  a  mere  experiment  for  getting  round  the 
statute,  holding  the  declaration  bad  on  demurrer.  It  is  said  the 
case  is  not  to  the  present  point.  True,  it  is  not  circumstantially 
so;  perhaps  not  ezactiy  so  in  principle.  But  in  deciding  it,  the 
attention  of  the  court  was  almost  necessarily  drawn  to  the  point. 
We  may  therefore  assume  that  it  was  discussed  after  it  had  un- 
dergone consideration  by  all  the  justices.  Be  that  as  it  may, 
however,  I  think  the  view  taken  is  sustained  by  a  liberal  con- 
struction of  the  statute.  Such  a  construction  is  due  to  it,  on 
the  ground  that  it  was  intended  to  prevent  fraud  and  perjury. 

Judgment  for  the  defendant. 

Pabol  Pbomisb  to  Acoept  Bill  fob  Goods  Sold  to  Anothkb  is  v«Ud, 
when:  See  Kennedy*B  Eo^r  v.  Oeddet,  37  Am.  Dec  714,  and  note.  In  FTetf- 
coU  V.  KedeVy  4  Bosw.  572,  the  doctrine  of  the  foregoing  decision,  that  a 
parol  promise  to  indorse  another's  note  for  goods  famished  to  him,  is  void,  is 
referred  to  with  approval. 

Pbomiss  to  Pat  for  Goods  Furnishbd  to  Another,  when  within  the 
statute  of  frauds  and  when  not:  See  the  note  to  Kennedi^a  £h^r  v.  Oeddea, 
87  Am.  Deo.  718,  collecting  the  previous  cases  in  the  American  Decisions  on 
this  point.  And  generally  as  to  when  a  promise  to  pay  another's  debt  is  to 
be  deemed  within  the  statute,  and  when  not,  see  Nelson  v.  Boynton,  Id.  148, 
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asd  oaMs  dted  in  the  note  thereto.  See,  also,  Aldrich  ▼.  Jeweil,  36  Id.  390^ 
and  note.  The  role  is,  that  if  a  promise  of  one  to  pay  for  goods  fornished 
to  another  is  collateral  and  not  original,  and  if  the  credit  is  not  wholly  given 
to  the  promisor,  the  statate  of  frauds  applies,  and  the  promise  must  be  in 
writing  to  be  valid:  Allen  ▼.  Scarff,  1  Hilt.  212;  Dixon  ▼.  Frasaee,  1  E.  D. 
Smith,  35;  Brady  ▼.  Sachrider,  1  Sandf.  515;  Knox  v.  NuU,  1  Daly,  213. 
And  generally,  if  the  liability  of  the  principal  debtor  continues,  one  who 
pronusea  to  pay  his  debt  is  only  collaterally  bound,  and  the  promise  ia  void 
if  not  in  writing:  Eddy  ▼.  Soberts,  17  IlL  507;  all  citing  the  principal  caae. 
In  Baker  ▼.  DUbnan,  12  Abb.  Pr.  316;  S.  C,  21  How.  Pr.  446,  the  case  ia 
cited  aa  weakening  and  doubting  the  doctrine  of  Cfhc^^  ▼.  Merrill,  4  Wend. 
657f  that  a  promise  to  indemnify  one  for  becoming  guanmtor  for  another  ia 
not  within  the  atatute  of  frauds.  In  Kmgdeif  ▼.  Baloome^  4  Barb.  138»  it  ia 
aaid  that  (kunriUe  ▼.  Orone  ia  the  only  caae  which  the  court  oonld  find  refer- 
ring to  Ohapkn  ▼.  MenrHL 


DOLLFUB  V.   FbOSOH. 

[6  Hill.  483.1 
Ifonov  OAir  vor  bs  Bknewed  without  Lravb  of  thb  Goubt  altar  being 
once  denied,  and  this  rule  appliea  to  a  motion  for  a  commiasion  to  take 
teatimony,  denied  by  the  aupreme  court  becanae  of  a  formal  defect  in  the 
affidavit.  Hence,  an  order  obtained  from  a  oironit  judge,  after  auch  de- 
nial, granting  the  oommiaaion,  without  a  previona  application  to  the 
aupreme  court  for  leave  to  renew  the  motion,  is  irregular,  though,  under 
apedal  cinmmstancea,  it  may  be  permitted  to  stand  on  payment  of  coata. 

MonoH  to  Tacate  an  order  made  by  a  circait  judge  grantiiig  a 
oommission  to  take  testimony,  a  motion  for  such  a  commission 
having  been  previooslj  denied  by  this  oourt  It  appeared  that 
the  former  motion  was  denied  because  of  a  formal  defect  in  the 
affidavit. 

Z).  D.  Fiddf  for  the  motion. 

J.  Edwards,  corUra. 

By  Court,  Bbonsok,  J.  A  motion  can  not  be  renewed  without 
first  obtaining  leave  of  the  court:  MUcheU  v.  AHen,  12  Wend. 
290.  And  this  rule  applies  to  motions  for  a  commission^  as  well 
as  in  other  cases:  Allen  v.  Oibbs,  12  Id.  202.  In  that  case  a 
commission  was  denied  by  this  court  on  the  ground  that  a  pre- 
vious application  had  been  refused  by  the  circuit  judge.  If  a 
motion  can  not  be  renewed  here  after  it  has  been  passed  upon 
by  a  commissioner,  clearly  the  conmiissioner  should  not  act 
after  we  have  decided  the  question.  The  fact  that  the  papers 
were  insufficient  on  the  first  application  does  not  alter  the  case. 
Where  a  party  fails  in  a  motion  on  the  ground  of  some  formal 
defect  or  insufficiency  in  his  papers,  he  should  ask  leave  to  renew 
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ibe  motion,  or  that  it  be  denied  without  prejudice  to  another 
motion;  and  if  the  request  is  granted,  the  &ct  should  be  stated 
in  the  rule.  Here  the  motion  was  denied  generallj,  and  it  was 
therefore  neoessaiy  to  obtain  leave  to  renew  it  before  the  partj- 
could  ha^«^  a  commission.  And*  the  leave  to  renew  could  onlj 
be  granted  by  the  court. 

But,  under  the  special  circumstances  disclosed  in  the  affl* 
davits,  the  commission  may  stand  on  payment  of  oosts. 

Ordered  accordingly. 

Monoir  Okcb  "Desied  oak  not  bi  Bihbwkd  wimoiyT  Lbavb  of  tfas 
ooort,  ao  long  as  the  facta  oontmnethe  same:  Pike  v.  Power,  1  How.  Pr.  164^ 
which  was  a  case  of  a  motion  to  set  aside  a  default;  Baeeom  v.  Ikaaierf  2  Id.  1T» 
m  motion  to  set  aside  a  judgment  for  inegnhuity;  BdUnger  v.  MartOtidale,  8 
Id.  114;  MiU9y.  Tkurtby,  11  Id.  116;  HaU  t.  £!mnum9,99lL  180;  8.  C,  8 
Abb.  Pr.  (N.  a)  453;  2  Sweeny,  399;  Irving  NaL  Bamk  v.  iTenuin,  3  Bed! 
6;  BdnunU  v.  Erie  R.  Ca,  62  Barb.  647.  Bat  the  principle  of  rea  cujfiudkaim 
does  not  apply  to  a  decision  on  a  apecial  motion:  Aeher  v.  Ledyard,  8  Id.  618} 
Bdmont  ▼.  Erie  R,  Co.,  62  Id.  647;  Boon  ▼.  Moss,  70  K.  T.  474.  The  court 
may,  in  ita  eonnd  discretion,  permit  the  renewal  of  each  a  motion,  withool 
piior  leave  therefor  having  been  obtained,  as  where  the  original  application 
was  dismiaaed  by  a  sabordinate  tribonal  without  any  groond  whatever:  Peo- 
pU  ex  rd.  Wilbur  v.  Eddy,  3  Lena.  83.  At  most  it  is  only  while  the  facts  re- 
main the  aame  that  a  party,  whoae  motion  haa  been  once  denied,  a  estopped 
from  renewing  it:  Aberiy  v.  Filow,  8  Bisa.  842.  When  new  facta  have  ariaen, 
tiie  motion  maij  be  renewed  asa  matter  of  light:  62  Barb.  637.  In  all  those 
caaes,  Dolffiis  v.  Frosch  ia  cited  aa  authority.  Aa  to  the  right  to  renew  aa 
application  fora  writ  of  habeas  corpus  after  it  haa  been  once  denied,  see  Mer^ 
eem  v.  People,  36  Am.  Dec  663;  People  v.  Mereein,  38  Id.  644^  and  the  notes 
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[6  HttJi,  S88.] 

n  HOT  Liable  fob  Casual  Loss  or  Goods  bt  Fan  after  aaebnra 
on  exeontioD,  though  he  leaves  them  with  the  debtor,  taking  a  vsosipi 
from  a  friend  of  the  latter  promising  to  deliver  them  on  demand  or  to  pay 
the  amount  of  the  execution.    Contret,  Gowen,  J. 

BioxiFTOB  OF  GrOODB  Seizbd  ON  EzBOUTioK  IS  Obdihart  Bailbs  ooly,  and 
ia  not  liable  aa  an  inanrer,  even  though  he  be  the  debtor  or  a  friend  of  the 
debtor,  unleaa  hia  contract  ia  very  apedal  and  explicit.    Contm,  Cowbk,  J. 

PowxB  or  SHBRirr  to  Bzact  iKDEmnrr  fbom  Bbquptob  beyond  hia  owb 
liability  to  the  creditor  denied  by  KxLSOir,  C  J.,  and  BsoiraoN,  J. 

Case  agamst  the  defendant  as  sheriff  for  not  coUeoting  the 
amount  of  an  execution.  From  the  sheriff's  return  it  appeared 
that  sufficient  goods  were  levied  on,  but  were  left  with  the 
debtor,  the  sheriff  taking  a  receipt  from  one  Ellsworth,  in 
which  the  goods  were  estimated  at  two  thousand  doUars,  the 
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receptor  agieemg  to  deliyer  them  on  demand,  or  to  pay  the 
amount  of  the  execution,  and  that  pending  a  subsequent  stay 
of  execution  the  goods  were  **  casually  consomed  by  fire."  The 
xetnm  further  certified  that  Ellsworth  was  of  sufficient  responsi- 
bilily.  Motion  for  a  nonsoit  overroled,  and  the  circuit  judge 
chaiged  the  jury  in  substance  that  under  the  ciroumstanoes  the 
loss  of  the  goods  by  fire  did  not  exonerate  the  sheriff.  Verdict 
for  the  plaintiffs^  and  motion  for  a  new  trial. 

H.  WeBes  and  F.  M.  Haighi,  for  the  defendant. 

A,  €ktrdiner,  for  the  plaintiffs. 

OowKN,  J.  The  circuit  judge  put  the  case  to  the  juxy  upon 
the  sheriff's  return.  Had  tiie  judge  denied  its  force  as  eridenoe, 
the  sheriff  might  have  shown  the  exculpatory  fiiots  by  proof 
aUunde.  The  return  must  therefore  be  regarded  as  evidence  for 
the  purposes  of  this  motion,  and  as  the  only  defensiye  eyidence 
in  the  case.  The  ground  of  defense  is  that,  though  sufficient 
goods  were  levied  on,  they  were  immediately  (May  21st)  delivered 
to  a  receiptor.  That  on  the  thirty-first  there  was  an  order  served 
to  stay  the  sheriff  till  the  next  August  term,  the  goods  in  the  mean 
time  (June  22d)  being  casually  consumed  by  fire.  The  receipt 
mentioned  the  goods  as  seized  under  execution  at  the  suit  of  the 
plaintiffs,  agreed  on  their  value  at  two  thousand  dollars,  and 
stipulated  to  redeliver  them  on  demand  or  pay  the  value. 

The  property  of  the  sheriff  in  goods  seized  by  virtue  of  a  ^ 
fa.  is  analogous  in  most  points  to  that  of  an  ordinary  bailee  of 
goods  for  the  purpose  of  custody  and  sale.  He  is  very  nearly  in 
the  case  of  a  factor  del  credere,  the  keeper  and  seller  of  goods 
with  an  obligation  to  guarantee  the  sale  and  a  lien  on  the  pro- 
ceeds to  secure  his  compensation.  He  also  acts,  like  the  factor, 
under  a  power  which  may  be  revoked  or  controlled  by  others 
having  a  paramount  interest.  The  factor  is  generally  held  liable 
for  ordinary  diligence  in  his  vocation.  He  is  "  not  liable  for  any 
losses  by  theft,  robbery,  fire,  or  other  accident,  unless  it  is  con- 
nected with  his  own  negligence:"  Story  on  Bail.  296.  He  is  of 
course  warranted  in  delegating  his  trust,  or  such  portion  of  it 
as  the  exigencies  of  business  may  require,  to  his  servants.  In 
all  these  respects  there  is  an  obvious  parallel  between  his  rights 
and  obligations  and  that  of  the  sheriff.  And  looking  upon  the 
latter,  for  the  present,  as  holding  the  personal  custody  of  the 
goods,  or  as  having  left  them  with  servants  whose  interests  were 
indifferent  between  the  parties,  I  think  the  return  must  be  con- 
sidered as  making  out  a  complete  defense.    It  says,  the  goods 
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were  caeniallj  destroyed  by  fire.  It  describes  an  aoddental 
destruction,  for  which  a  factor  would  not  be  liable.  If  the 
return  is  to  be  taken  as  showing  generally  that  they  were  de- 
stroyed, not  saying  casually,  this  would  probably  call  for  proof 
on  the  part  of  the  plaintiff  that  there  was  some  negligence  in  the 
sheriff  or  his  delegate.  The  intendment  is,  that  a  bailee  has 
done  his  duty  till  the  contrary  has  been  shown.  There  are  ex- 
ceptions; but  the  general  rule  is  as  I  have  stated. 

That  a  bailee  of  goods  holds  them  in  the  capacity  of  a  public 
officer,  has  never,  that  I  am  aware,  been  considered  as  fixing  a 
mpre  rigorous  measure  of  liability  upon  him  than  if  he  were  a 
private  person.  The  contrary  has  been  held  in  respect  to  sev- 
eral officers.  One  instance  is  that  of  receivers:  Knight  v.  Plym- 
onihy  3  Atk.  480;  another  that  of  a  county  treasurer:  Supervwors 
o/Mbany  Co.  v.  Dorr,  25  Wend.  440;  another  that  of  a  post- 
master: Id.,  and  the  cases  there  cited.  So  as  to  revenue  officers: 
Burke  v.  I^revitt,  1  Mason,  96, 101, 102,  and  the  cases  there  cited. 
The  general  liability  of  officers  having  the  charge  of  property  is 
put  by  Mr.  Justice  Stoiy  on  the  same  footing  as  that  of  bailees 
for  hire:  Stoiy  on  Bail.  96,  sec.  130;  Id.  390,  sec.  620.  The  same 
doctrine  was  assumed  as  applicable  to  sheriffs  holding  goods 
taken  by  attachment,  in  Jenner  v.  Joliffe,  6  Johns.  12.  Nor  are 
the  cases  cited  by  the  plaintifflEi  counsel  from  the  Massachusetts 
reports  in  any  way  incompatible  with  it.  It  was  supposed  that 
a  peculiar  obligation  arises  from  the  seizure  upon  execution 
operating  as  a  satisfaction  of  the  debt.  But  this  effect  must 
be  taken  with  many  qualifications:  Oreen  v.  Burke,  23  Wend. 
496-602.  No  case  goes  the  length  of  saying  that,  if  the  goods 
be  destroyed  without  any  fault  of  the  sheriff,  the  plaintiff  shall 
not  be  entitled  to  sue  out  a  new  execution,  or  the  sheriff  to  make 
a  new  levy. 

The  principle  of  liability  for  escapes  certainly  admits  of  no 
excuse  which  would  not  exempt  a  common  carrier:  Wats.,Sher. 
140, 141,  and  the  books  there  cited;  Fairchild  v.  Case,  24  Wend. 
383,  and  the  books  there  cited;  Dy.  66,  b.  A  rule  so  rigorous 
like  that  which  binds  the  carrier,  probably  found  its  way  into 
the  law  upon  grounds  applicable  to  the  particular  case.  In 
Oreen  v.  Hem,  2  Penn.  170,  Gibson,  C.  J.,  said,  the  reason  of 
the  rule  is  precisely  the  same  in  both  cases.  He  mentioned  the 
difficulty  of  proving  negligence  in  the  first  instance,  with  the 
danger  of  corruption  and  collusion.  In  Wheeler  v.  Harnbrighi, 
9  Serg.  &  E.  896,  he  had  previously  said  that  the  strictness  of 
the  law  arose  from  public  policy,  and  then  assigned  some  of  the 


372  Browning  v.  Hanfobd.  [New  York, 

reafions  which  influence  the  case  of  the  carrier.  An  additional 
argument  arifles  from  the  sherifTs  power  to  raise  the  posse  com- 
Haius,  and  the  fact  that  a  public  jail  is  provided  for  him.  This 
will  be  seen  by  1  Boll.  Abr.,  Escape  (D),  807.  He  says  that  a 
rescouB  from  an  arrest  on  mesne  process  may  excuse  an  escape, 
if  made  before  the  prisoner  be  earned  to  jail,  because  the  sheriff 
is  not  bound  to  carry  the  posse  with  him;  though  otherwise  if 
the  arrest  were  on  a  ca,  sa.  after  the  prisoner  reaches  the  jaiL 
He  puts  the  increased  responsibiliiy  on  an  obligation  ''  to  con- 
serve his  jail  at  his  peril."  It  is  true  he  may,  if  he  think  proper, 
<»11  in  the  posse  to  aid  in  preserving  goods:  Dalt.  Sher.  104,  c. 
21;  Id.  364,  c.  95;  2  B.  S.  359,  2d  ed.  But  the  call  has  refer- 
erence  to  actual  or  apprehended  resistance:  Id. ;  Id. ;  not  to  cas- 
ual losses.  It  is  doubtful  whether  the  sheriff  can  command  the 
gratuitous  service  of  citizens  for  the  mere  purpose  of  guarding 
against  ordinary  accidents.  We  know  this  is  never  thought  of, 
especially  in  the  case  of  seizing  and  taking  care  of  goods.  In- 
dependently, therefore,  of  the  security  taken  by  the  sheriff  from 
one  who  receipts  the  goods  for  the  benefit  of  the  debtor,  I  have 
been  unable  to  perceive  that  the  obligation  in  question  tran- 
scends that  of  any  other  bailee  for  hire. 

My  opinion  is,  however,  that  a  vexy  different  consideration 
arises  out  of  a  receipt  given  by  ^e  debtor's  friend,  with  the 
understanding  that  the  debtor  is  to  have  the  custody  till  a  sale. 
This  is,  to  be  sure,  the  ordinary  course.  It  is  perfectly  lawful; 
but  the  goods  are  then  no  longer  in  iTnpftr^'ftl  hands.  They  are 
^th  a  man  whose  interest  it  is  to  secrete  them  for  his  own  use, 
and  whose  feelings  are  i>erhap8  embittered  hy  the  litigation 
which  has  resulted  in  the  seizure.  In  short,  he  is  not  a  safe 
delegate  with  whom  to  intrust  the  goods  for  safe-keeping,  either 
against  eloignment  or  destruction.  His  interest  and  feelings 
may  lead  him  to  promote  the  one  or  the  other.  I  am  of  opinion, 
therefore,  it  would  be  an  act  of  misfeasance  in  the  sheriff  to 
leave  the  goods  in  his  custody,  without  taking  security  for  some- 
tiling  more  than  he  would  be  bound  to  exact  from  his  deputy  or 
other  prudent  and  indifferent  bailee.  In  such  a  case  it  has 
accordingly  been  said  of  a  ship  so  receipted,  sent  to  sea  by  the 
debtor,  and  lost,  that  the  sheriff  is  at  all  events  liable:  PhiUips 
V.  Bridge,  11  Mass.  242,  247.  See,  also,  l\/ler  v.  Uhner,  12  Id. 
163,  167,  and  Congdon  v.  Cooper,  15  Id.  10, 14. 

Looking  at  the  question  as  between  the  sheriff  and  receiptor, 
4Uid  laying  the  debtor  out  of  view,  the  duty  which  the  former 
has  raised  to  himself  is  enhanced,  by  implication  of  law,  one 
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degree  beyond  that  of  his  own.  There  is  no  compensation  in 
the  matter;  but  a  gratuitous  loan  for  the  receiptor's  acoommoda- 
tion.  This  relation  of  itself  binds  him  to  an  extraordinaijr 
degree  of  diligence,  and  I  think  should  raise  a  corresponding 
obligation  as  between  the  sheriff  and  the  plaintiff.  But  more» 
it  seems  to  me  the  argument  of  Parker,  J.,  in  PhiBips  y.  Bridge, 
presents  the  matter  in  its  true  light.  He  says,  the  creditor  i» 
no  jNurty  to  the  receipt,  nor  has  he  any  interest  in  the  contract 
made  with  the  receiptor,  who  is  responsible  only  to  the  officer. 
The  officer  is  supposed  to  have  in  his  custody  all  the  goods  and 
chattels  attached;  and  if  any  loss  happen  in  consequence  of  his 
bargains  with  the  debtor,  he  must  be  the  loser,  for  he  psrte  with 
the  property  at  his  peril. 

In  the  case  at  bar,  the  sheriff  very  properly  proceeded  upon 
these  considerations,  by  taking  just  such  a  contract  from  tiie 
receiptor  as  I  think  every  officer  is  bound  to  ti^,  before  he 
allows  goods  to  pass  out  of  his  own  care,  or  that  of  his  ordinary 
seryants.  The  stipulation  was,  to  return  the  goods  on  demand, 
or  pay  the  agreed  value.  Even  without  the  latter  ohnun,  here 
would  be  more  than  a  general  bailment,  or  a  contnet  merely  to 
keep  safely,  as  in  Southcote^s  Case,  4  Bep.  83, 84;  or  to  cany  safely 
and  securely,  as  in  Coggs  v.  Bernard,  2  Ld.  Baym.  909.  The 
agreement  would  be,  to  redeliver  on  demand,  without  qualifi- 
cation; in  legal  effect,  at  all  events.  The  distinction  in  Paradme 
y.  Jane,  Aleyn,  26,  applies.  The  defendant  lefused  to  pay  his 
stipulated  rent,  because  he  was  expelled  from  the  pvemises  by 
Prince  Bupert,  an  alien,  heading  an  army  of  alien  enemiea. 
The  court  said,  if  the  obligation  to  pay  had  been  raised  by  tha 
law,  he  should  be  excused;  but  being  express,  by  covenant,  the 
law  would  not  protect  him.  See  Brecknock  Camp,  v.  Friichard, 
6  T.  B.  750.  In  the  last  case,  it  is  said,  if  a  loss  is  intended  to 
be  excepted,  the  agreement  should  be  worded  accordingly.  Id 
Eadley  v.  Clarke,  8  Id.  259,  267,  the  party  had  contracted  to 
carry  goods,  but  was  hindered  by  an  embargo;  yet  the  court 
held  him  liable.  Lawrence,  J.,  stated  the  rule  in  Aleyn,  anci 
put  the  case  expressly  upon  it:  Vide  Story  on  Bail.  24,  25.  Id 
the  case  at  bar,  the  receiptor  made  himself  an  insurer.  The 
duty  of  the  general  bailee  is  graduated  by  implication  of  law,  on 
the  nature  of  the  bailment.  But  he  may  always  tighten  and, 
in  Qiost  cases,  relax  it,  by  express  stipulation.  An  ordinary  case 
is  that  of  the  factor  under  a  del  credere  commission,  who  stipu- 
lates to  guarantee  the  solvency  of  those  to  whom  he  sells  tha.' 
goods  of  his  principal. 
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But  the  case  before  us  is  still  stronger.  If  the  receiptor  did 
not  deliver,  he  was  to  pay  the  two  thousand  dollars.  It  is  im- 
possible, I  think,  after  all  this,  without  indulging  in  a  very  dan- 
gerous disregard  of  the  role  binding  a  party  by  his  express  stip- 
ulation, to  excuse  him,  even  if  the  failure  had  arisen  from  such 
inevitable  cause  as  would  discharge  a  common  carrier.  CSan  it 
be  doubted  for  a  moment  that  the  sheriffs  liability  is  commen- 
surate with  the  securify  he  holds  ?  The  ability  of  the  receiptor 
to  pay  is  not  questioned;  and  if  it  were,  the  sheriff  could  not 
excuse  himself  for  that  reason.  He  was  under  no  obligation  to 
deUrer  over  the  goods,  and  must  see  at  his  peril  that  the  substi- 
tuted security  be  available;  See  the  Massachusetts  cases  already 
cited;  also  Story  on  Bail.  96,  sec.  128.  The  law  looks  to  the 
remedy  over.  One  reason  assigned  for  the  sheriffs  liability  for 
an  escape,  procured  even  by  rebels  and  traitors,  is  that  he  may 
have  his  remedy  by  action  against  them:  Dy.  66,  b.  It  is  of  the 
nature  of  every  trust,  that  where  the  trustee  parts  with  tfaefund, 
and  takes  a  substituted  security,  he  is  gmlty  of  a  conversion  and 
must  answer  at  all  events.  Besides,  he  here  takes  a  security  so 
framed  as  absolutely  to  fetch  the  money  into  his  own  hands.  Is 
it  to  be  endured  that  he  shall  hold  it  as  a  godsend  for  his  own 
pocket  by  telling  the  cegtui  que  trwst  that  the  goods  were  burnt  ? 
Suppose  the  receiptor  had  paid  him  the  money  immediately  after 
the  fire.  What  difference  is  there  in  principle  between  the 
money  and  an  absolute  available  security  ?  But  it  has  long  since 
been  adjudged  that  a  sheriff  takes  security  at  his  peril.  Though 
he  take  a  bond  not  collectible,  he  is  liable,  according  to  a  case 
cited  in  Ward  v.  Haachet,  1  Eeb.  551,  and  recognised  by  this 
court  as  law  in  Beed  v.  Pruyn,  7  Johns.  429  [6  Am.  Dec.  287]. 
See  also  ffayi  v.  Eudscm,  12  Id.  207,  208.  There  is  difficult 
enough  arising  from  the  laxity  of  our  laws  for  collecting  debts, 
without  raising  an  interest  in  the  sheriff  to  defeat  the  creditor 
after  he  has  had  the  unusual  good  fortune  to  reach  the  goods  of 
the  debtor.  In  cases  where  the  sheriff  is  bound  to  take  bail,  as 
for  a  party's  appearance,  his  obligation  is  measured  by  that  of 
the  surety.  He  must  see  that  special  bail  is  put  in.  AfarHori, 
where  he  has  an  option  to  retain  the  subject  or  take  security  for 
its  forthcoming. 

On  the  whole,  I  am  of  opinion  that  a  new  trial  should  be 
denied. 

Nelson,  0.  J.  I  can  not  concur  in  the  result  of  the  opinion 
just  delivered.  Assuming  that  a  sheriff  may  take  a  receipt  for 
goods  levied  on,  which  will  give  him  a  remedy  even  though  the 
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property  be  afterwards  destroyed  by  inevitable  accident,  it  is  quite 
dear  that  no  such  remedy  can  be  said  to  exist  unless  the  con- 
tract of  the  receiptor  be  very  special  and  explicit,  leaving  no 
doubt  of  his  intention  to  insure  against  casualties.  Short  of 
this,  he  is  regarded  as  an  ordinary  bailee  for  hire,  and  responsi* 
ble  only  for  the  safe-keeping  of  the  goods  upon  principles  appli- 
cable to  that  species  of  bailment.  There  are  numerous  cases  in 
the  books  establishing  this  doctrine:  See  Brown  v.  Cooh^  9 
Johns.  361;  Dittenback  v.  Jertme,  7  Cow.  294;  Story  on  Bail.  9&- 
98,  890,  891.  A  very  respectable  body  of  authority  may  also 
be  found  for  saying  that,  even  where  the  bailee  has  entered  into 
a  special  undertaking  to  keep  the  goods  safely,  and  deliver  them 
when  called  for,  he  is  not  liable  for  losses  arising  from  unavoid- 
able calamity:  Jones  on  Bail.  48-45;  Doc.  &  Stu.  Dial.  2,  o. 
88;  Story  on  Bail.  24.  But  at  all  events,  without  some  such  par- 
ticular and  special  engagement,  there  is  no  foundation  laid  for 
the  extraordinary  liability  mentioned. 

The  contract  evinced  by  the  receipt  in  the  present  case  does 
not  essentially  vary  from  the  one  in  Broum  v.  Cook,  or  in  DUlen* 
back  V.  JeroTne,  in  both  of  which  instances  the  court  regarded 
the  receiptor  as  an  ordinary  bailee.  In  Broum  v.  Cook,  the  de- 
fendant receipted  a  span  of  horses  levied  on  by  a  constable, 
promising  to  deliver  them  at  a  particular  place  on  demand.  The 
engagement  was  in  terms  equally  absolute  and  unconditional 
with  that  of  the  receiptor  in  the  case  under  consideration.  The 
undertaking  of  the  receiptor  here  is  nothing  more  than  what 
would  be  raised  by  implication  of  law  upon  the  deposit  of  prop- 
erty for  a  limited  period,  in  which  case  no  one  would  claim  that 
the  bailee  had  incurred  an  obligation  like  the  one  now  insisted 
on.  Indeed,  the  obligation  of  the  receiptor  in  the  present  case, 
if  practically  enforced  upon  the  principles  contended  for,  would 
exceed  the  rigorous  severity  of  that  imposed  upon  common  car- 
riers, which  has  never  been  claimed  as  arising  out  of  the  terms 
of  their  contract,  though  usually  irery  similar  to  the  one  in 
question,  but  only  out  of  the  custom  of  the  realm. 

It  appears  to  me  we  shall  yield  the  full  measure  of  liability  to 
the  sheriff,  in  cases  like  the  present,  if  we  make  it  commensurate 
with  his  liability  over  to  the  plaintiff  in  the  execution.  This 
will  afford  the  sheriff  full  indemnity — the  sole  object  of  taking 
the  security — and  work  no  injustice  to  the  plaintiff.  He  has 
sought  satisfaction  of  his  demand  by  judgment  and  execution 
in  due  course  of  law,  and  his  appropriate  remedy,  indeed  his 
only  one,  is  against  the  officer.     When  that  fails,  his  legal  rem- 
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edy  is  exhausted.  The  proposition  has  been  laid  down  as  a 
general  one,  that  in  case  the  offioer  be  discharged  from  all  lia- 
bility over,  his  right  to  TnaintAin  an  action  against  the  receiptor 
is  gone:  Story  on  Bail.  95,  sec.  126. 

It  may  well  be  questioned,  I  think,  whether  the  sheriff  has  a 
right  to  take  secnrily  by  way  of  receipt  extending  beyond  the 
limit  of  his  own  zesponsibility  to  the  plaintiff  in  the  execution. 
Taking  the  security  is  an  official  act  on  the  part  of  the  sheriff, 
and  should  be  confined  within  the  scope  of  his  official  authority 
and  obligation;  and  why  he  should  be  allowed  to  stipulate  for 
more  than  an  indemnity,  is  not  easily  perceived.  The  spirit  of 
the  statute  which  declares  that  he  shall  not  "  take  any  bond, 
obligation,  or  security,  by  color  of  his  office,  in  any  other  case 
or  manner  than  such  as  are  provided  by  law,"  2  B.  S.  286,  sec* 
69,  would  seem  to  forbid  it. 

Bbohsok,  J.  When  the  sheriff  levies  upon  goods,  he  must  be 
diligent  to  keep  them  safely  to  satisfy  the  execution.  But  he  is 
not  an  insurer,  and  is  not,  like  a  common  carrier,  answerable  for 
a  loss  of  the  goods  by  fire.  Thus  far  I  concur  in  the  opinion  of 
my  brother  Oowen.  But  I  can  not  agree  that  the  extent  of  obliga- 
tion contracted  by  the  receiptor  should  have  any  influence  upon 
the  liability  of  the  sheriff.  When  the  sheriff  leaves  the  goods 
with  the  debtor,  either  with  or  without  a  receipt  from  some  third 
person,  he  assumes  the  risk  of  answering  to  the  creditor  if  the 
property  be  lost  through  the  negligence  or  any  wrongful  act  of 
the  debtor.  But  I  do  not  perceive  that  the  taking  or  omitting 
to  take  a  receipt,  or  the  extent  of  liability  which  the  receiptor 
may  contract,  can  have  any  effect  upon  the  rights  of  the  cred- 
itor. He  is  not  a  party  to  the  receipt,  nor  has  he  any  interest 
in  it:  PhiUipa  v.  Bridge,  11  Mass.  247.  If  a  receipt  be  taken 
which,  either  through  defect  of  form  or  the  insolvency  of  the 
receiptor,  proves  to  be  of  no  value  to  the  sheriff,  he  must  still 
answer  to  the  creditor  for  the  loss  of  the  goods.  And  on  the 
other  hand,  if  the  sheriff  may  and  does  take  a  receipt  which 
gives  him  a  remedy  beyond  what,  under  other  circumstances, 
would  have  been  the  extent  of  his  own  liability,  I  do  not  see 
how  that  can  confer  any  right  upon  the  creditor.  He  has  noth- 
ing to  do  with  any  right  of  action  which  the  sheriff  may  have 
acquired  against  a  third  person;  and  if  we  assume  that  the  sher- 
iff might  in  this  case  recover  against  the  receiptor,  I  am  of 
opinion  that  this  action  can  not  be  maintained. 

But  I  think  the  sheriff  can  not  take  a  receipt  or  any  other 
contract  in  relation  to  the  property,  which  will  give  him  a  rem* 
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edj  beyond  his  own  liability  to  the  creditor.  He  inay  appoint 
a  deputy  or  assistant  to  aid  in  taking  care  of  the  property, 
or  loay  deliver  it  to  a  bailee  to  be  kept  iintil  the  time  of  sale; 
and  he  may  take  a  contract  from  the  deputy,  assistant,  or  bailee, 
for  an  indemnity  in  case  the  goods  shall  be  lost.  But  he  can 
not  go  beyond  that,  and  take  an  agreement  for  anything  more 
than  an  indemnity.  That  would  be  using  his  office  and  the  pro- 
cess of  the  court  for  the  purpose  of  making  a  profit  or  advan- 
tage to  himself  beyond  his  legal  fees.  Such  a  security  has  not 
been  authorized  by  law,  and,  being  taken  by  color  of  his  office, 
wotdd  be  void:  2  B.  S.  266,  sec.  59.  If  upon  the  true  construc- 
tion of  this  receipt,  the  person  who  gave  it  has  agreed  for  any- 
thing more  than  on  indemnity  to  the  sheriff,  the  contract  is  either 
wholly  void,  or  else  it  is  bad  for  the  excess.  I  do  not  intend  to 
say  that  the  contract  must  be  in  the  form  of  an  agreement  to 
indemnify  and  save  harmless.  The  sheriff  may  undoubtedly  take 
Buoh  a  contract  from  the  bailee  as  will  give  him  an  action  al- 
though he  has  not  himself  been  sued  or  proceeded  against  in 
any  other  form.  But  if  in  a  suit  against  the  bailee,  the  facts 
appear  to  be  such  that  the  sheriff  is  not  answerable  over  to  the 
ereditor,  the  action  can  not  be  maintained.  And  so  in  any  view 
of  the  question,  I  am  of  opinion  that  the  liability  of  the  sheriff 
is  to  be  determined  without  any  reference  to  the  terms  of  the 
receipt. 
New  trial  granted. 

Shebiff's  LiABiLrFr  loa  Loss  ov  Qoods  Letibd  on.—Fot  a  lost  of  attached 
goods  while  in  the  keeping  of  a  bailee  of  the  plaintiffe  appointment,  the 
sheriff  is  not  liable:  Donhaim  t.  Wild,  31  Am.  Deo.  161.  The  principal  case 
came  again  before  the  snpreme  eonrt  in  7  Hill,  120,  where  it  was  held  that 
the  retnm  of  the  sheriff  that  the  goods  were  casually  lost  by  fire  was  prima 
fanAt  evidence  in  his  own  favor  in  an  action  for  not  collecting  the  money. 
This  decision  was,  however,  reversed  by  the  court  of  errors:  Brwimxng  v. 
Hoa^ordy  5  Denio,  586.  In  the  latter  court,  Senators  Spencer  and  Wright 
supported  the  doctrine  laid  down  by  Gowen  in  his  opinion  in  the  principal 
case,  holding  that  where  a  sheriff  after  a  levy  leaves  the  goods  in  the  debtor's 
possession,  taking  the  receipt  of  a  third  person  promising  to  redeliver  the 
goods  or  pay  the  debt,  he  is  liable  for  their  loss  unless  occasioned  by  the  act 
of  Qod,  or  of  public  enemies,  but  the  chancellor  dissented.  The  point  was 
not,  however,  necessary  to  the  decision.  That  a  sheriff  is  liable  only  for  or- 
dinary care  of  goods  after  a  levy,  and  therefore  is  not  liable  for  a  casual  loss 
by  fire,  is  held,  citing  the  principal  csise,  in  CrqfiA  v.  Brandt,  47  How.  Pr. 
2^7;  S.  C,  58  K.  Y.  111.  The  case  is  dted  to  the  same  effect,  arguendo,  in 
Jhii'wura*  tie.  Bank  v.  King$ley^  2  Doug.  399.  Hence  he  can  not  chaige  for 
insuring  the  goods  nor  for  extra  keepers:  Oro/tU  v.  Brandt,  wpra.  Similarly, 
a  United  States  marshal  having  seized  goods  of  a  bankrupt,  being  liable  only 
as  an  ordinary  bailee,  is  not  entitled  to  any  extra  allowaace  for  the  safe-keep- 
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iqg  of  tiie  property:  Matter  of  Hearty  43  How.  IV.  87.  A  sheriff,  haTing 
Miaed  ooal  on  repleTin  against  the  master  of  a  yessel,  left  the  same  on  board 
ia  eharge  of  s  keeper,  with  the  master's  ooosent,  and  the  Teasel  having  been 
sank  by  a  stonn,  whereby  the  coal  was  damaged,  it  was  held,  citing  the  prin- 
c^al  case,  that  the  sheriff's  liability  was  not  that  of  an  insurer,  bat  only  that 
of  an  ordinary  bailee  for  hire,  and  that  he  was  not  chargeable  for  the  lon^  un- 
1ms  occasioned  by  his  n^leet:  Mwi/rt  v.  YFeaCemetf,  25  Id.  281;  S.  C,  .u  the 
court  of  i^ypeals,  21  N.  T.  107.  Selden,  J.,  however,  said  in  the  latter 
ooort,  that  althoogh  the  sheriff  was  not  an  insurer,  he  was  bound  to  more  than 
ordinary  care  of  property  which  was  the  subject  of  litigation.  He  commeated 
on  the  principal  case  at  length,  and  said  that  in  Tiew  of  the  subsequent  pro- 
oeedings,  it  was  doubtful  what  the  final  decision  really  waa.  On  asubaequent 
appeal  to  the  latter  courts  it  was  held  that  a  chaige  that  the  sheriff  was  liable 
f6r  such  care  as  a  careful  and  prudent  man  would  exercise,  was  sufficiently 
favorable  to  him:  ifoore  v.  ITeatemeft,  27  Id.  234.  But  although  the  sheriff 
It  not  an  insurer  and  can  not  charge  for  insuzing  the  goods,  his  liability  as 
bailee  gives  him  an  insurable  interest  in  the  goods:  fTUCf  v.  Madimm,  26 
How.  Pr.  487;  8.  C,  26  N.  T.  126.  In  analogy  to  the  doctrine  of  the 
principal  case,  it  is  held  that  a  party  taking  up  cattle  running  at  large,  bj 
virtue  of  a  statutCi  is  only  an  ordinary  bailee,  and  is  not  ItaUe  for  the  loss  of 
the  cattle  if  stolen  from  his  possession  without  any  neglect  or  fault  on  his 
part:  Hard  v.  Nearing,  4A  Barb.  488. 

Ricxiftob's  Liabujtt  fOR  Satb-kkkmvo  ov  Goods:  See  PhUUpa  v. 
HaU,  24  Am.  Deo.  108,  and  cases  cited  in  the  note  thereta  That  a  sheriff 
can  not  take  indemnity  from  a  receiptor  beyond  his  own  liability  is  a  point  to 
which  the  principal  case  is  dted,  arguendo^  in  Ball  v.  Pratt,  36  Barb.  406, 
quoting  with  approval  the  language  of  Bronaon,  J.,  on  that  point.  In 
HUchina  v.  Warner,  6  Id.  679,  the  principal  case  is  cited  and  commented  on, 
and  the  views  of  Nelson,  J.,  approved  as  to  the  extent  of  a  receiptor's  liabil- 
ity for  goods  in  his  custody,  in  discussing  the  question  whether  a  tenant  who 
has  covenanted  to  restore  leased  premises  in  the  same  condition  as  when  he 
reoeived  them,  is  bound  to  rebuild  a  house  thereon  which  is  casually  deatroyed 
fay  fire.    Hie  decision  was  that  he  was  not  bound  to  do  sa 
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[6  HiLi»,  83.) 

One  State  o7  thib  Union  mat  Sus  in  thb  Gouktb  of  any  other  state 

thereof. 
Thx  Kon-joindxr  of  a  Pabtt  DsntNDANT,  where  it  does  not  necessarily 

appear  from  the  complaint,  must  be  pleaded  in  abatement. 

KON-JOINDEB  OF  A  COBPOBATION  AS  A  PaBTT  DEFENDANT  is  UOt  SO  apparent 

as  to  be  reached  by  demurrer,  where  the  complaint,  though  it  shows  that 
such  corporation  once  existed,  and  was  a  proper  party,  does  not  show 
that  such  existence  continued  up  to  the  filing  of  the  complaint. 

Complaint  ufon  a  Psomisb  to  Answer  fob  the  Debt  of  a  Thibd  Fm- 
SON  need  not  aver  that  the  promise  or  consideration  was  in  writing. 

Bills  of  Cbedit.— Bonds  or  other  paper  issued  by  a  state,  but  not  intended 
nor  adapted  to  circulate  as  money,  are  not  bills  of  credit. 
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C30fiF0BATI0K  BAB   NO    POWKE  TO    PUBCHABS  OB  BXAL  IN  StATB  BoNSS,  if 

it  is  inoorporated  to  engage  "in  whale  fishery  and  in  the  manufaotore  of 
oil  and  spermaceti  candles;'*  bat  it  was  held  in  this  case  that  it  coold 
not  avoid  its  obligation  given  for  each  bonds. 

Thx  Wobb  Pbbsok  may  extend  to  corporations  as  well  as  natural  persons. 

A  Statx  IB  A  CoBPOBATiON,  and  as  snch  may  be  the  piayee  of  a  note. 

Assumpsit.  There  were  thirty  cotmtB  in  the  declaration.  Of 
these,  twenty-eight  were  demurred  to.  The  grounds  of  de> 
murrer  sufficienily  appear  in  the  opinion. 

cT*.  W.  Chrard^  lor  the  defendants. 
L.  Hcytf  for  the  plaintiffs. 

By  Court,  Bbokbon,  J.  It  seems  from  this  declaration  that 
the  state  of  Indiana  exchanged  its  credit,  to  the  amount  of  sixty 
thousand  dollars,  for  the  credit  of  the  Staten  Island  Whaling 
Company,  backed  up  by  the  undertaking  of  the  defendants. 
The  comjMmy  having  made  default,  the  defendants  are  unwill- 
ing to  pay,  and  the  question  is  upon  their  liability.  There  are 
seven  sets  of  counts,  each  set  containing  four  counts,  so  that 
the  pleader  has  set  out  each  of  the  four  contracts  on  which  the 
plaintifiEs  sue  in  seven  different  forms.  I  shall  only  examine 
this  long  declaration  so  far  as  exceptions  were  taken  to  it  on  the 
argument. 

The  first^  objection  to  the  declaration,  and  it  is  one  which  goes 
to  all  the  counts,  is,  that  one  of  the  states  of  this  union  can  not 
sue  in  our  courts.  That  objection  is  answered  by  the  case  of 
DeUxfiOd  V.  The  Stale  of  Illinois,  2  Hill,  159.  The  second,  fifth, 
and  seventh  sets  of  counts  are  on  joint  and  several  undertakingB 
by  the  defendants  and  the  whaling  company,  and  the  objection 
is,  that  all  the  contracting  {)arties  must  be  sued  jointly,  or  each 
separately.  But  the  answer  is,  that  the  defendants  have  not 
pleaded  the  non-joinder  of  the  company  in  abatement:  1  Saund. 
291,  note  4;  1  Chit.  PI.  29,  80.  It  does  not  appear  from  the 
declaration  that  the  Staten  Island  Whaling  Company  is  still  an 
existing  corporation,  and  it  would  not  be  a  very  violent  pre- 
sumption to  suppose  that  it  has  before  this  time  ceased  to  be. 
After  the  officers  of  the  company  had  got  hold  of  the  state 
bonds,  it  is  not  very  improbable  that  the  project  of  catching 
whales  and  making  spermaceti  candles  was  abandoned,  and  the 
charter  may  have  been  surrendered,  or  annulled  by  legal  pro- 
ceedings. But  without  resorting  to  any  presumption  on  the 
subject,  it  is  enough  that  it  does  not  affirmatively  appear  that 
there  is  another  contracting  party  in  existence  who  ought  to 
have  been  joined  with  these  seven  defendants. 
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The  first  set  of  counts  are  upon  collateral  undertakings  hf 
Che  defendants  to  pay  the  debts  of  the  company,  and  it  is  not 
alleged,  as  it  is  in  the  third  set  of  counts,  that  the  consideration 
for  the  promises  was  in  writing.  It  has  been  long  settled  thai 
the  declaration  need  not  allege  that  the  agreement — and  the  con* 
sideration  is  part  of  it — ^was  in  writing:  it  is  matter  of  eyidence. 
The  counsel  supposes  that  the  revised  statutes  (2  B.  S.  135»  sec. 
2)  have  altered  this  rule  of  pleading;  but  we  think  not.  The 
present  statute  of  frauds  has  only  declared  what  was  held  to  be 
the  rule  under  the  former  statute,  viz.,  that  the  consideration  aa 
well  as  the  promise  must  be  in  writing.  The  law  is  precisely 
the  same  now  as  it  was  before,  and  there  is  no  reason  for  chang- 
ing the  rule  of  pleading. 

The  second  and  third  sets  of  counts  state  the  consideration  for 
the  undertakings  to  be  the  sale  and  delivery  by  the  plaintiffs  of 
their  bonds  for  the  payment  of  money  with  interest.  It  is  said 
that  these  bonds  were  bills  of  credit,  which  the  state  is  forbid- 
den to  emit  by  the  federal  constitution;  and  we  are  referred  to 
Graig  v.  The  State  of  Missouri,  4  Pet.  410,  430;  Federalist,  No. 
44, 193;  3  Stoiy  on  the  Const.  220;  Delafield  v.  State  o/IUinais, 
26  Wend.  217;  and  Briscoe  v.  Bank  of  Kentucky,  11  Pet.  257^ 
812.  These  books  prove  that  all  attempts  to  give  a  full,  accu- 
rate, and  satis&ctory  definition  of  bills  of  credit,  within  the 
meaning  of  the  constitution,  have  thus  far  failed.  But  nearly 
all  are  agreed  that  the  paper  prohibited  can  only  be  such  as  is 
designed  to  circulate  as  money,  or  answer  the  ordinary  purposes 
of  coin;  and  it  is  enough  for  the  present  case  to  say,  that  the 
bonds  issued  by  the  plaintiffs  do  not  appear  to  have  been  in- 
tended for,  or  that  they  were  adapted  to  that  use. 

Another  objection  to  the  second  and  third  sets  of  counts  is, 
that  the  Staten  Island  Whaling  Company  has  no  power  by  its 
charter  to  purchase  or  deal  in  state  bonds.  It  was  incorporated 
**  for  the  purpose  of  engaging  in  the  whale  fishery,  and  in  the 
manufacture  of  oil  and  spermaceti  candles;"  and  has  only  such 
general  powers  as  are  incident  to  all  corporations:  Stat,  of  1838, 
p.  76,  sees.  1, 10, 11;  IB.  S.  699, sees.  1-3.  I  agree  with  the 
counsel  for  the  defendants  that  this  company  had  no  authority 
to  purchase  or  deal  in  these  bonds.  But  since  the  decision  in  Moss 
V.  The  Bossie  Lead  Mining  Company,  5  Hill,  137, 1  do  not  see 
that  a  corporation  can  ever  avoid  its  obligation  on  the  ground  that 
it  was  given  for  property  which  the  corporation  was  not  author- 
ized to  purchase.  And  if  the  company  was  bound,  I  see  no  rea- 
son why  the  defendants  should  not  also  be  bound  by  the  contract. 
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The  last  four  sets  of  coimts  are  upon  promissoiy  notes,  made 
payable  to  the  plaintiffs,  and  it  is  said  that  a  state  is  not  a  *'  per- 
son'' within  the  statute  of  Anne,  and  can  not,  therefore,  be 
a  party  to  a  promissory  note.  Our  statute  is,  that  '^  all  notes 
in  writing  made  and  signed  by  any  person,  whereby  he  shall 
promise  to  pay  to  any  otiier  person,  or'his  order,''  etc.,  shall  be 
negotiable,  etc.;  and  that  ''the  word  'person'  in  the  two  last 
preceding  sections  shall  be  construed  to  extend  to  every  corpo- 
ration capable  by  law  of  making  contracts:"  1  B.  S.  768,  sees. 
1-3.  It  did  not  require  the  aid  of  the  legislataie  to  prove  that 
the  word  person  in  a  statute  may  extend  to  a  corporation  as 
well  as  to  a  natural  person:  TJie  People  y.  TMoa  Ins.  Co.g  16 
Johns.  368  [8  Am.  Dec.  243].  That  a  state  is  a  corporation  can 
not  be  doubted.  It  is  a  legal  being,  capable  of  transacting 
some  kinds  of  business  like  a  natural  person,  and  such  a  being 
is  a  corporation:  The  People  v.  JjBsessors  of  Waierioum,  1  Hill, 
620.  I  see  no  reason  for  doubt  that  a  state  may  be  the  payee  of 
a  promissory  note. 

No  other  objections  have  been  taken  to  the  declaration,  and 
the  plaintiffs  are  entitled  to  judgment  on  all  the  counts. 

Judgment  for  the  plaintifb. 


The  case  of  Mo$$  v.  ^ouk  Lead  Mmhg  Co.,  6  Hill,  187,  cited  and  relied 
upon  by  Judge  fironfloii,  appears  to  haye  been  orermled  in  the  ooort  for  the 
oorrection  of  enYtra:  5  Denio,  667.  In  this  case  the  rale  was  asserted  and 
applied,  that  a  note  given  by  a  corporation  **  for  porposes  and  objecfes  miaa* 
thorised  by  its  charter  is,  therefore,  not  obligatory."  This  seems  to  be  the 
trae  rale  upon  this  subject:  If.  T.  F,  Ina.  Co.  t.  i7^,  13  Am.  Dec  100*  and 
note;  Bamk  qf  CkUUcothe  y.  Swayne,  32  Id.  707,  and  note. 

In  Pliadino  a  Gontraot  which  the  law  requires  to  be  in  writinc^  the 
pleader  need  not  state  whether  the  contract  was  written  or  oral:  Kibbif  t. 
OkUwoocTs  Adm'r,  16  Am.  Dec  143,  and  note. 

CoNTBAOiB  OF  A  OoBPOiUTioN,  Ultka  Vibbs.— Contracts  must  be  either 
executory  or  executed.  If  a  contract  of  a  corporation,  confessedly  uUravirtM, 
be  of  the  former  character,  it  will  not  be  enforced;  but  a  diffisrent  case  arises 
where  the  contract  has  been  executed  by  one  party,  and  the  other  has 
recdved  from  him  the  consideration  thereof.  The  principal  case  has  been 
frequently  referred  to  in  this  state  in  subsequent  cases  of  this  latter  sort;  and 
it  seems  estaUished  by  them  that  a  corporation  shall  not  be  allowed  to  plead, 
in  an  action  upon  a  contract  whereof  it  has  receiTed  the  consideration,  that 
it  was  beyond  its  powers  to  enter  into  it:  Madiaon  Avenue  Baptitit  Church  v. 
BatpUst  CAttfcA,  30How.  Fr. 471;  S.G.,  1  Abb.  Pr.  (N.  S.) 227; S.a,3Rob.  595; 
Townof  Veronav.  Pecltham,  66  Barb.  1 13.  The  estoppel  is  reciprocal,  and  there- 
fore, if  the  corporation  be  the  plaintiff,  and  the  defendant  be  the  one  who 
has  received  the  benefit  of  the  contract,  he  shall  not  be  allowed  to  defend 
upon  the  ground  that  the  contract  is  vUra  virta:  Sieam  KavigaUon  Co.  v.  Weed, 
17  Barb.  381;  S.  C,  63  N.  Y.  71;  S.  C,  53  How.  Pr.  510;  Cheever  v.  GilbeH 
BkwcOed  Ry  Co.,  43  K.  T.  (Super.)  484. 
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Whether  these  cases  sie  entirely  reooncOAble  with  N.  F.  8UUe  Loan  etc 
Co,  T.  Hdmar^  Tt  N.  T.  71»  is,  however,  qaestionable.  The  action  there  was 
npon  a  note  disooonted  for  defendant,  by  plaintiff.  The  defense  relied  upon 
was  that  the  note  had  been  dieoonnted  by  plaintiff  while  engaged  in  a  bank- 
ing business,  in  TiolatioD  of  its  charter  and  of  the  laws  of  the  state.  Upon 
demurrer,  the  answer  was  held  good.  The  conrt,  in  attaining  this  result, 
laid  stress  npon  a  provision  in  the  revised  statates  of  the  state,  that  no  oor* 
poration,  '*not  expressly  incorporated  for  banking  porpoees,  shall,  by  any 
implication  or  coostmctian,  be  deemed  to  possess  the  power  to  discount  bQli^ 
notes,"  eta,  and  certain  otiier  provisions  in  the  revised  statutes  of  similar 
import  The  court  reviews  the  principal  case  and  certain  others  of  the  same 
character,  and  after  attempting  to  distinguish  them  from  the  principal  case, 
upon  the  ground  that  the  case  is  different  when  the  contract  is  sought  to  be 
enforced  against  the  corporation  from  that  whero  it  is  the  latter  that  seeks 
its  enforcement,  concludes  its  opinion  as  follows:  ''None  of  these  cases,  I 
think,  affect  the  question  which  arises  upon  this  appeal;  and  if  any  of  them  can 
be  regarded  as  adverse  to  the  views  expressed,  they  are  overborne  by  the  ad- 
judications already  dted,  which  uphold  a  contrary  doctrine.  That  the  notes 
were  discounted  without  any  aathority  of  law,  and  in  the  veiy  teeth  of  the 
statutes,  can  not  be  denied;  and  the  facts  as  presented  by  the  answers,  do 
not  bring  the  case  within  that  claas  of  decisions,  where  the  party,  having  re- 
ceived the  benefit  of  a  contract,  is  not  allowed  to  repudiate  it,  becaose  the 
other  party  had  no  power  to  make  it.  Such  cases  rest  upon  the  principle 
that  the  contract  was  an  innocent  or  lawful  one,  and,  in  this  respect^  diffar 
from  a  case  where  the  act  was  illegal,  and  expressly  prohibited  by  law.** 

Thx  Wobd  "Pbbson"  in  a  Statutb  Includes  Oobpo&ations:  AhemT, 
National  Steamship  Co.,  8  Abb.  Pr.  (N.  S.)  285;  Cary  v.  Manton,  66  Barb. 
29;  United  States  Teieffraph  Co.  v.  Western  Union  Telegraph  Co.y  Id.  53. 

Deolabation  upon  Oontbaot  required  to  be  in  writing,  by  the  statute  of 
frauds,  need  not  allege  that  the  contract  is  in  writing:  Dewey  v.  ffoag,  16 
Barb.  968;  LMngstony.SmUh,  14  How.  Pr.  493. 

FoBEXON  GovEBNiOEHT  KAT  SuB  in  the  State  courts:  BepfMie  qf  Mexico  w. 
Arranffois^  11  How.  Pr.  6. 


Hall  et  al.  v.  Totxlb. 

[6  Hn.T.,  88.1 

VoBMAL  Entry  of  Jin>oMXNT  mat  bb  Madb  at  ant  Temb;  and  a  Justioe 
or  magistrate  may  be  allowed  to  draw  up  or  to  amend  a  record  of  convlo^ 
tion,  for  his  own  protection,  after  he  has  committed  the  party  convicted, 
or  after  certiorari  has  issued,  requiring  him  to  make  a  return  of  his  pro- 
ceedings. 

Though  Statute  Rbquibb  Judgmbnt  to  be  Forthwith  Rbnbebxd  and 
entered,  upon  the  return  of  a  verdict,  a  judgment  rendered  in  due  time 
wUl  not  be  reversed  because  not  entered  in  the  docket  until  two  or  tfane 
days  tiiereafter. 

Watson  e.  Davis,  19  Wend.  371,  Explained. 

jii0tio0 


of  the  peace.    At  the  trial,  May  8, 1842,  the  juzy  returned  theif 
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TerdicL  The  jniBtioe  thereupon  at  onoe  rendered  judgment,  in 
oonformiiy  \nQi  the  yerdiot,  against  Tuttle;  entered  the  judg- 
ment and  verdict  in  his  minutes,  but  did  not  transcribe  them 
into  his  docket  until  two  or  three  days  afterwards.  The  com- 
mon pleas  reversed  this  judgment;  and  thereupon  Hall  and  the 
others  sued  out  a  writ  of  error. 

J.  Benedict^  tor  the  plaintiflh  in  error. 

J.  if.  Mu90ott,  for  the  defendant  in  error. 

By  Court,  Oowen,  J.  The  only  ground  on  which  the  common 
pleas  reversed  the  judgment  was  the  omission  of  the  justice  to 
enter  it  in  his  docket  until  after  the  lapse  of  two  or  three  days 
from  the  time  the  verdict  was  pronounced.  There  may  be  some 
question  whether  the  return  sufficiently  negatives  the  judgment 
being  entered  in  the  docket  forthwith;  but  admitting  that  it 
does,  is  the  omission  such  an  error  as  calls  for  the  reversal  of 
the  judgment  and  other  proceedings?  Immediately  on  the  ver- 
dict being  rendered,  the  justice  entered  it  with  the  judgment  in 
his  minutes,  which  contained  all  the  proceedings,  and  were  kept 
on  file.  He  thinks  they  were  not  transcribed  into  his  docket 
till  two  or  three  days  after. 

Independently  of  the  statute,  the  case  would  not  be  attended 
with  the  least  difficulty.  The  law  itself  declares  what  the  judg- 
ment shaU  be  on  a  verdict  being  found  by  a  jury,  or  by  a  justice 
acting  in  the  place  of  a  jury.  And  though  the  court  in  declar- 
ing the  judgment  may  word  it  wrongly,  the  law  will  regard  the 
declaration  as  it  should  be,  and  mi^  it  inure  accordingly  for 
all  purposes:  ElweU  v.  MsQueen,  10  Wend.  519,  521-523,  and 
the  cases  there  cited.  This  shows  the  formal  entry  of  the  judg- 
ment to  be  quite  an  unimportant  matter;  and  where  it  is  neces- 
sary for  the  purposes  of  evidence,  it  may  be  made  at  any  time. 
This  is  so,  even  where  a  full  record  of  conviction  is  necessary: 
Massey  v.  Johnson,  12  East,  67,  81,  82.  In  the  case  cited,  the 
magistrate  was  allowed  to  draw  up  a  record  for  his  own  protec- 
tion, after  he  had  committed  the  jMuriy. 

The  same  point  was  held  in  Oray  v.  Cookson,  16  East,  18,  20, 
the  record  being,  drawn  up  after  the  commencement  of  an  ac- 
tion, and  some  six  months  after  the  judgment  rendered.  So 
in  respect  to  a  return  to  a  certiorari  brought  on  the  ground  of  in^- 
formality,  the  justice  may,  for  the  purpose  of  sustaining  the 
proceeding,  draw  out  an  amended  entry  according  to  the  fact, 
more  formal  and  perfect  than  the  first:  The  King  v.  Barker,  1 
East,  186,  188.    Lord  Eenyon,  C.  J. ,  here  said:  **  If  the magis- 
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tmte  has  done  no  more  than  return  the  coniiction  in  a  more 
f oimal  8hax)e,  instead  of  sending  it  up  in  the  informal  manner 
in  which  it  was  first  drawn,  and  supposing  that  the  facts,  as 
thej  really  happened,  will  warrant  him  in  the  return  he  has  now 
made,  the  contrazy  of  which  is  not  imputed,  I  am  of  opinion 
that  it  was  not  only  legal  but  laudable  in  him  to  do  as  he  has 
done,  and  he  would  have  done  wrong  if  he  had  acted  otherwise. 
It  is  a  matter  of  constant  experience  for  magistrates  to  take 
minutes  of  their  proceedings,  without  attending  to  the  precise 
form  of  them  at  the  time  when  they  pronounce  their  judgment, 
to  serye  as  memorandums  for  thaon  to  draw  up  a  more  formal 
statement  of  them  afterwards  to  be  returned  to  the  sessions; 
and  it  is  by  no  means  xmusnal  to  draw  up  the  oonTiction  in 
point  of  form  after  the  penalty  has  been  levied  xmder  the  judg* 
ment.    Nor  is  there  any  legal  objection  to  this  method,  pro- 
vided the  foots  will  warrant  them  in  stating  what  they  do.    It 
is  no  answer  to  say,  that  a  party  convicted  may  be  thereby  in- 
duced  to  incur  an  unnecessary  expense  in  suing  out  a  cerHorari^ 
to  get  rid  of  an  informal  conviction;  for  a  mere  informaliiy  in 
the  manner  of  drawing  up  the  conviction,  ought  not  to  be  the 
inducement  for  removing  it  into  this  court,  but  some  substantial 
defect  in  the  justice  and  legality  of  the  proceeding."   Vide  also 
Selwood  V.  Mofwni,  9  Car.  &  P.  75.    In  MaUheuos  v.  HoughJUm^ 
2  Fairf.  877,  the  justice  had  continued  the  cause  on  his  docket 
to  August  1,  1828,  vrithout  indicating  either  verdict  or  judg- 
ment.  He  then  went  out  of  office,  and,  three  or  four  years  after, 
wrote  up  the  book  to  judgment.    Mellen,  0.  J.,  said:  ''A  mag- 
istrate does  not  act  judicially  in  mi^^lriTig  up  and  completing  hia 
record.    In  doing  this  he  p^orms  himself  what  this  court  does 
through  the  agency  of  their  clerk.  It  is  a  mere  ministerial  act.  Tha 
jnstioe  adjourned  to  August  1, 1828,  on  which  day  he  made  his 
decision.''    The  proceeding  was  held  to  be  irregular.    In  the 
case  at  bar  the  (»iginal  minutes  were  made  pari  panu  with  the 
progress  of  the  cause,  and  the  whole  transcribed  into  the  docket 
vdthin  two  or  three  days.    The  objection  is  hypercritical  in  the 
extreme,  and  what  the  common  law  would,  as  we  have  seen,  have 
entirely  disregarded. 

The  defendant  in  error  is  therefore  driven  to  a  reliance  on 
2  B.  S.  177,  sec.  124, 2d  ed.,  which  directs  that  in  certain  cases, 
one  of  which  is  that  of  a  verdict,  the  justice  shall  forthwith 
render  judgment,  and  enter  the  same  in  his  docket.  Was  the 
omission  to  copy  the  notes  into  the  docket  such  a  judicial  error, 
aa  vitiated  the  whole  proceeding?    I  shotdd  think  most  clearly 
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it  was  not.  The  case  of  Watson  y.  Davis,  19  Wend.  371,  the 
only  case  relied  on,  tamed  upon  a  principle  entirely  different. 
When  the  cause  is  heard  by  the  justice  himself,  he  must  termi- 
nate his  judicial  labor  in  the  matter  within  four  days.  Mr.  Jus- 
tice Bronson  says,  the  amount  was  not  settled  in  the  mind  of 
the  justice  until  the  four  days  had  elapsed.  Of  course  it  was 
not  entered  in  the  docket  tUl  after  that  time.  The  provision  as 
to  the  docket  is  incidentally  mentioned  in  reciting  the  statute; 
but  the  emphatic  ground  was  the  omission  to  decide.  There 
€an  be  no  judgment  even  by  legal  implication,  neither  in  sub- 
stance nor  in  form,  till  a  judicial  conclusion  is  made  by  the  jus- 
tice. This  is  a  condition,  the  execution  of  which  being  limited 
to  four  days  by  the  very  statute  which  confers  the  power  to  ren- 
der judgment,  it  is  at  least  error,  if  not  more,  to  pass  the  time. 
It  is  truly  said  that  the  statute  is  in  terms  equally  imperative  as 
to  the  entxy  of  the  judgment  upon  the  docket;  and  in  the  case 
before  us  it  directed  that  the  judgment  should  be  entered 
forthwith.  But  the  nature  of  the  proceeding  is,  as  we  have  seen, 
entirely  different  in  the  two  cases.  Here  it  was  merely  ministe- 
rial and  formal.  All  judicial  action  had  been  completed.  The 
verdict  was  rendered  and  the  judgment  followed.  Both  the  law 
and  the  magistrate  concurred  in  the  proper  action  upon  the  ver- 
dict, within  the  proper  time,  and  the  judgment  itself  was  entered. 
The  statute  is  equally  peremptory  in  respect  to  aU  the  entries 
on  the  docket.  "Every  justice,  etc.,  shall  keep  a  book,  in 
which  he  shall  enter,"  etc.,  specifying  fifteen  particulars,  some 
before  and  some  after  judgment:  2  B.  S.  195, 196,  sec.  243,  2d 
ed.  Six  of  them  are  after  judgment,  beginning  with  the  entxy 
of  the  judgment.  Suppose  any  or  all  to  be  omitted;  or  even  no 
book  to  be  kept.  The  whole  is  ministerial;  and  the  statute 
touching  the  docket  and  its  minutiie  merely  directory.  Its  lan- 
guage being  imperative  does  not  make  it  anything  more.  Al- 
most every  directory  statute  is  imperative  in  its  words.  One 
entiy  is  of  the  execution;  another  of  the  return,  etc.  The  stair 
ute  peremptorily  commands  these  entries.  Yet  it  would  be  a 
strange  application  of  it,  shotdd  we  hold  the  judgment  revers- 
ible for  the  omission  of  either.  The  entiy  of  the  judgment  is 
no  more  a  part  of  it  than  the  instances  put.  It  is  mere  evidence 
of  the  judgment,  as  it  was  at  common  law;  valid,  though  made 
at  any  time,  and  open  to  correction  according  to  the  truth.  To 
say  that  a  clerical  defect  or  omission  in  any  of  the  fifteen  docket 
particulars,  should  be  ground  of  reversal  would  be  intolerable. 
How  far  does  it  accord  with  another  provision  (Id.  186,  seo. 
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181)  directmg  ihe  court,  on  certiorariy  to  give  judgment  as  the 
right  of  the  matter  may  appear,  idthout  regarding  technical 
omissions,  imperfections,  or  defects  in  the  proceedings,  which 
do  not  affect  the  merits  ? 

On  the  whole,  we  are  of  opinion  that  the  judgment  of  the 
common  pleas  must  be  reyersed,  and  ihat  of  the  justice  aflbmed. 

Judgment  reversed. 

Statutb  Dibsotino  thx  Ebtbt  ot  Judomknt  by  a  Justice  of  the  peaoe 
npon  hie  docket,  to  be  made  within  a  oertain  period  of  time,  impooee  but  a 
ministerial  duty  upon  him  that  may  be  performed  after  the  expiiation  of  the 
period,  without  the  judgment  being  thereby  avoided.  Lideed,  the  caaes  go 
further  than  this.  For  where  the  docket  shows  everything  necessary  to  base 
a  Judgment  for  one  of  the  parties,  an  execution  may  issue  in  his  favor,  though 
the  docket  fail  to  show  any  actual  entry  of  judgment:  Stephau  v.  Santee^  49 
N.  Y.  39,  reversing  same  case,  61  Barb.  632.  In  this  case  the  entry  upon  the 
docket  of  the  justice  relative  to  the  prooeedingsin  the  case  after  the  juiy  had 
retired  was  as  follows:  *'  By  consent  of  the  parties  the  jury  retired,  without 
being  in  charge  of  s  constable,  and  brought  in  a  verdict  in  favor  of  the  plaint- 
iff and  gainst  the  defendant,  for  damages,  one  hundred  and  seventy-five  dol- 
lars; justice's  ooets,  six  dollars;  court  cost^  one  doUar  and  twenty-five  cents; 
plaintiff  cost,  one  dollar;  total,  one  hundred  and  eighty-three  dollars  and 
twenty-five  cents.  February,  3,  1862,  trans,  given,  fifty  cents.  Received 
the  costs  in  the  above  suit  and  notice  of  appeal,  and  two  doUars  for  return 
for  plaintiff.  L.  P.  Weed,  J.  P."  It  will  be  seen  by  this  that  no  entry  of 
judgment  appeared  upon  the  docket.  To  the  same  effect,  lUh'v,  EmeraoH^ 
44  N.  Y.  379;  Bradner  v.  Howard,  76  Id.  420;  OrigwM  v.  ITcufen,  26  Id. 
696;  BohlnnB  v.  Oorham,  26  Barb.  688.  But  see  NeUia  v.  Turner,  4  Denio^ 
663.  There  no  formal  judgment  had  been  entered  upon  the  docket;  but  it 
appeared  therefrom  that  a  plea  in  abatement  had  been  adjudged  upon  demur- 
rer to  be  sufficient,  and  the  justice  had  thereupon  discharged  the  defendant 
from  arrest,  and  had  indorsed  upon  the  docket  the  amount  of  his  costs;  yet  it 
was  held  that  there  was  no  judgment  which  might  either  be  affirmed  or  re- 
versed; and  see  Dorr  v.  City  qf  Troy,  19  Hun,  226.  Because  of  the  duty  of 
the  justice  to  make  entry  of  judgment  being  ministerial,  he  will  be  liable  in 
damages  to  any  one  who  has  been  injured  by  reason  of  his  mistake  in  making 
the  entry.  Thus  where  judgment  for  defendant  was  entered  by  mistake  as 
Judgment  for  plaintiff,  and  the  former  was  obliged  to  pay  its  amount,  he  waa 
allowed  an  action  against  the  justice:  Christopher  v.  Van  Uew,  67  Barb.  29. 

A  Failubb  to  Enter  an  Obdeb  of  the  court  of  sessions  directing  that  the 
trial  of  an  indictment  shall  go  over  to  the  next  court  of  oyer  and  terminer,  upon 
the  minutes  at  the  session  that  it  is  made,  has  been  held  not  to  avoid  it: 
PeopZe  V.  MyfT9,  2  Hun,  28;  S.  C,  4  Thomp.  &  G.  296.  All  the  above  cases 
cite  the  principal  case. 

Jusncs  MUST  Render  Judgment  Immediately  upon  the  rendering  of 
a  verdict  by  the  jury,  and  if  he  fail  in  this  his  judgment  is  void.  Thus,  where 
the  entry  upon  the  docket  of  costs,  for  the  recovery  of  which  the  judgment 
went,  was  made  several  days  after  the  verdict  was  rendered,  the  judgment 
was  reversed:  8iMth  v.  Briggs,  3  Denio,  73. 

Statute  Furnishing  New  Bemsdt  does  not  take  away  the  conmion  law 
remedv,  if  its  tamos  are  merely  affirmativa:  ffardman  v.  Bowen.  6  Abb.  Pr. 
(N.&)836. 
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Baker  v.  Braman. 

[6  Hnx.  47.] 

OwvBB  ov  Land  mat  Consent  to  an  Unconstitutional  Law,  and  be- 
come bound  by  its  provisions.  The  consent  need  not  be  in  writing.  It 
was,  therefore,  held  that  by  bringing  an  action  for  damages  awaxded  him 
under  a  statute  anthorizing  the  laying  oat  of  private  roads,  the  land 
owner  adopted  the  statute  and  removed  all  obstacles  to  its  operation. 

AwVMPsrr  mat  bb  Maintained  upon  an  award  or  assessment  of  a  stmi  to 
be  paid  to  plaintiff  by  defendant. 

Assumpsit  for  damages  assessed  in  favor  of  plaintiff  for  a 
priTate  road  laid  out  through  his  lands,  on  the  application  of 
defendant.  Defendant  demurred:  1.  On  the  ground  that  the 
statute  authorizing  the  laying  out  of  private  roads  was  uncon- 
stitutional, and  there  was,  therefore,  no  consideration  to  sup- 
port any  promise  in  favor  of  plaintiff;  and  2.  That  asmmpsU 
was  not  the  proper  remedy,  etc. 

8.  BeardeHeyj  for  the  defendant. 

J.  A.  CoUiery  for  the  plaintiff. 

Bj  Court,  OowBH,  J.  The  case  of  Tayhr  v.  Porter^  4  Hill, 
148  [ante^  274],  held  the  statute  authorizing  one  man  to  take  the 
property  of  another  for  his  own  use,  though  under  an  appraise- 
ment of  its  value,  to  be  void.  The  action  was  trespass  quare 
clausum  /regit  by  the  owner;  and  a  justification  was  pleaded 
without  averring'  the  plaintiff's  consent.  The  decision  pro- 
ceeded on  the  ground  that  the  land  was  taken  in  invUum;  and 
Mr.  Justice  Bronson  concedes  in  terms  that  the  objection  has 
no  application  where  the  owner  consents.  It  was  thrown  out  in 
the  course  of  the  argument  of  the  present  case  that  such  con- 
sent not  being  in  writing,  the  title  would  still  be  void  under  the 
statute  of  frauds.  The  answer  is  that  the  owner's  consent  takes 
away  all  objection  to  the  statute  in  relation  to  private  roads. 
True,  the  road  being  an  incorporeal  hereditament,  it  could  not 
be  granted  even  at  common  law  without  a  deed.  But  it  was 
competent  for  the  legislature  to  create  an  exception  both  to  the 
common  law  rule  and  the  statute  of  frauds.  They  have  dose 
so  by  the  statute  in  question.  In  the  light  of  the  constitution, 
if  not  that  of  a  law  which  lies  at  the  foundation  of  all  govern- 
ments, this  statute  must  be  read  with  the  proviso  that  the  owner 
consent.  That  consent  removes  all  obstacles  and  lets  the  statute 
in  to  operate  the  same  as  if  it  had  in  terms  contained  the  condi- 
tion. Clearly  we  may  say  of  a  statute  as  much  as  we  do  every 
day  of  deeds  and  other  private  acts,  vcdeal  quarUuni  vaJere  potest^ 
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By  bringing  an  action  for  the  damages  assessed.,  we  have  the 
clearest  manifestation  of  consent;  and  an  adoption  of  the 
machineiy  provided  by  the  statute  for  effectuating  the  grant. 
The  provision  of  the  fundamental  law  was  for  the  benefit  of  the 
owner  only;  and  the  maxim,  quUibel  potest  renunciare  jwri  pro  9e 
introducto,  applies  as  well  to  constitutional  law  as  to  any  other. 
Suppose  the  defendant  omits  to  plead  autrefois  aoqwU  to  an  in- 
dictment for  an  infamous  crime,  or  pleads  guiliy,  could  it  be 
said  that  the  former  acquittal  should  protect  him  from  punish- 
ment, because  the  provision  against  his  being  put  twice  in  jeop- 
ardy has  happened  to  find  its  way  into  the  constitution  f 
See  2  Inst  188. 

It  is  dearly  settled  that  an  award  or  assessment  of  a  sum  to  be 
paid  by  one  to  another,  persuant  to  a  public  or  private  act  of 
parliament,  forms  the  subject  of  an  action  of  asswmpmi.  The 
case  of  BeU  v.  Burrows^  reported  in  Bull.  N.  P.  129,  Lond.  ed. 
of  1788,  is  in  point,  and  has  never  been  questioned,  at  least  not 
direcUy.  Debt  may,  for  aught  I  know,  be  equally  proper;  but 
that  action  is  often  concurrent  with  assumpsU:  See  Bonn  v. 
Oreen,  Cowp.  474;  also  Doug.  402.  A  justice's  judgment  is 
perhaps  an  exception:  Pease  v.  Howard^  14  Johns.  479.  But 
clearly  the  analogy  of  this  to  an  assessment  should  not  operate 
to  enlarge  it  into  a  general  rule.  Such  an  effect  would  place  it 
in  conflict  with  doctrines  that  this  court  could  never  have 
thought  of  disturbing. 

Judgment  for  the  plaintiff. 

A  Pabtt  kat  Always  Waive  a  statatory  or  •van  a  oonstitatioDal  ptoviaioii 
in  his  own  favor  affecting  simply  his  property  or  alienable  rights:  Pkgfe  v. 
JlMer,45K.T.  lOi;  Andermm  y.  BeiUy,e6Id.l92iDeifnoldr.Drake,46Id. 
«S4;  BaMt  v.  Mayor,  74  Id.  886;  Sehuchardt  v.  Mayor  etc  qfN.  Y.,  53  Id. 
210;  OonlMng  v.  King,  10  Id.  446;  PeopU  v.  Lawrence,  41  Id.  140;  People  v. 
Brennan,  6  Thomp.  k  G.  126;  3  Hnn,  673;  People  v.  WiUiamB,  Id.  341;  Keator 
V.  UUter  S  Delaware  Plank  Road  Co.,  7  How.  Pr.  42;  Requa  v.  ffolmee,  10 
Id.  444;  Bueklm  v.  Chtqm,  36  Id.  161;  &  C,  63  Barb.  483|  MtUer  v.  ChHoek, 
S  Id.  157. 

The  waivermay  be  by  parol  or  in  pais,  as  by  theaooeptenoeof  moiMy«  thon^ 
it  operate  the  transfer  of  an  estate  in  lands,  for  the  statate  of  frauds  will  not 
apply  to  snch  a  case:  Tueier  y.  Bankin,  15  Barb.  480;  Dempeey  v.  Kipp,  62 
Id.  314;  Sherman  v.  MeKeon,  38  K.  Y.  275;  S.  0.,  8  Bosw.  Ill;  Baretow  t. 
Draper,  5  Daer,  137;  Embury  v.  Conner,  3  N.  Y.  518. 

A  party  may  also  waive  a  oonstitational  provision  afitsoting  his  personal 
rights  when  no  considerations  of  public  policy  forbid.  Thus  after  a  ohallengs 
to  the  aiiay  has  been  sustained,  the  prisoner  may  waive  the  ohaDenge  and 
snbmit  to  be  tried  by  the  jury:  Piereon  v.  People^  79  K.  Y.  429. 
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SrAIiEEB  V.   MoDONAIiD  ET  AIu 

[6HzLX.,9a.] 

SBOinom  or  zhb  Sufrxmx  Coubt  of  ths  Unitkd  Statbs,  Qpon  qnestioiMi 
arising  under  the  oonstitntioD,  laws,  and  treaties  of  the  United  States^ 
will  be  followed  in  this  oourt;  bat  in  questions  of  local  law,  and  in  oon- 
stming  the  constitution  and  statutes  of  this  state,  the  decisions  of  the 
courts  of  tins  state  will  be  followed  in  preference  to  those  of  the  United 
States.  On  questions  of  commercial  law,  uniformity  of  decision  between 
the  diflEbrent  state  and  national  courts  is  highly  desirable. 

CtoDnrcnoH  t.  Bat,  11  Am.  Dsa  342,  examined  and  approved. 

BoHA  FiDA  HoLDSB  OF  Kbootzabli  Papks,  acquired  for  a  valuable  ooii- 
sideration,  and  without  notice  of,  or  reasonable  ground  to  suspect,  any 
defect  in  the  titieof  the  person  from  whom  he  receiyed  it  in  the  ordinary 
oonrse  of  business,  is  entitied  to  protection,  to  the  extent,  at  least,  of  the 
ooDsideffation  paid  therefor. 

HouBB  OF  Note  Who  Took  n  in  Patmbnt,  ob  as  Sxcuiutt  fob  the 
Patksht,  of  Air  Antioedxnt  Dbbt,  without  parting  with  anything  of 
value,  can  not  hold  it  against  a  prior  equitable  owner;  and  in  the  event 
of  his  having  paid  a  part  of  its  value,  he  is  treated  as  a  bona  Jide  holder 
to  the  extent  of  such  payment  only. 

BoKA  FiDA  Holder  fob  a  Valuable  Gobeidebation. — ^Varions  oases  tend 
ing  to  show  the  signification  of  these  words  cited  and  discussed.    Steift 
T.  Tymm^  16  Pet.  1,  disapproved. 

Tbovbb  hy  McDonald  and  others  against  Stalker,  to  recover 
for  the  conversion  by  him  of  two  promissory  notes.  These 
notes  had  been  delivered  to  Gillespie  and  Edwards  for  McDon- 
ald and  his  co-plamtiffs,  and  the  latter  were  entitled  to  recover 
mdees  Stalker  had  obtained  a  paramount  title  by  reason  of  a 
tmnsfer  to  him  made  by  Gillespie  and  Edwards.    He  held  a 
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note  against  ihem  which  he  had  deposited  in  bank  for  collection, 
but  which  he  was  prevailed  upon  to  withdraw  upon  their  deliv- 
ering  to  him  the  notes  in  controversy  as  securiiy  for  its  pay- 
ment. He  had  every  reason  to  suppose  them  to  be  the  owners 
of  the  notes.  After  this  transaction  Gillespie  and  Edwards  paid 
one  or  more  notes  at  bank  in  the  regular  course  of  business,  but 
they  soon  stopped  payment  and  became  insolvent.  The  notes 
thus  transferred  to  Stalker  were  paid  to  him  at  maturity.  The 
instructions  of  the  trial  court  were  to  the  effect  that  if  the  notes 
were  transferred  to  secure  a  pre-existing  debt,  Stalker  was  not 
entitied  to  hold  them.  Verdict  and  judgment  for  plaintiffs,  for 
the  amount  of  the  notes.    Stalker  sued  out  a  writ  of  error. 

J.  W.  Oerard,  for  the  plaintiff  in  error. 

2).  Lordf  jun.,  for  the  defendants  in  error. 

Walwobth,  Chancellor.  The  object  of  this  writ  of  error  ap- 
pears to  be  to  induce  this  court  to  overrule  its  decision  in  the 
case  of  CoddingUm  v.  Bay,  20  Johns.  637  [11  Am.  Dec.  342], 
and  to  make  our  decision  conform  to  the  opinion  of  Mr.  Justice 
Story,  in  the  recent  case  of  Swift  v.  Ik/son,  16  Pet.  1,  decided 
by  the  supreme  court  of  the  United  States.  Upon  questions 
arising  under  the  constitution  and  laws  of  the  United  States, 
and  upon  the  construction  of  treaties,  the  decisions  of  that  high 
tribunal  are  binding  upon  the  state  courts;  and  we  are  bound  to 
conform  our  decisions  to  them.  But  in  questions  of  local  law, 
and  in  the  construction  of  the  constitution  and  statutes  of  the 
state,  the  decisions  of  the  highest  court  of  judicature  of  the  state 
axe  the  evidence  of  what  the  law  of  the  state  is;  and  are  to  be 
followed  in  preference  to  those  of  any  other  state  or  country,  or 
even  of  the  United  States.  On  a  question  of  commercial  law, 
however,  it  is  desirable  that  there  should  be,  as  far  as  practica- 
ble, uniformily  of  decision,  not  only  between  the  courts  of  the 
several  states  and  of  the  United  States,  but  also  between  our 
courts  and  those  of  England,  from  whence  our  commercial  law 
is  principally  derived,  and  with  which  country  our  commercial 
intercourse  is  so  extensive.  I  have,  therefore,  thought  it  my 
duty  to  re-examine  the  principles  upon  which  the  decision  of 
this  court,  in  Goddington  v.  Bay,  was  founded,  notwithstanding 
it  was  deliberately  made,  with  the  concurrence  of  at  least  one 
of  the  ablest  judges  who  has  ever  adorned  the  bench  of  this 
state,  and  has  been  acquiesced  in  and  followed  by  all  the  courts 
of  the  state  for  more  than  twenty  years.  And  I  have  done  it 
not  only  oui  of  respect  to  the  decision  actually  made  by  the  su- 
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preme  court  of  the  United  States  in  the  case  alluded  to,  but  also 
because  the  opinion  of  the  distinguished  jud^  who  pronounced 
its  decision,  is  of  itself  entitled  to  very  great  weight  upon  a 
question  of  commercial  law;  although  what  he  said  in  that  case 
respecting  the  transfer  of  a  negotiable  note  as  a  mere  securiiy 
for  the  payment  of  an  antecedent  debt,  was  not  material  to  the 
decision  of  any  question  then  before  the  court,  and  is  therefore 
not  to  be  taken  as  a  part  of  its  judgment  in  that  case. 

In  Coddington  y.  Bay,  this  court  did  not,  so  far  as  I  have  been 
able  to  discover,  run  counter  to  any  decision  which  had  ever 
been  made  in  this  state  or  in  England  prcTious  to  that  time. 
For  the  decision  admits  that  the  bona  fide  holder  of  negotiable 
paper,  who  has  receiyed  it  for  a  valuable  consideration,  without 
notice  or  reasonable  ground  to  suspect  a  defect  in  the  title  of 
the  person  from  whom  it  was  taken  in  the  usual  course  of  busi* 
ness  or  trade,  is  entitled  to  full  protection.  But  that  where  he 
has  receiyed  it  for  an  antecedent  debt,  either  as  a  nominal  pay- 
ment, or  as  a  securiiy  for  payment,  without  giving  up  any  secur- 
ity for  such  debt  which  he  previously  had,  or  pa3ring  any  money 
or  giving  any  new  consideration,  he  is  not  a  holder  of  the  note 
for  a  valuable  consideration,  so  as  to  give  him  any  equitable 
right  to  detain  it  from  its  lawful  owner.  This  principle  of  pro- 
tecting the  bona  fide  holder  of  negotiable  paper  who  has  paid 
value  for  it,  or  who  has  relinquished  some  available  security  or 
valuable  right  on  the  credit  thereof,  is  derived  from  the  doc- 
trines of  the  courts  of  equiiy  in  other  cases  where  a  purchaser 
has  obtained  the  legal  title  without  notice  of  the  equitable  right 
of  a  third  person  to  the  property.  It  has  been  uniformly  held 
by  the  courts  of  equity  in  such  cases  that  the  purchaser  who  has 
obtained  the  legal  title  as  a  mere  securiiy  or  payment  of  a  pre- 
existing debt,  without  parting  with  anything  of  value,  is  not 
entitled  to  hold  the  property  as  against  the  prior  equitable 
owner.  And  if  he  has  paid  but  a  part  of  the  consideration,  or 
value  of  the  properiy,  he  is  only  entitled  to  be  considered  as  a 
bona  fide  -putchaaer  pro  tanto.  This  last  principle  was  applied 
by  one  of  the  courts  in  England  to  the  purchaser  of  a  negoidable 
note,  where  the  indorser  of  a  note  for  one  hundred  pounds,  by 
his  replication  to  the  plea  that  it  was  indorsed  to  him  idthout 
consideration,  stated  that  it  was  indorsed  to  him  for  the  consid- 
eration of  foriy-nine  pounds;  and  he  was  only  permitted  to  re- 
cover that  amount  against  the  defendant,  from  whom  the  note 
had  been  obtained  by  the  indorser  without  consideration:  .fiU- 
toarda  v.  Jone8,  7  Oar.  A  P.  683. 
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It  is  somewhat  singnlar  that  Mr.  Justice  Story  should  rely 
upon  the  opinion  of  Chancellor  Kent,  in  the  case  of  Bay  y. 
CoddingtoUf  6  Johns.  Ch.  54  [11  Am.  Deo.  342],  as  evidence  that 
the  decision  of  this  court  sustaining  his  opinion,  and  affirming 
his  decree  in  the  same  case,  was  a  departure  from  the  law  of  this 
state,  as  previously  settled.    And  the  previous  case  of  Warren 
T.  Lynrhj  6  Johns.  239,  is  not  in  conflict  vdth  the  decision  of 
this  court;  nor  does  it  decide  that  a  pre-existing  debt  is  a  suffi- 
cient consideration  to  protect  the  holder  of  a  negotiable  note 
which  was  not  valid  as  between  the  original  parties,  against  the 
equitable  rights  of  the  maiker  of  the  note,  or  against  the  rights 
of  a  previous  owner.    For  the  note  in  that  case  was  given  by 
Lynch  for  a  valid  and  subsisting  debt  by  the  one  to  whom  the 
debt  originally  belonged.    Although  it  was  taken  in  the  name 
of  another  person,  that  person  indorsed  it  in  blank,  for  the 
purpose  of  enabling  the  person  to  whom  the  debt  belonged  to 
negotiate  it;  and  it  was  then  tnmsferred  to  the  plaintiff,  imme- 
diately, for  aught  that  appears,  partly  in  payment  or  security  of 
a  pre-existing  debt.    The  question  then  arose,  whether  other 
creditors  of  the  former  owner  of  the  note  were  not  entitled  to 
it,  as  being  still  the  properly  of  Bose,  the  original  owner,  or  of 
Robertson,  the  indorser.    What  is  said,  therefore,  as  to  the 
pre-existing  debt,  is  merely  as  to  its  being  a  sufficient  consider- 
ation as  between  the  plaintiff  and  Bose,  from  whom  the  plaintiff 
received  the  note.    For  if  the  transfer  was  valid  as  between 
them,  the  creditors  of  Bose,  who  were  also  endeavoring  to  ob- 
tain payment  of  a  pre-existing  debt  merely,  acquired  no  right 
to  the  money  due  on  the  note,  by  their  subsequent  suit  in  the 
nature  of  a  foreign  attachment  in  the  state  of  Virginia.    The 
ease  of  Birdseye  v.  Bay,  4  Hill,  159,  cited  by  the  plaintiff's 
counsel  on  the  argument,  is  a  case  of  the  same  character.    For 
both  claimants  in  that  case  were  endeavoring  to  obtain  prefer- 
ence in  payment  of  pre-existing  debts.    And  the  court  decided, 
that  one  of  them,  who  had  secured  a  specific  lien  upon  the 
property  by  purchase  from  the  owner,  before  the  other  creditor's 
execution  was  actually  levied  thereon,  vras  entitled  to  hold  it  as 
against  the  execution,  under  the  provision  of  the  statute  on  that 
subject.    In  other  words,  that,  as  between  creditors  having 
equal  equities,  the  debtor  may  lawfully  prefer  one  to  the  other, 
before  an  actual  levy  upon  his  property  has  been  made. 

There  is  no  doubt  that  the  cases  of  Warded  v.  Howell,  9  Wend. 
170;  Bo9a  v.  Sro0^er$m,  10  Id.  85;  Ontario  Bank  y.  Warihinsh 
loii,  12  Id.  593;  and  Payne  v.  CuUer,  18  Id.  605,  in  the  supreme 
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court  of  this  state,  and  of  Francia  y.  Joseph^  3  Edw.  Ch.  182, 
before  the  Tice-chancellor  of  the  first  circuit,  follow  the  decis- 
ion of  this  court  in  the  case  of  CoddingUm  y.  Bay.  And  they 
fully  establish  the  principle,  that  to  protect  the  holder  of  a  ne- 
gotiable security  which  has  been  improperly  transferred  to  him 
in  fraud  of  the  prior  legal  or  equitable  rights  of  others,  it  is 
not  sufficient  that  it  has  been  receiyed  by  him  merely  as  a  se- 
eority  or  nominally  in  payment  of  a  pre-existing  debt,  where  he 
has  parted  with  nothing  of  yalue,  nor  relinquished  any  security 
upon  the  faith  of  the  paper  thus  improperly  transferred  to  him 
without  any  faxdi  on  Ids  part.  I  may  also  add,  that  many  other 
decisions  to  the  same  effect  haye  been  made  in  this  state,  in  the 
dbSarent  courts  of  law  and  equity,  within  the  last  twenty  years, 
although  most  of  them  haye  not  been  reported. 

It  is  supposed,  howeyer,  by  the  learned  judge  who  deUyered 
the  opinion  of  the  supreme  court  of  the  United  States  in  the 
case  before  alluded  to,  that  this  strong  column  of  decisions, 
supported  as  it  is  by  the  decree  of  Chancellor  Kent  in  the  case 
of  Bay  y.  CoddingUm^  by  the  opinions  of  Chief  Justice  Spencer 
and  Justices  Woodworth  and  Piatt  in  that  case,  and  by  eyeiy 
judge  who  has  occupied  a  seat  upon  the  bench  of  the  supreme 
court  since  1822,  has  been  greatly  shaken  if  not  entirely  oyer- 
tnmed  by  two  recent  decisions  of  the  supreme  court.  That  the 
judges  who  made  those  two  decisions  do  not  themselyes  so  un- 
derstand them,  howeyer,  is  eyidenoed  by  the  fact  that  they  haye 
giyen  judgment  in  the  case  now  under  consideration,  in  con- 
formity with  the  principle  of  the  decisions  which  they  are  sup- 
posed to  haye  oyerruled.  And  I  haye  not  been  able  to  discoyer 
anything  in  the  opinions  of  the  court,  as  reported,  in  the 
oases  of  Bank  of  Salina  y.  Babcock,  21  Wend.  499,  and  Bank 
of  Sandusky  y.  SooviUe,  24  Id.  116,  which  necessarily  conflicts 
with  any  previous  decision  of  the  supreme  court  upon  the  ques- 
tion now  under  consideration.  In  the  first  case,  the  note  was 
discotmted  at  the  bank  in  the  ordinary  way.  And  the  proceeds 
thereof  were  applied,  by  the  authority  of  the  persons  for  whom 
it  was  discounted,  to  pay  up  and  cancel  three  other  notes  which 
were  then  due  to  the  bank;  upon  two  of  which  notes,  amount- 
ing to  nearly  the  whole  of  such  proceeds,  there  was  a  respon- 
sible indorser.  The  court  held  that  the  effect  of  the  transaction 
was  the  same  as  if  the  parties  for  whose  benefit  the  note  was  dis- 
oounted  had  actually  receiyed  the  money  therefor,  and  had  after- 
wards applied  it  to  pay  and  discharge  the  notes  then  due;  and  that 
the  indorser  upon  those  notes  was  discharged  from  his  liability. 
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In  the  second  ease,  the  question  arose  under  the  usury  law  as 
contained  in  the  reyised  statutes,  which  protects  usurious  notes 
in  the  hands  of  an  indorsee  or  holder  who  shall  have  received 
the  same  in  good  faith,  and  for  a  valuable  consideration:  1  B.  S. 
172,  sec.  5.  And  the  couit  considered  the  transaction  the  same 
as  though  the  money  had  been  actually  paid  to  the  person  for 
whose  benefit  the  usurious  note  was  discounted,  and  he  had 
then  applied  it  in  payment  of  the  former  note;  so  that  the  orig- 
inal indebtedness  was  extinguished,  and  the  bank  had  no  other 
remedy  to  recover  their  money  except  upon  the  note  which  was 
alleged  to  have  been  originally  tainted  with  usury.  The  ques- 
tion in  that  case  was,  whether  the  transaction  was  equivalent  to 
an  actual  payment  of  the  money  for  the  usurious  note,  so  as  to 
make  the  bank  a  bona  fide  holder  for  a  valuable  consideration; 
and  not  whether  giving  the  note  for  a  pre-existing  debt  was  a 
payment  of  value.  Under  a  similar  provision  in  the  English 
statute  it  has  been  decided  that  a  negotiable  note  tainted  with 
usury  was  invalid  in  the  hands  of  an  innocent  party,  who  had 
merely  taken  it  in  payment  of  an  antecedent  debt:  VaUance  v. 
Siddel^  2  Nev.  ft  P.  78.  There  is  nothing  in  the  reports  of  our 
own  state  then,  which  is  in  conflict  with  the  principle  established 
in  Coddington  v.  Bay,  in  this  couit,  that,  to  protect  the  holder 
of  a  negotiable  security  which  has  been  passed  to  him  in  fraud 
of  the  rights  of  others,  he  must  not  only  have  taken  it  without 
notice,  but  must  also  have  parted  with  something  of  actual  value, 
upon  the  credit  or  faith  thereof;  and  that  merely  receiving  it  in 
security  or  payment  of  an  antecedent  debt,  where  by  the  settled 
rules  of  equity  he  would  not  be  protected  as  a  bona  fide  pur- 
chaser of  property  in  other  cases,  is  not  sufficient. 

Nor  have  I  been  able  to  find  an  actual  decision  in  the  English 
reports  which  is  in  conflict  with  the  uniform  course  of  decisions 
on  this  subject  in  this  state.  On  the  contrary,  the  English 
judges,  when  speaking  on  this  subject,  generally  use  the  words 
valuable  consideration,  in  contradistinction  from  a  mere  valid  or 
sufficient  consideration  as  between  indorser  and  indorsee.  And 
that  receiving  the  note  in  payment  or  security  of  a  pre-existing 
debt  merely,  is  not  understood  as  receiving  it  for  a  valuable  con- 
sideration, in  legal  language,  is  evident  from  the  decision  of  the 
case  of  VaUance  v.  Siddel,  to  which  I  have  just  referred. 

I  think  the  learned  judge  was  under  a  mistake  in  supposing 
that  this  question  arose  in  England,  and  was  decided  in  the  case 
of  FiUans  v.  Van  Mierop,  3  Burr.  1663.  That  was  a  suit  brought 
against  defendants  who  had  actually  agreed  with  the  plaintiffii 
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to  honor  their  drafts  for  money  preyiouslj  advanced  by  them  to 
a  third  person.  And  the  only  question  was,  whether  the  in- 
debtedness of  a  third  person  was  a  sufficient  consideration  for 
the  written  promise  of  the  defendants  to  accept  the  bills  on  his 
account.  One  of  the  earliest  English  cases  upon  the  question 
which  we  are  considering,  is  the  anonymous  case  before  Chief 
Justice  Holt,  in  1698;  where  a  bank-note  payable  to  bearer  was 
lost,  and  the  finder  passed  it  for  a  valuable  consideration.  In 
an  action  of  trover  brought  by  the  loser  against  the  person  to 
whom  it  was  thus  passed,  his  lordship  decided  that  the  action 
did  not  lie  against  the  defendant,  because  he  had  the  note  for 
a  valuable  consideration:  Anonymous,  1  Ld.  Baym.  738;  S.  C,  1 
Salk.  126.  The  next  in  order  of  time  was  the  case  of  Ibfrs  of 
DevaUar  v.  Herring,  in  1727, 9  Mod.  45,  where  an  annuity  ticket 
was  lost  or  stolen,  and,  after  passing  through  several  hands, 
came  to  Herring,  the  defendant,  who  purchased  it  for  a  valu- 
able consideration.  And  it  was  decided  that  he  was  entitied  to 
it,  upon  the  ground  that  it  had  come  to  his  hands  bona  fide, 
and  for  a  valuable  consideration.  In  Eialy  v.  Lane,  2  Atk.  181, 
which  came  before  Lord  Hardwicke  in  1741,  he  thus  lays  down 
the  rule:  "  Where  there  is  a  negotiable  note,  if  it  comes  into  the 
hands  of  a  third  or  fourth  indorsee,  though  some  of  the  former 
indorsees  might  not  pay  a  valuable  consideration,  yet  if  the  last 
indorsee  gave  money  for  it,  it  is  a  good  note  as  to  him;  unless 
there  should  be  some  fraud  or  equity  against  him  appearing  in 
the  case.''  The  same  principle  of  protecting  the  holder  of  a 
negotiable  instrument,  if  received  by  him  in  the  course  of  trade, 
and  for  a  valuable  consideration,  was  recognized  in  the  opinion 
of  the  court  of  kings  bench  in  1753,  while  Ohief  Justice  Lee  pre- 
sided in  that  court:  Maclish  v.  Ebins,  Say.  73.  Then  followed 
the  case  of  MUer  v.  Bace,  1  Burr.  452,  before  Lord  Mansfield  and 
his  associates  in  1758,  where  a  bank-note  was  stolen  from  the  mail 
and  came  into  the  hands  of  the  plaintiff,  as  the  report  states,  for 
a  full  and  valuable  consideration,  in  the  usual  course  and  way  of 
his  business,  and  without  any  notice  or  knowledge  that  it  had 
been  taken  from  the  mail;  but,  ux)on  presenting  it  at  the  bank 
for  payment,  it  was  detained  by  the  defendant,  who  was  a  clerk 
therein.  And  the  decision  of  the  court  was  in  conformity  with 
what  is  now  understood  to  be  the  settied  law,  both  in  that  coun- 
try and  in  this.  But  that  Lord  Mansfield  understood  the  holder 
must  have  given  a  valuable  consideration  for  the  note  to  entitie 
him  to  protection,  is  evident  from  what  is  said  in  his*  opinion  in 
answer  to  a  case  cited  by  the  defendant's  counsel  as  having  been 
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decided  hy  Lord  Holt  in  1700.  In  reference  to  that  case,  he 
says:  "  But  Lord  Chief  Justice  Holt  could  neyer  say  that  an  ao-  \ 

tion  would  lie  against  a  person  who,  for  a  Talnable  considera- 
tion, had  receiyed  a  bank-note  which  had  been  stolen  or  lost, 
and  bona  fde  paid  to  him,  even  thongh  an  action  was  broagbt 
by  the  true  owner;  because  he  had  determined  otherwise  bnt  two 
years  before;  and  because  bank-notes  are  not  like  lotteiy  tickets, 
bat  money."  And  the  words  *^  tor  a  Taloable  consideration,'' 
as  well  as  '*  bona  fidis  paid  to  him,"  are  italicized  in  the  opinion 
of  Lord  Mansfield,  to  show  that  both  are  material  and  necessaiy 
to  protect  the  holder  of  a  note  against  the  claim  of  the  former 
owner  thereof. 

This  is  also  in  accordance  with  what  he  actually  did  in  the 
case  of  Qrcaa  y.  ViJ^jghan,  1  Wm.  Bl.  485;  S.  0.,  8  Bnrr.  16, 16, 
which  was  tried  before  him  six  years  afterwards.  There  a  biU 
of  exchange,  payable  to  bearer,  was  lost,  and  was  found  by  a 
stranger  to  the  plaintiff,  who  gaye  it  to  the  plaintiff  upon  the 
purchase  of  a  parcel  of  teas,  and  reoeiyed  the  change,  after  the 
plaintiff  had  made  inquiry  and  ascertained  that  the  drawer  of 
the  bill  was  a  responsible  person.  And  Lord  Mansfield  sub- 
mitted it  to  the  jury  to  decide,  1.  Whether  the  pbdntiff  came  by 
the  bill  bona  fide  for  a  yaluable  consideration?  and  2.  Whether 
such  bills,  payable  to  bearer,  were  negotiable?  The  jury  hay- 
ing found  a  yerdict  for  the  defendant,  a  new  trial  was  granted; 
not  upon  the  ground  that  the  first  direction  was  wrong,  but  be- 
cause his  lordship  had  erred  in  submitting  the  question  as  to  the 
negotiability  of  such  a  bill  to  the  jury,  as  a  question  of  fact. 
And  in  answering  the  objection  raised  by  counsel  to  the  negotia- 
bility of  drafts  payable  to  bearer,  that  it  would  be  dangerous, 
because  upon  a  casual  loss  the  finder  might  maintain  an  action 
upon  them  as  bearer,  he  again  says,  *'  But  the  bearer  must  show 
it  came  to  him  bona  fide  and  upon  yaluable  consideration."  The 
next  case  was  that  of  Peacock  y.  Ehodes,  2  Doug.  633,  which 
came  before  the  same  conrt  in  1781,  while  Lord  Mansfield  still 
presided  there.  In  that  case  a  suit  was  brought  against  the 
drawers  of  a  bill  which  had  been  indorsed  in  blank  and  was 
stolen,  and  had  been  passed  to  the  plaintiff  by  a  stranger  pro- 
fessing to  be  the  owner  thereof,  for  its  yalue,  in  payment  of 
eloth  and  other  articles  in  the  way  of  the  plaintiff's  trade  as  a 
mercer,  and  partly  for  cash.  And  the  case  was  decided  in  con- 
formity with  the  preyious  decisions.  But  I  do  not  find  an  in- 
timation in  this,  or  in  either  of  the  preyious  cases,  that  if  the 
person  who  reoeiyed  the  note  or  bill  had  merely  taken  it  in  pay- 
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ment  or  Becnrity  of  an  antecedent  debt,  without  haTing  parted 
with  anything  of  value  on  the  credit  or  faith  thereof,  he  would 
have  been  entitled  to  hold  the  note  or  bill  against  the  former 
rightful  owner.  On  the  contrary,  we  may  infer  what  Lord 
Mansfield's  opinion  would  have  been  upon  the  question  of  ap- 
plying it  in  payment  of  a  precedent  debt,  from  what  he  actually 
decided  in  1777,  in  the  case  of  BuHer  y.  Harrison,  Cowp.  666. 
There,  money  had  been  paid  to  an  agent  under  a  misapprehen- 
sion of  facts,  and  had  been  passed  by  him  to  the  credit  of  his 
principal,  in  satisfaction  of  a  previous  indebtedness,  before  he 
had  any  notice  or  suspicion  that  the  money  was  not  justly  and 
equitably  due  to  such  principal.  And  his  lordship  decided  that 
the  agent  must  refund  the  money,  and  resort  to  his  principal  to 
recoverwhatwasdue  to  him  before  the  moneywassoapplied;  that 
as  no  new  ciisdit  was  given  he  had  not  been  legally  prejudiced; 
and  that  applying  the  money  to  pay  the  precedent  debt  was  not 
equivalent  to  paying  it  over  to  his  principal  before  he  had  notice 
of  the  plaintiff's  equitable  rights. 

In  the  case  of  Collins  v.  Martin,  1  Bos.  &  Pul.  648,  which 
came  before  the  court  of  common  pleas  in  England  in  1797,  the 
bills  had  been  pledged  by  the  plaintiff's  bankers  with  the  de- 
fendants upon  an  advance  of  money  thereon.  The  only  quech 
tion  there  was,  whether  a  banker  with  whom  a  negotiable  secur- 
ity had  been  deposited  for  collection  could  pledge  it  to  a  b^^%a 
fide  holder,  for  money  advanced  to  him  on  the  credit  thereof. 
And  it  was  decided  he  could.  But  in  that  case  the  principle  is 
again  recognized  that  to  protect  the  holder  of  a  negotiable  in- 
strument against  the  former  owner,  where  it  has  been  fraud- 
ulently transferred,  he  must  be  a  holder  thereof  for  value.  For 
Chief  Justice  Eyre  says,  ''if  it  can  be  proved  that  the  holder 
gave  no  value  for  the  bill,  then  indeed  he  is  in  privity  with  the 
first  holder,  and  will  be  affected  by  eveiything  which  would  af- 
fect the  first  holder."  And  in  the  case  of  Lowndes  v.  Ander- 
son, 13  East,  130,  which  was  decided  in  1810,  the  question  was, 
whether  the  defendants,  who  gave  up  a  valid  security  which«had 
been  remitted  to  them  in  payment  of  a  balance  and  to  meet  ac- 
ceptances for  a  bankrupt,  were  answerable  to  his  assignees  for 
money  and  bills  which  they  had  received  from  a  stranger  in  pay- 
ment of  such  security,  although  it  turned  out  afterwards  that 
such  money  and  bills  belonged  to  the  bankrupt;  but  which  fact 
was  concealed  from  their  knowledge  by  the  secret  agent  em- 
ployed by  him  to  transact  the  business.  In  that  case  again,  the 
neoessity  of  a  valuable  consideration  is  recognized  \fj  Ellen- 
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borough,  0.  J.  For  in  delivering  the  opinion  of  the  court, 
he  says:  "It  would  be  a  grieyous  inconvenience  if  bank  notes 
could  be  followed,  in  the  manner  now  attempted,  through  the 
hands  of  bona  fide  holders  for  a  valuable  consideration  without 
notice." 

I  have  carefully  examined  the  several  subsequent  cases  relied 
upon  in  the  opinion  of  Mr.  Justice  Story  in  Swift  v.  lysoUf  16 
Pet.  1,  to  show  that  the  decisions  of  the  courts  in  England  are 
in  conflict  with  the  settled  law  of  this  state  ux)on  the  question 
now  under  consideration;  and  as  I  understand  those  cases,  only 
two  of  them,  and  these  by  implication  merely,  conflict  in  any 
degree  with  our  decisions.  I  believe  I  have  also  examined 
every  reported  decision  on  the  subject,  down  to  the  present 
time,  in  the  English  reports  which  have  reached  this  country; 
though  it  is  possible  that  some  have  escaped  my  researches. 
And  I  do  not  find  another  case,  or  (2ic^um,  in  hostility  to  the 
principle  as  settled  by  this  court  in  the  case  of  Coddington  v. 
Bay.  The  English  cases  subsequent  to  1810,  referred  to  by  Mr. 
Justice  Story  as  containing  a  contrary  doctrine,  are  the  cases  of 
Bosanquet  v.  Dudman,  1  Stark.  1;  Ex  parte  Bhxham^  8  Yes.  531; 
Heywood  v.  Watson^  4  Bing.  496;  Bramah  v.  Roberts,  1  Bing. 
N.  Cas.  469;  and  PercivaX  v.  Framptoriy  2  Cromp.  M.  &  B. 
180.  In  the  first  case  it  is  evident  there  is  a  typographical  error 
in  substituting  the  word  but  for  who,  in  the  fifth  line  of  the 
statement  of  the  case  by  the  reporter.  The  suit  was  brought 
by  the  indorsees  of  a  bill  drawn  by  Bains  upon  the  defendant, 
payable  to  his  own  order,  and  indorsed  by  him;  and  which  had 
been  accepted  by  the  defendant.  Clarkson  &  Co.,  who  were 
the  owners  of  the  bill,  and  who  kept  an  account  with  the  plaint- 
iffs' bankers  in  London,  deposited  the  bill  with  them  as  collat- 
eral security  for  such  acceptances  as  they  might  make.  And  at 
the  time  the  bill  became  payable,  on  the  fifth  of  February,  1812, 
the  plaintiffs  were  the  holders  of  it,  and  had  at  that  time  ac- 
cepted bills  to  a  much  larger  amount  than  the  cash  balance  in 
their  hands.  They  were  therefore  undoubtedly  entitled  to  hold 
it  as  against  Clarkson  ft  Co.  for  the  excess  of  such  acceptances 
beyond  the  cash  balance.  But  as  they  held  other  collateral 
securities  to  a  considerable  amount,  when  this  bill  was  dishon- 
ored they  returned  it  to  Clarkson  ft  Co. 

They  subsequently  remitted  it  again  to  the  plaintiffs,  request- 
ing them  to  hold  it  for  Clarkson  ft  Co.,  and  to  place  the  same 
to  their  accoimt  when  paid;  and  the  plaintiffs  continued  to  hold 
the  bill  until  Clarkson  ft  Co.  became  bankrupts.    Ux)on  the  trial 
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of  the  cause  the  defendant's  counsel  was  proceeding  to  cross- 
examine  the  witness  as  to  the  comparative  amount  of  the  cash 
balance  and  collateral  securities,  and  the  amount  of  the  accept- 
ances on  account  of  Clarkson  &  Co.  at  the  time  the  bill  fell  due; 
with  a  view,  I  presume,  to  show  that  the  cash  and  other  collat- 
eral sectuities  were  more  than  enough  to  meet  all  their  accept- 
ances, and  that  they  had  no  lien  upon  this  particidar  biU  at 
that  time,  but  that  it  belonged  to  Clarkson  &  Co.  And  it  was 
in  reference  to  that  cross-examination,  as  I  understand  the  case, 
that  Lord  EUenborough  said  he  should  hold  that  where  col- 
lateral securities  were  placed  in  the  hands  of  a  banker,  under 
such  circumstances,  all  the  collateral  securities  were  held  for 
Talue,  whenever  acceptances  should  be  made  from  time  to  time, 
upon  the  credit  and  faith  of  such  collateral  securities,  beyond 
the  cash  balance  in  the  hands  of  the  bankers.  In  other  words, 
that  it  was  immaterial  how  much  the  collateral  securities 
amounted  to.  For  if  the  acceptances  which  had  thus  been 
made  on  the  faith  of  them,  exceeded  at  any  time  the  cash  in 
hand  to  meet  such  acceptances,  the  bankers  were  holders  of  all 
the  collateral  securities  for  value,  to  seciure  the  payment  of  the 
deficiency;  and  neither  the  depositors  nor  their  assignees  in 
bankruptcy  could  claim  a  return  of  any  part  of  such  securities, 
or  prevent  the  bankers  from  collecting  the  money  on  them,  to 
meet  such  deficiency.  This  was  unquestionably  good  law,  and 
is  not  a  decision  that,  where  a  bill  is  fraudulentiy  deposited 
with  a  banker  in  payment  or  security  of  a  pre-existing  debt,  he 
is  a  bona  fide  holder  thereof  for  value,  as  against  the  party  de- 
frauded. And  if  the  remark  of  his  lordship  in  that  case  meant 
anything  else,  it  is  impossible  to  tell  from  the  report  what  he 
did  mean.  For  there  was  no  claim  or  pretense  that  the  bill  in 
question  did  not  belong  to  Clarkson  ft  Co.  at  the  time  it  was 
dex)OBited  with  the  plaintiffs  and  when  it  fell  due;  although  as 
between  Bains,  the  drawer  and  indorser,  and  the  defendant,  the 
acceptor,  it  was  a  mere  accommodation  bill.  Whether  his  lord- 
ship was  right  in  holding  that  the  return  of  the  bill  to  the 
plaintiffia,  after  it  was  dishonored  and  had  been  paid  to  Clark- 
son ft  Co.  by  the  drawer,  who  was  in  equity  bound  to  pay  it, 
restored  the  plaintiffs  to  all  their  former  rights  as  against  the 
accommodation  acceptor,  is  an  entirely  different  question.  And 
if  the  reporter  is  right  in  his  statement  of  the  facts,  I  think  I 
should  have  decided,  in  such  a  case,  that  the  plaintiffs  could 
not  recover  against  the  accommodation  acceptor  or  against 
Bains  the  drawer;  even  if  they  had  paid  the  whole  amotmt  of 
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the  dishonored  bill,  in  money,  to  Clarkson  ft  Co.,  upon  the  re- 
turn thereof.  Nothing  farther,  however,  is  necessary  to  be 
said,  in  reference  to  tins  very  imperfectly  reported  case,  than 
that  it  decides  nothing  upon  the  question  now  imder  considera- 
tion. 

In  Hx  parte  Bloxham,  Lord  Eldon  merely  decided  that  where 
bills  and  securities  are  remitted  to  a  banker,  by  his  customer,  to 
meet  acceptances  which  the  banker  may  make  from  time  to  tune 
for  his  customer,  such  banker,  as  between  him  and  his  customer, 
has  a  general  lien  thereon  for  the  amount  of  his  acceptances  for 
the  customer.  And  that  though  some  of  the  acceptances  had 
not  become  due  at  the  time  the  customer  became  a  bankrupt,  the 
banker  was  entitled  to  proTe,  under  the  commission,  the  amount 
for  which  he  was  liable  upon  the  acceptances  for  the  bankrupt. 
But  that  in  making  such  proof  to  cover  the  acceptances,  the 
proof  must  be  made  on  the  securities  upon  which  the  bankrupt's 
name  appeared,  and  not  upon  a  cash  balance  against  the  bank* 
rupt  which  did  not  exist  until  after  the  bankruptcy.  If  there  is 
anything  in  that  decision  which  has  the  least  bearing  upon  the 
question  now  under  consideration,  I  am  not  able  to  discorer  it. 

In  Eeywood  y.  Watson,  the  defendant  and  Morrall  were  co- 
partners, and  obtained  permission  to  overdraw  their  account 
with  the  plaintiffs,  their  bankers,  from  time  to  time  to  the  extent 
of  two  thousand  pounds;  for  which  amount  Morrall  gave  his 
promissory  note  to  the  plaintiffs  as  collateral  security.  The 
next  day  he  received  from  the  defendant,  his  partner,  a  note  pay- 
able to  himself  or  order,  for  one  half  of  that  amount,  to  meet 
his  note  as  collateral  securiiy  to  the  plaintiffs  for  their  advanoet, 
and  to  secure  to  him  the  repayment  of  the  defendant's  moiety  of 
such  advances,  or  so  much  as  he  should  individually  have  to  pay 
the  plaintiffs  on  account  of  the  firm.  The  partnership  was  dis- 
solved about  a  year  afterwards;  at  which  time  the  plaintifis  had 
made  advances  for  the  firm  to  the  amount  of  one  thousand  three 
hundred  pounds,  which  neither  of  the  partners  had  x>aid.  Mor- 
rall had  afterwards  transferred  the  defendant's  note  to  the  bank- 
ers. But  there  was  no  evidence  that  he  had  done  so  without 
consideration,  or  that  the  plaintiffs  knew  for  what  the  note  was 
given.  And  the  court  held  that  the  plaintiffs  were  entitled  to 
recover,  whether  they  did  or  did  not  know  for  what  the  defend- 
ant's note  was  given.  It  is  true.  Chief  Justice  Best  says,  if 
there  was  a  good  consideration  between  Morrall  and  the  plaint- 
iffs who  were  ignorant  of  the  circumstances  under  which  Mor- 
lall  took  the  note,  they  were  entitled  to  recover.    But  it  is  eri- 
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dent  he  said  this  in  reference  to  the  legal  rule  that  the  indorsee 
of  a  negotiable  instroment  is  presumed  to  have  paid  value  for  it, 
until  the  contrary  is  shown;  the  onui  of  disproving  which,  ac- 
cording to  the  decisions  of  the  English  courts,  is  thrown  upon 
the  party  contesting  the  right  of  the  holder,  except  where  the 
note  or  bill  is  proved  to  have  been  lost  or  stolen,  or  to  have 
been  obtained  or  put  in  circulation  bj  fraud.  What  the  chief 
justice  said  in  that  case  is  not  even  a  dictum,  much  less  a  decis- 
ion, in  opposition  to  the  principle  of  law  as  settled  in  this  state. 
For  there  was  not  a  particle  of  equity  in  favor  of  the  defendant 
in  that  case;  as  he  was  legally  liable  to  the  plaintifb  as  a  part- 
ner, for  the  whole  amount  of  their  advances,  even  if  his  note 
had  been  turned  out  by  Morrall  on  account  thereof.  And  all 
he  had  to  do  was  to  pay  up  the  amount  of  his  note,  and  the 
other  three  hundred  pounds,  if  they  required  it,  and  then  sue 
Morrall  for  whaji  he  had  paid  beyond  his  share. 

The  case  of  Bramah  v.  Roberta  came  before  the  court  upon 
questions  arising  upon  the  pleadings.    The  plaintiffs  were  the 
indorsees  of  a  bill  of  exchange  drawn  and  indorsed  by  W.  Clare 
for  five  hundred  pounds,  at  three  months,  and  accepted  by  the 
defendants.    To  the  declaration  on  this  bill  the  defendants 
pleaded:  1.  The  general  issue;  2.  That  it  was  accepted  by  them 
without  value,  was  delivered  by  one  of  them  to  T.  Hunt  for  a 
special  purpose,  and  that  he  fraudulently  transferred  the  same 
to  the  plaintiffs,  with  notice  of  his  want  of  authorify,  and  that 
there  was  not  any  consideration  or  value  given  in  good  faith  for. 
the  indorsement  of  the  bill  to  them;  and  3.  That  one  of  the 
defendants  fraudulently  accepted  the  bill,  under  a  power  to  ac- 
cept it  for  all  the  defendants  for  a  special  purpose,  for  a  differ- 
ent purpose  from  what  was  intended,  and  that  the  other  defend- 
ants received  no  consideration  or  value  for  such  acceptance.    To 
fhe  second  plea  the  plaintiffs  replied,  in  substance,  that  before 
the  bill  became  due  it  was  indorsed  and  delivered  to  them  fairly 
and  bona  fiie  for  a  good  and  valuable  consideration,  that  is  to 
say,  for  moneys  advanced  by  and  due  and  owing  to  them,  the 
plaintiffs;  and  without  notice  of  the  matters  stated  in  the  sec- 
ond plea,  or  of  the  want  of  power  on  the  part  of  Hunt  to  trans- 
fer the  bill  on  his  own  account.     To  the  third  plea  they  replied 
substantially  in  the  same  manner,  after  denying  the  want  of  au- 
thority of  one  of  the  defendants  to  accept  the  bill  for  all  of 
them.    The  defendants  demurred  specially  to  these  replications, 
assigning  as  causes  of  demurrer  that  the  plaintiffs  had  not  stated 
with  sufficient  certainty  what  consideration  or  value  was  given 
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for  the  billy  nor  when  or  to  whom  the  moneys  were  advanced, 
nor  whether  they  were  advanced  at  the  time  or  had  been  pre- 
viously advanced,  nor  whether  the  moneys  advanced  were  suffi- 
cient to  authorize  them  to  recover  the  whole  amount  of  the  bilL 
The  court  decided  that  the  third  plea  was  bad,  as  it  only  alleged 
that  the  defendants  were  defrauded  of  the  bill,  and  that  their 
acceptance  was  without  consideration;  but  set  up  no  want  of  con- 
sideration in  the  negotiation  of  the  bill  to  the  plaintiffs,  or  no- 
tice of  the  alleged  fraud  at  the  time  they  received  the  bill.  No 
question  was  therefore  decided  upon  the  sufficiency  of  the  replica- 
tion to  that  plea.  As  to  the  replication  to  the  second  plea. 
Chief  Justice  Tindal  thought  it  was  sufficient:  that  it  was  only 
necessary  for  the  plaintiffs  to  deny  notice  of  the  want  of  au- 
thority of  the  person  from  whom  they  received  the  bill,  and 
aver  that  it  was  given  to  them  for  a  full  and  valuable  considera- 
tion; and  that  the  replication  was  sufficient  to  show  there  was  a 
good  consideration.  He  says:  "  If  money  passed  from  the  pres- 
ent indorsees,  it  appears  to  me  sufficient,  as  against  the  accept- 
ors of  a  bill  of  exchange,  to  allege  that  the  bill  was  received  for 
money  advanced  by  and  due  and  owing  to  them,"  etc.  And 
after  referring  to  the  case  of  a  replication  in  which  an  averment 
that  the  plaintiff  was  parson,  and  took  for  tithes,  was  construed 
in  reference  to  the  time  of  severance,  he  again  says:  ''A  person 
of  plain  understanding  will  interpret  this  in  the  same  way,  that 
there  has  been  a  money  consideration  passing  from  the  plaintiffs.'* 
But  the  chief  justice  went  further,  and  declared  his  opinion 
'to  be  that  if  the  replication  had  contained  a  simple  denial  of  the 
allegation  of  a  want  of  consideration,  it  would  be  sufficient. 
From  his  language  in  this  case  I  should  infer  that  he  under- 
stood the  law  to  be  that  the  holders  of  the  bill  must  have  re- 
ceived the  same  for  a  valuable  consideration  at  the  time  of  the 
tranf er.  But  I  admit  that  Mr.  Justice  Park  uses  the  words  valid 
consideration  in  his  opinion.  He  says:  "  If  the  bill  of  exchange 
was  indorsed  and  delivered  to  the  plaintiffs  for  a  good  and  valid 
consideration,  that  is  to  say,  for  money  advanced  by  and  due 
and  owing  to  the  plaintiffs,  and  they  say  that  at  the  time  it  was 
indorsed  to  them  they  had  no  notice  whatever  of  the  fraud,  it 
must  be  taken  that  the  bill  was  taken  for  some  antecedent  debt.  '* 
From  this  it  may  perhaps  be  fairly  inferred  that  he  thought  that 
was  sufficient  to  enable  the  holder  of  the  note  to  recover  thereon, 
although  no  other  available  security  for  such  antecedent  debt 
was  given  up  or  discharged  upon  the  faith  and  credit  of  the  bill, 
at  the  time  it  was  so  received  by  the  plaintiffs;  but  he  does  not 
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say  80.  And  Justice  Bosanqaet  says,  ''  I  am  disposed  to  think 
that  the  leplication  would  have  been  quite  sufficient  if  it  had 
not  added  the  words,  '  for  money  advanced  by  and  due  and 
owing  to  the  plaintiffs/  thereby  setting  out  the  nature  of  the 
consideration;  but  that  it  was  sufficient  to  say,  '  that  after  the 
bill  was  made,  and  before  it  became  due  and  payable,  on  a  spec- 
ified day,  the  bill  was  indorsed  and  delivered  to  the  plaintiffs 
fairly  and  bona  fide,  and  for  a  full  and  valuable  consideration.'" 
But  whatever  may  have  been  the  opinion  of  the  judges  who  de- 
cided that  case,  under  the  new  rules  of  pleading  in  England, 
and  in  reference  to  the  fact  that  under  any  form  of  replication 
which  did  not  admit  a  want  of  a  sufficient  consideration,  the 
onus  of  proving  that  the  bill  was  not  passed  to  the  plaintiffs  for 
a  good  and  sufficient  consideration  would  be  upon  the  defend- 
ants, I  think  it  is  not  entitled  to  the  weight  of  a  judicial  decis- 
ion upon  the  question  now  under  consideration. 

In  the  other  case,  Percival  v.  Frampton,  the  defendant  had 
indorsed  the  note  for  the  accommodation  of  the  maker  thereof, 
to  enable  him  to  obtain  money  thereon  generally.  And  he  got 
it  discounted  by  his  banker,  who  placed  the  proceeds  to  his 
credit,  on  which  he  afterwards  drew  out  one  hundred  and  ninety- 
eight  pounds,  and  the  residue  was  applied  to  the  balance  of  his 
account.  The  court  held  that  this  was  equivalent  to  an  advance 
of  the  money  to  him.  So  far  the  decision  was  in  accordance 
with  the  case  of  The  Bank  of  Rutland  v.  Buck,  5  Wend.  66»  and 
other  cases  decided  in  this  state.  For,  the  object  of  the  indorse- 
ment being  to  enable  the  maker  of  the  note  to  raise  money  gen- 
erally, and  not  for  any  specific  object  in  which  the  indorser  had 
an  interest,  it  was  wholly  immaterial  to  him  whether  the  note 
was  passed  to  the  credit  of  the  maker  with  his  banker,  or  the 
banker  advanced  him  the  money  on  the  note,  and  then  received 
it  back  to  make  good  his  account,  or  the  maker  received  the 
money  from  any  other  person  upon  the  note,  and  then  paid  it 
to  the  plai Ti tiffs  for  their  debt.  But  in  that  case  Mr.  Baron 
Parke  expresses  the  opinion  that  if  the  note  had  been  given  to 
the  plaintiffs  as  security  for  a  previous  debt,  and  they  held  it  as 
such,  they  might  be  properly  stated  to  be  holders  for  valuable 
consideration.  From  which  I  infer  that  his  opinion  corresponds 
with  that'  of  the  supreme  court  of  the  United  States  upon  the 
question  now  under  consideration. 

The  question  was  raised  by  the  counsel  for  the  defendant,  in 
a  subsequent  case,  Barirum  y,. Caddy,  9  Ad.  &  El.  275,  that  a 
by-gone  debt  is  not  a  sufficient  consideration  to  give  a  fraudu- 
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lent  aasigBee  a  tiUe  to  recover.  Bat  as  the  judgment  was  given 
for  the  defendant  upon  other  grounds,  no  opinion  was  expressed 
hj  the  oourt  of  queen's  bench  upon  that  point.  And  I  do  not 
think  theie  is  any  decision  in  any  courfc  of  England  directly 
upon  the  question.  I  haTO  not  had  leisure  to  examine  the  re- 
ports of  most  of  our  sister  states  in  reference  to  this  subject. 
But  in  addition  to  the  case  bom  Connecticut,  referred  to  in  the 
opinion  of  the  court  in  Sto^  v.  Tyson^  there  are  two  decisions  in 
the  state  of  Maine,  Homes  ▼.  Smyth,  4  Shepley,  177,  and  Norkm 
V.  WaUe,  2  Appl.  176,  in  which  it  was  held,  that  the  holder  of  ;i 
nejgotiable  security,  who  had  received  it  in  absolute  payment  of  a 
pie-exiBting  debt,  without  notice,  was  entitled  to  recover  thereon, 
notwithstanding  any  failure  or  want  of  consideration,  or  otheir 
equities  previously  existing  between  other  parties.  But,  as  I 
understand  the  opinion  of  Judge  Shepley  in  the  first  of  those 
cases,  a  party  who  takes  a  note  or  bill  as  collateral  security  foir 
the  payment  of  such  a  debt,  and  not  in  absolute  payment  and 
diachazge  of  the  same,  will  not  be  entitled  to  protection,  in  tha;t 
state,  against  the  rightful  owner. 

The  decision  of  the  supreme  court  of  Pennsylyania,  in  Petrw 
y.  Clarke  11  Setg.  k  B.  377  [14  Am.  Bee.  636],  appears  to  be 
in  aocordanoe  with  the  opinion  of  Judge  Shepley  in  Homes  y. 
Smxfii,  For  Judge  Gibson,  who  deliyered  the  opinion  of  thM 
oourt,  says,  if  the  note  had  been  deliyered  in  discharge  of  the 
debt,  there  would  be  no  difficulty  in  saying,  in  the  absence  of 
collusion,  that  taking  it  in  the  usual  course  of  business,  as  an 
equivalent  for  a  debt  which  is  given  up,  would  be  a  purchase  of 
it  for  a  valuable  consideration.  But  as  it  was  given  in  pledge  for 
securing  an  antecedent  debt,  which  was  not  discharged,  hui 
suffered  to  remain,  and  as  it  does  not  appear  that  money  was 
advanced  or  any  act  done  that  would  in  law  be  a  present  con- 
sideration, the  case  presented  was  against  the  plaintiff.  In  the 
case  under  consideration,  the  notes,  which  were  improperl}* 
transferred  by  Gillespie,  in  fraud  of  the  rights  of  the  owners, 
were  not  received  by  the  plaintiff  in  error  in  payment  or  dis** 
charge  of  his  debt,  but  as  mere  collateral  securities  for  the  pay- 
ment thereof.  He,  therefore,  would  not  be  entitled  to  protec- 
tion as  a  bona  fide  holder,  for  a  valuable  consideration,  accord- 
ing to  these  decisions  in  the  courts  of  our  sister  states.  Nor  do 
I  think  that  the  settled  law  of  this  state  is  so  manifestly  wrong 
asto  authorize  this  court  to  overturn  its  former  decision,  for  the 
purpose  of  conforming  it  to  that  of  any  other  tribunal,  whose 
decisions  are  not  of  paramount  authority. 
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I  must  iberefore  vote  to  affirm  the  juctgrnent  of  the  conri 
below. 

LoTT,  Senator.  As  a  general  rule,  the  true  and  rightful 
owner  of  property  is  entitled  to  recoTer  it  from  any  person  in 
whose  possession  it  may  be,  whether  obtained  by  the  latter  un- 
der color  of  a  purchase,  or  otherwise.  An  exception,  however, 
founded  on  principles  of  commercial  policy,  has  been  made  in 
favor  of  the  holder  of  negotiable  paper,  received  in  the  usijal 
course  of  trade,  for  a  valuable  consideration,  though  from  a 
person  having  no  right  to  make  the  transfer^  and  without  notice 
of  the  fraud.  Under  such  circumstances,  the  right  of  the  holder 
is  allowed  to  prevail  against  the  claim  of  the  previous  owner. 

To  bring  a  case  within  the  exception,  it  is  not  enough  to  show 
that  there  was  a  consideration  for  the  transfer,  sufficient  as  be- 
tween the  holder  and  the  party  transferring,  but  the  considera- 
tion must  be  such  as  the  law  denominates  a  valuable  one.  In 
Coddington  v.  Bay,  20  Johns.  637  [9  Am.  Dec.  342I»  a  case  de- 
cided by  this  court  in  which  the  principle  of  the  exception  waa 
fully  discussed,  Mr.  Justice  Woodworth  said:  *■  Something  must 
have  been  paid  in  money  or  property,  or  some  existing  debt  sat- 
isfied, or  some  new  responsibility  incurred  in  consequence  of  the 
transfer;  this  would  be  paying  value,  and  making  out  a  consid- 
eration within  the  reason  and  meaning  of  the  rule:"  Id.  646. 
Chief  Justice  Spencer  there  remarked:  "I  understand,  by 
the  usual  course  of  trade,  not  that  the  holder  shall  receive  the 
bills  or  notes  thus  obtained,  as  securities  for  antecedent  debts, 
but  that  he  shall  take  them  in  his  business,  and  as  payment  fax 
a  debt  contracted  at  the  time:"  Id.  651.  Mr.  Senator  Yielie  ob- 
served that,  ''  though  indemnity  for  responsTbilities  is  undoubt- 
edly a  good  consideration  for  the  sale  or  transfer  of  goods  or 
negotiable  pax>er,  as  against  the  party  making  it  or  his  represent- 
atives; yet  in  none  of  the  cases  cited  on  the  argument,  and  in  no 
one  that  I  have  been  able  to  find,  has  it  ever  been  held  to  bar  the 
true  owner,  upon  a  fraudulmit  transfer:"  Id.  653.  He  added: 
"  The  true  test  I  take  to  be,  that  when  the  holder  is  left  in  09 
good  condition,  after  a  retransfer,  as  he  wo<kM  have  been  had 
no  transfer-  taken  place,  there  the  title  of  the  owner  sikalJ  pre- 
vail. This  allows  the  rule,  so  far  as  it  is  dictated  by  commercial 
policy,  to  have  its  full  effect,  while  it  protects  the  owner  of  nego- 
tiable paper,  necessarily  intrusted  in  the  course  of  business  to 
the  care  of  agents,  from  an  injury  revolting  to  every  principle  of 
moral  equity :"  Id.  657.  If  these  doctrines  are  applicable  to  the 
case  imder  consideration,  and  are  to  guide  our  decision,  it  ap- 
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peani  to  me  the  right  of  the  defendantB  in  enor  to  the  notes  in 
question  can  not  be  impeachecL 

It  was  contended  on  the  azgnment,  however,  that  the  with- 
dxawing  of  the  note  of  GHUespie  &  Edwards  from  the  bank, 
where  it  had  been  deposited  for  collection,  caused  a  loss  or  pre- 
jndice  to  the  plaintiff  in  error,  which  formed  a  sufficient  consid- 
elation  to  entitle  him  to  protection.  It  might  be  enongh  to  saj, 
in  answer  to  this  position,  (hat  the  whole  force  of  it  is  rebatted 
hyOke  verdict  of  the  jury;  for  under  the  chazge  of  the  court,  the 
▼erdict  must  be  understood  as  having  found  that  no  considera- 
tion was  parted  with  by  the  plaintiff  in  error  on  the  credit  of  the 
notes  in  question.  But  apart  from  this  view  of  the  case,  it  ap- 
pears that  the  note  of  Gillespie  &  Edwards  was  merely  lodged 
in  the  bank  for  collection,  and  that  there  were  no  indorsers  to  be 
charged.  A  protest  was  therefore  unnecessary,  and  no  injury 
or  prejudice  in  that  respect  could  have  resulted  from  the  act  of 
witiidrawing  it.  True,  it  is  said  in  the  testimony  that,  after  the 
note  of  Gillespie  &  Edwards  was  withdrawn,  and  before  their 
failure,  they  paid  *'  one  or  more  notes  in  bank,  in  the  regular 
course  of  business;''  but  the  amount  of  these  notes  was  not 
shown,  nor  did  it  in  any  manner  appear  that  the  note  of  the 
plaintiff  in  error  would  have  been  paid  had  he  suffered  it  to  re- 
main in  the  bank,  although  one  of  the  firm  of  Gillespie  &  Edwards 
was  examined  as  a  witness  upon  the  trial. 

It  should  be  remarked  also  that  there  was  no  stipulation  or 
agreement  by  the  plaintiff  in  error,  on  withdrawing  his  note 
from  the  bank,  that  he  would  not  enforce  payment  of  it.  On 
the  contrary,  he  had  still  a  perfect  right  to  demand  its  immedi* 
ate  payment,  and  to  enforce  his  demand  by  action. 

In  every  view  which  can  be  taken  of  this  case,  it  appears  to 
me  the  title  of  the  defendants  in  error  to  the  notes  in  question 
has  not  been  divested,  and  that  the  judgment  of  the  court  be- 
low ought  to  be  affirmed. 

On  the  question  being  put, ' '  Shall  this  judgment  be  reversed  T* 
all  the  members  of  the  court  present  who  heard  the  argument, 
except  Stbono,  Senator,  voted  for  affirming. 

Judgment  affirmed. 

Tbansfek  ov  Neootiablb  Paper  as  aecurity  for  or  in  payment  of  a  prece- 
dent debt  docs  not  constitate  the  indorsee  a  holder  for  value,  and  therefore 
his  rights  are  subordinate  to  the  equities  of  antecedent  parties,  in  fraud  of 
whom  the  transfer  has  been  made:  Phanix  I'M,  Co.  v.  Church,  81  N.  Y.  221; 
60  How.  Pr.  295;  Moore  v.  Ryder,  65  N.  Y.  441;  AtlcaUic  Nat,  Bank  etc.  ▼. 
Franklin,  55  Id.  238;  Taft  v.  Chapman,  50  Id.  448;  Clark  v.  Ely^  2  Sandt 
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Ch.  172;  Oould  v.  Farmer**  Loan  and  Trust  Co,^  23  Hun,  324;  Oalt  v.  MiUer, 
1  Laos.  461;  Holbrook  v.  Mix,  1  Bosw.  158;  New  York  Exchange  Co.  v.  De 
Wolf,  31  N.  Y.  284;  Cwrties  v.  LeavUt,  15  Id.  196;  McBride  v.  /brmers*  ^anit, 
26  Id.  454;  ^oy^  v.  Hoyt,  8  Bobw.  527;  ScoU  v.  Ocean  Bank,  5  Id.  196;  Van 
Ntunee  v.  Bank  of  Troy,  8  Barb.  322;  S.  C,  5  How.  Pr.  171;  Spear  v.  3f^er«, 
•  Barb.  449;  MieUeay.  Colifi$h  4  Id.  310;  Wright  v.  DeU^field,  23  Id.  520;  An&y 
T.  Pritehard,  2  SandL  155;  OardweUy,  fficks,  37  Barb.  463;  S.  C,  23  How.  Pr. 
282;  FarrinffUmv.  Frankfort  Bank,  31  Barb.  189;  S.  C,  24  Id.  563;  Coleman  v. 
Longing,  4  Laos.  72;  CZotIk  i^a<.  Bk  t.  Banib  </  i426^  52  Barb.  601 ;  West 
r,  American  Exchange  Bank,  44  Id.  178;  Trader^  Bank  v.  ^radner,  43  Id. 
892;  Lymght  v.  PhiUipB,  5  Dner,  113.  If,  however,  when  negotiable  paper 
has  been  received  in  payment  of  a  precedent  debt,  any  securities  are  sur- 
rendered by  the  creditor,  he  will  thereby  be  constituted  a  holder  for  value. 
It  is  a  sufficiant  compliance  with  this  requisite  that  the  negotiable  paper  of 
the  debtor  alone  has  been  given  up  to  be  canceled:  Youngs  v.  Lee,  18  Barb. 
192;  Montrose  v.  Clark,  2  Sandl  117;  White  v.  Springfield  Bank,  3  Id.  224; 
Youngs  v.  Lee,  12  N.  T.  555;  Brown  v.  Leavitt,  31  Id.  114.  Even  where  no 
such  security  has  been  surrendered,  if  the  negotiable  paper  has  been  received 
not  only  in  nominal  payment  of,  but  in  actual  discharge  of  the  debt,  and  upon 
Hb  receipt  all  recourse  against  the  debtor,  in  any  event,  is  abandoned,  so  that 
■niess  the  paper  is  available  in  the  creditor's  hands  he  must  lose  his  debt, 
be  will  be  considered  a  holder  for  value,  and  protected  acsordingly  against 
all  prior  equities:  Philbrickv,  DaUeU,4Snow,  Pr.  425;  S.  C,  12  Abb.  Pr.  (N.  S.) 
425;  Purchcue  v.  Mattison,  3  Bosw.  312.  All  the  above  cases  cite  the  principal 
case.  See  upon  this  subject  the  note  to  Bank  of  St,  Atbans  v.  OUlUand,  35 
Am.  Dec.  566. 

Whsbb  a  Note  has  been  Executed  fob  the  Aocoioiodation  of  the  in* 
doner,  and  no  restriction  is  afSzed  as  to  its  use,  the  maker  may  not  resist  the 
ebdm  of  the  indorsee  to  whom  it  has  been  transferred  as  collateral  security 
for  the  payment  of  a  precedent  debt:  Orocers*  Bank  v.  Penjield,  2  Abb.  (N.  C.) 
310;  S.  C,  69K.Y.502. 

Whebs  Partial  Value  oxlt  Appears  to  have  been  Parted  with  upon 
the  faith  and  transfer  of  commercial  paper,  the  right  of  the  holder  to  recover 
upon  it  is  restricted  to  the  amount  of  such  value:  Stevens  v.  Com  Exchange 
Bank,  5  Thomp.  &  C.  287;  S.  C,  3  Hun,  150;  S.  C,  48  How.  Pr.  354;  Hij 
V.  Wagner,  63  Barb.  230. 
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Gbaham  V.  Hoi/r. 

[8  Twnwwifi'a  Law»  800.] 
▲OSHOBIIT  TO  EZXOITTI  BONB  AS  AOSNI*  VOR  AlfOTBlB,  wllfltilMr  fmmOUMf 

or  othflr  |iroperty,  mnat  be  under  seaL 

BoHD  ExxcuTBD  X7HDEB  Pabol  AUTHORITY  ifl  Toid;  therefore,  where  tho 
oUigor,  by  parol,  »athorues  a  third  party  to  fill  in  the  amount  of  a  bo&d, 
the  bond  is  void. 

Om  PABXinDi  CAN  HOT  SvB  Ck>PARTirER  till  there  haa  been  »  oomplete  settle- 
men  and  a  balance  strnek* 

Debt  in  two  oounts:  1.  On  a  bond;  and,  2.  On  a  simple  con- 
tract for  the  same  sum.  The  plaintiff,  on  the  trial,  produced  a 
bond  conforming  to  the  aUegations  in  the  first  count.  Defend- 
ant called  a  witness  who  testified  that  plaintiff's  intestate  and 
defendant  were  engaged  in  business  as  partners;  that  defend- 
ant and  the  intestate's  administrator,  the  plaintiff,  agreed  that 
defendant  should  take  and  sell  the  goods,  and  pay  the  plaintiff 
his  share,  after  the  expiration  of  a  certain  time;  that  afterwards 
plaintiff  told  defendant  that  he  must  have  something  to  return 
to  the  court,  as  administrator,  for  the  intestate's  share;  and  that 
the  bond  in  suit  was  then  drawn  up,  signed,  and  sealed  by  the 
defendant,  but  as  the  amount  of  goods  taken  was  not  known, 
the  stun  was  left  blank,  and  it  was  agreed  that  the  witness  should 
take  the  bond,  ascertain  the  amount  due  from  the  inyentoiy, 
aild  insert  it.  This  be  accordingly  did,  and  handed  the  bond 
tlius  filled  in  to  the  plaintiff.  In  support  of  the  second  count, 
the  plaintiff  offered  evidence  to  prove  that  this  amount  had  been 
realized  by  the  defendant,  but  the  evidence  was  rejected.    Yer- 
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diet  for  the  defendant,  and  judgment  thexeon.    Plaintiff  ap- 
pealed. 

Oniham^  for  the  plaintiff. 
Norwood^  oomJbra. 

By  Court,  Dabul,  J.  As  to  the  first  count:  A  bond  is  the 
acknowledgment  of  a  debt  under  seal,  the  debt  being  therein 
particularly  specified.  In  eyerjr  good  bond  there  must  be  an 
obligor  and  obligee,  and  a  sum  in  which  the  former  ia  bound: 
Shep.  Touch.  56  Oom.  Dig. ,  Obligation,  A. ;  Oofwgh  y.  Everard^ 
2  H.  &  0.  1.  In  New  York,  Be  parte  Kerwin,  8  Cow.  118,  and 
some  other  of  the  American  cases,  the  niei  prim  decision  before 
Lord  Mansfield  of  T^eocira  t.  Evans^  1  Anst.  229,  in  nota,  has  been 
followed.  That  case  was,  where  a  party  executed  a  bond  with 
blank  spaces  for  the  xAune  and  sum,  and  sent  an  agent,  without 
a  power  of  attorney  under  seal,  to  raise  money  on  it;  the  agent 
accordingly  filled  up  the  blanks  with  the  sum  and  the  obligee's 
name,  and  delivered  the  bond  to  him.  On  the  plea  of  rum  est 
/actum  the  bond  was  considered  weU  executed.  But  the  case 
of  Texira  y  Evans  has  been  by  this  court  twice  overruled, 
as  attempting  to  establish  a  distinction  in  the  mode  of  executing 
deeds  by  attorney,  where  the  object  was  to  raise  or  secure  money, 
and  when  it  was  to  operate  as  a  conveyance — ^the  first,  by  a  power 
of  attorney  not  sealed,  the  other  with  a  power  of  attorney  under 
seal.  The  notion  with  us  has  always  been,  what  we  learned 
from  Co.  Lit.  52  (a)  and  Touch.  57,  that  he  who  executes  a 
deed  as  agent  for  another,  be  it  for  money  or  other  property, 
must  be  armed  with  an  authority  under  seal:  McKee  y.  Hicks,  2 
DcY.  379;  Davenport  y.  Sleight,  2  DeY.  &  B.  881  [31  Am.  Dec. 
420].  The  insertion  of  the  sum  in  the  blank  space  was  intended 
to  consummate  the  deed;  it  was  done  without  legal  authority, 
and  the  instrument  is  void  as  a  bond. 

As  to  the  second  count.  Before  one  partner  or  his  represen- 
tative can  sue  another  partner  at  law,  the  settlement  of  the  firm 
must  be  complete  and  a  balance  struck:  Coll.  on  Part.  152; 
Fremont  y.  Coupland,  2  Bing.  170. 

We  see  no  error  in  the  opinion  of  the  court  on  either  of  the 
counts,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

AuTHOBiTT  TO  ExBCUTB  Dbed  MUST  BE  GiVEN  BT  Dkbd:  Heed  v.  Vom 
Ostrandj  19  Am.  Dec.  529;  Blood  y.  Goodrich,  24  Id.  121;  Jackson  v.  Jfur- 
ruy,  17  Id.  63;  DavenpoH  v.  SUigkt,  31  Id.  420;  TurbeviUe  v.  Ryan,  34  Id. 
622.  Tlie  principal  case  was  cited  to  this  point  in  Blackmail  v.  Parisfi,  6  Joneii' 
K).  72,  and  referred  to  with  approval  in  Phelps  v.  CaU,  7  Ired.  L.  264. 
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Pabtkkr  oan  kot  Haktais  Acnotf  AOAXBar  GoPARXifBR  BBFOBB  Skttlb- 
mufT:  Jlftarraf  v.  Bogert,  7  Am.  Dec.  466;  Course  v.  Prince^  12  Id.  649; 
Barley  v.  ^oitm,  29  Id.  650;  Lawrence  v.  Clark,  35  Id.  133;  and  notes  refer- 
ring to  other  cMee  in  this  series. 


Bennett  v.  Shehbod. 

[3  iBKDXLL't  Law,  308.] 

Whxbb  a  MuniiATSD  Will  is  Found,  the  testator,  in  the  absence  of 
proofs  is  presumed  to  have  done  the  act,  if  it  was  done  while  in  his  pos» 
session  or  is  discovered  among  his  papers  canceled  or  defaced. 

Idsm— Pbbsttmption  that  Testator  Mutilated  Will  does  not  Apply 
where  it  is  found  in  that  condition  under  the  control  of  a  person  to  be 
benefited  by  its  revocation,  and  where  such  person,  on  being  asked  for  it, 
acknowledged  that  there  was  a  will,  said  nothing  about  the  mutilation, 
refused  then  to  deliver  it  up,  and  it  was  not  obtained  till  the  following 
day. 

John  Shebbod  executed  the  instrument  in  question  with  aU 
the  formalities  necessaiy  to  the  yaliditj  of  a  will,  and  placed  it 
in  the  possession  of  the  plaintiff,  the  executor  under  the  will. 
Being  dissatisfied  with  a  legacy  to  his  sister  therein,  and  wishing 
to  add  to  the  bequest,  he  took  the  will  back  again.  After  his 
decease,  plaintiff  applied  to  the  defendant,  deceased's  widow, 
for  the  will.  She  replied  that  there  was  a  will  there,  but  it  was 
not  her  husband's;  that  if  it  was  his  it  was  not  hers,  and  she 
would  not  stand  to  it.  She  then  consulted  with  a  friend  as  to 
whether  she  would  give  it  up,  and  after  a  while  took  it  from  the 
drawer  and  put  it  in  her  bosom.  Next  day  the  papers  were  ex- 
amined, and  the  instrument  in  suit  was  found,  identical  with 
that  aboye  executed,  except  that  the  names  of  the  testator  and 
subscribing  witnesses  were  cut  out.  The  judge  instructed  the 
jury  that  if  they  believed  the  cutting  was  done  by  Sherrod,  or 
by  his  direction,  they  must  find  it  not  to  be  his  will;  other- 
wise, they  were  to  find  it  to  be  his.  will.  The  defendant  moved 
the  court  to  instruct  the  jury«  that  if  they  believed  the  instru- 
ment to  be  found  in  a  mutilated  condition  in  the  deceased's 
possession,  the  presumption  was  that  he  mutilated  it,  subject, 
however,  to  rebuttal  by  the  proponents.  This  instruction  was 
refused.    Verdict  for  the  plaintiff.     Defendant  appealed. 

No  counsel  for  the  plaintiff. 

Badger,  contra. 

By  Court,  Dakibl,  J.    The  authorities  cited  by  the  counsel  for 
the  appellant  show,  that,  where  a  will  has  been  duly  executed 
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and  left  with  the  testator,  if  it  be  mutilated  in  his  life-time  while 
in  his  possession,  or  upon  his  death  if  it  be  found  among  hia  re- 
positories, canceled  or  defaced,  in  such  cases,  in  the  absence  of 
other  proof,  the  testator  is  presumed  to  have  done  the  act;  and 
the  law  further  presumes  that  he  did  it  animo  revocandi.  And 
if  the  repository  of  the  will  was  at  the  same  time  accessible  to 
the  testator  and  another  person,  and  the  mutilation  was  done  in 
the  life-time  of  the  testator,  the  law  would  presume  it  was  done 
by  the  testator.  He  had  a  right  to  do  it,  and  a  fraud  will  not 
be  presumed  in  the  other  person.  All  the  rules  above  stated, 
we  think,  may  be  taken  for  good  law,  but  it  seems  to  us  that 
they  are  not  apposite  to  the  case  now  before  us.  There  is  no 
evidence  in  the  cause,  that  the  will  was  found  mutilated  in  the 
life-time  of  the  testator,  or  found  mutilated  among  his  papers 
immediately  on  his  death.  It  was  on  the  day  after  his  death 
that  application  was  made  to  his  widow  for  the  will.  She,  who 
is  the  party  defendant  in  this  issue,  acknowledged  that  the  will 
or  paper  was  there,  but  refused  then  to  deliver  it.  She  then 
locked  the  drawer,  where  the  paper  was,  and  put  the  key  in  her 
bosom.  There  is  no  evidence  that  the  will  was  at  that  time 
mutilated,  for  her  declarations  then  made  do  not  prove  that  fact, 
but  rather  import  the  contrary.  On  the  second  day  after  the 
testator's  death,  and  after  the  widow  had  every  opportunity  of 
mutilating  the  paper,  with  which  she  was  dissatisfied,  the  will 
was  found  by  the*  plaintiff  in  the  drawer  in  its  present  state.  It 
seems  to  us,  so  far  from  its  being  the  duty  of  the  judge  to  charge 
the  jury,  that  the  law  presumed  this  mutilation  to  have  been 
the  act  of  the  testator,  that  it  would  have  been  erroneous  if  he 
had  so  charged.  We  are  of  opinion  that  the  judgment  must  be 
afEb:med. 
Judgment  a£Srmed. 

WuA.  Dbstboted  without  Tistatob's  Ekowledgb,  either  before  or  af- 
ter his  death,  does  not  cease  to  be  his  will:  Dkkey  ▼.  JUaleehi^  S4  Am.  Deo. 
190. 

Unbxscutxd  Will,  how  far  Valid:  See  note  to  ChUkrie  ▼.  Owen^  86 
Am.  Deo.  811,  where  this  subject  is  dlBcassed. 


Rainet  V.  Line. 

[3  lucDXLL'B  Law,  876.] 

New  Promise,  to  Take  Cask  out  of  Statute  of  Limitation8»  most  be  a 
direct  promise  to  pay  t!ie  debt;  a  promise  can  not  be  inferred  from  a  mere 
acknowledgment  that  the  defendant  owctl  tlie  plaintiff  some  debt. 
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AssuxraiT  to  xecover  a  carpenter^s  fail!  and  for  serrioes  ren- 
dered a8  a  doctor.  Pleas,  the  general  issue  and  the  stakite  of 
limitations.  Plaintiff,  to  take  tiie  case  out  of  the  statute,  intro^ 
duced  a  mtness  irho  testified  that  she  had  heard  defendant  say 
•within  three  years  he  did  not  want  to  affront  plaintiff,  as  he 
'*  owed  him  right  smart  of  money*"  Another  witness  testified 
that  within  three  yean  defendant  had  said  that  ^'  he  owed  the 
pUinfiff  the  biggest  debt  he  owed  to  any  person."  The  court 
instmoted  the  jury  that  there  was  not  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  stttfcute  of  limitations,  and  the 
jury  found  for  defendant  on  that  iasue.  Plaintiff.  ma?ed  to  set 
it  aside,  and,  the  motion  being  refused,  appealed. 

Oraham,  for  the  plaintiff. 

Norwood^  contra. 

Bj  Court,  BuFFDT,  0.  J.  Perhaps  no  undertaking  would  be 
more  difficult,  than  an  attempt  to  lay  down  beforehand  what 
words  will  or  will  not  amount  to  a  promise,  so  as  to  take  a  case 
out  of  the  statute  of  limitations;  for  the  construction  will 
necessarily  vazy  with  the  infinite  variety  of  expressions  that 
persons  may  use.  But  it  is  our  duty  to  attain  a  rule  upon  this 
subject,  as  on  others,  as  nearly  as  may  be,  that  persons  may 
know  how  to  regulate  their  dealings  and  come  to  settlements 
without  resorting  to  judicial  decisions.  We  haye  heretof  oro  in 
the  case  of  SmaUwood  t.  SmaUwood,  2  Dev.  &  B.  330,  stated  our 
opinion,  that,  although  the  plaintiff  need  not  declare  on  the  new 
promise,  but  may  declare  on  the  old  one  and  give  the  other  in 
evidence  to  repel  the  statute,  yet  the  new  promise,  in  order  to 
have  that  effect,  must  be  such  as  might  be  laid  in  the  declara- 
tion as  a  promise  to  'pay  the  same  debt,  and  to  the  same  extent, 
as  is  sought  to  be  recoyered  in  the  action  as  brought.  We  can 
conceiye  no  other  rule,  unless  one  so  yery  loose  as  to  render  the 
statute  nearly  inoperative.  And  we  held  in  that  case,  that,  if 
the  defendant's  letter  were  to  be  considered  a  promise  to  pay  the 
plaintiff's  demand,  yet  the  term  '^  demand"  was  too  vague  in  it- 
self, without  some  reference  to  the  particular  demand  meant,  its 
nature  or  amount,  to  authorize  a  recovery,  if  directly  declared 
on,  and  therefore  inadequate  to  help  out  an  action  on  the  orig- 
inal consideration.  The  same  reasons  apply  to  the  case  before 
us  now.  There  is  no  direct  promise  to  pay  any  debt;  but  it  is 
an  attempt  to  infer  a  promise  to  pay  this  debt  from  a  mere  ac- 
knowledgment that  the  intestate  owed  the  plaintiff  some  debt, 
but  on  what  account  or  to  what  amount  he  did  not  say  and  we 
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faave  no  means  of  collecting,  nor  whether  he  was  willing  to  paj 
it.  It  would  be  opening  the  door  to  eyerj  mischief,  for  which 
the  statute  was  intended  as  a  remedy,  if  these  loose  declarations 
were  allowed  to  constitute  a  promise  to  pay  whatever  the  plaint- 
iff could  proTC  the  intestate  had  owed  him  at  any  time  and  upon 
any  account. 
Judgment  affirmed. 

AcxirowLXDoiNo  DxBT  Babbkd  bt  Btatdtb:  8eo  Hsrefmr.  MeSShmm^^  10 
Am.  Dec.  570,  and  note;  Joknmm  t.  BaunMea,  90  Id.  847,  the  note  to  whioh 
fefera  to  other  caaea  in  this  series;  BUioU  ▼.  Leake,  32  Id.  314;  Sitltan  v.  Bur- 
ruse,  33  Id.  240. 

The  FBiNdPAL  CA8B  IB  dTBD  to  the  point  that  the  promise  mnst  be  express 
and  explicit,  in  Sherrod  ▼.  BenneU,  8  Ired.  L.  300;  McRae  ▼.  Leary,  1  Jones' 
L.93. 

BxBABiLims  UNPKB  Statutb  OF  LoaxAZiONS:  See  note  to  Jfoor»T.  Am^ 
etrongy  86  Am.  Dec  63^  where  this  subject  is  discossed  at  length. 


Sbxjusz  v.  Youkq. 

[8  iBEDStZi's  Law,  885.] 

Oaxx  nr  O&int  waou  Onb  Tebmikus  to  Anothsb  is  prima  /eiek  under- 
stood to  mean  a  direct  line  from  the  former  to  the  latter  point,  where 
there  are  no  accompanying  words  of  description  which  indicate  that  tfa* 
line  is  not  to  be  a  direct  line. 

CoKSTBUcnoN  OF  Instbumbnt  should  Give  Bffbot  to  erery  part  thereof; 
and  in  expounding  the  descriptions  in  »deed  or  grant,  they  shoold  all  be 
reoonoiled,  if  possible. 

Dafioi'Ivjb  Dbsgbiftion,  how  CoBsaorxD. — ^Where  the  disputed  bonnd- 
ary  prooeeded  from  a  certain  point  "south  with  R.  G.'s  line  three  hun- 
dred and  ten  poles  to  T.  G.'s  old  comer,"  and  in  reality  R.  G.'s  line  did 
not  reach  the  comer  mentioned,  the  boundary  will  be  ascertained  by  fol- 
lowing R.  G.'s  line  as  far  as  called  for,  and  then  running  a  line  from 
thence  to  T.  G.'s  old  comer,  though  two  lines  are  thus  formed  instead  of 
ooe^  when  it  is  dear  that  the  parties  intended  to  inolude  R.  G.'s  line  in 
the  description. 

Ejeotmknt.  The  case  turned  upon  the  construction  of  the 
description  in  a  grant  under  which  the  plaintiff  claimed.  The 
disputed  boundaiy  called  for '/  the  north-west  comer  of  Bichard 
Ooode's  tract,"  and  proceeded  *'  thence  south  with  Bichard 
Ooode's  lind  three  hundred  and  ten  poles  to  Thomas  Goode's 
old  comer."  As  a  matter  of  fact  this  line  did  not  reach  to 
Thomas  Goode's  comer.  The  termini  were  admitted.  The  de- 
fendant claimed  that  the  boundary  was  to  be  ascertained  by 
running  a  straight  line  from  the  north-west  comer  of  Bichard 
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Goode's  tract  to  Thomas  Ooode's  old  corner,  though  "  Richard 
Ooode's  line"  as  called  for  would  be  disr^farded.  Plaintifl 
claimed  that  that  line  should  be  followed  as  far  as  called  for, 
and  thence  a  line  should  be  run  to  Thomas  Goode's  old  comer, 
though  the  line  thus  run  diverged  at  almost  a  right  angle,  and 
two  lines  were  formed  thereby.  The  court  instructed  the  jury 
that  if  they  found  Bichard  Ooode's  line  did  run  from  the  north- 
west comer  south  three  hundred  and  ten  poles,  they  should  ex- 
tend the  line  as  contended  for  by  the  plaintiff.  Verdict  for 
plaintiff  and  judgment  thereon.    Defendant  appealed. 

Moreheady  tot  the  plaintiff. 

Boyden,  contra. 

By  Court,  Oaston,  J.  Prima  facie  a  call  in  a  grant  for  one 
terminus  to  another  is  understood  to  mean  a  direct  line  from 
the  former  to  the  latter  point.  But  assuredly  there  may  be  ac- 
companying words  of  description,  which  will  indicate  that  the 
line  is  not  to  be  a  direct  line.  Thus  it  is  of  ordinary  occurrence, 
that,  when  the  call  is  with  a  river  or  creek  from  one  terminus  to 
another,  the  river  or  creek,  however  crooked  its  direction  or 
numerous  its  courses,  if  it  will  carry  you  to  the  proposed  ter- 
minus, must  be  followed  throughout.  Nor  could  there  be  any 
difficulty  in  holding,  that,  if  the  coU  were  for  a  county  line  or 
the  line  of  another  tract,  or  a  marked  line,  such  line,  however 
sinuous  or  indirect,  if  it  ended  at  the  terminus  called  for,  must 
be  faithfully  followed.  In  these  cases,  and  cases  like  these,  the 
whole  of  the  description  of  the  thing  granted  is  obviously  con- 
sistent, and  every  part  of  it  by  this  construction  receives  it  fuU 
effect.  You  go  from  one  terminus  to  another,  and  you  go  by 
the  guide  which  you  are  directed  to  follow.  But  when  the  ter- 
minus can  not  be  reached  merely  by  following  the  mode  pointed 
out  in  the  description,  the  question  occurs,  shall  this  mode  be 
wholly  disregarded,  or  shall  it  be  observed  so  far  as  it  is  repre- 
sented as  leading  to  the  terminus,  and  then  to  be  relinquished 
for  a  direct  line  to  the  terminus?  Herein  it  appears  that  the 
law  distinguishes  between  the  degrees  of  certainty,  which  dif- 
ferent descriptions  hold  forth.  If  the  description  be  one  by 
course  and  distance  only,  it  is  clear  that  such  description  is  dis- 
regarded, and  the  line  is  in  law  a  direct  line  from  one  point  to 
the  other.  But  if  it  be  by  a  permanent  natural  boundary,  then 
the  description  is  regarded  as  sufficiently  certain  to  require  that 
it  should  be  respected,  and  the  line  must  pursue  that  description 
so  far  as  it  conducts  towards  the  terminus.     This  is  fully  estab* 
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lished  in  Sandifer  y.  Ibster^  1  Hayw.  237,  which  is  always  re- 
ferred to  as  a  leading  authority  on  questions  of  boundary. 

Now,  independently  of  the  peculiar  respect  which  natural 
boundaries  command  with  us,  this  decision  is  proper  on  general 
principles.  By  following  the  line  referred  to  in  the  description, 
so  far  as  it  leads  towards  the  terminus  or  is  expressly  directed, 
the  call  for  the  terminus  is  not  disregarded.  The  terminus  is 
stUl  reached,  though  not  reached  by  the  direct  line,  which  would 
have  been  presumed  to  be  intended,  had  that  call  been  the  only 
description.  But  by  running  a  direct  line  to  the  terminus,  a 
part  of  the  description,  which  is  perfectly  intelligible,  and  which 
was  assuredly  designed  to  aid  in  ascertaining  the  thing  granted, 
is  wholly  rejected.  It  is  a  leading  rule  in  the  construction  of 
all  instruments,  that  efifect  should  be  given  to  evezy  part  thereof; 
and,  in  expounding  the  descriptions  in  a  deed  or  grant  of  the 
subject-matter  thereof,  they  ought  all  to  be  reconciled  if  pos- 
sible, and  as  far  as  possible.  If  they  can  not  stand  together, 
and  one  indicate  the  thing  granted  with  superior  certainty,  the 
other  may  be  disregarded  as  a  mistaken  reference.  But  so  long 
and  so  far  as  they  may  stand  together,  each  of  them  is  to  be 
considered  as  declaring  the  intent  of  the  parties. 

When,  indeed,  the  description  accompanying  a  terminus  is, 
<<  running  with  a  line"  of  another  deed  or  tract,  such  descrip- 
tion is  ordinarily  less  certain  than  where  it  refers  to  a  natural 
object.  The  latter  is  usually  notorious,  and  can  seldom  there- 
fore be  mistaken;  while  the  former  may  not  be  well  known,  and 
is  consequently  sometimes  misapprehended.  But  in  fact  the 
lines  of  other  tracts  may  be  as  notorious  and  certain  as  any  nat- 
ural objects,  and  by  loaking  one  of  these  lines  a  part  of  the  de- 
scription of  the  thing  granted,  the  jiarties  represent  it  as  a 
known  line,  by  which  the  certainty  of  the  thing  granted  is  de- 
fined. It  seems  to  us,  therefore,  that  such  a  description,  as  a 
guide  for  reaching  a  terminus,  ought  equally  to  be  respected 
with  one  referring  to  natural  objects,  if  the  line  described  can 
be  ascertained  to  have  been  then  well  known — and  that  it  ought 
uever  to  be  disregarded  altogether,  unless  there  be  reason  to  be- 
lieve that  it  was  misapprehended  by  the  parties. 

In  this  case  there  was  no  reason  for  such  belief,  unless  it 
were  that  the  line  described  did  oot  directly  reach  the  terminus; 
and  to  bold  this  a  sufficient  reason  were  to  decide  that  the  call 
for  the  terminus  ovemiled  the  rest  of  the  description.  On  the 
contrary,  there  were  manifest  and  strong  reasons  for  believing 
that  this  line  was  well  known  to  the  parties.     The  terminus,  de- 
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in  the  grant  as  the  north-west  comer  of  the  Richard 
Ooode  tract,  is  admitted  to  be  the  true  north-west  comer  of 
that  grant;  and  the  call  "  thence  south  with  the  line  of  the  tract 
three  hundred  and  ten  poles/'  corresponds  with  the  course  and 
distance  of  the  line  of  the  tract,  which  runs  from  that  north-west 
comer.  The  jury  have  found  that  the  line  was  where  the  parties 
to  the  grant  called  for  it,  and  this  must  exclude  the  inference 
that  thqr  called  for  it  by 
Judgment  affirmed. 


BouKDARDBS,  CONTUSION  ow  AND  BvxDJBNOS  AS  TO.— The  cMM  in  thif  aeriM 
on  these  sahjects  are  collected  in  the  note  to  lieiffman  v.  Ibeter^  34  Am.  Deo. 
08.  See  also  SMengparger  v.  Spear^  35  Id.  234;  Dob  ▼.  Porter^  88  Id.  448; 
6Vt^  ▼.  Btx6y,  87  Id.  225;  BttOoi^  v.  Ob^ips,  Id.  561;  AUer  ▼.  AmiMlC»  Id. 
546.    The  principal  oeae  wm  approved  in  Lofng  ▼.  Lc$igt  73  K.  C  871« 


StAXE  V.  HUNTLY. 

[•  iBBOBLLli  Law,  418.] 

Rnxnro  oa  Gonro  about  Abmxd  with  unnsoal  and  dangerou  weapon^  te 
the  terror  of  the  people,  ia  an  oflfenae  at  the  oommon  law.  Tboatatateol 
Northampton,  2  Edw.  IIL,  c.  3,  was  merely  an  affirmanoe-of  the  oommon 
law. 

a 

DiOLAaATioys  of  Defendant  of  his  Intent  to  Kill  or  injure  a  oertun 
person  are  admiseihle  uider  an  indictment  charging  him  with  going 
ahoat  armed,  with  intent  to  do  injury,  as  a  part  of  the  oflfenee. 

Oun  n  AK  UN179UAL  WEAPON  wherowitJi  to  be  armed  and  dad,  and  it  isan 
offenae  to  carry  one  with  e'vil  intent;  though  dtizena  are  at  liberty  to 
cairy  them  for  any  lawful  purpose. 

Ihdioikent  accusing  defendant  of  arming  bimself  ivith  a  gu 
and  other  dangerous  and  unusual  weapons,  exhibiting  himsell 
in  the  highways  and  before  the  people,  to  their  terror,  and 
threatening  openly,  and  declaring  his  intent  publicly,  to  injure 
one  Batcliff.  On  the  trial,  evidence  was  offered  to  prove  that 
he  had  several  times  declared  that  he  intended  to  kill  Ratcliff,  if 
he  did  not  surrender  certain  negroes  to  him,  and  that  he  had 
laid  in  wait  for  him,  and  would  have  killed  him  had  he  shown 
himself.  This  evidence  was  objected  to,  but  admitted.  The 
court  instructed,  that  if  the  facts  were  as  charged,  defendant 
was  guilfy.  The  jury  found  the  defendant  guilty.  His  counsel 
moved  for  a  new  trial;  first,  because  evidence  of  his  declarations 
had  been  improperly  received;  secondly,  because,  if  all  the  facts 
were  true,  they  constituted  no  offense.  The  motion  was  over- 
ruled, and  the  defendant  appealed. 
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Whitaher,  attorney  general^  tot  fhe  state. 
Wineton^  for  fhe  defendant. 

By  Court,  Oastoh,  J.  On  the  trial  it  ivas  insisted  bgr  the 
defendant's  connsel,  and  the  judge  was  required  so  to  instmot 
the  juxy,  that  if  the  facts  charged  in  the  indictment  were  all  true, 
they  nevertheless  constituted  in  law  no  offense  of  which  they 
could  find  the  defendant  guilty.  His  honor  refused  this  prayer, 
and  instructed  the  juiy ,  that,  if  the  &cts  ohaiged  were  proved  to 
their  satishotion,  it  was  their  duty  to  find  him  guilty.  The 
same  ground  of  defense  has  been  taken  here  by  way  of  a  motion 
in  airest  of  judgment;  but  we  are  of  opinion  that  in  whatever 
form  presented,  it  is  not  tenable. 

The  argument  is,  that  the  offlense  of  riding  or  going  about 
armed  with  unusual  and  dangerous  weapons,  to  the  tenor  of  the 
people,  was  created  by  the  statute  of  Northampton,  2  Edward 
m.,  c.  8,  and  that,  whether  this  statute  was  or  was  not  formerly 
in  force  in  this  state,  it  certainly  has  not  been  since  the  first  of 
January,  1888,  at  which  day  it  is  declared  in  the  revised  stat- 
utes, c  1,  sec.  2,  that  the  statutes  of  England  or  Great  Britain 
shall  cease  to  be  of  force  and  effect  here.  We  have  been  acous* 
tomed  to  believe,  that  the  statute  referred  to  did  not  create  this 
offense,  but  provided  only  special  penalties  and  modes  of  pro- 
ceeding for  its  more  effectual  suppression,  and  of  the  correctness 
of  this  belief  we  can  see  no  reason  to  doubt.  All  the  dementaxy 
writers,  who  give  us  any  information  on  the  subject,  concur  in 
this  representation,  nor  is  there  to  be  found  in  them,  as  far  as 
we  are  aware,  a  dictum  or  intimation  to  the  contrary.  Black* 
stone  states,  that  **  the  offense  of  riding  or  going  armed  with 
dangerous  or  unusual  weapons,  is  a  crime  against  the  public 
peace,  by  terrifying  the  good  people  of  the  land;  and  is  particu- 
larly prohibited  by  the  statute  of  Northampton,  2  Edward  m. ,  c. 
8,  upon  pain  of  forfeiture  of  the  arms,  and  imprisonment  during 
the  king's  pleasure:''  4  Bl.  Com.  149.  Hawkins,  treating  of 
offenses  against  the  public  peace  under  the  head  of  "  affisys," 
pointedly  remarks:  **  But  granting  that  no  bare  words  in  judg* 
ment  of  law  carry  in  them  so  much  terror  as  to  amount  to  an 
fStokji  yet  it  seems  certain  that  in  some  cases  there  may  be  an 
afi&ay,  where  there  is  no  actual  violence,  as  where  a  man  arms  him- 
self with  dangerous  and  unusual  weapons  in  such  a  manner ,  as  will 
naturally  cause  a  terror  to  the  people,  which  is  said  to  have  been 
always  an  offense  at  common  law  and  stzicUy  prohibited  by  many 
statutes:"' Hawk.  P.  0.,  b.  1,  e.  28,  sec  1.    Bums  and  Tomlym 
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inform  us,  ihat  Uub  term  "  affisy/'  is  deriyed  from  the  French 
word  "  effrayer/*  to  a£Eright,  and  that  anciently  it  meant  no 
more,  "  as  where  persons  appeared  with  armor  or  weapons  noi 
usnally  worn,  to  the  terror  of  others:'*  Bums,  verbo  "ASrvyf 
Dier,  Id. 

It  was  declared  by  the  chief  justice,  in  Sir  John  Knighfa  Cade, 
that  the  statute  of  Northampton  was  made  in  affirmance  of  the 
common  law:  8  Mod.  117.  And  this  is  manifestly  the  doctrine 
of  Coke,  as  will  be  found  on  comparing  his  observations  on  the 
word  "  afiay,"  which  he  defines,  8  Inst.  158,  ''  a  public  offense 
to  the  terror  of  the  king's  subjects,  and  so  called  because  it 
affinghteth  and  maketh  men  afraid,  and  is  inquirable  in  a  leet 
as  a  common  nuisance,"  with  his  reference  immediately  there* 
after  to  this  statute,  and  his  subsequent  comments  on  it,  8  Id. 
160,  where  he  cites  a  record  of  the  twenty-ninth  year  of  Ed- 
ward I.,  showing  what  had  been  considered  the  law  then.  In- 
deed, if  those  facts  be  deemed,  by  the  common  law,  crimes  and 
misdemeanors,  which  are  in  violation  of  the  public  rights  and 
of  the  duties  owing  to  the  community  in  its  social  capacity,  it  is 
difficult  to  imagine  any  which  more  unequivocally  deserve  to 
to  be  so  considered  than  the  acts  charged  upon  this  defendant. 
They  attack  directly  that  public  order  and  sense  of  security, 
which  it  is  one  of  the  first  objects  of  the  common  law,  and 
ought  to  be  of  the  law  of  all  regulated  societies,  to  preserve  in- 
violate— and  they  lead  almost  necessarily  to  actual  violence. 
Nor  can  it  for  a  moment  be  supposed,  that  such  acts  are  less 
mischievous  here  or  less  the  proper  subjects  of  legal  reprehen- 
sion, than  they  were  in  the  countiy  of  our  ancestors.  The  bill 
of  rights  in  this  state  secures  to  every  man  indeed,  the  right  to 
"  bear  arms  for  the  defense  of  the  state."  While  it  secures  to 
him  a  right  of  which  he  can  not  be  deprived,  it  holds  forth  the 
duly  in  execution  of  which  that  right  is  to  be  exercised.  If  he 
employ  those  arms,  which  he  ought  to  wield  for  the  safety  and 
protection  of  his  countiy,  to  ttie  annoyance  and  terror  and 
dimger  of  its  citizens,  he  deserves  but  the  severer  condemnation 
for  the  abuse  of  the  high  privilege  with  which  he  has  been  in- 
vested. 

It  was  objected  below,  and  the  objection  has  been  also  urged 
here,  that  the  court  erred  in  admitting  evidence  of  the  declara- 
tions of  the  defendant,  set  forth  in  the  case,  because  those,  or 
some  of  them  at  least,  were  acknowledgments  of  a  different 
offense  from  that  charged.  But  these  declarations  were  clearly 
proper,  because  they  accompanied,  explained,  and  characterized 
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the  yeiy  acta  charged.  Thej  were  not  receiyed  at  all  as  admis- 
sions either  of  the  offense  under  trial,  or  any  other  offense. 
They  were  constituent  parts  of  that  offense. 

It  has  been  remarked,  that  a  double-barreled  gun,  or  any 
other  gun,  can  not  in  this  country  come  under  the  description 
of  "  unusual  weapons/'  for  there  is  scarcely  a  man  in  the  com- 
munity who  does  not  own  and  occasionally  use  a  gun  of  some 
sort.  But  we  do  not  feel  the  force  of  this  criticism.  A  g^in  is 
an  "  unusual  weapon/'  wherewith  to  be  armed  and  clad.  No 
man  amongst  us  carries  it  about  with  him,  as  one  of  his  eyery- 
day  accouterments — as  a  part  of  his  dress — and  never,  we  trust, 
will  the  day  come  when  any  deadly  weapon  will  be  worn  or 
wielded  in  our  peace-loTing  and  law-abiding  state,  as  an  ap- 
pendage of  manly  equipment.  But  although  a  gun  is  an  ''  un- 
usual weapon,"  it  is  to  be  remembered  that  the  carrying  of  a 
gun  per  se  constitutes  no  offense.  For  any  lawful  purpose- 
either  of  business  or  amusement — the  citizen  is  at  perfect  liberty 
to  carry  his  gun.  It  is  the  wicked  purpose — and  the  mischiey- 
ons  result — ^which  essentially  constitute  the  crime.  He  shall 
not  carry  about  this  or  any  other  weapon  of  death  to  terrify  and 
alarm,  and  in  such  manner  as  naturally  will  terrify  and  alarm,  a 
peaceful  people. 

Our  opinion  is,  that  there  is  no  error  in  the  sentence  below. 
This  decision  will  be  certified  to  the  superior  court  of  Anson  ac- 
cordingly. 

Ordered  accordingly. 

THSPanrciPAL  case  is  citkd  to  the  point  that  goixiff  aboat  aimed,  and  t«r> 
rilying  the  people,  is  an  offense  against  the  public  peace,  in  State  ▼.  Lanier^  71 
K.  C  289,  and  is  referred  to  i^proringly  in  StcUe  v.  Brandon,  8  Jones*  L.  466. 


Webb  v.  Fulohibb. 

[8  iBXDXLL't  Law,  488.] 

AonoH  OAir  hot  be  Maintained  on  Illegal  Contbaot,  eitlier  to  enforoe 
it  directly,  or  to  recover  back  money  paid  on  it  after  its  ezeoation. 

liONST  Faiblt  Lost  at  Plat  at  a  forbidden  game,  and  paid,  can  not  be 
recovered  back  in  an  action  for  money  had  and  received. 

lioKXT  WoK  BT  Cheating  at  any  kind  of  game,  whether  allowed  or  forbid- 
den, or  by  means  of  jagglery,  and  paid  by  the  loser  withoat  knowledge 
of  the  fraud,  may  be  recovered  back. 

AssDHFSiT  to  recover  a  sum  of  money  lost  at  gaming.     The 
defendant  had  three  acorn  cups  and  a  white  ball.    He  placed. 
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or  seemed  to  plaoe,  the  ball  under  one  of  the  cnps,  in  the 
phintiffB  preeenoe,  and  then  bet  him  he  ootdd  not  tell  under 
which  one  the  ball  was.  The  plaintiff  bet  Bereral  times,  and 
lost  each  time.  Yerdiet  for  plaintiff,  which  was  set  aside  by 
the  court  and  a  nonsuit  entered.    Plaintiff  appealed. 

No  counsel  appeared  for  the  plaintiff  in  this  court. 

J.  W.  Btyan^  oonira. 

By  Court,  Bufur,  0.  J.  It  is  not  denied  that  the  law  giTCS 
no  action  to  a  party  to  an  illegal  contract,  either  to  enforce  it 
directly,  or  to  recoTer  back  money  paid  on  it  after  its  execution. 
Nor  is  it  doubted,  that  money,  fidrly  lost  at  play  at  a  forbidden 
game  and  paid,  can  not  be  recovered  back  in  an  action  for 
money  had  and  receiyed.  But  it  is  perfectly  certain,  that  money, 
won  by  cheating  at  any  kind  of  game,  whether  allowed  or  for- 
bidden, and  paid  by  the  loser  without  a  knowledge  of  the  fraud, 
may  be  recovered.  A  wager  won  by  such  undue  means  is  not 
won  iQ  the  view  of  the  law,  and,  tlierefore,  the  money  is  paid 
without  consideration  and  by  mistake,  and  may  be  recovered 
back.  That,  we  think,  was  plainly  this  case.  The  bet  was, 
that  the  plaintiff  could  not  tell,  which  of  the  three  cups  covered 
the  ball.  Well,  the  case  states  that  the  defendant  put  the  ball 
under  a  particular  one  of  the  cups,  and,  then,  that  the  plaintiff 
selected  that  cup,  as  the  one  under  which  the  ball  was.  Thus 
we  must  understand  the  case,  because  it  states  as  a  fact,  that 
the  defendant  "  placed  the  ball  under  one  of  the  cups,"  and 
that  the  plaintiff  ''pointed  to  the  cup,''  that  is,  the  one  under 
which  he  had  seen  the  ball  put,  as  being  that  which  still  covered 
it  We  are  not  told  how  this  matter  was  managed,  nor  do  we 
pretend. to  know  the  secret.  But  it  is  indubitable,  that  the  ball 
was,  by  deceit,  not  put  under  the  cup,  as  the  defendant  had 
made  the  plaintiff  believe,  and  under  which  belief  he  had  drawn 
him  into  the  wager;  or  that,  after  it  was  so  placed,  it  was  privily 
and  artfully  removed  either  before  or  at  the  time  ,the  cup  was 
raised.  If  the  former  be  the  truth  of  the  case,  there  was  a  false 
practice  and  gross  deception  upon  the  very  point,  that  induced 
the  laying  of  the  wager,  namely,  that  the  ball  was  actually  put 
under  the  cup.  For,  clearly,  the  words  and  acts  of  the  defend- 
ant amount  to  a  representation,  that  such  was  the  fact;  and,  in- 
deed, the  case  states  it  as  the  fact.  Hence,  and  because  we  can 
not  suppose  the  vision  of  the  plaintiff  to  have  been  so  iUuded^ 
we  rather  presume  the  truth  to  be,  that  the  ball  was  actually 
placed  where,  the  defendant  pretended  to  place  it,  that  is  to  say. 
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under  fhe  particular  cup  which  the  plaintiff  designated  as  corer- 
ing  it.  Then  the  case  states  that  the  defendant  raised  that  cup» 
and  the  ball  was  not  there:  a  physical  impossibility,  unless  it 
had  been  removed  by  some  contriTance  and  sleight  of  hand  by 
the  defendant.  Unquestionably  it  was  effected  by  some  such 
means;  for  presentiy  we  find  the  defendant  in  possession  of  the 
bally  ready  for  a  repetition  of  the  bet  and  the  same  artifice. 

Such  a  transaction  can  not  for  a  moment  be  regarded  as  a 
wager,  depending  on  a  future  and  unceftain  event;  but  it  was 
only  a  pretended  wager,  to  be  determined  by  a  contingency  in 
show  only,  but  in  fact  by  a  trick  in  juggleiy  by  one  of  the  pas- 
ties, practiced  upon  the  unknowing  and  unsuspecting  simplidiy 
and  oreduliiy  of  the  other.  Surely,  the  artless  fool,  who  seems 
to  have  been  alike  bereft  of  his  senses  and  his  money,  is  not  to 
be  deemed  a  partaker  in  the  same  crime,  in  pari  delicto,  with  the 
juggling  knave,  who  gulled  and  fleeced  him.  The  whole  was  a 
downright  and  undeniable  cheat;  and  the  plaintiff  parted  with 
his  money  under  the  mistaken  belief,  that  it  had  been  fairly  won 
from  him,  and,  therefore,  may  recover  it  back.  The  judgment 
of  nonsuit  is  reversed,  and  judgment  for  the  plaintiff  according 
to  the  verdict. 

Judgment  below  reversed  and  judgment  for  the  plaintiff. 


OovTRJLon  IN  ViOLATiOK  OF  Law  Can  not  be  enforced:  Chwrier  ▼•  CbrraSf, 
SO  Am.  Dea  008,  and  note  referring  to  other  caeee  in  this  seriea. 

MoHXT  Lost  at  Qamxsq  can  not  be  reoovered  back:  Hudspeth  ▼.  THtem, 
21  Am.  Deo.  844;  Bdbei>ck  ▼.  Thompsony  16  Id.  235;  Downs  ▼.  Qnarles,  12  Id. 
887;  Bitt  ▼.  Pcurker,  28  Id.  56;  Rust  t.  OoU,  18  Id.  497;  Edgdl  ▼.  JHcLamgh' 
Un,  30  Id.  214;  SUMcy  v.  Foat,  Id.  766;  thongh  see  MeAUisier  v.  Hqffman,  18 
Id.  660,  and  EUiav,  Beale,  80  Id.  720.  A  notein  thehanda  of  athird  person, 
given  for  a  gambling  consideration,  is  good  even  though  he  had  notice  of  that 
ibot:/oiMiv.  iSMar,  18Id.  218.  And  a  bond  in  the  hands  of  »  6oiia/<2e  por- 
ofaaser  is  valid  though  given  on  i/  gaming  consideration:  Chiles  v.  OUemoa, 
12  Id.  890.  See  also  Shropshire  v.  OUueock,  31  Id.  189;  Jeffrey  v.  TieUm,  30 
Jd.4B6lItussdlv.Pyland,U.^;8ehaekl^ordY.  Ward.d6U.4Z6. 

What  Ck>H8TiTUTis  Oaiono:  See  note  to  State  v.  Smith,  83  Am.  Deo.  132» 
diarnisiing  this  question;  JBOis  v.  Beale,  30  Id.  720;  State  v.  PHee,  87  Id.  81. 
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p  iBBDBLXi's  Law,  688.) 
TaiiMMMPP^  voB  AosB  AppABXNTLT  BioRT,  or  not  KppsmolOj  moDgt  ia 
valid,  where  the  means  empU^ed  are  not  in  themselves  cdndnal  and  aie 
not  known  by  the  person  employed  to  be  wrongful,  thon|^  th^  wmk  a 
trespass  on  the  rif^ts  of  » third  person. 
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Idsm. — ^Where  defendant  represented  to  plaintiff  that  he  owned  a  tract  of 
land  np  to  a  oertain  point  and  employed  him  to  moTe  back  a  fence  ritn- 
ated  thereon  to  that  point,  agreeing  to  save  the  plaintiff  harmlees  from 
any  prooeedinga  taken  by  the  owner  of  the  adjoining  tract,  he  will  be 
responsible  for  the  damages  the  plaintiff  was  compelled  to  pay  in  a  salt 
by  owner  of  the  adjoining  tract  for  trespass. 

AssuHPSEF  on  an  indemnity.  Defendant  agreed  to  sell  plaint- 
iffy  his  oTeraeer,  a  tract  of  land.  Plaintiff  represented  that  the 
fenoe  on  one  side  of  tl^e  tract  did  not  run  quite  to  the  line,  gaye 
notice  to  Balance,  the  adjoining  owner,  to  move  it  back  to  the 
line,  and  then  directed  plaintiff  to  move  the  fence  himself  if 
Balance  did  not  do  it  by  a  certain  time,  saying:  "  U  Balance 
does  not  agree  to  it,  but  chooses  to  bring  suit  against  you,  I 
will  pay  all  damages  and  save  you  harmless."  He  accordingly 
moved  the  fence.  Balance  being  then  at  sea.  On  his  re- 
turn he  brought  an  action  of  trespass  against  the  plaintiff  and 
defendant,  and  obtained  a  judgment  against  the  present  plaintiff 
only,  the  present  defendant  being  foimd  not  guiUy,  which  was 
satisfied  by  means  of  an  execution  against  the  plaintiff.  This 
suit  was  then  brought.  The  defendant  contended:  1.  That  as 
the  yerdict  in  the  action  of  trespass  had  been  in  his  favor,  he 
was  under  no  obligation  to  pay  the  plaintiff's  damages  and  costs; 
2.  That  the  promise  of  indemnity  was  given  for  the  purpose  of 
inducing  another  to  commit  a  trespass  and  was  void.  The  court 
held  that  the  defendant  was  not  discharged  by  the  verdict  in 
trespass;  and  that  the  promise  of  indemnity  was  valid,  as  plaint* 
iff  had  obeyed  his  directions  in  asserting  his  employer's  title  to 
land,  having  no  reason  to  believe  the  property  not  to  be  in  the 
defendant,and  had  not  been  guilty  of  an  open,  wrongful  trespass, 
against  which  the  promise  would  be  void.  Yerdict  and  judg^ 
ment  for  plaintiff.  A  new  trial  was  denied,  and  defendant  ap- 
pealed. * 

Kinney,  for  the  plaintiff. 

No  counsel  contra. 

By  Oourt,  Bxjtiin,  0.  J.  We  think  his  honor  put  the  case 
upon  the  true  ground,  and  that  the  judgment  must  be  affirmed. 
The  correct  distinction  is  stated  in  the  case  of  MerrytDeather  v. 
Nixan,  8  T.  B.  186,  which  has  been  cited  for  the  defendant.  The 
particulars  of  that  case  are  not  given  in  the  report,  but  the  in- 
jury must  have  been  forcible  and  wanton.  For  Lord  Eenyon, 
after  recognizing  the  general  rule,  that  there  could  be  no  contri- 
bution between  joint  wrong-doers,  nor,  of  course,  redress  upon 
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a  contract  to  do  an  unlawful  thing,  distrnguishes  that  case  from 
one,  in  which  there  conld  be  redress,  bj  saying  **  that  decision 
would  not  affect  cases  of  indemnity,  where  one  man  employed 
another  to  do  acts,  not  unlawful  in  themselves,  for  the  purpose 
of  asserting  right.''  If  it  were  not  so,  no  one  could  ever  expect 
assistance  in  enforcing  his  rights  by  means,  even  the  most  peace- 
able, which  would  subject  the  purties  to  an  action  sounding  in 
tort,  and  an  end  would  be  put  to  indemnities.  For,  if  the  right 
be  with  the  person  indemnifying,  there  is  no  need  of  the  indem- 
nify; and  if  it  turn  out  to  be  in  another,  who  recovers  for  the 
injury,  the  rule  would  make  the  indemnity  void.  But  when  the 
object  is  apparently  in  furtherance  of  justice  and  in  the  exercise 
of  a  right,  and  the  means  are  not  in  themselves  criminal,  and 
not  known  by  the  person  employed  to  be  wrongful  to  a  third 
person,  there  can  be  no  objection  to  giving  effect  to  a  contract 
to  save  harmless,  one,  who,  from  good  motives,  did  an  act  for 
his  employer,  which,  contrary  to  his  expectation,  happened  to 
be  an  injury  to  a  third  i>erson.  That  is  not  like  the  perpe- 
trator of  an  act,  manifestly  unlawful  and  criminal,  seeking  re- 
dress against  the  procurer.  Indemnities  for  acts  apparently 
right,  or  not  apparently  wrong,  have  always  been  upheld. 

As  long  ago  as  the  case  of  Arundel  v.  Oardiner,  Cro.  Jac.  662, 
it  was  held  that  an  action  would  lie  for  the  sheriff,  on  a  promise 
of  indemnity,  made  by  an  execution  creditor  for  levying  on 
goods,  as  the  property  of  the  defendant  in  the  execution,  which 
were  in  the  possession  of  another  person,  who  was  in  fact  the 
owner.  The  same  doctrine  has  been  recently  held  by  the  house 
of  lords,  in  Eumphrys  v.  Pratt,  2  Dow.  &  0.  288.  If,  in  truth, 
such  a  seizure  by  the  sheriff  were  a  wanton  act  in  him,  well 
knowing  that  the  property  was  in  the  possessor  and  not  in  the 
debtor,  and  made  for  the  purpose  of  harassing  the  former,  he, 
as  purely  a  wrong-doer,  could  receive  no  countenance  from  the 
law.  But  when  it  is  made  upon  the  assertion  of  the  creditor, 
that  the  goods  are  the  property  of  his  debtor  and  liable  to  be 
seized,  the  conduct  of  the  sheriff  is  fair,  and  being  for  the  ben- 
efit of  the  creditor,  it  is  manifestly  just  that  the  latter  should 
make  good  his  promises,  that  the  officer  should  not  be  a  loser 
by  such  an  act. 

There  have  been  other  cases  which  have  further  extended  the 
principle.  In  Adamson  v.  JarviSy  4  Bing.  66,  the  plaintiff,  an 
auctioneer,  sold  goods  under  the  order  of  the  defendant,  who 
represented  himself  to  be  entitled  to  them,  and  received  thepro- 
eeeds  from  the  auctioneer,  from  whom,  however,  the  true  owner 
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sfterwardB  leooyared  the  yslne,  and  it  "was  heid,  that  the  action 
would  lie  to  reooTer  hack  the  damages  and  costs.  Chief  Justice 
Best  thns  expressed  himself:  **  Eveiy  person,  who  employs  an- 
other to  do  an  act,  which  the  employer  appears  to  have  a  right 
to  anthotize,  undertakes  to  indemnify  him  for  all  such  acts  as 
would  be  lawful,  if  the  employer  had  the  anthoiily  he  pretends 
to  have,  and  a  contrary  doctrine  would  create  great  alarm/'  He 
added,  **  that  from  the  concluding  part  of  Lord  Eenyon's  judg- 
ment, in  MerryvoeaQier  v.  Nixan^  and  from  reason,  justice,  and 
sound  policy,  the  rule,  that  wrong-doeis  can  not  haye  redress 
against  each  other,  is  confined  to  cases  where  the  person  seek* 
ing  redress  must  be  presumed  to  have  known  that  he  was  doing 
an  unlawful  acL''  In  £<s^  ^  2>retoe  y.  Gib&iTis,  2  Ad.  &  El.  67, 
the  defendant  sold  ten  casks  of  goods  to  N.  &  W.  and  sent 
tham  to  the  plaintifb,  with  notice  that  they  were  for  N.  &  W., 
and  with  directions  to  deUyer  them.  After  deliyering  two  casks, 
the  plaintifffl  were  ordered  by  the  defendant,  and  indemnified 
not  to  deUyer  any  more  to  N.  &  W.,  but  to  deliyer  the  remainder 
to  another  person — ^which  they  did.  The  plaiutiflh  were  then  sued 
in  troyer  by  the  assignees  of  N.  &  W.,  who  had  become  bank- 
rupts, and,  for  the  damages  and  costs  in  that  action,  the  plaintiffB 
then  sued  the  defendant,  and  had  judgment.  Lord  Denman 
said,  supposing  there  was  a  bona  fide  doubt,  the  plaintiff  had 
a  right  to  act  upon  the  instructions  of  the  defendant,  and  might 
come  on  him  for  the  consequences  of  so  doing.  He  further 
said,  that  the  case  of  Herrytoeaiher  y.  Ifixan  had  been  strained 
beyond  what  the  decision  would  bear;  that  the  general  rule  is, 
that  between  wrong-doers  there  is  neither  indemniiy  nor  con- 
tribution, but  there  is  an  exception,  where  the  act  is  not  clearly 
illegal  in  itself.  And  one  of  the  other  judges  remarked,  that 
the  case  bore  no  analogy  to  those  in  which  an  indemniiy  is 
claimed  for  acts  obyiously  unlawful,  like  breaches  of  the  peace, 
or  to  cases  in  which  the  conduct  of  the  parties  is  in  contrayen- 
tion  of  public  policy.  Li  the  case  at  bar,  the  defendant  claimed 
to  be  the  owner  of  land  up  to  a  particular  Une,  and  ordered  the 
plaintiff*,  who  was  in  his  employment,  to  set  his  fence  to  the  line, 
and  the  plaintiff,  simply  for  obedience  to  those  orders,  and  with- 
out haying  committed  any  public  offense,  and  being  innocent  of 
any  intentional  wrong  to  any  other  person,  has  been  compelled 
to  pay  damages  and  costs  for  the  trespass,  to  a  person  who  turned 
out  to  be  the  owner  of  the  land,  and  now  sues  on  the  defend- 
ant's express  promise  of  indemniiy.  Surely,  no  claim  could 
haye  a  broader  foundation  of  justice,  or,  as  we  think,  law,  to 
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support  it.  The  yexdiot  in  the  former  action,  acquitting  the 
defendant,  avails  nothing  here.  It  only  shows  that  the  plaintiff 
in  that  action  could  not  prove  the  present  defendant's  orders, 
or  indenmitj  to  the  present  plaintiff.  But,  as  between  the  pres- 
ent parties,  those  facts  were  not  in  issue  before,  and  therefore 
neither  is  concluded. 
Judgment  affirmed. 

iNDxaanrr,  Aobxkmsnt  khb,  wbek  Von)  beoaxtsb  Aot  iNBUNmiD 
AQAism  18  IxxBOAL. — ^As  »  genenl  rnle, »  bond  given  to  indemnify  against  the 
conseqnenoeB  of  an  unlawful  act,  is  void.  Bat  there  is  an  exception  to  this  nile 
In  the  case  where  the  act  indenmified  against  is  apparently  right  and  in  the  far- 
tiierance  of  a  legal  claim,  and  the  party  committing  the  act  is  ignorant  of  the 
fact  that  he  is  doing  wrong.  The  distinction  is,  if  the  act  threatened,  or  agreed 
to  be  done,  is  known  at  the  time  to  be  wrongful,  an  express  promise  to  '*^' 
ilemnify  is  Illegal;  but  if  this  is  not  known  at  the  time,  and  the  act  is  eeM^ 
Ingly  lawful,  the  bond  of  indemnity  is  valid.  The  distinction  is  well  stated 
in  Stanton  v.  AfcMuUen,  7  BL  App.  328.  In  that  case,  a  sheriff  was  about  to 
levy  an  execution  on  certain  goods,  and  there  being  a  reasonable  doubt  as  to 
their  ownership,  the  execution  creditor  executed  a  bond  of  indemnity,  agree- 
ing to  save  him  harmless  from  the  consequences.  The  goods  proved  to  be 
exempt,  and  a  judgment  was  obtained  against  the  sheriff  for  levying  on  ex- 
empt goods,  and  he  brought  an  action  on  the  bond,  and  the  defense  was  set 
«p  that  the  bond  was  vdid.  PiOsbury,  J. ,  said:  **  It  is  contended  by  defend* 
ant  in  error,  that  at  the  time  the  bond  was  executed,  the  plaintiff  in  error 
knew  he  would  commit  a  trespass  in  selling  the  property,  and  therefore  the 
bond  is  void,  upon  the  principle,  that  a  promise  to  indemnify  another  for 
known  acts  of  trespass  can  not  be  enforced,  as  such  contracts  are  contrary  to 
public  policy.  This  is  undoubtedly  a  rule  of  the  common  law,  where  the 
proposed  act  is  a  palpable  wrong;  and  so  known  to  be  by  the  parties  at  the 
time  of  the  agreement  to  perform  such  act.  But  it  is  believed  this  rule  has 
never  been  extended  to  cases  where  parties,  in  the  prosecution  of  their  legal 
rights  in  good  faith,  have  committed  an  unintentional  wrong  against  another. 
'We  understand  the  rule  to  be  limited  to  those  cases  where  the  intention  is  to 
oommit  a  trespass,  and  does  not  include  cases  where  the  parties  are  actuated 
by  honest  motives  in  the  assertion  of  what  they  believe  to  be  their  rights 
under  the  law,  although  it  should  subsequently  transpire  that  they  were  not 
Justified  in  doing  the  acts  contemplated  by  them  when  the  bond  was  exe- 
cuted." This  distinction  has  been  frequently  recognized:  Moore  v.  Appletont 
26  AhL  633;  Andenon  v.  FBuma,  7  Blackf.  343;  Ja4X)ba  v.  PoUard^  10  Gush. 
288;  ShottaeRY.  Hamblin,  23  Miss.  156;  Forniqwt  v.  Tegarden,  24  Id.  96; 
PienonY,  Thompson,  I  Edw.  Gh.  (N.  Y.)212;  Coventry  v.  Barton,  17  Johns. 
142;  S.  C,  8  Am.  Dec  376;  Stone  v.  Hociker,  9  Cow.  154;  Oumptiton  v.  Lcm- 
hert,  18  Ohio.  81;  Acheaon  Y.JiUkr,  2  Ohio  St.  203;  Jcaneiwn  v.  Caihoun,  2 
Speer  (S.  C),  19;  Kennper  v.  Kemper,  8  Band.  (Va.)  8.  The  difficulty  lies  in 
determining  what  acts  are  and  what  are  not  unlawful,  and  the  solution  ol 
this  question  must  depend  upon  the  facts  of  each  particular  case. 

It  is  settled  beyond  que8tion«  that  when  a  sheriff,  being  about  to  levy  oo 
goods  the  title  to  which  is  doubtful,  takes  a  bond  from  the  execution  debtor 
to  indemnify  him  from  the  consequences  of  the  act,  the  bond  is  valid: 
ArundelY,  Cfardiner,  Cro.  Jac.  652;  Placket  v.  Oresham,  3  Salk.  75;  PlacbeU 
V.  Oriaaop,  I  Ld.  Baym.  278;  The  Qveen  v.  Heaiheote,  10  Mod.  48;  BtamtonY. 
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McMutten^  7  OL  App.  326;  Woife  v.  MeCflure,  79  HI.  564;  Andenon  v.  Ibms, 
7  Blackf.  843;  Janea  y.  Henrjf,  3  litt  427;  ifortA  y.  OM,  2  Pick.  284;  ^TVmn 
Y.  (?o2(2,  6  Id.  380;  IbnUquei  y.  ITesrafxZen,  24  Miss.  96;  Afoore  y.  ^^^es  25  Id. 
363;  WcUerman  v.  Drank,  21  Mo.  108;  StewaH  y.  Thomas,  45  Id.  42;  i^n<  y. 
Young,  70  Id.  221;  Van  Oletf  y.  ^Tee^,  15  Johns.  147;  Hemmtdler  y.  O^y,  44 
How.  Pr.  260;  PrtaUm  v.  TcUes,  17  Hon,  102;  &  C,  24  Id.  534;  MiOer  y. 
Rhoadea,  20  Ohio  St.  494;  Loew  y.  Stocher,  68  Pa.  St.  226;  Jobe  y.  iS'eU^,  9 
Humph.  178;  Stevens  y.  Bran^ord,  6  Leigh»  246;  i)a&it^  y.  CaOett,  12  Id. 
383;  Aylett  y.  i?oane,  1  Gratt.  282;  Davis  y.  i)am,  2  Id.  363.  So  a  bond 
giYon  to  indemnify  a  sheriff  for  applying  money  loYied  to  the  defendant's 
exeontion,  when  there  were  other  executions  entitled  to  priority,  is  valid: 
ShotweU  Y.  HamhUn,  23  Miss.  156;  also  a  bond  to  indemnify  against  a  return 
"  ready  to  satisfy,"  when  in  fact  the  execution  has  not  been  levied:  Kemper 
Y.  Kemper 9  3  Band.  8;  and  a  note  given  to  induce  a  sheriff  to  relinquish  an 
attachment,  is  valid:  Foster  v.  Clairh,  19  Pick.  329;  though  in  Wrigld  v.  Lord 
Y'^T^f  3  Doug.  240,  the  court  was  of  opinion  that  a  bond  to  indemnify  a 
^  against  the  consequences  of  releasing  an  execution  was  clearly  void. 

if  the  act  indemnified  against  is  in  violation  of  the  sheriffs  duty,  the  bond 
is  void.  Thus  where  it  was  given  to  indemnify  him  for  neglecting  his  duty, 
in  the  service  of  a  precept:  Hodsdon  v.  WtUems,  7  GreenL  113;  or  for  levy* 
ing  a  void  execution:  (JclUer  v.  Windham,  27  Ala.  291;  or  for  not  retaming 
an  execution:  (Treemooocf  v.  Coloock,  2  Bay,  67;  or  for  selling  a  workhorse 
exempt  by  law  from  levy  and  sale,  and  claimed  as  such  by  the  defendant  in 
execution:  Re^fro  v.  Heard,  14  Ala.  23;  or  when  given  by  defendant  in  an 
execution,  to  save  him  harmless  from  the  consequences  of  levying  on  and  selling 
the  property  of  a  stranger:  PrewiU  v.  OarreU,  6  Id.  128;  or  for  seizing  goods 
conceded  to  belong  to  a  third  person:  Chapman  v.  Douglas,  5  Daly,  244;  or 
for  selling  property  levied  on  in  violation  of  an  order  enjoining  the  sale: 
Bt^ffendeau  v.  Brooks,  28  Oal.  641;  or  where  it  is  given  to  indemnify  an  offi- 
cer against  an  escape:  Ayer  v.  Htitehins,  4  Mass.  370;  Lowrey  v.  Barney,  2 
D.  Chip.  11;  or  to  induce  him  to  discharge  a  prisoner  from  custody:  HBo^ker- 
ston  v.  Hutchinaon,  Cro.  Eliz.  199;  JliairUn  v.  BlUhman,  Telv.  197;  Kenworthy 
v.  Stringer,  27  Ind.  498;  Demiy  y.  Lincoln,  5  Mass.  385;  OhurchUl  v.  Perkins, 
Id.  541;  Fomshor  v.  SUnU,  1  South.  319;  Webbers  v.  BkuU,  19  Wend.  188. 

Where  a  servant^  at  the  master's  request,  trespasses  upon  the  property  of 
another,  supposing  it  to  be  his  master's,  the  indemnity  is  valid:  Stone  v. 
Hooker,  9  Cow.  154;  AUare  v.  OuUmd,  2  Johns.  Gas.  52;  and  so  where  one 
tears  down  a  turnpike  gate,  at  the  direction  of  the  overseer  of  the  highways; 
Coventry  v.  Barton,  17  Johns.  142;  S.  C.,  8  Am.  Dec.  376;  or  removes 
goods  at  the  employer's  request,  that  belong  to  a  third  person,  having  reason* 
able  grounds  to  suppose  that  the  employer  owned  them:  Moore  v.  AppleUm^ 
26  Ala.  633;  Avery  v.  Halsey,  14  Pick.  174.  So  an  agreement  to  indenmify 
one  for  levying  a  distress  for  rent  is  valid:  Ibbett  y,  DeLa  Salle,  6  H.  ft  K. 
233;  Jameison  v.  Calhoun,  2  Speer,  19;  Davis  v.  Arledge,  3  Hill  (S.  C.),  170; 
S.  0.,  30  Am.  Dec.  360.  And  where  A.  brought  B.  to  an  inn,  and  affirmed 
to  the  host  that  he  had  arrested  B.  by  virtue  of  a  commission  of  rebellion, 
and  in  consideration  that  the  host  would  keep  B.  as  a  prisoner  for  one  night, 
he  promised  to  save  him  harmless,  the  agreement  is  valid,  and  B.  having 
reoovered  against  the  host  for  false  imprisonment,  the  latter  may  maintain 
an  action  on  the  promise:  BaUersby'^s  Case,  Winch,  4&  Though  where  a 
justice  of  the  peace  called  upon  a  person  to  assist  a  constable  in  making  an 
arrest  upon  a  ccqtias  ad  saH^aeiendum,  stating  that  such  arrest  was  {awful, 
and  promising  to  indemnify  such  person  for  assisting  to  make  the  arrest,  and 
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it  tamed  oat  that  the  arrest  was  illegal,  and  jadgment  was  obtained  against 
the  party  assisttng  for  trespass,  who  then  bronght  suit,  it  was  held  the  in- 
denmity  was  illegal,  and  no  action  ooald  be  maintained  upon  it:  OwnpsUm  v. 
Lcmibert^  18  Ohio,  81.  The  court  commented  on  the  com  i^  BajUersbyt 
Winch,  48,  aupra  (under  the  name  of  Fletcher  v.  Hareougt),  which  was  cited 
by  the  counsel  for  the  plaintiff  as  being  directly  in  point,  and  approved  of  the 
decision,  but  distinguished  it  from  the  case  under  consideration,  as  in  Cfuimp' 
$Um  y.  Lambert,  the  innkeeper  did  not,  in  the  first  instance,  deprive  the  pris- 
oner of  his  liberty,  and  as  his  business  required  him  to  keep  all  persons  who 
came  along,  prisoners  as  well  as  others.  But  this  case  seems  to  conflict  with 
the  case  of  Jliarsh  v.  OM,  2  Pick.  284,  where  a  sheriff  had  an  execution 
against  a  corporation,  and  on  the  strength  of  a  promise  of  indemnity  from  the 
creditor's  attorney,  arrested  a  party,  supposing  him  to  be  a  member  of  the 
corporation,  though  he  declared,  and  subsequently  proved,  that  he  was  not; 
and  the  court  held  the  bond  valid.  A  bond  given  to  indenmify  a  publisher 
against  the  consequences  of  a  libel  is  invalid:  Shachell  v.  BogkTf  3  Scott, 
69;  nor  can  a  servant  sustain  an  action  on  a  bond  of  indemnity  for  the  damages 
he  has  been  compelled  to  pay  for  an  assault  and  battery  he  has  committed: 
Pienon  v.  Thompiont  1  Edw.  Ch.  (N.  T.)  212;  and  abend  to  indemnify  against 
a  void  bank-note  is  also  void:  Hoyden  v.  Dcufia,  3  McLean,  276. 

Whxbb  Act  Iztdsmkitied  against  is  Already  CoiaamD. — ^A  bond  to 
indemnify  against  the  consequences  of  an  unlawful  act  already  committed  Is 
valid:  Haeiei  v.  TUly,  11  Mod.  93;  Kneekmd  v.  Rogerij  2  Hall  (N.  Y.  Sup. 
Ot.),  679.  The  reason  which  declares  such  contracto  void,  when  the  act  is  to 
be  done,  does  not  apply  to  cases  where  the  act  indemnified  against  is  past, 
and  agreemente  to  indenmify  for  suchacte  stand  on  the  same  footing  as  other 
contracto.  Thus  a  contract  to  indemnify  a  sheriff  for  past  neglect  is  valid: 
HaU  V.  ffwUoon,  17  Vt.  244;  or  for  a  past  attachment:  &igia  v.  Nelmm^  117 
Mass.  468;  or  levy:  Qr^ffiithe  v.  ffardenbergh,  41  N.  T.  464;  or  for  an  escape 
already  happened:  Ohen  v.  DHffff9*  1  Gai.  460;  Doty  v.  Wiieon,  14  Johns.  878. 


Powell  v.  Matthib  us  al. 

[4  iBSDnx's  Law,  83.] 

SoBxnr  ootDTLD  KOT  Maintain  Action  against  Go-subbtt  at  Law  form- 
erly in  this  stote;  the  remedy  was  in  equity. 

LiASELiTr  ov  SuBETT  AT  CoMMON  Law  was  his  aliquot  proportion  of  the 
money,  asoertoined  by  the  number  of  sureties;  the  death  or  insolvency 
ol  one  of  the  sureties  did  not  enlarge  the  other's  liabilities. 

Bulk  ov  CoiofON  Law  ov  Bnoland  adopted'  in  this  steto  by  the  act  of 
1807,  B.S.,  c.  113,  sec.  2. 

SUBKT  OAN    NOT    MAINTAIN    JoiNT   AOTION  AGAINST    HIB    0o-8UBKnE8  at 

law  to  recover  their  share  of  the  liability,  but  each  must  be  sued  sepa- 
rately for  his  own  liability. 

PZiAinnnr  and  defendants  "were  suretieB  on  a  note  executed  by 
one  OarroL  Judgment  haying  been  obtained  against  the  sureties 
and  Oanol,  who  was  and  still  is  insolyent,  plaintiff  paid  the 
amount,  and  brought  a  joint  action  against  the  defendants  for 
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iheir  proportion.  Defendant  moyed  for  a  nonsuit  because  the 
cause  of  action  was  sereral  instead  of  joint.  Verdict  for  plaintiff, 
but  tiie  court  being  of  the  opinion  that  the  action  was  serezaly  set 
the  yerdict  aside  and  granted  a  nonsuit.    Plaintiff  appealed. 

No  counsel  for  the  plaintiff. 

Beid  and  Winstow^  contra. 

Bj  Court,  BumH,  0.  J.  In  equily.  it  has  alivays  been  held» 
that  there  should  be  relief  between  co-sureties,  upon  the  prin- 
ciple of  equality  applicable  to  a  common  risk;  and  upon  the  in- 
solvency of  one,  the  loss  has  been  divided  between  the  others, 
as  being  necessary  to  an  equalily.  The  court  of  equily,  from  its 
modes  of  proceeding  and  having  all  the  parties  before  it  at  once» 
is  able  to  adjust  their  rights  upon  this  principle  in  every  case, 
however  complicated  by  the  number  of  the  sureties,  or  bj  suc- 
cessive insolvencies.  In  a  single  suit  everything  may  be  fully 
investigated — ^the  property  of  the  principal  first  applied — ^full  or 
partial  indemnities  to  some  of  the  sureties  inquired  into  and  re- 
quired— and  the  insolvency  of  some  of  the  sureties  ascertained; 
and,  indeed,  the  loss  of  each  ascertained,  and  the  proper  contri- 
bution from  each  finally  and  oondusively  determined.  In  many 
instances,  a  court  of  law  is  incompetent  to  administer  the  jus- 
tice, to  which  sureties  may  be  entitied  as  against  each  other. 
For  that  reason,  it  was  formerly  held  in  this  state,  that  the 
ground  of  relief  in  the  courts  of  equity  "was  a  pure  equiiy,  and 
not  the  notion  of  mutual  promises  between  the  co-sureties;  and 
therefore  that,  at  common  law,  no  action  would  lie  for  one 
against  another,  even  where  there  were  but  two  sureties:  (7ar- 
rvngton  v.  Carwn,  CJonf.  (N.  0.)  216.  It  is  true,  that  about  the 
same  time  in  1800,  it  was  held  otherwise  in  England;  and  an 
action  at  law  was  sustained  for  one  surely,  who  paid  the  debt, 
against  another  for  contribution:  GoweU  v.  Edwards ^  2  Bos.  & 
Pul.  268.  But  it  was  there  found  necessary  to  restrict  the  ac- 
tion to  the  simple  cases  where  there  were  but  two  sureties,  or,  if 
there  were  more  than  two,  to  a  recovery  against  each  of  an  ali- 
quot proportion  of  the  mon^iy,  ascertained  by  the.  number  of 
the  sureties  merely.  It  was  found  impossible  to  carry  the  doc- 
trine further  at  law;  because  courts  of  law  proceed  only  on  con- 
tracts, and  could  not  imply,  that  there  was  more  than  the  one 
contract  between  the  sureties,  at  first  entered  into,  and  suppose, 
contrary  to  the  fact,  new  ones  to  spring  up  with  every  change  of 
the  circumstances  of  the  sureties  that  might  happen,  even  after 
the  payment  of  the  money  by  one  of  them.    As  far  as  an  aliquot 
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proportion,  acoording  to  numbers,  the  money  might  be  presomed 
to  have  been  paid  to  the  nsee  of  the  soretieB  severally.  But  on 
the  insolyencj  of  one  of  them  afterwards,  the  share  of  the  in- 
solvent could  not  be  made  then  to  change  its  character,  and  be- 
come money  paid  to  the  use  or  at  the  request  of  those  who  were 
solvent.  The  law  could  not,  in  such  complicated  cases,  do  com- 
plete justice  by  one  final  determination;  and  therefore  it  did  not 
undertake  it.  And  such  is  still  the  rule  in  England:  Browne  v. 
Lee,  6  Bam.  t  Oress.  689. 

In  this  state,  however,  the  dootiine  has  becfn  the  subject  of 
legislation,  in  the  act  of.  1807,  B.  S.,  c.  118,  sec.  2;  and  it  is  to 
be  considered  how  far  that  has  altered  the  law,  as  it  previously 
existed  here.  It  provides,  that  when  the  principal  is  insolvent, 
one  sureiy,  who  has  paid  the  debt,  may  have  his  action  on  the 
case  against  another,  "  for  a  just  and  ratable  proportion  of  the 
sum.''.  The  purpose  of  the  act  was,  probably,  nothing  more 
than  to  say,  that  the  rule  laid  down  in  Carrington  v.  Oanon, 
that  there  was  no  jurisdiction  at  law  in  any  case,  should  be  law 
no  longer;  leaving  the  question  to  the  courts,  what  in  each  case 
was  the  ''just  and  ratable  proportion,"  to  which,  as  far  as  a 
court  of  law  was  competent  to  ascertain,  the  parly  was  entitied. 
It  is  not  unlikely,  that  a  knowledge  of  the  case  of  Gowdl  v.  Ed- 
wards,  about  that  time  acquired,  might  have  induced  the  enact- 
ment, and  that  it  was  intended  to  transfer  its  principle  and 
nothing  more  into  the  act.  At  all  events,  it  furnishes  no  datafor 
determining  the  proportion,  but  the  number  of  the  sureties;  and 
thus  it  adopts  the  rule  of  that  case.  The  words  are:  **  Where 
there  are  two  or  more  sureties,  and  one  may  have  been  com- 
pelled to  satisfy  the  contract,  he  may  have  his  action  against 
the  other  surety  or  sureties  for  a  just  and  ratable  proportion  of 
the  sum."  The  proportion  here  spoken  of,  is  that  which  arises 
among  the  parties  to  the  contracts  specified  in  the  first  part  of 
the  sentence;  which  are,  first,  a  contract  in  which  there  axe  two 
sureties;  and  secondly,  a  contract  in  which  there  axe  more  than 
two. 

In  each  of  those  cases,  the  sureties  are  to  be  respectively  liable 
for  a  ratable  proportion;  namely,  where  there  axe  two  sureties, 
for  a  moiety,  and  where  there  are  more  than  two,  in  a  like  pro- 
portion, that  is,  according  to  their  number.  This  construction 
is  rendered  the  clearer,  when  attention  is  drawn  to  the  particu- 
lar case  in  which  the  action  is  given.  It  is  not  in  every  case,  in 
which  a  surety  makes  the  payment,  but  only  in  that  of  the  in- 
solvency of  the  principal,  or,  what  is  tantamount,  his  residence 
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out  of  the  state.  Those,  and  those  alone,  are  the  cases  within 
the  purview  of  the  act;  and  upon  the  supposition  of  that  state 
of  facts,  an  aliquot  part  according  to  numbers,  is  not  only  a 
ratable,  but  the  only  just  proportion  of  each  sureiy.  Without 
the  ineolyency  of  a  surety  also,  his  share  can  not  in  any  court 
be  imposed  on  the  others.  But  the  act  takes  no  notice,  that  one 
or  more  of  the  sureties  may  be  insolvent  or  reside  abroad,  nor 
gives  an  action  for  rights  arising  out  of  that  state  of  things. 
It  is  apparent  that  case  was  not  contemplated  by  the  legislature; 
and  therefore  no  rate  of  contribution  between  the  sureties,  as 
affected  by  the  insolvency  of  one  or  more  of  their  own  body,  or 
indeed  by  anything  else  but  the  insolvency  of  the  principal, 
was  thought  of,  or  is  provided  for  in  the  act.  The  object  was 
merely  to  change  the  form  in  the  single  instance  of  payment  by 
a  sureiy,  who  was  unable  to  obtain  reimbursement  from  the 
principal;  and  everything  else  was  left  as  before. 

It  follows  that  each  surety  is  liable  at  law  for  only  his  original 
aliquot  part;  and,  of  course,  an  action  can  not  be  brought  against 
two  or  more  jointiy,  but  each  must  be  sued  separately  for  his 
own  liability.  Indeed  there  is  another  consideration,  which  ren- 
ders it  perfectiy  clear,  that  a  joint  action  can  not  be  maintained; 
which  is,  that  the  plaintiff  might  thereon  raise  the  whole  recov- 
ery from  one  of  the  defendants^  in  the  first  instance,  although 
the  other  might  be  solvent — ^which  is  wholly  inadmissible. 
Moreover,  it  would  change  the  ratio  of  liability  even  in  case  of 
the  insolvency  of  one.  For  suppose  three  sureties.  A.,  B.,  and 
0.,  for  a  debt  of  three  hundred  dollars;  and  that  A.  pays  it  and 
then  sues  the  other  two  for  two  hundred  dollars.  If  B.  then 
become  insolvent  and  0.  pay  the  judgment,  he  would  then  pay 
more  than  his  proportion,  and  have  a  just  claim  on  A. — ^to 
return  to  him  fifty  dollars  to  equalize  their  loss.  But  it  is  an 
absurdity,  that  one  should  recover  in  one  action,  what  the  de- 
fendant may  have  a  right  to  recover  back  in  another  action; 
which  shows  that  no  action  can  be  allowed,  in  which  the  recov- 
ery will  not  be  confined  to  the  sum  for  which  the  defendant  is 
liable  at  all  events.  Beyond  such  a  liability,  justice  can  be  done 
between  persons  in  this  relation  only  in  the  court  of  equity. 

Judgment  affirmed. 

CoNTRiBUTXOK  AMONG  Ck)-8UBBTiES.— Contribution  among  oo-Buretiet  doM 
not  arise  from  any  oontraot  between  them,  bat  from  the  prindple  that  eqnal* 
ity  is  equity:  Moore  ▼.  Mowt^  15  Am.  Dec  523;  and  this  right  eiOBta  in  ixret 
of  one  who  has  paid  more  than  his  proportion:  BvrTW>%  v.  Oomef'  AdnCr^  I 
Id.  077;  Hend/enon  ▼.  Mclh^fee,  20  Id.  657;  Cage  v.  FmUt^  26  Id.  265s  B^ar- 
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rimm  v.  Lane^  27  Id.  607;  BcberU  y.  AdanUt  31  Id.  094;  Mcrrti  y.  Ihans,  35 
Id.  501;  though  for  limitations  upon  this  right*  see  McCormack  y.  Obannon,  5 
Id.  009;  Waters  v.  Hiley,  18  Id.  302;  Sherrod  y.  Woodward,  25  Id.  714;  Harri- 
rwm  Y.  JDone,  27  Id.  607;  Morrison  y.  PoyrUz^  32  Id.  92;  McPherson  v.  To/- 
ftoM,  Id.  191;  BcUney  y.  7ar6orot<(^A,  38  Id.  681.  The  principal  case  was  ap- 
proved in  May  y.  Smith,  Bnsb.  Eq.  198;  and  cited  to  the  point  that  the  liability 
of  a  surety  is  different  at  law  and  in  eqnity,  in  Samuel  y.  Zacherfff  4  Ired.  L. 
880. 

CoHTBiBunoN  AXONO  JoiNT  PRINCIPALS,  Onb  bkino  Ikbolvxnt:  See  Hen- 
dermm  y.  McDvffeet  20  Am.  Deo.  557i  and  note,  where  this  sabjeot  is  disonssed. 

CoNBTRUcnoN  OivxN  TO  AoT  ov  1807  BT  Pbincopal  Gasb  was  approved  aod 
followed  in  HaU  y.  RMoMm,  8  Ired.  L.  59. 


HoLLowELL  V.  W.  G.  Skinneb,  Seniob. 

[4  IBBDBU.'B  Law,  186.] 

QifT  o?  Pebsonal  Pbopbbtt  will  bb  Pbbsxticbd  when  a  father  plaoes  it 
in  the  possession  of  his  son  and  allows  him  to  use  it  as  his  own  for 
several  years. 

Ibbboulabitt  in  ExxounoN  Salb  can  bb  Takkn  Adyantaob  ov  only  hj 
the  owner  of  the  property  and  those  claiming  under  him. 

Tbotsb  for  the  conyezmon  of  certain  liye  stock.  Plaintiff 
claimed  as  purchaser  on  execution  against  W.  0.  Skinner,  jnn.; 
and  he  alleged  that  he  had  demanded  possession  of  the  defend- 
dant^  which  was  refused.  Defendant  proved  that  he  had  pur- 
chased a  certain  farm  with  the  live  stock  in  question  on  it;  that 
he  put  his  son,  W.  0.  Skinner,  jun.,  in  possession,  agreeing  to 
give  him  half  the  crop  that  was  on  the  land,  and  the  whole  prop- 
erty if  he  managed  it  and  conducted  himself  properly.  The 
son  remained  in  possession  for  several  years,  doing  as  he  pleased 
with  the  proceeds  of  the  crops,  but  did  not  dispose  of  the  other 
property;  the  liye  stock  claimed  was  the  same  as  that  on  the 
farm  when  the  son  took  possession.  The  defendant  contended 
that  there  was  no  gift;  and  that  the  execution  sale  was  void,  being 
en  mtuae.  Verdict  for  plaintiff.  Defendant  moved  for  a  new 
trial;  the  motion  was  not  granted.    The  defendant  appealed. 

Kinney  and  Iredell^  for  the  plaintiff. 

A.  Moore,  contra. 

By  Oourt,  Bititih,  0.  J.  The  opinion  of  the  court  is,  that 
upon  the  defendant's  own  evidence  there  is  a  legal  presump- 
tion of  a  gift  to  his  son  of  the  cattle  and  hogs  in  controversy. 
No  one  can  hesitate  as  to  the  true  nature  of  the  transaction  be- 
tween the  defendant  and  his  son,  who  knows  anything  of  the 
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oidinaiy  feelings  and  condact  of  parents  to^vards  their  sons, 
when  oome  to  man's  estate,  and  will  look  at  what  took  place 
between  these  persons.  It  is  preposterous  to  call  a  young  gentle- 
man his  father's  overseer,  who,  apon  returning  home  after  com- 
pleting his  education,  is  put  bj  a  wealthy  father  into  posaeesioii. 
of  a  fine  estate,  properly  stocked  with  slaves,  and  with  the  usual 
supplies  of  the  various  kinds  of  cattle  and  provisions,  which  in  con- 
versations with  his  friends  and  in  transactions  of  business,  the 
father  calls  his  son's,  and  with  which  the  father  does  not  interfere 
for  nearly  four  years.  On  the  contrary,  during  all  that  period,  the 
son  acts  in  the  management  of  the  estate  and  in  the  use  of  every- 
thing made  or  being  on  it,  as  if  they  vrere  his  own;  disposing 
of  all  the  crops  and  profits,  and  they,  too,  were  of  great  value, 
at  his  own  will  and  to  his  own  use.  It  is  true,  the  land  and 
slaves  did  not  become  his;  because  they  do  not  pass  but  by 
deed  or  writing.  But  before  the  act  of  1816  the  slaves  would 
have  been  the  son's  property;  and  even  since  that  act,  if  young 
Mr.  Skinner  had  remained  in  possession  of  them,  until  his 
other's  death,  intestate,  they  would  have  been  his,  as  an  ad- 
vancement from  the  beginning:  StaUings  v.  StaUings,  1  Dev.  Eq. 
298.  It  was  among  our  earliest  reported  adjudications,  that  if, 
when  a  child  went  to  house-keeping,  a  parent  put  a  slave  or 
other  chattel  into  the  child's  possession,  the  property  was  to  be 
deemed  in  the  possessor.  The  soundness  of  the  principle  cox^ 
sists  in  its  certain  conformity  to  the  intentions  of  almost  aU 
men  under  such  circumstances,  and  by  its  necessity,  as  a  pro- 
tection to  children  in  bestovdng  care  and  labor  on  what  can  not 
be  taken  from  them,  and  as  a  protection  also  to  persons  deal- 
ing with  the  children.  In  Farrd  v.  Perry,  1  Hayw.  2,  Judge 
Williams  laid  down  the  rule,  that  putting  a  chattel  into  a  child's 
possession  is  a  gift  in  law,  unless  the  contrary  be  proven;  and 
one  of  the  reasons  for  it  was,  that  otherwise  creditors  might  be 
drawn  in  by  false  appearances.  The  same  reasoning  is  given 
more  at  large  in  the  subsequent  case  of  Carter  v.  RuUand,  1  Id. 
97;  where  it  is  said,  that  when  the  possession  remains  with  the 
child  for  a  considerable  time,  it  will  be  necessary  for  the  father 
to  prove  very  clearly,  that  it  was  expressly  and  notoriously  un- 
derstood not  to  be  a  gift;  and,  further,  that  the  peace  of  fam- 
ilies and  the  securiiy  of  creditors  were  greatly  concerned  in  the 
law  being  thus  settled. 

To  no  case  could  those  reasons  be  more  applicable  than  to  the 
present.  The  only  thing  that  is  supposed  to  qualify  the  legal 
inference  from  the  son's  possession,  that  there  was  a  gift,  is,  that 
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when  the  father  put  the  son  into  possession  and  gave  him  half 
the  crop  then  growing,  he  added,  "  and  he  wotdd  giTe  him  the 
proi>6riy,  if  he  found  he  knew  how  to  manage  it,  and  conducted 
himself  properly."  But  that  does  not  rei>el,  but  rather  fortifies, 
the  legal  presumption,  that  both  the  father  and  son,  as  well  as  the 
rest  of  the  world,  considered  the  crops  and  the  various  kinds  of 
stock,  except  the  slaves,  the  proi>ert7  of  the  son.  It  is  ezpressljr 
stated,  that  the  son  made  what  use  of  the  crops  he  thought 
proper,  and  appropriated  them  to  his  own  use.  That  was  for 
three  or  four  years;  and  during  the  same  time  the  stock  also 
remained  in  his  possession,  without  any  complaint  of  his  son's 
conduct  or  claim  of  property  by  the  father,  but  on  the  contrary, 
with  repeated  declarations,  that  he  had  given  all  that  property 
to  his  son,  and  that  it  was  liable  to  his  debts.  How  can  it  be 
pretended  to  the  contrary?  A  father  may  lend  his  son  the  use 
of  land  and  negroes;  but  who  can  suppose,  that  any  one  would 
ever  think  of  borrowing  for  four  years  a  stock  of  sheep,  hogs, 
and  cows,  with  a  view  of  returning  the  same  specifioalfy,  or  ao» 
counting  for  the  increase?  Nothing  of  the  kind  was  contem- 
plated in  this  case;  for  the  son  must  have  killed  the  original 
stock  or  most  of  it  for  sale  or  consumption,  and  bred  more  upon 
his  own  provisions  and  with  his  own  care.  The  discovery  of  the 
son's  embarrassments  induced  the  defendant  to  resume  Vke  pos* 
session  of  the  land  and  negroes,  and  tempted  him  also  to  claim 
again  the  other  chattels,  as  being  in  some  sort  appurtenant  to 
the  plantation.  But,  until  that  discovery,  all  parties  regarded 
them  as  an  advancement  to  the  son,  and,  therefore,  as  his  prop- 
erty, and  although  the  land  and  negroes  might  be  resumed,  the 
other  chattels  could  not,  to  the  prejudice  of  the  son  and  his 
creditors. 

In  our  opinion,  therefore,  the  jury  ought  to  have  been  in- 
structed that  the  property  was  in  tlie  son,  and  consequently 
passed  to  the  plaintiff  by  the  sheriff's  sale.  That  condusion 
renders  it,  perhax>s,  uzmecessary  to  consider,  whether  the  sub- 
sequent observations  to  the  jury  were  correct  or  not;  since,  even 
if  they  be  erroneous,  the  verdict  being  right  in  point  of  law, 
upon  the  whole  case,  ought  not  to  be  disturbed:  Jibmson  v. 
Clarke,  8  Dev.  171.  Tet,  as  we  do  not  concur  in  those  observa- 
tions, and  the  contrary  might  be  inferred  from  our  silence,  it 
seems  to  be  incumbent  on  us  to  state  the  opinion  entertained  by 
the  court. 

The  learned  judge,  upon  the  assumption  that  there  had  been 
no  gift,  gave  it  as  his  opinion,  that,  if  the  defendant  knew  his 
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Bon  was  obtaming  credit  upon  the  faith  of  this  property,  and 
took  no  steps  to  correct  the  mistake,  but  sndEered  his  son  to  go 
on  in  obtaining  a  false  credit,  the  father  wonld  not  be  i>eTmitted 
to  set  up  his  title  against  the  plaintiff;  provided,  however,  the 
debt,  for  which  the  sale  to  the  plaintiff  was  made,  was  in  tact 
contracted  on  the  faith  of  this  proi>erty.  For  imposition  on 
particular  creditors  by  false  representations  of  the  son's  credit, 
the  defendant  might  be  made  liable  in  a  proper  action.  But 
even  an  express  fraud  of  that  kind  would  not  work  a  change  of 
proi>ert7,  so  as  to  render  what  was  really  the  property  of  the 
&ther  subject  to  an  execution  against  the  son.  If  this  was  a 
loan  and  not  a  gift  to  the  son,  we  think  the  defendant  would 
have  been  entitied  to  a  yerdict.  In  our  opinion,  indeed,  the 
law  is  clear,  that  it  was  a  gift.  But  thatis  noton  the  ground  of 
actual  deception  on  particular  persons,  as  to  whom,  and  not  as 
to  others,  it  is  to  be  deemed  the  son's  property.  The  rule  rests 
on  the  tendency  to  deceiye  the  world,  arising  out  of  a  long  un- 
qualified possession  of  chattels  derived  from  a  father  by  a  child 
on  settling  in  life.  To  counteract  that  tendency,  as  a  genenl 
mischief,  is  one  among  several  sufficient  reasons  for  the  pre- 
sumption of  a  gift,  where  it  does  not  appear  that  it  was  ex- 
pressly a  loan.  If  obtaining  false  credit  with  particular  persons, 
on  the  faith  of  property  in  the  son's  possession,  would  make  a 
quasi  estoppel  on  the  father  against  claiming  it,  the  cases  of  ex- 
press loans,  and  of  slaves  even,  would  be  within  the  rule;  as,  wa 
suppose,  they  unquestionably  are  not.  Our  view  is,  that  a  pos- 
session of  a  chattel  by  the  child  under  the  father,  not  expressly 
as  a  loan,  is  evidence  in  law,  that  there  was  really  a  gift — as  is 
known  to  be  the  actual  intent  of  the  parent  in  a  vast  majority  of 
the  instances,  in  which  a  child  receives  such  things  from  a 
parent. 

If  the  property  was  in  the  son,  the  defendant  is  not  concerned 
whether  the  sheriff  conducted  the  sale  properly  or  not.  The 
son,  and  those  claiming  under  him,  can  alone  make  the  objec- 
tion. 

Judgment  affirmed. 

Pbesumption  of  a  Gift  Abisbs  when  a  parent  deliven  property  to  a  child 
and  allows  it  to  remain  m  his  poMeasion:  lUzhugh  v.  Andertont  3  Am.  Dee. 
625;  De  Grafenreid  y.  Mitchell,  15  Id.  648.  The  principal  caee  was  referred 
to  with  approval  in  McMedey  y.  HaH^  8  Ired.  L.  483.  See  also  the  oaae  of 
Skinner  y.  Skinner,  4  Id.  175,  which  grew  oat  of  the  same  truuaotion  as  the 
principal  case. 
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Smeth  v.  Beatty. 

[9  Ibkdkll's  Equitt,  466.] 

WiAxmBi  ov  MnrB  Alone  in  Party  Oontraotino,  wifhovt  toodt  !■  not 

snfEUdant  groand  to  invalidate  an  instnunent. 
Quo  Aos  Alonb  is  not  a  Qbound  fob  Intaubatino  Oonteact  nnlni 

oombiaed  with  weakness  of  mind  and  fraud. 
Vwmaat  la  not  Bound  to  Disolosb  thb  Fact  that  there  is  a  gold  mine  ofB 

the  land  sold,  though,  if,  on  being  interrogated  as  to  that,  he  denies  all 

knowledge,  the  denial  will  be  a  fraud. 

Apfkal  from  an  interlocutoiy  order,  dixeotmg  the  injiinotion 
which  had  been  obtained  in  the  case  to  be  continued  until  the 
hearing.  Plaintiff  alleged  that  he  was  very  old,  and  unable  to 
make  a  contract,  and  given  to  an  immoderate  use  of  liquor; 
that  defendant  being  aware  of  this,  and  that  there  was  a  rich 
gold  mine  on  plaintiff's  land,  of  which  the  plaintiff  was  igno- 
rant, got  him  intoxicated,  when  his  son,  with  whom  he  liyed, 
was  away,  and  obtained  a  lease  of  the  land  from  him,  the  rent 
to  be  a  tenth  of  the  gold  obtained.  The  bill  further  charged  that 
the  defendant  represented  that  he  was  about  to  endeayor  to  find 
out  whether  there  was  gold  on  tho  land,  when  in  reality  he  had 
already  picked  up  considerable  on  ilie  surfikoe;  and  that,  on  in- 
terrogation,.he  denied  finding  gold  on  the  land,  and  expressed 
himself  as  doubtful  whether  there  was  any.  The  bill  prayed  an 
injunction  to  restrain  defendant  from  working  the  land  (which 
was  granted  by  a  judge  out  of  court),  and  that  the  lease,  hav- 
ing been  obtained  by  fraud,  be  surrendered  up.  The  defendant, 
in  his  answer,  denied  all  the  allegations  of  the  bill,  except  that 
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he  admitfl  finding  a  few  i>ennyweights  of  gold  on  the  land  prior 
to  the  lease;  but  he  denies  being  interrogated  as  to  whether  he 
had  found  gold,  or  that  he  had  ever  said  there  was  no  gold  on 
the  land.  He  states  that  the  lease  was  attested  by  two  respect- 
able witnesses;  and  that  the  cnstomaiy  rent  of  surface  mines  is 
from  one  sixth  to  one  fifteenth  of  the  product;  that  he  has  ten- 
dered plaintiff  all  the  rent  due  him;  he  denies  all  fraud,  etc. 
After  the  answer  had  been  filed,  the  defendant  moved  the  court 
to  dissolve  the  injunction;  the  motion  was  denied,  and  the  in- 
junction .ordered  to  be  continued  to  the  hearing.  By  leave  of 
the  court,  the  defendant  appealed. 

Alexander^  Hohe^  and  Ofbome^  for  the  plaintiff. 

Caldwell,  oorUra. 

By  Court,  Daniel,  J.  Weakness  of  mind  alone,  without  fraud, 
does  not  appear  to  be  a  sufficient  ground  to  invalidate  an  instru- 
ment. It  is  said  that  acourt  of  equiiy  will  not  measure  the  size 
of  people's  understandings  or  capacities:  1  Madd.  Ch.  Pr.  280. 
Excessive  old  age,  with  weakness  of  mind,  may  be  a  ground  for 
setting  aside  a  conveyance  obtained  under  such  ciroumstanoes. 
But  old  age  alone,  without  some  proofs  of  fraud,  will  not  in- 
validate a  ti^nsaction:  Id.  283.  The  answer  denies  that  the 
plaintiff  was  incapable  to  contract  when  the  lease  was  made, 
either  from  old  age  or  intoxication.  A  vendee,  who  knows  that 
there  is  a  gold  mine  on  the  land,  is  not  compelled  to  disclose  that 
fact  to  the  vendor.  But,  if  he  is  interrogated  as  to  his  knowledge 
of  such  a  thing,  and  he  then  denies  any  knowledge  of  the  mine, 
this  denial  will  make  the  transaction  fraudulent.  The  defendant 
admits  that  he  had  picked  up  some  gold  on  the  land  before  the 
lease  was  executed,  and  he  does  not  slate  in  his  answer  that  he  dis- 
closed that  fact  to  the  lessor.  But  he  expressly  denies  that  he  was 
ever  interrogated  by  any  one  on  that  subject,  or  ever  made  any 
false  representations  concerning  the  gold  so  by  him  picked  up. 

The  nature  of  the  rent  reserved  in  the  lease  clearly  shows  the 
lessor  knew  for  what  purpose  the  lease  was  taken  by  the  lessee. 
It  seems  to  us  that  the  defendant  has  folly  and  &irly  answered 
evezy  material  charge  and  allegation  in  the  bill;  and  that  he  has 
expressly  denied  every  charge,  which,  if  undenied,wotdd  au- 
thorize a  court  of  equity  to  declare  the  lease  fraudulent.  Wa 
therefore  think,  that  the  order  made  by  the  court  below,  con- 
tinuing the  injunction  to  the  hearing  of  the  cause,  was  enoneous* 
and  that  the  injunction  should  have  been  diaaolved. 

Older  to  be  certified  accordingly. 
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Aas  OB  Mbntal  Weakness  as  AprsoTiNa  Power  to  CoNraAcr.—Im- 
becility  or  weakness  of  undentanding,  not  amounting  to  idiocy  or  lunaey,  is 
not  sofficient  ground  to  avoid  a  deed  at  law,  though  the  grantor  may  have 
been  a  fit  subject  for  a  commission  in  the  nature  of  a  writ  de  lunaUeo  inqui- 
rendo:  JtuJaxm  v.  King,  15  Am.  Dec.  354.  But  there  must  be  an  absence  of 
fraud,  and  if  there  be  unfairness  in  the  transaction,  the  mental  imbecility  of 
the  party  may  be  taken  into  the  account  to  show  such  fraud  as  will  annul  the 
contract:  OvoingB*  Ccue,  17  Id.  311.  *  The  principal  case  was  cited  as  authority 
on  the  question  as  to  whether  mental  weakness  was  sufficient  to  invalidate  a 
contract,  in  SuUles  y.  Hay,  6  Ired.  Eq.  127,  and  Harihy  v.  SHia,  PhiU.  Bq.  107. 


MoLttbe  v.  Benoenl 

[3   iBBDCIiL'S   BQUITT,    613.] 

Obmpitob  bt  Judgment  in  Anotheb  State,  against  a  oitiEen  of  the  same 
state,  can  not  come  into  this  state  for  satisfaction  out  Of  the  debtor's 
property,  situated  here. 

Judgment  ov  Ck^uBT  ov  One  State  is  Deemed  Valid  and  aondfauuTs  In  tbe 
eourts  ol  a  sister  state. 

Idem — Goubts  will  Aid  Execution  of  Fobbion  Judgment  by  receiving 
it  as  evidence  of  a  debt»  or  of  property,  when  it  is  made  the  subject  oH 
direct  action  or  defense  in  those  courts,  and  in  no  other  manner. 

Idem — Judgment  or  Sisteb  State  can  not  be  Enjobged  hebe  by  process 
of  execution  issued  by  our  courts  in  the  first  instance,  for  tiie  defendant 
has  a  right  to  contest  the  fact  whether  it  be  a  judgment  in  another  state 
or  not. 

Bquitt  is  Ancillabt  to  Law  in  Aiding  Cbeditobs  by  judgment  and  ex- 
ecution in  our  own  courts,  where  it  is  necessary  for  their  satisfaction. 

Bquitt  will  not  Intebpose  to  Aid  Cbeditobs  by  a  foreign  judgment  on 
the  ground  of  necessity,  where  the  necessity  arises  from  a  defect  in  the 
law  of  the  country  to  which  all  the  parties  ^long. 

Affealb  both  by  the  plaintifr  and  some  of  the  defendants  from 
an  interlocutory  order.  Plaintiff  alleged  in  his  bill  that  all  the 
parties  are  citizens  of  South  Carolina,  except  Benceni;  that  he 
obtained  a  judgment  against  D.  Thomas,  the  elder;  that  Thomas 
was  in  possession  of  certain  slaves,  and  to  defeat  the  execution 
of  the  judgment,  and  by  means  of  covering  them  with  a  pre- 
tended incumbrance  in  this  state,  he  and  his  children,  by  an 
arrangement  with  Benceni,  removed  the  slaves  to  this  state, 
where  they  were  attached  by  Benceni  for  a  debt  alleged  to  be 
due  him;  that  this  debt  was  fictitious,  and  contrived  for  the 
purpose  of  defeating  plaintiffs  claim.  The  bill  further  alleges 
that  the  slaves  are  claimed  by  the  children  under  a  conveyance 
from  their  father,  but  charges  that  the  conveyance  was  volun- 
tary and  without  consideration,  and  made  many  years  ago,  when 
the  children  were  infants,  since  which  time  the  father  had  con- 
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tinued  to  possess  and  use  the  slaves.  The  bill  piajed  a 
coveiy,  and  that  an  account  be  had  between  Thomas,  the  elder, 
and  Benceni,  and  if  any  balance  be  found  in  the  latter's  favor, 
that  it  be  paid,  and  that  then  the  negroes  be  condemned  to 
satisfy  plaintifiTs  claim.  The  defendants  answered  separately, 
denying  any  ooUtudon.  The  children  of  Thomas  specially  allege, 
after  denying  the  collusion,  that  the  negroes  belong  to  them  by 
a  deed  of  conveyance  from  the  father,  who  had  advanced  his 
other  children  in  a  similar  manner;  and  that  they  removed  the 
slaves  from  the  state,  so  as  to  avoid  the  seizure,  and  thus  escape 
litigation.  Benoeni  also^  after  denying  collusion,  alleges  that 
he  attached  the  slaves  believing  them  to  be  the  properly  of 
Thomas  the  elder,  and  then  sets  forth  a  claim  against  him,  on 
which  the  attachment  was  levied.  An  order  of  sequestration 
was  made  and  a  writ  issued,  when  the  bill  was  filed.  The  de- 
fendants, after  answering,  moved  respectively  to  dischazge  that 
order,  and  set  the  negroes  at  large;  the  motion  was  granted  as 
to  Benceni,  but  refused  as  to  the  other  defendants,  and  the 
order  was  continued  till  the  hearing.  The  plaintiff  appealed 
from  the  part  of  the  decree  in  favor  of  Benceni,  and  the  chil- 
dren of  Thomas  appealed  from  the  residue. 

Alexander,  for  the  plaintiff. 

CaldweU  and  Boyden,  contra. 

By  Court,  Butun,  C.  J.  The  question  raised  by  these  ap- 
peals is,  whether  the  plaintiff  has  such  an  interest  in  the 
slaves  in  controverGfy,  or  has  stated  such  a  case  as  authorizes 
the  court  to  interfere  with  the  possession  of  them  by  the  de- 
fendants, or  to  interrupt  legal  proceedings  between  the  defend- 
ants themselveB,  for  the  purposes  respectively  of  asserting  a 
title  to  the  slaves  in  some  of  the  defendants,  or  of  asserting  hj 
ano,ther  a  right  to  satisfaction  out  of  them  for  the  debt  of  yet 
another  of  the  defendants,  by  laying  hold  of  the  properly  and 
bringing  it  into  this  court. 

As  between  the  plaintiff  and  Benceni  separately,  there  would 
seem  clearly  to  be  no  ground  for- the  interposition  of  the  court 
of  equity.  They  both  claim  as  creditors  of  the  same  person, 
each  insisting  that  the  negroes  are  the  property  of  that  person, 
and  liable  for  his  debts.  Even  if  it  were  true,  that  the  negroes 
were  brought  into  this  state  at  the  instance  of  Benceni,  in  order 
that  he  might  gain  a  preference  over  the  plaintiff  by  attaching 
here  before  the  other  could  seize  in  South  Carolina,  there  would 
be  nothing  for  the  cognizance  of  this  court.     It  would  be  simply 
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ft  case  of  legal  prioiiiy,  obtained  by  a  vigilant  creditor,  against 
which  equiiy  oonld  not  relieye  at  the  instance  of  a  less  active 
ereditor,  who  had  no  specific  title  or  lien  on  this  property.  But 
all  agency  on  the  part  of  Benceni  in  getting  the  negroes  here  is 
denied,  and  it  seems  he  owes  his  prioriiy  to  good  luck  rather 
than  any  foresight  of  his  own.  The  plaintiff,  therefore,  has 
nothing  but  his  own  want  of  diligence  to  find  fault  with  upon 
this  part  of  the  case.  How  far  the  court  of  equity  might  go  in 
relieving  at  the  instance  of  a  creditor  by  judgment  and  execu- 
tion against  an  attachment,  upon  the  ground  that  the  debt 
therein  demanded  was  not  real,  and  that  the  process  was  sued 
out  and  kept  on  foot  coUusively  for  the  purpose  of  covering  the 
property  and  withdrawing  it  from  the  reach  of  just  creditors,  we 
do  not  think  it  necessary  to  say  definitely.  Probably  the  nature 
of  the  debt  and  the  fraudulent  purpose  might  be  inquired  into,  in 
the  same  manner  and  for  the  same  purpose,  as  if  the  proofs,  in- 
stead of  being  an  attachment,  were  an  execution  on  a  fraudulent 
judgment.  But  in  this  case  the  debt  appears  to  be  due  to  Ben- 
eeni  in  the  first  place,  and,  in  the  next,  all  concert  between 
that  pariy  and  all  the  others  is  denied;  and  it  is  evident  that, 
whether  the  debt  be  owing  or  not,  Benceni  really  claims  it  as 
against  his  alleged  debtor,  and  that  his  attachment  is  a  Inmajide 
litigation  to  obtain  satisfaction  out  of  this  property,  as  against 
all  the  other  parties,  plaintiff  and  defendants.  There  is  then  no 
principle,  on  which  the  jurisdiction  can  be  changed,  or  an  im« 
pediment  thrown  in  the  way  of  this  defendant  in  prosecuting  his 
legal  remedy,  and  keeping  all  the  advantages  which  he  thereby 
has  at  law.  Upon  this  ground  alone,  therefore,  the  court  would 
hold,  that  there  was  no  error  in  so  much  of  the  decree  as  the 
plaintiff  appealed  from,  and  order  it  to  stand  affirmed,  with 
costs  to  Benceni.  But,  in  truths  the  cause,  as  between  these 
parties,  need  not  be  determined  on  those  particular  circum- 
stances, but  falls  within  a  general  principle,  on  which  the  whole 
case  must  be  decided  against  the  plaintiff,  as  we  think. 

The  general  principle  alluded  to  is  this:  that  a  creditor,  by 
judgment  in  another  state,  against  a  citizen  of  the  same  state, 
can  not  come  into  this  state  for  satisfaction  out  of  the  debtor's 
property,  situated  here.  We  do  not  take  notice  of  claim  set  up 
to  the  negroes  by  the  children  under  the  father's  gift;  because 
assuming  them  to  belong  to  the  father,  the  plaintiff  can  not 
reach  them  in  this  way.  The  proceeding  is  primcB  impressionia. 
We  are  not  informed  of  anything,  that  can  be  made  to  serve  as 
a  precedent;  though,  doubUess,  the  case  has  occurred  in  very 
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many  instanoesy  where  the  debtor  had  no  prc^rfy  in  the  state 
in  which  the  judgment  was  rendezed,  but  it  was  removed  into, 
or  before  was  sitoate  in  another  state;  and  attempts  li^  the 
present  would  have  been  often  made,  if  they  could  have  been 
carried  through.  It  is  truCy  the  judgment  of  the  court  of  one 
stale  is  deemed  Tslid  and  condusiye  in  the  courts  of  a  sister 
state.  What  was  done  under  a  judgment  in  the  state,  in  which 
it  was  rendered,  is  sustained  by  them,  if  brought  into  litigation 
in  the  courts  of  another  state.  So  the  latter  courts  will  aid  in 
its  execution,  when  necessary  to  render  it  effectuaL  But  they 
give  such  aid  in  its  execution  by  receiving  it  as  evidence  of  a 
debt,  or  of  property,  when  it  is  made  the  direct  subject  of  action 
or  of  defense  in  those  courts;  and  in  no  other  manner.  Atleast 
we  are  not  aware  of  any  case,  in  which  the  courtof  one  state haa 
undertaken  to  give  an  extraordinary  remedy  to  a  creditor,  hj 
judgment  in  another  state,  merely  on  the  ground,  that  the  lawa 
of  his  own  state  did  not  furnish  an  effectual  remedy.  If  such 
be  the  fact,  he  must  look  to  his  own  domestic  authorities  to  alter 
and  amend  their  laws,  and  not  to  the  tribunals  of  another  state 
to  supply  that  want  of  an  effectual  remedy.  But  every  countiy 
must  be  presumed  a  competent  judge  of  the  justice  due  between 
its  own  citizens^  and  to  provide  effectoal  means  for  administer^ 
ing  it.  Therefore,  if  these  negroes  be  the  property  of  Daniel 
Thomas  the  elder,  and  were  subject  to  the  plaintiff's  satisfac- 
tion, it  can  not  be  supposed  that  the  law  of  South  Carolina  will 
not,  in  some  manner,  compel  him  to  assign  them  to  the  plaintiff, 
or  to  some  officer  of  the  law,  to  dispose  of  and  apply  the  pro- 
ceeds for  the  benefit  of  the  plaintiff  and  his  other  creditors. 
So  if  the  children  of  Thomas  have  done  the  plaintiff  a  vnrong  in 
removing  the  negroes,  it  is  a  wrong,  made  so  by  the  laws  of 
South  Carolina,  and  perpetrated  there  by  her  own  citizens,  who 
must  be  taken  to  be  duly  amenable  to  her  laws.  Hence  there  ia 
no  reason  for  the  interference  of  our  courts  between  persons,  all 
of  whom  are  alien  to  our  laws  and  tribunals,  and  have  access  to 
their  native  institutions.  It  may  be  here  observed,  that  in  thia 
spirit  is  our  attachment  law  conceived;  which  gives  not  thai 
remedy  against  a  person  residing  in  another  government  to  an- 
other person  also  residing  in  another  government.  We  believe, 
that  a  similar  provision  is  found  in  the  codes  of  all  the  states, 
which  give  the  process  of  attachment;  and  it  proceeds  on  the 
idea,  that  it  is  not  incumbent  upon  one  state  to  administer  jus- 
tice between  citizens  and  inhabitants  of  other  states,  but  recourse 
may  be  had  to  the  country  having  jurisdiction  over  the  persona. 
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A  judgment  in  another  state  can  not  be  enforced  here,  by  pro- 
cess of  execution  issued  bj  our  courts  in  the  first  instance;  for 
the  defendant  has  a  right  to  contest  the  &ct,  whether  it  be  a 
judgment  in  another  state  or  not.  Therefore,  it  must  be  made 
the  subject  of  an  action  here,  and  the  demand  become  due  by 
a  judgment  of  our  courts,  before  the  party  can  have  execution 
here. 

We  entertain  that  jurisdiction,  because  the  party  has  come 
inthin  the  state;  and  we  execute  against  him  our  own  judgment. 
But  as  we  can  not  execute  a  judgment  abroad  by  process  here 
at  law,  so  it  seems  necessarily  to  follow,  that  a  court  of  equity 
here  ought  not  to  condemn  property  that  it  can  lay  hold  of  for 
the  satisfaction  of  such  a  judgment.  Equity  is  anciUaxy  to  the 
law  in  aiding  creditors  by  judgment  and  execution  in  our  own 
courts,  where  it  is  necessaiy  for  their  satisfaction.  But  then 
the  persons  and  property  are  within  the  state,  and  no  jurisdic- 
tion is  arrogated  over  persons  or  things  abroad.  The  interpo- 
sition of  the  court  is  here  invoked  upon  the  same  plea  of 
necessity.  But  it  is  not  a  similar  necessity;  nor  one  that  can  be 
admitted  to  exist.  The  supposed  necessity  consists  in  a  defect 
imputed  to  the  law  of  the  countiy  to  whidi  all  the  parties  be- 
long, in  not  providing  against  the  power  of  a  debtor  to  put  his 
jproperty  out  of  the  way  of  his  creditor,  or  in  not  compelling 
him  to  produce  it  or  make  it  subject  to  the  debt,  or  in  not  giv- 
ing just  redress  against  third  persons,  who  have  aided  the  debtor 
in  such  his  wrongful  acts.  It  may  be,  that  the  law  of  South 
Carolina  is  lame  in  all  these  particulars,  and  that  help  from 
some  oilier  quarter  is  necessaiy.  But  we  can  not  believe,  that 
by  process  against  the  body  or  some  other  means,  the  creditor 
can  not  have  due  redress  in  his  own  state.  If,  however,  it 
fjhould  be  otherwise,  the  necessity  of  the  plaintiff's  case  calls 
for  legislative  assistance  at  home,  and  can  not  instigate  the 
judicial  tribunals  of  this  state  to  enforce  a  judgment  not  rendered 
bere,  and  against  a  person  not  resident  within  our  jurisdiction. 

Our  opinion,  therefore,  is,  that  so  much  of  the  decree  as  con- 
tinued the  order  of  sequestration  against  any  of  the  defendants 
was  erroneous,  and  ought  to  be  reversed,  with  costs  to  the  de- 
fendants.   All  which  must  be  certified  to  the  court  of  equity. 

Ordered  accordingly. 

JiTDOKXNTB  ov  SisTBR  Statu,  Etteot  ov:  See  note  to  Bartla  v.  Ktiigkt, 
2  Am.  Dec.  36,  diicnwing  this  iabject;  a1m>  Wemioag  v.  Pavttn^,  25  Id.  317; 
Iktdkr  V.  Jihrrel,  35  Id.  143,  the  notes  to  which  refer  to  other  oaeee  in  tUe 
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Kee  V.  Yasseb. 

(3  Ibbdkll's  BQVxn,  SO.] 

Wm  OAir  MOT  AoQUiBK  Separatb  Pbopbrtt  from  USB  Husband  in  har 
Mviqgiy  oat  of  a  volmitary  allowance  from  her  husband,  except  by  a 
olear^  imvooaUe  gift,  either  to  some  person,  as  a  tmstee,  or  by  some 
dear  and  distlnot  aot  of  his,  by  which  he  dlyests  himself  of  the  property. 

Wiia'&  Satikos  abb  hxb  Sbparatb  Pbofxbtt,  when  the  hnsband  acknowl- 
edges at  sondty  times  that  they  are  her  separate  property;  and  they  keep 
separate  aoooonts  at  neighboring  stores;  and  a  loan  of  the  savings  is  made 
by  her,  with  her  husband's  consent,  and  a  bond  for  the  same  taken  is 
her  name;  and  the  hnsband  himself  borrows  money  from  the  wife. 

At  spring  term,  1843,  of  the  Northampton  equity  oourt,  this 
cause  was  set  for  hearing,  and  ordered,  by  consent  of  the  parties, 
to  be  transmitted  to  the  supreme  court.    The  opinion  states  the 


B.  F.  Moore,  for  the 

Bragg,  contra. 

By  Court,  DAHna.,  J.  The  plaintiff  in  his  bill  states  that  the  de- 
fendant, Nancy,  was  the  widow  of  his  testator,  John  Croker.  That 
she,  before  and  after  the  death  of  the  said  testator,  got  into  her 
possession  large  sums  of  money  and  evidences  of  debt,  belong- 
ing to  the  estate  of  his  testator,  to  the  amount  of  one  thousand 
dollars,  or  upwards;  that  the  said  Nancy  has  since  intermarried 
with  the  other  defendant,  James  Vasser,  and  that  the  said  Yas- 
ser has  got  into  his  hands  much,  if  not  all,  of  said  moneys,  and 
now  refuses  to  surrender  the  same,  or  in  any  manner  to  account 
with  him  for  the  same.  The  defendant,  Nancy  Yasser,  in  her 
answer,  states  that  she  has  rarrendered  to  the  plaintiff,  as  the  ex- 
ecutor of  John  Croker,  everything  of  which  she  has  had  the  pos- 
session or  control,  which  in  law  or  equity,  as  she  is  advised,  he 
had  any  right  or  claim  to.  This  defendant  further  states  that  the 
testator  gave  her  two  notes  against  two  merchants,  one  against 
one  Southall  for  eighteen  dollars,  or  thereabouts,  and  the  other 
against  one  Clark,  for  the  purpose  of  discharging  the  separate 
account  these  men  had  against  her  in  their  stores:  and  that 
these  were  all  the  evidences  of  debt  that  this  defendant  ever  had 
of  the  testator's:  that  she  being  so  advised,  returned  these  notes 
to  the  plaintiff.  This  defendant  sayeth,  that  before  she  married 
Croker,  who  was  a  man  of  a  large  estate,  she  was  a  poor  widow 
with  two  children,  by  the  name  of  Whitehead.  That  he,  Croker, 
gave  her,  to  her  own  sole  and  separate  use  and  benefit  (to  en- 
able her  to  maintain  the  said  two  children),  what  money  she 
could  make  by  the  use  of  her  needle  (she  being  a  good  tailoress). 
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the  sale  of  f owls,  oggs,  batter » and  yegetahles  from  their  garden : 
that  Croker  always  recognized  this  money  as  belonging  to  her, 
and  they  two  kept  separate  store  accounts:  that  in  the  course  of 
many  years  (liying  between  the  Petersburg  and  Portsmouth 
railroads,  and  near  to  each),  she  was  enabled  to  save  the  sum 
of  about  three  hundred  and  fifiy  dollars:  that  she  was  in  the 
habit  of  loaning  this  money,  and  taking  the  bonds  in  her  own 
name,  with  the  approbation  of  her  husband.  She  farther  states 
that  the  present  plaintiff  has  paid  to  her  the  purchase  money 
(about  three  hundred  dollars),  of  a  small  tract  of  land,  which 
belonged  to  her  first  husband,  and  afterwards  became  the  prop- 
erty of  Croker,  and  which  Croker  had  sold  to  the  plaintiff,  tak« 
ing  the  bonds  therefor  payable  to  her  two  Whitehead  children. 
Both  these  sums,  with  what  she  has  saved  since  the  death  of 
Croker,  amounting  in  all  to  about  the  sum  of  seven  hundred 
and  thirty  dollars,  which  the  other  defendant,  James  Yasser, 
admits  came  to  his  hands  since  the  marriage:  and  he  says  that 
he  has  eicecuted  a  bond  to  pay  five  hundred  dollars  to  each  of 
the  two  Whitehead  children  when  they  come  of  age,  and  to  fur- 
nish each  with  a  horse,  saddle,  and  bridle.  They  deny  receiv- 
ing of  Croker's  estate  any  money  or  evidences  of  debt,  except 
as  above  stated.    There  was  a  replication  to  the  answers. 

We  are  glad  to  see  that  the  testimony  in  this  cause  has  been 
well  taken.  And  we  must  say  that  it  substantially  supports  the 
statements  made  in  the  answers.  There  are  species  of  allowance 
to  the  wife  by  the  husband,  which  may  be  classed  under  the 
head  of  pin-money.  It  is,  where  he  permits  his  wife  to  have 
and  make  of  certain  articles  of  his  property,  either  for  her  own 
use,  or  in  consideration  of  her  supplying  the  family  with  par- 
ticular kinds  of  necessaries,  or  when  he  makes  to  her  a  yearly 
allowance  for  keeping  his  house.  The  profits  in  the  first  case, 
and  the  savings  in  the  other,  will,  in  equity,  be  considered  as 
the  wife's  own  separate  estate,  although,  at  law,  they  belong  to 
the  husband,  upon  the  principle  that  all  the  personal  property 
which  a  married  woman  acqxiires  is  that  of  her  husband.  A 
leading  case  on  this  subject  is  Slanning  v.  Style,  3  P.  Wms.  337; 
vide  also  Sir  Paul  NeaTs  Case,  Prec.  Ch.  44,  cited  in  Herbert  v. 
Herbert;  Lady  TirreWs  Case,  2  Eq.  Ca.  Abr.  155;  2  Boper 
on  Husb.  and  W.  138.  After  marriage,  the  husband  may  per- 
mit his  wife  to  carry  on  a  separate  trade,  and  all  that  she  earns 
in  the  trade,  will,  in  equity,  be  her  separate  property,  and  be 
applicable  and  disposable  by  her,  as  such,  subject  to  the  de- 
mands affecting  it:  2  Boper  on  Husb.  and  W.  171. 
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It  is  tnie»  that  the  courts  of  equity  in  modem  times  have  laid 
down  the  principle,  that  a  wife  can  not  acquire  separate  prop- 
ertf  from  her  husband,  in  her  savings,  out  of  a  Yoluntsxy  allow- 
ance from  her  husband,  except  by  a  clear  irrevocable  gift,  either 
to  some  person  as  a  trustee,  or  by  some  clear  and  distinct  act  of 
his,  by  which  he  divests  himflelf  of  the  property:  McLean  y. 
2kmy2an<2i,  5  Yes.  79.  See  TToZeer  y.  J3b<;^,  2Swans.97;  2Bop6r 
on  Husb.  &  W.  140,  note  c,  JacoVs  ed.  In  this  case,  the  proof 
is,  that  Groker  acknowledged  at  sundry  times,'  that  the  savings 
were  the  separate  property  of  his  wife.  They  had  separate  ac- 
counts at  the  stores  of  ttieir  neighboring  merchants — ^when  a 
borrower  of  money  applied  to  him  for  a  loan,  he  said  he  had 
none  to  lend,  but  his  wife  had — ^the  loan  was  made  by  her  to 
the  borrower  in  the  presence  of  her  husband,  and  the  bond  was 
taken  for  the  same  in  her  name  and  with  his  consent.  The  hus- 
band himself  also  borrowed  money  of  his  wife,  to  loan  to  his 
orerseer,  which  money  was  by  the  plaintiffs  consent,  returned 
to  her  since  the  death  of  the  husbaod.  The  proofs  in  the  case, 
in  our  opinion,  come  up  to  these  reqxiirements. 

We  are  of  the  opinion  that  the  bill  is  not  supported  by  proo£^ 
and  it  must  be  dismissed  with  costs. 

Bill  dismissed  with  costs. 


Wzn'8  SxPABATS  Pbopxbtt,  What  is:  See  BuUer  y.  Buekmgham,  5  Am. 
Deo.  174;  Bouqtder  ▼.  Eouqukr,  16  Id.  186;  StarreU  v.  Wytm,  17  Id.  664;  Shatrp 
V.  Wiekl^e,  14  Id.  37;  Ihnery  ▼.  KeigMwur,  11  Id.  641;  JBbfMn  v.  Opfet,  2» 
Id.  67;  ffanUIUm  v.  Biihop,  Id.  101;  OamU  v.  Lee,  22  Id.  350;  Panon$  ▼. 
PanoM,  32  Id.  362;  Tardly  ▼.  Bcaib,  34  Id.  635;  MtOer  v.  Bwgham,  86  Id. 
68;  MeKeiman  v.  Phdps,  37  Id.  438;  OamjMl  v.  WaUaoe,  Id.  219;  AUm  t. 
AUeiif  39  Id.  553.  The  principal  case  was  referred  to  in  MeKnmon  t.  ]!£> 
JOomaJdt  4  Jones'  Eq.  8,  bat  distingoiahed  from  that  case,  as  there  there  was 
•n  attempt  to  charge  land,  standing  in  the  name  of  the  wife  and  pniohaaed. 
with  her  eanimgp,  on  an  exeeotion  against  her  hasbsnd. 
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[8  TxMDimu/B  Eqijitt,  81.] 

VoLxnrrART  CowTXTAVcnt  from  Father  to  Soir  is  Void  as  to  sobsequenl 

bonajtde  pniehasers  from  the  father  without  notioe. 
Idbm. — By  the  act  of  27  Eliz.,  o.  4,  a  volnntary  conveyanoe,  thoo^  made 

for  the  porpose  of  providing  for  a  wife  or  children.  Is  void  as  against  a 

snhseqaent  pnrohaser,  for  a  fair  price,  thongh  with  notioe  of  the  prioir 

conveyance. 

Bni.  for  a  specific  pezf ormance,  alleging  that  plaintiff  and  do? 
f endant  entered  into  an  agreement  by  which  defendant  was  to 
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• 

gntdbBse  the  tract  of  land  in  question;  that  defendant  went  into 
possession  under  this  agieement>  but  when  plaintiff  offered  to 
execute  the  contract  by  having  the  land  surveyed  and  a  deed 
made,  the  defendant  refused  to  take  any  further  steps  in  the 
matter,  giving  for  a  reason  that  the  plaintiff  could  not  make  a 
good  title.  The  bill  set  forth  that  one  Morris  had  formerly  been 
in  possession  of  the  land,  and  had  conveyed  it,  in  consideration 
of  one  dollar,  to  his  children;  that  he  had  afterwards  conveyed 
it  to  one  Harrell,  and  by  Harrell  it  had  been  conveyed  to  the 
plaintiff.  Neither  Hazzell  nor  the  plaintiff  had  notice,  actual 
or  constructive,  of  the  conTeyance  by  Morris  to  his  children, 
and  both  had  paid  a  fair  price  for  the  land.  The  defendant  ad- 
mitted these  facts,  and  bj  consent  the  cause  was  transmitted 
from  the  Wake  county  court  of  equity  to  the  supreme  court 

Badger,  for  the  plaintiff. 

WkUaher,  carUra, 

By  (3ourt,  Buffin,  0.  J.  The  parties  are  agreed  as  to  the 
state  of  the  tifle  as  respects  the  facts,  and  it  is  particularly  set 
forth  in  the  pleadings.  The  defendant's  ol^ection  to  carrying 
into  effect  his  contract  of  purchase  is,  that  in  point  of  law  the 
plaintiff  can  not  make  him  a  good  titie.  That  depends  upon 
the  operation  of  the  deed  made  in  November,  1883,  by  Mr* 
Morris  to  his  four  sons,  as  against  the  plaintiff  and  his  vendor, 
Harrell;  who  were  both  purchasers  for  full  value  paid  and  took 
conyeyances  in  fee,  without  any  notice  of  the  deed  to  the  sons. 
That  deed  is  expressed  to  be  made  for  love  and  affection,  and 
one  doUar,  and  purports  to  convey  the  land  to  the  sons  at  the 
death  of  the  father.  The  pecuniary  part  of  the  consideration  is 
so  obviously  nominal  and  colorable,  that  the  deed  must  be  re* 
garded  as  foimded  on  blood  only,  and  the  instrument  is,  there- 
fore, really  a  volimtary  covenant  of  the  father  to  stand  seised  to 
his  own  use  during  his  life  and  afterward  to  the  use  of  his  sons. 
The  opinion  of  the  court  is,  that  as  a  conveyance  to  the  sons,  it 
is  void  as  against  the  subsequent  purchasers  for  a  valuable  con- 
sideration, without  notice;  and  therefore,  that  the  plaintiff  is 
able  to  make  to  the  defendant  a  good  titie. 

Whatever  doubt  may  be  entertained,  whether  the  purposes  or 
the  language  of  the  act  of  27  Eliz.,  c.  4,  authorized  the  con- 
struction, we  conceive,  that,  before  our  act  of  1840,  c.  28,  it  was 
settied  so  firmly  as  not  to  be  shaken  by  any  authority  but  that 
of  the  legislatcure,  that  a  voluntary  conveyance,  though  for  the 
meritorious  purpose  of  providing  for  a  wife  or  children,  is,  hj 
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that  statute,  made  fn^ndulent  and  void  against  a  subsequent 
purchaser  for  a  fair  prioe»  though  with  notice  of  the  prior  con- 
yeyance.  It  was  held  that  notice  made  no  difference;  becausey 
if  the  purchaser  knows  of  the  deed,  he  knows  also  that  by  law 
it  is  void:  Oooch^a  Case,  5  Bep.  60.  The  doctrine  has  in  mors 
recent  periods  been  several  times  much  discussed  and  confirmed. 
At  law  there  are  the  cases  of  Doe  y.  Martyr,  1  Bos.  &  Pul.  N.  B. 
832;  Doe  y.  Mmmng,  9  East,  59;  and  BiU  v.  BiBhop  o/Eceter,  2 
Taunt.  69.  It  never  has  been  doubted,  that  a  purchaser  with- 
out notice  was  within  the  meaning  of  the  act,  for  upon  such  a 
purchaser  the  fraud  is  actual.  The  struggle  was,  whether  one, 
who  had  notice  of  a  prior  deed  before  he  bought,  could  or 
should  be  also  said  to  be  defrauded  by  it.  As  it  has  been  just 
remarked,  it  was  held  at  law  in  the  cases  dted  and  others,  that 
notice  did  not  prevent  the  operation  of  the  statute.  To  the 
same  effect  there  are  also  many  cases  in  equiiy:  Evdyn  v.  TBm- 
plar,  2  Bro.  C.  0. 148;  Taylor  v.  SHle,  stated  in  2  Bug.  Vend. 
160. 

In  Putoertoft  v.  Pvlvertoft,  18  Yes.  84,  Lord  Iildon  hdd,  that 
a  husband,  who  after  marriage  made  a  fair  settlement  on  his 
wife,  could  not  at  her  instance  be  restrained  from  selling  the 
estate;  because  tmder  the  act  the  pmrchaser,  though  with  no- 
tice, woidd  get  a  good  title,  and,  consequently,  it  coidd  not  be 
against  conscience  to   do  what  the  statute  sanctioned.    And 
afterwards  the  purchaser  of  the  estate  in  controversy  in  that 
suit,  who  bought  and  took  his  conveyance  pendente  lUe  and  who 
was  under  the  necessity  of  going  into  equity,  because  the  wife 
had  the  possession  of  tiie  land  and  title  deeds,  and  was  threat^ 
ening  to  fell  timber,  was  relieved  by  Lord  Eldon  by  having  a 
receiver  appointed  before  answer,  which  his  lordship  put  ex- 
pressly on  the  ground,  that  the  voluntary  settlement  gave  no 
title  whatsoever  against  the  purchaser:  Metcalfe  v.  PtUvertqfi,  1 
Yes.  &  B.  180.    In  his  judgment  Lord  Eldon  relied  on,  and 
must  be  considered  as  approving,  the  previous  decision  of  Sir 
William  Grant  in  BuckHe  v.  MUcheU,  18  Yes.  100;  which  is  a 
very  strong  case  indeed.    It  was  there  decided,  that  a  voluntary 
settlement  is  void,  not  only  as  against  a  purchaser  who  is  so  I7 
conveyance,  but  also  as  to  one,  whose  purchase  rests  in  articles; 
and  such  a  purchaser  bad,  upon  his  bill,  a  decree  for  spedfio 
performance  against  his  vendor,  and  those  claiming  beneficially 
under  the  settlement,  and  the  trustees  in  whom  the  legal  estate 
was  vested.     Sir  William  Qrant  said,  the  construction  of  the 
statute  was  settled  at  law;  and  that  it  must  receive  the  same 
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oonstmotion  and  piroduoe  the  same  effect  in  a  oonrt  of  equity  as 
in  a  court  of  law.  Therefore,  the  purchaser  of  an  equitable 
estate  ought  no  more  to  be  affected  by  a  voluntary  settlement, 
than  the  purchaser  of  the  legal  estate;  for  the  party  having  the 
equitable  title  is  in  equity  to  most  purposes  considered  as  the 
complete  owner  of  the  estate.  The  same  doctrine  has  been  held 
by  this  court:  CUmlon  y.  Surges,  2  Dev.  Eq.  13. 

The  foregoing  cases,  most  of  them,  need  not  have  been  cited 
for  the  purposes  of  the  question  now  before  the  court,  since 
there  are  here  both  an  innocent  purchase,  without  notice,  for 
full  value,  and  an  actual  conveyance  from  the  former  owner, 
who  wasstill  in  possession.  But  those  cases  have  been  adverted 
to  as  dearly  showing,  that  even  when  the  contract  is  executory 
and  the  purchaser  is  informed  of  a  prior  meritorious  settlement, 
that  settlement  is  made  a  nullity  as  against  the  purchaser,  who 
has  a  right  to  call  for  the  lege!  title.  It  follows,  of  necessity,  that 
there  can  be  no  question  of  the  title  now  under  consideration, 
even  if  no  actual  fraud  were  contemplated  by  Morris  and  his 
sons.  There  must  therefore  be  the  usual  decree  for  specific  ]>er- 
f  ormance  of  the  contract* 

Decree  accordingly. 

VOLUXTABT  GONVBYANOX,  EfFBOT  OV,  ON  SUBSaQXTXIlT  PUBGHAfllBS  HAV- 

IMO  Koncx  or  Pbiob  Dbxd. — ^Thia  sabject  was  diiKniHiiftd,  and  the  Amerioui 
cases  were  referred  to,  in  the  note  to  Jenhina  v.  Cflemenif  14  Am.  Dea  706. 
The  oonclnsioD  there  aniyed  at  was,  that  there  was  a  dlfilBrenoe  between  the 
Bnglish  and  the  American  rale;  that  while  in  Bngland  a  sabseqaent  pnr- 
ehaser  from  one  who  had  previooaly  conveyed  the  land  volnntaiily  woold 
hold  against  snoh  donee,  whether  he  had  notice  of  the  prior  conveyance  or 
not,  in  America  such  sabseqaent  oonyeyanoe  was  inTalid  to  one  having  ni^ 
tice,  nnlesB  the  prior  conveyance  was  actually  frandnleni.  Hay,  in  his  woi^ 
on  Fraodnlent  OonveyaDoes,  comes  to  the  same  conohiaiaii:  Fart  8,  o.  !»  p^. 


OeUMP  V.  MOBGAV. 

(8  iBBDnXi^  Bquixt,  91.] 

Mabbiags  or  Luvatio  is  Absolutely  Von>. 

CA170K  AND  Civil  Laws  abb  Parts  or  thb  Odmmoh  Law^  m  ibsj  are  ad- 
ministered by  the  ecclesiastical  conrts. 

Court  has  no  Discretiok  to  Rktusx  Dxobbe,  on  the  hsanng,  when  a  party 
can  legally  demand  it. 

kcmov  TO  NiTLLiFr  Mabbiaob  on  thb  Qbound  or  iNSAViTr  may  be  broaght 
in  the  name  of  the  Imiatic,  by  her  committee. 

Bill  to  have  a  marriage  declared  null  and  void,  by  Letitia 
Crump,  acting  by  her  committee,  B.  D.  Lindsay,  against  Henxy 
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Morgan,  the  pretended  husband.  The  bill  alleges  that  the 
complainant  had,  many  years  ago,  married  with  Ciolonel  Cromp^ 
by  whom  she  had  children;  that  after  the  birth  of  the  last, 
symptoms  of  insanity  became  manifest,  becoming  more  frequent 
as  time  elapsed,  until,  in  1838,  she  was  declared  to  be  incapable 
of  managing  her  own  affiurs,  and  her  husband,  in  the  mean  time, 
having  died,  leaving  her  considerable  estate,  her  brother,  B.  D. 
Lindsay,  was  appointed  her  guardian  and  committee;  that  he 
placed  her  in  charge  of  Mr.  Harris,  and  Mr.  Harris,  being  about 
to  entertain  some  company,  gave  her  over  temporarily  to  a  Mrs, 
Palmer,  and  the  latter,  having  occasion  to  leave  home  the  fol- 
lowing Sunday,  took  Mrs.  Crump  to  the  house  of  Chadea  Mor- 
gan, the  father  of  the  defendant;  that  defendant,  a  young  mas 
but  litUe  over  twenty,  that  day,  by  the  aid  of  his  family,  pre- 
vailed on  her  to  marry  him;  that  she  was  held  under  guard  until 
a  license  could  be  procured,  and  they  were  married  next  day  l^ 
a  justice  of  the  peace,  without  the  knowledge  of  any  of  hei 
friends  or  relatives;  that  plaintiff  has  been  a  lunatic  ever  since. 
Defendant  admits  the  attacks  of  insanity,  but  alleges  that  she 
had  lucid  intervals,  and  that  the  marriage  was  performed  during 
one  of  these,  the  plaintiff  understanding  it,  and  assenting  to  it; 
denies  restraint,  or  base  motives,  or  using  undue  influence,  and 
alleges  that  he  was  actuated  by  real  regard  for  the  plaintiff;  he 
admits  that  he  gave  orders  not  to  surrender  her  up  to  any  one, 
but  that  was  because  Mrs.  Crump  had  fears  lest  she  might  be 
demanded  by  Mr.  Harris,  and  that  he,  fearing  some  such  inters 
ference,  walked  a  long  distance  in  the  night,  to  secure  the  serv- 
ices of  a  magistrate,  and  to  procure  a  license;  that  they  were 
married  next  day.  The  case  was,  by  consent,  transferred  from 
the  equity  court  of  Montgomery  county  to  the  supreme  court 

Badger  and  HendenhaU,  for  the  plaintiff. 

Strange,  contra. 

By  Court,  Buirm,  C.  3.  It  is  not  usual  for  the  court  to  dis- 
cuss evidence  in  detail;  and  to  every  one  conversant  with  the 
proofs  in  this  cause  the  reasons  wiU  be  obvious,  why  we  should 
decline  it  upon  this  occasion.  It  is  sufficient  to  state  its  effect 
to  be  fully  to  sustain,  and  even  more  than  sustain,  the  state- 
ments in  the  bill.  Upon  the  questions  of  fact  there  is  not  the 
sUghtest  doubt.  There  is  a  vast  mass  of  depositions;  and  all  of 
them,  including  even  those  of  the  defendant,  and  we  may  almost 
say  the  answer  too,  taken  as  a  whole,  establish  incontestaUy 
the  want  of  capacity  in  this  woman  to  make  any  contract,  or  do 
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any  act  leqoiiing  reason.  From  the  birth  of  the  last  child  of 
the  first  marriage,  she  was  snbject  to  frequent  fits  of  Innapy. 
The  paroxysms  became  more  and  more  frequent,  and  more  and 
more  violent,  until  her  reason  seems  ahnost  to  have  beoome 
entirely  extinguished,  leaving,  however,  her  bodily  health  good 
and  her  sensual  appetites  inflamed  and  uncontrolled.  Her 
moral  principles  and  sentiments  declined  with  the  decay  of  her 
mental  faculties.  Once  a  well-bred  and  virtuous  young  woman, 
and  then  an  exemplaiy  matron,  she  soon  lost,  after  these  attacks, 
the  chazacteristic  delicacy  of  her  sex,  and  seemed  literally  to  be 
possessed  with  a  fury  of  animal  passion.  With  a  view  to  its 
gratification,  she  constantly,  forgetful  or  insensible  of  the  death 
of  her  husband,  invoiced  his  return.  She  ima  considered  and 
treated  by  all  as  an  insane  person,  and  she  acted  as  if  she  was 
always  insane.  She  conducted  no  household  affiurs,  performed 
no  maternal  duties,  professed  no  maternal  afiections.  No  one 
gives  the  particulars  of  a  single  rational  and  connected  conver- 
sation, sustained  for  a  moderate  lenjg^  of  time.  The  answer 
states  that  she  had  lucid  intervals,  and  that  in  one  of  them  she 
was  courted  and  married  by  the  defendant.  But  no  one  else 
thought  she  was  then  of  soxmd  mind,  though  not  reduced  to  a 
state  in  which  her  nund  was  so  extinguished  as  to  present  to  a 
stranger  the  idea  of  never  having  had  any.  The  courtship  and 
marriage  may,  under  the  droumstances,  be  called  acts  of  mad- 
ness in  themselves;  and  must  satisfy  any  one  that  the  defendant 
was  fully  aware  of  her  state.  Not  one  word  appears  ever  to 
have  been  exchanged  between  these  persons,  imtil  the  hour  of 
their  engagement;  and  their  ages  and  conditions  in  life  were  also 
unsuitable.  The  subsequent  indecent  hurry  in  having  the  cere- 
mony performed,  and  the  reasons  for  it,  as  admitted  in  the 
answer,  are  perfectly  convincing  of  the  views  the  defendant  and 
his  family  took  of  her  state.  It  is  true,  restraint  is  denied;  but 
even  in  that,  the  case  is  proved  to  be  otherwise.  Mrs.  Palmer 
went  for  Mrs.  Crump;  but  was  refused  access  to  her,  and  could 
only  see  her  through  the  window  of  a  room,  in  which  she  was 
shut  up.  That  lady  sent  immediately  to  Mr.  Harris,  to  advise 
him  of  her  suspicions,  and  he  hastened  to  the  scene  of  action,  but 
did  not  arrive  until  the  marriage  had  been  just  concluded.  But 
a  circumstance  then  occurred  that  leaves  no  doubt  of  her  want  of 
reason  at  the  time.  In  the  moment  of  taking  a  second  husband, 
she  invoked  the  return  of  the  first.  **  I  wish,"  she  said,  ''  the 
colonel  would  come."  It  is  true,  this  person  was  not  always  in 
a  frenzy.    But  though  sometimes  calmer  in  her  passions  tfaaa 
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at  other  times,  she  has  never  been  Bound  in  her  mind  since  1837» 
at  the  nearest.  Her  reason  has  never  existed  in  its  integriiy  for 
even  the  shortest  intervalSy  as  &r  as  we  can  discover. 

Indeed,  the  case  was  not  much  contested  on  the  fact  of  in- 
sanity; but  the  defense  was  placed  on  certain  legal  positions, 
which  will  now  be  considered.  It  was  contended,  with  much 
seal,  that  the  relief  can  not  be  granted,  because  the  marriage  of 
a  lunatic  is  valid  in  law.  There  is  no  doubt  that  at  one  period 
such  a  notion  of  the  common  law  was  entertained.  Perhaps  it 
was  an  instance  of  the  absurd  rule,  that  a  person  should  not  be 
allowed  to  stultify  himself;  or,  perhajw,  according  to  the  con- 
jecture expressed  bj  Sir  William  Scott,  in  2Umer  v.  Meyers^  1 
Hag.  Oon.  414,  it  might  have  been  fotmded  on  some  notion  of 
marriage  being  a  sacrament,  and  thence  deriving  a  spiritual  ob- 
ligation, independent  of  the  aots  of  the  parties.  But,  to  what- 
ever the  rule  may  have  owed  its  origin,  we  must  at  this  day  feel 
astonishment  that  it  should  ever  have  existed,  and  say,  with  the 
great  commentator,  **A  strange  determination!  since  consent 
is  requisite  to  matrimony:"  1  Bl.  Com.  488.  This  court  has 
recentiy  held,  Johnson  v.  Eincade,  2  Ired.  Eq.  470,  that  the 
marriage  of  an  idiot  is  void,  and  gave  a  sentence  of  nullity. 
The  principle  is  equally  applicable  to  the  znarriage  of  a  lunatic; 
and  we  should  consider  that  case  a  conclusive  authority  in  this, 
had  the  question  been  then  argued.  Indeed,  we  then  consid- 
ered the  point  as  one  so  littie  open  at  this  day,  that  we  only 
referred  to  the  passage  in  Blackstone  and  the  single  adjudication 
of  Sir  William  Scott,  in  support  of  the  opinion.  We  have, 
therefore,  heard  the  argument  of  the  question  in  the  present 
case,  and,  after  doing  so,  our  reflections  only  confirm  our  first 
opinion.  In  Browning  v.  Beane^  2  Phill.  69,  Sir  John  Nichol 
said:  **  The  want  of  reason  must  invalidate  a  contract,  and  the 
most  important  contract  of  life,  the  very  essence  of  which  is 
consent.''  It  is  not  material,  whether  the  want  of  consent 
arises  from  idiocy  or  lunacy,  or  both  combined;  for,  if  the  inca- 
pacify  be  such,  arising  from  either  or  both  causes,  that  the 
parfy  is  incapable  of  tmderstanding  the  nature  of  the  contract 
itseU,  and  incapable,  from  mental  imbecilify,  to  take  care  of  his 
or  her  person  and  properfy,  such  a  one  can  not  dispose  of  his 
or  her  person  or  properfy  by  the  matrimonial  contract,  any  more 
than  by  any  other  contract.  The  case  of  Twmer  v.  Meyers  was 
one  of  lunacy,  brought  by  the  husband  after  his  recovery.  Sir 
William  Scott  dted  three  cases:  that  of  Morrison^  before  the  dele- 
gates, in  1745,  which  is  quoted  by  Blackstone  as  his  authority; 
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that  of  Parker  y.  Parker,  before  the  consistoiy  court  of  London, 
in  1757,  and  since  reported  in  2  Lee,  382;  and  Cloudealey  y. 
Evans,  in  the  same  court,  in  1763;  as  haying  fully  determined, 
that  marriage,  like  other  ciyil  contracts,  is  inyalidated  by  want 
of  consent  of  capable  persons.  He  said,  that  in  those  cases  all 
the  old  dicta  were  brought  before  the  courts;  and  he  took  it  to 
be  as  clear  a  principle  of  law  at  that  day  (1808)  as  any  could  be, 
and  as  incapable  of  being  affected  by  any  general  dicta,  which 
may  be  found  in  writers  of  earlier  periods,  as  any  fundamental 
maxim,  on  which  the  courts  are  in  the  habit  of  proceeding;  and 
he  pronounced  the  marriage  null. 

A  like  sentence  was  giyen  by  Sir  John  Nichol  in  Lord  Ports* 
motdh's  Case;  the  husband  being  of  weak  mind,  and  the  weak- 
ness being  to  such  a  degree,  that  the  party  was  pronounced  not 
of  sound  mind  sufficient  to  enter  into  that  contract.  And  in  the 
same  case  the  opinion  of  the  chancellor  was  giyen,  as  it  has 
often  been  in  other  cases,  in  support  of  the  principle,  by  direct- 
ing the  committee  to  prosecute  proceedings  for  declaring  the 
marriage  yoid  on  the  ground  of  the  lunacy:  In  re  the  Earl  of 
PortSTMmthy  August  23, 1824;  Shelford  on  Lunatics,  449.  In 
the  case  of  Parker  y.  Parker,  the  question  was  entertained,  after 
the  death  of  one  of  the  parties,  upon  an  application  for  admin- 
istration. Sir  George  Lee  did  not  hesitate  to  go  into  the  in- 
quiry of  fact;  clearly  intending,  if  he  found  the  lunacy,  to  pro- 
nounce the  marriage  null,  and  refuse  administration  to  the 
widow.  But  he  found  capacity  and  pronounced  for  the  widow's 
interest;  but  the  case  of  Browning  y.  Eeane,  2  Phill.  69,  is  a  sim- 
ilar one,  in  which  Sir  John  Nichol  found  the  lanacy,  and,  after 
making  the  obeeryations  before  quoted,  he  pronounced  against 
the  marriage  and  refused  the  administration. 

But  it  was  argued  that  these  adjudications  grew  out  of  the  act 
of  15  Oteo.  n.,  c.  30.  But  that  is  impossible.  The  act  is  not 
alluded  to  in  them.  Moreoyer,  it  has  no  application  to  the 
cases.  It  does  not  enact  that  the  marriage  of  lunatics  shall  be 
yoid.  It  assumes  that  they  are;  and  to  proyent  mischief  from 
an  uncertainty  as  to  the  capacity  of  one  who  has  been  of  un- 
sound mind,  ascertained  judicially  by  inquisition,  it  enacts  that 
the  marriage  of  such  a  person  shall  be  yoid,  though  of  sound 
mind  at  the  time,  unless  he  or  she  may  haye  been  so  declared 
by  the  chanceUor  and  the  commission  superseded. 

Again  it  was  said,  that  these  are  the  adjudications  of  the  eccle- 
siastical courts,  and  are  founded,  not  on  the  common  law,  but 
on  the  canon  and  ciyil  laws,  aud  therefore  not  entitled  to  re- 
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■feet  here.  Bat  it  is  an  entiie  mistake  to  aaj,  that  the  canon 
and  cml  kiws,  as  administered  in  the  eodenasiical  ooorts  of 
Easgland,  axe  not  parts  of  the  common  kiw.  Judge  Blaekstone, 
following  Ldd  Hale,  clssnes  them  among  the  unwritten  laws  of 
Enghmd  and  as  parts  of  the  conmion  law,  which,  bj  custom, 
are  adopted  and  need  in  peculiar  jnrisdictions:  1  BL  Com.  79; 
Hsle's  Hist.  Oom.  L.  27,  82.  Thej  weie  bcoogfat  hare  hj  onr 
anoestoTB  as  parts  of  the  common  law,  and  have  been  adopted  and 
osed  hare  in  all  cases  to  which  tbej  were  applicable,  and  when- 
ever theie  has  been  a  tribvmal  exercising  a  jurisdiction  to  call  for 
their  nse.  They  govern  testamentary  eanaoo  and  matrimonial 
OBoses.  Probato  and  reprobate  of  wills  stand  upon  the  same 
gRnmdi  here  as  in  England,  unless  so  fw  as  statutes  may  have 
altered  it:  Diebenson  r.  Stewart,  1  Murph.  99;  Ward  r.  Vicbam^ 
fi  Hayw.  (N.  O.)  164;  Bedmond  r.  CoOmB,  4  Der.  480  [27  Am. 
Dec.  206]. 

DiToroe  canses  fall  within  the  same  category,  upon  the  con- 
ferring of  the  jurisdiction;  which  must  be  emphatically  true 
upon  the  enactment,  that  the  court  should  not  only  grant  di- 
Toroes  for  certain  specified  causes,  but  **  for  any  other  just  cause," 
thus  giring  no  guide  to  our  discretion  but  the  lights  to  be  d^ 
rired  from  onr  ancestors  in  the  lilce  cases.  We  remark,  in  con- 
clusion, that  in  not  one  of  the  cases  cited  did  the  judge  profess 
to  found  his  sentence  of  nullity  on  the  civil  and  canon  laws,  as 
distinct  from  the  common  law,  or  that  the  principle  was  peculiar 
to  that  part  of  the  common  law  which  owed  its  origin  to  those 
hwB.  On  the  contrary,  the  reasoning  throughout  is,  that  nuuv 
riage  is  not,  as  was  once  supposed,  an  exception,  by  force  of  the 
canon  law,  to  the  principle  of  the  common  law,  which  makes 
contracts  invalid  for  the  want  of  mental  capacity.  It  is  the 
common  law  itself,  which  authorises  and  reqnires  the  modem 
decisions  of  the  courts,  in  opposition  to  some  of  the  dicta  of 
elder  text-writers.  In  that  light  is  the  subject  viewed  hj  Chan- 
cellor Kent  in  the  case  of  WighJtman  v.  Wlghtman^  decided  in 
1820,  4  Johns.  Ch.  848.  So  we  also  considered  it  in  JdkMon  v. 
Kincade,  2  Ired.  Eq.  470;  and  we  have  no  doubt,  that,  by  the 
common  law  of  England,  as  held  in  that  country  for  a  centory, 
as  we  know,  and  probably  much  longer,  and  not  denied  by  any 
adjudication  by  any  court,  as  far  as  can  be  traced  for  four  or 
five  centuries,  a  marriage  of  a  lunatic  is  void,  and  must  be  so 
pronounced  by  every  court,  to  which,  and  in  every  form  in 
which,  the  subject  can  be  presented.  And,  besides,  a  statnte 
gives  the  general  jurisdiction  here,  and,  acting  under  it,  we  can 
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not  hesitate  to  say,  that  it  is  against  reason,  that  one  without 
reason  should  be  held  to  have  made  a  binding  contract. 

Bnt  it  was  farther  said  at  the  bar,  that  there  was  evidence, 
from  which  lucid  intervals,  for  at  least  short  periods  since  the 
marriage,  might  be  inferred,  and  that  amounts  to  confirmation. 
A  writer  upon  the  law  of  marriage  lays  it  down,  that  when  a 
marriage  is  void  ipso  facto,  acquiescence,  long  cohabitation  and 
issue,  or  the  desire  of  the  parties  to  adhere,  can  not  amend  the 
original  defect:  Pajnter  on  Marriage  and  Divorce,  157.  In  a  case 
of  alleged  insanify  at  the  time  of  the  marriage,  subsequent  ac- 
quiescence, during  long  or  frequent  periods  of  undoubtedly  re- 
stored reason,  would  be  cogent  proof  of  competent  understand- 
ing  at  the  time  of  the  marriage;  but,  assuming  lunacy  then  to 
have  existed,  the  rule  of  the  author  quoted  seems  to  be  sustained 
by  the  consideration,  that  marriage  is  a  peculiar  contract,  to  be 
celebrated  with  prescribed  ceremonies,  and,  therefore,  subse- 
quent acts,  not  amounting  in  themselves  to  a  marriage,  will  not 
make  that  good  which  was  bad  in  the  beginning.  But  we  do 
not  propose  to  lay  down  such  a  rule  in  this  case;  for  we  are 
clearly  of  opinion,  that,  at  no  time  since  this  marriage,  has  this 
person  beeen  so  in  possession  of  her  faculties,  as  to  be  capable 
of  judging  of  her  rights  or  interests,  or  of  making  or  confirm- 
ing a  contract. 

The  court  was  next  asked  to  refuse  to  annul  the  marriage  as  a 
matter  of  discretion,  as  being  best  for  all  parties,  under  existing 
dxcumstaaces.  If  the  court  could  treat  it  as  a  case  of  discre- 
tion, the  present  is,  certainly,  not  one  for  the  exercise  of  the 
discretion  hy  leaving  this  person  and  her  property  in  the  power 
of  the  defendant,  whose  motives  and  conduct  from  the  begin- 
ning to  the  end  have  been  most  flagitious.  But  we  have  no 
soeh  discretion  as  will  enable  us,  on  the  hearing  of  the  cause, 
to  refuse  the  decree,  if  the  party  can  legally  demand  it.  The 
committee  usually  apply  to  the  chancellor  for  directions  upon 
this,  as  upon  other  subjects  involving  the  expenditure  of  the 
lunatic's  estate,  and  after  an  inquiry  whether  it  is  proper  any 
steps  should  be  taken  to  avoid  the  marriage  of  one  found  to  be 
a  lunatic,  it  is  ordered  accordingly.  Before  the  master  or  before 
the  chancellor,  objection  will  be  heard  on  this  proceeding  from 
any  person  in  interest;  and  one  may  be  heard  on  a  motion  to 
discharge  the  order  or  supersede  the  commission.  The  question 
would  thus  be  made  distinctly  and  decided  on  the  proper  evi- 
dence and  facts.  But  when  the  cause  has  been  regularly  insti- 
tuted, the  court  can  not  refuse  to  entertain  it.     On  the  hearing, 
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the  decree  must  be  granted,  if  the  pleadings  and  proofs  author- 
ize it;  and  the  court  can  not  allow,  in  this  stage  of  the  cause, 
the  merits  to  be  embarrassed  by  having  other  questions  compli- 
cated with  them:  Pamell  y.  PameU,  2  Phill.  168. 

Last] J,  objection  was  taken  to  the  form  in  which  this  suit  was 
brought,  being  in  the  name  of  the  supposed  lunatic  hy  her  com- 
mittee; whereas,  it  is  said,  it  should  be  in  the  name  of  the  com- 
mittee alone.  The  authority  for  the  position  is  a  passage  in  a 
treatise  on  the  law  of  non  compoieSj  by  Mr.  Stock,  p.  20;  for 
which  is  cited  Lord  Portsmauih's  Gaxe^  1  Hag.  Eoc.  356.  We  do 
not  doubt  that  a  suit  for  nullity  may  in  England  be  brought  by 
the  committee  in  his  own  name  alone;  for,  in  the  ecclesiastical 
courts  any  party  in  interest,  though  a  third  person,  as  a  com- 
mittee of  a  lunatic,  or  one  claiming  an  estate  in  remainder 
after  failure  of  issue,  may  institute  such  a  suit  or  may  intervene 
in  it,  as  Mr.  Chitty  states:  2  Qen.  Prac.  460.  It  may  be  no- 
ticed in  passing  that  he  adds,  that  in  general  there  should,  for 
greater  security,  whilst  the  parties  and  witnesses  are  living,  be 
a  sentence  in  tixe  ecclesiastical  courts,  though  the  marriage  be 
absolutely  void,  as  in  the  case  of  lunacy.  But  to  the  point  under 
consideration;  it  appears  that,  from  the  nature  of  the  jurisdic- 
tion of  the  ecclesiastical  courts,  which  is  in  rem  or  on  the  status 
of  the  person,  the  committee  alone  may  institute  proceedings  to 
annul  the  marriage  of  the  lunatic.  That,  we  think,  is  all  that 
is  meant,  when  it  is  said  the  committee  is  a  proper  party;  for  it 
is  certain  he  also  often  joins  the  lunatic  with  himself.  That 
was  done  in  the  very  case  cited  by  Mr.  Stock,  as  is  seen  in  a  re- 
port of  it  in  an  earlier  stage:  Lord  Porismovih's  Gase^  3  Add. 
Ecc.  63.  It  there  appears  to  be  ''  a  cause  of  nullity  of  marriage 
promoted  and  brought  by  John  Charles,  Earl  of  Portsmouth, 
acting  by  Mr.  Fellows,  his  committee."  But,  if  it  were  other- 
wise in  the  ecclesiastical  courts,  it  would  yet  be  a  proper  mode 
of  proceeding  in  a  court  of  equity  here;  which  may  well  follow 
either  its  own  course  or  that  of  the  ecclesiastical  courts  in  this 
respect.  The  usual  course  in  a  court  of  equity,  after  an  inquisi- 
tion and  appointment  of  a  committee,  is  by  bill  by  the  commit- 
tee, joining  the  lunatic;  and  although  the  object  of  the  suit  was 
to  avoid  the  lunatic's  own  act,  it  was  held  that  the  joinder  was 
no  cause  of  demurrer,  even  though  then  the  maxim  was,  that  no 
person  could  stultify  himself;  for  the  joinder  was  considered  a 
mere  formality:  Bidler  v.  Midler ^  1  Eq.  Gas.  Abr.  279;  Broumr, 
Clark,  3  Wood.  Lee.  378,  note;  Stock  on  Non  Compotes,  34. 
In  this  state  we  have  said  it  was  good  either  way:  Shaw  y.  Bur- 
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ney,  1  Ired.  Eq.  148.  In  Johnson  t.  Kincade,  the  bill  was  in  the 
form  of  the  present,  and  we  decreed  on  it.  Indeed,  we  most  ap- 
prove of  it,  because  upon  suspending  the  commission,  pendente 
liie,  for  the  restoration  of  the  party's  reason,  the  case  would 
be  proceeded  in  without  the  necessity  of  a  supplemental  bill 
by  the  lunatic  to  procure  the  benefit  of  the  proceedings  as  far  as 
ihey  had  gone. 

The  court,  therefore,  pronounces  the  marriage  null;  and,  after 
what  has  been  said,  of  course,  with  costs  against  the  defendant. 

Decree.    Letitia  M.  A.  Crump,  acting  bj  her  committee,  Will- 
iam B.  D.  Lindsay,  against  Henry  Morgan. 

March  2, 1844.    This  cause  coming  on  to  be  heard  upon  the 
bill,  answer,  exhibits,  and  proofs,  and  being  debated  by  counsel 
on  jsach  side,  and  the  whole  matter  being  considered  by  the 
eourt:  It  is  thereupon  declared  by  the  court,  that  in  the  month 
of  October,  in  the  year  1839,  in  the  county  of  Montgomery,  the 
oeremony  of  a  marriage  between  the  plaintiff,  Letitia  M.  A. 
Crump,  and  the  defendant,  Henry  Morgan,  was  had  and  sol- 
emnized by  and  before  a  justice  of  the  peace  for  the  said  county: 
and  that  the  said  plaintiff  had  been,  in  July,  1838,  duly  found 
to  be  a  lunatic  and  incapable  of  managing  her  afiiEurs,  and  so  to 
have  been  continually  from  April,  in  the  year  1837,  and  had 
been  duly  committed  as  a  lunatic,  to  the  care  and  guardianship 
of  her  brother,  the  said  William  B.  D.  Lindsay,  as  her  com- 
mittee: and  also,  that  at  the  time  of  the  fact  of  the  said  marriage 
thus  had  and  performed,  the  said  plaintiff  Letitia  M.  A.  was  still 
under  the  care  and  custody  of  her  said  committee  as  a  lunatic, 
and  was,  in  fact,  then  and  there  a  lunatic  and  person  of  unsound 
mind,  and  incapable,  from  mental  imbecility,  of  understanding 
and  consenting  to  any  contract,  and  especially  a  contract  of  so 
highanature  as  that  of  the  said  marriage:  and  that  the  said  Henry 
well  knew  of  such  unsoundness  of  mind  of  the  said  plaintiff, 
and  by  fraud  and  imposition,  without  the  knowledge  of  the  said 
committee,  or  any  friend  of  the  said  plaintiff,  clandestinely,  and 
for  the  mere  purpose  of  wicked  gain,  did  procure  the  said  mar- 
riage in  fact  to  be  had  and  celebrated:  and  the  court  doth 
further  declare  that  the  said  plaintiff  hath,  ever  since  the  said 
marriage  in  fact,  continued  to  be,  and  is  now,  lunatic  and  of 
unsound  mind,  and  incapable  of  consenting  to  the  sud  mar- 
riage, and  thereby  confirming  the  same,  even  if  such  subsequent 
consent  could,  in  law,  confirm  and  make  valid  the  said  marriage. 
Therefore,  the  court  doth  pronounce  and  declare  the  said  pre- 
tended marriage  de  /ado,  contracted  and  celebrated  between 
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the  said  Letitia  M.  A.  Crump  and  Henzy  Moigan,  to  haye  been 
and  to  be  utterly  nnll  and  of  no  effect;  and  that  the  said  Letitia 
was,  and  is^  and  of  right  ought  to  be,  free  and  at  liberty  from 
any  bond  of  said  pretended  marriage  de  /ado;  and  doth  pro- 
nounce that  she  ought  to  be  divorced,  and  doth  decree  that  shei 
the  said  Letitia  M.  A.  Crump,  be  freed  and  divorced  from  the 
said  Henzy.  And  the  court  further  decrees  that  the  said  defend- 
ant pay  all  the  costs  of  this  suit,  to  be  taxed  by  the  proper  ofiSoers. 

LfSAKiTT  or  Om  or  Pabths  Maiqes  BIabbiaos  Vom:  Jenkhu  ▼.  «/ei»- 
Umtt  26  Am.  Deo.  437;  note  to  Jaekaon  v.  King,  15  Id.  368;  Jf^inmm  y.  Km- 
eadey  2  Ired.  Eq.  470*  In  the  last  case  the  plaintifi^  Eeese  Johnacm,  had  been 
deranged  from  his  mfanoy.  On  his  arrival  at  the  age  of  twenty-one,  an  in* 
qniaitian  was  held,  and  it  was  fonnd  that  he  was  *'  of  niwannd  mind,  and 
Chat  he  had  been  so  from  his  in&noy,*'  and  witnesses  gave  it  as  their  opinio* 
that  he  had  been  an  idiot  from  his  birth.  WhUe  he  was  in  this  condition, 
Ann  Kincade,  by  oonfederation  with  her  friends,  procured  Johnson  to  go 
from  the  oomitry  to  Salisbury,  and  there  a  license  was  procured  and  they 
wwe  married.  There  had  been  no  previous  courtship  or  aoqnaintaooe  be* 
tween  them.  A  suit  was  brought  by  his  guardian  to  have  the  marriage  an- 
nulled, and  while  the  suit  was  pending,  a  second  inquest  was  held,  and  it 
loond  him  "  to  be  an  idiot,  and  that  he  was  so  from  his  birth."  The  court 
declared  the  marriage  null,  and,  in  the  course  of  the  opinion,  said:  **  It  can 
not  be  doubted,  that  idiocy  or  lunacy  is  an  insuperable  impediment  to  the 
oontraotbg  of  marriage,  as  it  is  to  the  entering  into  any  other  contnack 
Whatever  doubt  may  in  a  dark  age  have  been  dropped  by  writers  on  the  law, 
the  intelligent  commentators  of  modem  times,  and  most  able  judges,  unite 
in  holding  that  a  competent  share  of  reason  is  necessary  to  the  validity  of 
the  matrimonial  contract;  for  that  it^  as  every  other,  depends  on  the  oonsent 
of  the  parties,  and,  without  understanding,  consent  can  not  be  given."  The 
principal  case  was  approved  in  Gooke  v.  Cooke,  PhilL  L.  688;  and  was  ra> 
ferxed  to  approvingly  in  Koonce  v.  Wallace,  7  Jones'  L.  198,  though  theoonrt 
said  that  the  opinion  in  the  principal  case  "  on  the  question  whether  if  she 
[the  plaintiff]  had  been  restored  to  sound  mind,  the  marriage  was  such  an  one 
as  would  have  been  confirmed  by  her  subsequent  assent  and  odhabitation, 
SKtrsjudioiaL" 
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[8  ISbdbll'S  Eqmm,  U7.] 

Braxi  la  SaouBirr  voa  Purghasb  Mohkt  to  be  paid  until  an  aetnal 

veyanoe. 
ArronfTMXNT  or  Obuqob  xk  Bohd  as  Guabdian  of  the  infants  to  when 

it  has  been  conveyed  by  the  obligee,  does  not  extinguish  the  debt 

DlGRBB  IS  NOT  BiNBINO  ON  THOSX  NOT  PABTIXB. 

Dbgexb  in  Equtft  is  NOV  A  LiGAL  Tttlb,  when  it  requires  a  pscMn  ta 
oottvey  the  title  by  executing  a  deed;  and  until  suoh  conveyance  the 
title  remains  in  the  persons  against  whom  the  decree  is  rendered. 

boBM. — ^Whero  a  party  obtaining  such  a  decree  conveys  the  land  oovevsd 
thereby  in  trust  for  his  creditors,  the  creditors  get  only  an  equity  that  is 
subject  to  prior  equities  against  the  assignor. 
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William  HkxaasL  entered  into  an  agreement  mth  Lis  father-in- 
law,  Armfield,  to  purchaBe  the  land  in  questiony  and  gave  two  bonds 
tiieref  or,  payable  at  different  dates,  for  one  thousand  dollars  and 
five  hundred  dollars  respeotiTely.  The  father-in-law,  on  his 
death-bed,  surrendered  up  to  William  Hanner,  as  a  gift,  the 
smaUer  bond,  and  also  gare  Banner's  infant  children,  his  grand- 
children, the  other  bond,  by  way  of  adyanoement.  Haying  died 
intestate,  Hanner  administered  on  his  estate,  and  was  appointed 
guardian  of  the  grandchildren,  and  obtained  possession  of  the 
bond- for  one  thousand  dollars.  He  then  filed  a  bill  against  the 
heirs  at  law  of  Armfield,  set  forth  these  facts,  and  insisted  that, 
fay  law,  the  bond  was  extinguished  by  his  appointment  as 
guardian  and  administrator,  and  praying  that  they  might  be 
oompelled  to  specifically  perform  the  contract  and  convey  the 
land  to  him.  Theire  being  no  appearance  for  the  heirs,  the  bill 
was  taken  pro  confesso;  the  cause  was  heard  ex  parte^  and  a 
decree  entered,  without  requiring  the  payment  of  purchase 
money,  that  the  heirs  should  conyey  the  land  in  fee  to  W.  Han* 
ner.  Nothing  was  done  under  this  decree.  W.  Hanner  subse- 
quently assigned  all  his  property  to  Gorley,  in  trust,  for  the 
benefit  of  his  creditors,  and  included  this  piece  of  land  in  the 
assignment,  described  as  the  land ''which  the  said  Hanner 
claims  imder  a  title  bond  executed  by  the  said  Armfield  to  him, 
and  imder  a  decree  of  the  court  of  equity  for  Guilford  county." 
The  present  bill  alleging  these  facts  y^as  filed  by  the  children  of 
W.  Banner  and  Winbom,  the  surety  on  the  guardianship  bond, 
against  Gorrell,  the  trustee,  and  the  creditors,  who  claim  the 
property  under  the  assignment.  Theanswer  admits  these  facts, 
but  the  defendants  insist  that  the  plaintiffs  haye  an  adequate 
remedy  against  Winbom,  as  surety;  and  allege  that  they  had 
no  knowledge  of  plaintifl's  claim;  that  th^y  belieyed  W. 
Hanner  owned  the  land;  and  that  their  daima  wQl  be  lost  if  the 
plaintiff  is  allowed  to  jurevail.  By  consent,  the  cause  yras  re* 
moyed  from  the  court  of  equity  of  Gkdlf ord  county  to  the  so* 
pieme  court. 

Oraham^  for  the  plaintiff. 

Morehead,  contra. 

By  Oonrt,  Bunnr,  0.  J.  If  the  lull  y?ere  against  William 
Hanner  alone,  eyen  these  defendants  would  not,  at  least  they  do 
not,  question  the  proposition,  that  the  land  would  be  a  security 
lor  the  debt  due  on  the  bond  giyen  to  his  children  by  their 
gmndbther.    ^y  the  express  terms  of  the  sale,  tiie  purchase 
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money  was  to  be  paid  before  Banner  was  to  haye  a  deed.  He 
did  not  even  pretend  in  his  bill,  that  Armfield  meant  to  dis- 
charge him  from  that  provision  of  the  contract,  when  he  ga^e 
one  of  the  bonds  to- him  and  assigned  the  other  to  his  children. 
If  there  had  been  such  an  understanding  or  intention  on  the 
part  of  Armfield,  why  did  he  not  conyey  the  land  at  the  same 
time?  The  only  answer  must  be,  that  it  was  well  understood, 
that  the  legal  title  was  still  withheld,  as  a  security  for  the  pro- 
Tision  the  grandfather  was  making  in  his  last  illness  for  his 
grandsons.  So  Banner's  own  bill  treated  the  transaction;  for 
it  admits,  that  he  was  bound  to  pay  the  whole  purchase  money 
before  he  could  call  for  a  conveyance,  and  puts  his  right  to  call 
for  it  in  that  suit  upon  the  position,  that  he  had  paid  it — not  in 
fact,  but  upon  a  legal  principle,  hy  way  of  extinguishment  bj 
means  of  his  being  the  guardian  of  the  infant  proprietors  of 
the  bond,  and  thus  being  the  hand  to  pay  and  receive.  There- 
fore,  unless  that  principle  were  applicable  to  the  case,  it  stood 
upon  the  common  doctrine  of  the  court  of  equity,  that,  until 
an  actual  conveyance,  the  estate  is  a  security  for  the  purchase 
money  analogous  to  a  mortgage:  Oliver  v.  Dix,  1  Dev.  &  B.  Eq. 
605;  Green  v.  OrockeU,  2  Id.  890.  Now  it  was  an  entire  mis- 
take to  suppose  that  the  principle  of  law  relied  on  had  anything 
to  do  with  the  case.  The  action  at  law  on  the  bond  was  not 
even  stispended;  for,  although  the  debtor  was  the  guardian,  yet 
the  action  on  his  bond  would  not  be  in  his  name,  but  in  that  of 
the  infants  themselves,  the  assignees  of  the  bond,  by  a  next 
friend.  But  even  if  it  were  suspended,  it  would  only  be  dur- 
ing the  guardianship;  and  that  being  the  act  of  the  guardian 
himself,  and  the  law,  and  not  of  the  in&nt  creditor,  the  sus- 
pension would  not  work  an  extinguishment,  but  be  only  tem- 
porary and  cease  with  the  guardianship,  as  in  the  case  of  the 
debtor  administering  on  the  creditor's  estate:  Nedham'a  Caae^  8 
Bep.  136.  But  certainly,  however  it  might  be  at  law,  a  court 
of  equity  would  never  enforce  against  any  person,  and  much 
less  against  infants,  any  such  principle  of  extinguishment,  but 
would  relieve  against  it,  and  keep  on  foot  every  security  neces- 
sary to  the  satisfaction  of  the  debt,  against  any  act  of  the  debtor 
himself. 

It  may  be  true,  that  the  wards  might  charge  their  father  on 
his  bond  for  the  purchase  money,  and  also  might  charge  him 
and  his  surety  on  the  guardian  bond;  but  that  does  not  pre- 
clude them  from  insisting  also  on  their  real  security.  Indeed 
it  is  just  and  proper,  they  should  have  recourse  to  that  in  the 
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first  instance,  as  the  property  of  the  debtor  himself ,  in  exonera- 
tion of  his  surety:  Bunting  v.  Bicks,  2  Dey.  &  B.  Eq.  130  [82 
Am.  Deo.  699].  There  was  then  no  satisfaction  of  the  debt  in 
question,  as  is  obTious  on  Hanner's  own  bill;  and,  consequently, 
he  had  no  right  to  a  conyeyance,  and  npon  the  bill  of  his  chil- 
dren against  him  the  land  would  be  declared  a  security  for  the 
debt,  and  disposed  of  accordingly. 

The  decree  in  that  cause  made  no  difference.    The  present 
plaintiffs  were,  none  of  them,  parties  in  that  suit,  and,  there- 
fore, not  bound  by  the  decree  proprio  vigore.    If  a  conveyance 
had  been  actually  made  under  it,  the  plaintiffs  would  still  have 
been  entitled  to  relief  against  Banner  himself,  because  obtained 
in  bad  faith  towards  those  creditors,  and  with  the  view  to  de- 
feat them  of  a  securily  to  which  they  were  entitled.    But  there 
has  been  nothing  done  under  the  decree,  and,  therefore,  the 
legal  title  is  still  outstanding  in  the  heirs  of  Armfield,  and  the 
plaintiffs  may  insist  upon  it  as  a  security  for  their  debt,  actually 
subsisting.    The  decree  of  a  court  of  equity  is  not  a  legal  title. 
It  professes  only  to  require  the  person  to  convey  the  title  by  ex- 
ecuting a  deed:  Ferebee  t.  Procter^  2  Dev.  &  B.  439.    And  this 
brings  up  for  consideration  the  defense  set  up  by  the  trustee 
and  creditors  claiming  imder  Hanner's  assignment,  as  peculiar 
to  themselves,  and  founded  on  merits  independent  of  those  of 
Banner  and  himself.    They  claim  to  be  just  creditors,  who  have 
honestly  obtained  a  security  for  their  debts  without  a  knowledge 
of  the  plaintiff's  equity;  and,  therefore,  entitled  to  hold  it. 
But  they  were  mistaken  in  supposing  that  they  had  obtained  a 
conveyance  of  this  land  as  a  security.    They  say,  they  relied  on 
the  decree  as  determining  the  rights  of  the  purties  and  consti- 
tuting a  title.    But  we  have  seen,  that  is  not  so.    The  deed  is 
only  an  assignment  of  an  equitable  title,  and  then,  were  these 
persons  purchasers  instead  of  creditors,  the  estate  itself  must 
answer  all  claims  to  which  it  would  have  been  subject  in  the 
hands  of  the  assignor.    It  is  only  the  purchaser  of  the  legal 
title  without  notice  of  a  prior  equity,  who  can  hold  against  such 
equity:  Polk  v.  OdOant,  2  Dev.  &  B.  Eq.  395  [34  Am.  Dec.  410]. 
In  the  case  before  us,  there  is  not  only  not  a  conveyance  of  the 
legal  title,  but  there  is  a  plain  reference  on  the  face  of  the  deed 
to  the  decree  and  covenant  as  constituting  the  only  title  of  Ban- 
ner, and  those  documents  would  have  enabled  all  these  persons 
to  have  discovered  the  true  state  of  the  case,  not  to  speak  of  the 
actual  knowledge  of  the  trustee  and  the  active  creditor  in  get- 
ting the  deed.    But  it  is  useless  to  consider  the  particular  dr- 
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ouxoBtances,  as  the  defendants  are  but  the  assigneeB  of  an  equity, 
and  get  only  what  the  assignor  had;  which  was  the  right  to  haTe 
this  hmd,  when  he  had  paid  to  his  three  children  the  debt  be 
owed  them  for  the  residue  of  the  purchase  monej.  The  court 
takes  nothing  from  the  defendants,  which  th^  or  Hanuflr  erer 
had;  but  only  say,  the  defendants  can  not  take  from  tiie  plaini- 
iffs  a  security  which  they  honestly  had  before  the  defendants 
got  theirsy  and  which  they  ha^e  done  nothing  to  impair.  Ih«re» 
fore,  the  hmd  must  be  declared  to  be  a  security  for  the  sum  due 
on  the  bond  for  one  thousand  dollars,  and  it  must  be  referred 
to  inquire  what  that  sum  is;  and,  as  both  sides  wish  the  land 
sold,  when  the  debt  shall  be  ascertained,  a  sale  will  be  deereedy 
and,  after  paying  the  plaintiff's  debt  and  interest,  and  the  costs, 
the  balance  will'go  to  the  trustee  to  be  applied  under  his  assign* 
ment. 
Decree  accordingly.  

y XNDOB  HAS  A  Lnor  oir  Rial  Brats  for  the  pordiMe  monflji  Lagow  t. 
BadoOety  12  Am.  Deo.  258;  IHeman  ▼.  Beam^  15  Id.  567;  lAipim  t.  Jforit,  21 
Id.  2S6;  Olarie  t.  OmrtiB,  87  Id.  025. 

JomT  DxBTOB  AS  CuDrroB*^  Bzmrjiob.— Where  the  obligee  in  a  joint  and 
■everel  bond  appointB  m  his  ezeeator  ooe  of  the  obligora,  or  one  ol  the  nd- 
minirtratora  of  luoh  obligor,  hairing  anetB,  the  debt  is  diiohacged  as  to  aU« 
although  the  obligee  in  his  life-tiine  may  have  obtained  several  Jndgmeots 
against  the  deceased  obligor's  representatives  and  the  snnrlvor:  Chr^fUh  t. 
Okew,  11  Am.  Deo.  566.  See  also  BigOow  v.  Bigekm,  19  Id.  691;  Kimg  t. 
Oreen^  Id.  46. 

Aanaioai  Taxis  Suwiox  to  Bquitabui  Claims:  MaUet  ^  Brnm^  19  Asi, 
Deo.  395;  Vaan  Epps  y.  Van  Deumn,  25  Id.  5ia  The  prlndpal  ciae  mm  r^ 
ferred  to  approringly  in  Harria  v.  Harrison,  78  N.  C.  214;  was  olted  to  the 
point  that  sn  sssignor  osn  not  give  to  his  assignee  a  right  for  more  than  ht 
eonld  himself  rseover,  in  Long  y.  Bomett,  8  Ired.  Eq.  696;  and  regarded  as 
anthocity  for  the  proposition  that  a  pmohsser  tiUkea  snbjeot  to  all  prior  eqai* 
ties,  in  SnUth  ▼.  BriUain,  3  Id.  855. 

JuDOKBHT  AOAorsT  A  Pabtt  Wbo  bas  vo  KofnoB  of  the  |iioeseding  is  ^eidf 
Skater  r.  ChUn^  88  Am.  De&  16^ 
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Wyuas  v.  Hublbubt. 

[13  Omo,  81.] 

Tmonaaw  Woosd  id  bb  Dsbxxjot,  nr  a  Stbiot  Wjohmm  Bntm, 
not  imply  that  the  owner  is  divested  of  all  ri^t  in  noh  ^iiO|Wiiy> 

ABAHDONiuQrT  OF  Pbopbktt  DiYxarB  THS  OwHXB  ol  hls  title  tharein»  and 
the  finder  who  reduoee  the  same  to  possession  after  sooh  almndinninenK 
is  not  goilty  of  oonversion. 

Tboyxb.    The  opinion  states  the  case. 

Oiddings^  Ohtffee,  Wade,   HwrUniH^  and  HUthoook,  for  the 

Wade  and  Barmey,  for  the  defendants. 

By  Oonrty  Wood,  J.  This  case  was  safamitted  to  the  jnxy  at 
the  August  term  of  the  supreme  court,  18429  in  Ashtabula 
oounty.  The  action  was  trover,  brought  to  recover  of  the  d^ 
fendants  eight  hundred  and  sixty-five  dollars  in  money,  lost  on 
board  the  schooner  Willis,  which  foundered  in  Lake  Erie,  in 
the  fall  of  1835,  and  was  found  in  the  summer  of  1836,  by  the 
defendants,  within  the  limits  of  Ashtabula  county,  who  raised 
the  schooner,  and  converted  the  money  to  their  own  use.  The 
juzy  returned  a  special  verdict,  and  judgment  must  now  be  en- 
tered, either  for  the  plaintiff  or  defendant,  according  to  the 
law  of  the  case,  as  it  shall  be  f oimd  to  arise  in  favor  of  one  or 
the  other  of  the  parties.  The  finding  of  the  juzy  is  in  these 
words: 

«  **  1.  That  the  plaintiff  was  the  owner  of  the  money  mentioned 
ia  the  plaintiffB  dedamtion,  on  the  twentynsieventh  day  of  Sep- 
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tember,  1836,  amounting  to  the  sum  of  eight  bundled  and  eizty- 
fiTe  dollars,  and  that  the  same,  and  the  interest  thereon  from 
the  day  and  year  last  aforesaid,  amounts  to  the  sum  of  one  thou- 
sand one  hundred  and  seveniy-two  dollars  and  seren  cents. 

''  2.  That  the  said  defendants  converted  the  monej  to  their 
own  use,  before  the  commencement  of  this  suit. 

"  3.  That  the  said  money  was  found  on  board  the  schooner 
O.  S.  Willis,  and  that  the  said  plaintiff,  on  the  said  twenty- 
seventh  day  of  September,  1836,  was  the  owner  of  said  schoo- 
ner, and  that  the  same  was  lost  by  stress  of  weather,  on  the 
waters  of  Lake  Erie,  in  the  month  of  November,  1836,  and  was 
found  by  the  defendants,  in  August,  of  the- year  1836,  wrecked 
in  sixiy  feet  of  water,  etc.,  six  miles  from  the  south  shore  of  the 
lake,  and  that  the  same  was  seized  by  the  defendants,  on  the 
day  and  year  first  aforesaid,  and  the  said  money  found  in  the 
schooner,  by  the  said  defendants,  and  that,  at  the  time  the  said 
schooner  was  seized  by  the  defendants,  the  same  was  abandoned 
by  the  plaintiff;  and  that  said  schooner  was,  on  the  day  and 
year  aforesaid,  derelict  property,  and  when  found  in  the  bottom 
of  the  lake  was  worth  nothing. 

"  4.  That  a  reasonable  compensation  to  the  said  defendants, 
for  raising  the  said  schooner,  and  her  cargo,  amounts  to  the 
sum  of  two  thousand  four  hundred  dollars  and  forty-two  cents. 

**  6.  That  the  value  of  the  said  schooner,  and  her  cai^,  in- 
cluding said  money,  at  the  time  said  defendants  raised  her,  and 
after  the  same  was  brought  into  port,  was  one  thousand  eight 
hundred  and  sixty-five  dollars;  and  if,  on  the  facts  aforesaid, 
the  court  should  be  of  opinion  that  the  plaintiff  ought  to  re- 
cover, then  the  jury,  aforesaid,  find  the  defendants  guilty  of 
trover  and  conversion,  as  they  are  charged  in  the  declaration, 
and  assess  the  damages  at  the  sum  of  one  thousand  one  hundred 
and  seventy-two  dollars  and  seven  cents;  but  if  the  court  shaU 
be  of  opinion  that  the  plaintiff  is  not  entitled  to  recover,  then 
the  jury,  aforesaid,  find  for  the  defendants,"  etc. 

On  this  special  verdict  the  counsel  for  the  plaintiff  present 
three  distinct  points  for  the  consideration  of  the  court:  1.  That 
the  schooner,  and  the  money  in  question,  were  not  properly  der- 
elict at  sea,  and,  therefore,  the  defendants  are  not  entitled  to 
the  rights  and  privileges  of  maritime  salvors.  2.  That  the  de- 
fendants converted  the  money  in  dispute  to  their  own  use, 
and  have,  therefore,  forfeited  all  right  to  salvage  for  the  same, 
though  they  might,  originally,  have  been  entitled  thereto.  3. 
That,  if  the  defendants  are  considered  as  salvors,  and  enti- 
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tied  to  BalTage,  they  are  not  entitled  to  the  whole,  bat  can,  at 
most,  retain  only  a  moiety;  and,  as  the  defendants  haye  both 
the  money  and  the  schooner,  the  plaintiff  has  the  right  to  re> 
cover  for  the  money. 

The  counsel  for  the  plaintiff  also  contend,  that,  to  entitle 
themselves  to  compensation,  the  defendants  were  bound  to  pro- 
ceed under  the  statute  of  Ohio,  "  securing  to  the  owners  boats, 
and  other  water  craft,  found  going  adrift"  These  positions  are 
all  urged  with  abiUfy,  and  evince  no  small  industry  and  re- 
search; and,  under  other  aspects,  than  those  presented  by  the 
special  verdict,  would  call  upon  us  to  decide,  whether  our  great 
inland  seas,  which  are  above  the  ebb  and  flow  of  the  tide,  are 
subject  to  the  jurisdiction  of  courts  of  admiralty?  Whether  a 
conversion  of  the  thing  would  defeat  the  maritime  lien,  and  if 
not,  the  rule  of  compensation  by  way  of  salvage;  or,  perhaps, 
whether  the  statute  in  question  had  any  application  ?  It  appears 
to  us,  however,  that  neither  of  these  questions  necessarily  arises 
on  this  special  verdict 

It  is  found,  by  the  jury,  that  when  the  vessel  was  raised,  and 
the  money  in  question  converted  by  the  defendants,  the  vessel 
and  money  were  derelict  property,  and  abandoned  by  the  owner. 
Perhaps,  if  the  term  derelict  only  were  used  by  the  jury,  there 
would  be  more  difficulty  in  the  case;  for  if  used  in  its  strict 
maritime  sense,  it  would  not  imply  that  the  owner  was  divested 
of  all  right  in  the  properly:  7  Am.  Jur.  80,  82.  But  when  the 
jury  find  the  vessel  and  money  were,  also,  abandoned  by  the 
owner,  we  suppose  they  intend  to  be  imderstood  that  all  hope, 
expectation,  and  intention  to  recover  the  property  were  utterly 
and  entirely  relinquished;  and  such  the  judges,  who  tried  the 
cause,  believe  was  the  evidence  given  on  the  trial;  and,  in  case 
of  property,  thus  derelict  and  abandoned,  either  on  the  high 
seas  or  anywhere  else,  it  belongs  to  the  first  finder  who  reduces 
it  to  possession.  The  verdict,  therefore,  satisfies  us  that  when 
this  conversion  occurred,  the  plaintiff  was  divested  of  all  owner- 
ship in  the  money,  and  has  no  right  to  recover. 

On  the  face  of  this  special  verdict,  however,  there  is  a  most 
gross  inconsistency,  which  requires  to  be  mentioned.  It  is  not 
noticed  by  coimsel,  as  it  is  known  to  be  an  error,  and  doubtless 
had  its  origin  in  mistake.  It  finds,  that  when  the  property  was 
taken  by  die  defendants,  on  the  twenty-seventh  of  September, 
1836,  it  was  the  property  and  money  of  the  plaintiff;  and  then 
finds  it  was,  at  the  same  time,  when  converted  by  the  defend- 
ants, derelict  and  abandoned;  in  other  words,  that  the  plaintiff 
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had  then  no  property  in  the  money.  From  the  xeooUection  of 
those  who  tried  the  cause,  and  from  the  fact  that  this  cironm- 
stance  is  not  noticed  by  counsel,  it  is  evidently  an  error.  The 
intention  was  to  find,  that  when  the  property  was  lost,  it  was 
the  properly  of  the  plaintiff,  and  not  after  it  was  deieliot  and 
abandoned;  and  the  Terdiot  has,  therefozey  been  oonndared  as 
so  finding  the  fact. 
Judgment  for  defendants. 

Lahe,  J.,  dissented. 

ABAKooKifBrT  DT  GMipm«.^AhiindflmTMmt  may  be  dafiiMd  to  be  tfas 
aotoal  leaying  of  property,  with  the  intentioii  of  relmqiiuhing  all  daim  er 
right  thereto.  To  conatitate  an  abandonment,  therefore,  there  mnst  be  tiw 
conenrrence  of  the  intention  to  abandon,  and  the  actual  relinqoiahment  itf 
the  property,  so  that  it  may  be  appropriated  by  the  next  oomer:  Judmm  t. 
MaUayf  40  OaL  200.  The  impartant  fact  to  be  determined  in  each  oaae  as  it 
ariaeay  and  the  one  npou  .which  meet  of  the  reported  adjndicationa  have 
tamed,  is,  what  was  the  intention  of  the  party  whose  rights  are  alleged  to  be 
abandoned?  This  is  a  qnestion  of  fact,  the  determination  of  which  is  for  the 
jury:  Waring  ▼.  Crow,  11  Id.  369;  Kente  y.  Connovan,  21  Id.  203;  A.  Mim 
▼.  Kidd,  26  Id.  272;  DeufU  v.  Ptfieif,  SO  Id.  630;  BcberU  v.  Unger,  Id.  676; 
Mo<m  y.  Bomiu,  36  Id.  Z3A;  BeU  y.  Bed  Boek  etc  Co.,  Id.  214;  Smith  t. 
OuMng,  41  Id.  07;  Myers  v.  Spooner,  65  Id.  257;  Wiggins  ▼.  JUcClecMy,  40 
K.  Y.  346;  Cluggage  y.  Dunecai,  1  Serg.  &  IL  110;  MeChon  y.  Ankeny,  11 
m.  558;  Heath  y.  BiddU,  9  P^  Si  273;  Landee  v.  Perkim,  14  Mo.  238; 
WtHU  V.  Lwseme  Min,  Co.,  11  Ney.  200;  Oreamimo  v.  Unde  Sam  etc.  Oo.,  1 
Id.  215.  Although  donbtleas  the  oooasion  may  sometimes  arise^,  when  Um 
facts  which  constitate  the  eyidence  of  abandonment  are  so  clear  and  nnccm« 
tradicted,  as  to  justify  the  court  in  instructing  the  jury,  as  a  matter  of  Uw, 
that  there  has  been  an  abandonment:  Sample  r.  BM,  16  Ba.  St.  306;  Aiehim 
mm  y.  MeCuUoehy  5  Watts,  13. 

To  warrant  the  finding  of  abandonment,  each  ease  must  depend  mainly 
upon  its  own  peculiar  drcumstanoes,  the  eyidence  of  which  must  be  full  and 
clear:  Banke  y.  Banks,  77  K.  C.  186;  McDonald  y.  Bear  Biver  etc.  Co.,  13 
GaL  220;  Masson  y.  Anderson,  59  Tenn.  290.  Mere  non-user  and  Upee  of 
time,  unaccompanied  with  any  other  eyidence  showing  intention,  has  beso 
generally  held  not  enough  to  ooustitute  abandooment:  MaBett  y.  Unde  Sam 
etc.  Co.,  I  Key.  188;  Seaman  y.  Vawdreg,  16  Vee.  390;  Noble  y.  Syhesler,  42 
Vt.  146;  Moon  y.  BoUins,  36  GaL  333;  Lawrence  y.  Fkdton,  19  Id.  684.  Such 
facts  are,  howeyer,  competent  eyidence  of  intention,  and  if  the  non-user  is 
long  continued,  especially  where  no  intention  is  expressed,  the  jury  may  soma- 
ilmes  infer  an  intention  to  abandon:  Beene  y.  Cannowm,  21  Qd.  293;  Chneery 
y.  Breedhtfe,  12  La.  Ann.  746.  In  this  latter  case,  property  sunk  in  a  steam- 
boat, and  unclaimed  for  twenty-three  years,  was  condusiyely  presumed  to  be 
abandoned.  And  see,  to  the  same  effect.  United  States  y.  SmUey,  6  Saw.  640l 
So,  also,  failure  to  pay  taxes  is  not  sufficient  eyidence:  Mayor  y.  Biddle,  25 
Ba.  St.  259;  Keene  y.  Casmomn,  21  OaL  291;  Dams  y.  PeHey,  30  Id.  630;  nor 
is  the  remoyal  of  an  inclosure  from  about  a  lot  to  which  title  is  claimed  by 
possession:  Sweetlamd  y.  Bill,  9  Id.  556;  or  standing  by  when  a  sale  of  prop- 
erty in  which  an  interest  \b  claimed,  is  made  without  objecting  thereto:  MoT' 
quart  y.  Bradford,  43  Id.  526.    To  oonstitttte  an  abandonment,  the  acts  of 
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the  party  mtist  be  done  volantarily,  and  with  the  consoiooBneaa  of  the  owner- 
ship of  the  thing  Abandoned:  Lamdea  v.  Perhm,  14  Mo.  238;  Morenhaut  y. 
WiUon,  62  Cal.  203.  It  can  not  be  made  to  a  partioii\ftr  person,  or  for  a  con- 
sideration, and  therefore  an  attempted  sale  which  is  invalid  for  any  reason, 
can  not  be  considered  as  an  abandonment:  McLaartn  ▼.  Benton^  43  Id.  467. 
Bnt  see  (xnUir "  BarUey  7.  Tidekt^  2  MonL  50,  where  an  attempt  to  convey  a 
water  right  uy  an  invalid  deed  was  held  an  abandonment.  If  the  actual 
leaving  of  property  with  the  intention  not  to  retom  is  shown,  the  abandon- 
ment is  as  complete,  no  matter  how  short  a  time  it  may  last,  whether  for  a 
minate  or  a  seoond,  as  though  it  had  oontinaed  for  years:  WaHng  v.  Oroto,  11 
Gal.  867.  By  so  abandoning,  the  property  becomes  to  the  former  owner  as 
though  he  never  had  any  right  or  interest  in  it.  This  result  may  follow  from 
a  shagle  actor  a  series  of  acts,  bnt  after  it  has  once  occurred,  the  prior  owner 
can  not  come  in  within  the  time  allowed  for  commencing  dvil  actions,  and  re- 
assert his  rights  of  ownership,  to  the  prejudice  of  those  who  may  have  in  the 
mean  time  appropriated  it:  DaicU  v.  BvUer^  6  Id.  610;  lieOoon  v.Anheny,  11 
DL  668;  Skutman  v.  Harria,  4  La.  Ann.  108.  Nor  can  the  state,  under  the 
act  of  congress  of  March  8, 1826,  against  plundering  or  stealing  from  wrebked 
or  stranded  vessels,  sustain  a  conviction,  when  the  property  taken  has  been 
abandoned.  Such  property  is  open  to  the  acquisition  of  any  one  who  has 
the  energy  and  enterprise  to  seek  its  recovery:  UmUd  States  v.  BnUUyt  6  Saw. 
840. 

In  an  action  to  recover  the  possession  of  real  or  penanal  property,  where 
the  defense  relied  on  is  the  prior  abandonment  of  the  plaintiff,  evidence  of 
the  same  may  be  given  without  a  special  plea  thereof,  under  a  denial  of  the 
plaintiff's  title:  WUlBon  v.  Oleavelomd,  30  OaL  192;  BeU  v.  Bed  Roek  etc,  Go,^ 
86  Id.  214;  Mwrenhaut  ▼.  WUion,  62  Id.  263;  and  if  a  denial  of  such  title  is 
set  up  in  tiie  answer,  together  with  the  facts  constituting  the  abandonment, 
it  is  error  for  the  eourt  to  compel  the  defendant  to  elect  upcm  which  of  such 
defenses  he.  will  proceed  to  trial:  Bell  v.  Brovm^  22  Id.  671.  But  to  avafl 
himself  of  a  plaintiff's  abandonment,  the  defendant  must  show  that  it  oo- 
oarred  prior  to  suit  being  brought,  for  otherwise  it  will  be  unavailing:  .Prate 
V.  O,  A  8.  M.  Co.^  86  Id.  80.  To  rebut  the  conclusion  of  abandonment,  any 
evidence  showing  a  contrary  intention  may  be  introduced,  as,  for  example^ 
the  fact  of  bringing  a  suit  against  third  purties  for  the  property  claimed  to 
have  been  abandoned:  Rkhardaon  ▼.  McNyJUy^  24  Id.  829;  or  making  im- 
provementB  on  the  same:  Bliae  v.  ffUsuforth,  36  Id.  810;  as  well  as  the  declara- 
tions of  the  party  himself:  McMiUan  v.  TTamer,  88  Tex.  410;  Myen  r. 
Bpoaner^  66  Cal.  367.  Bnt  evidence  of  the  general  belief  of  the  community 
Is  not  admissible:  Phenix  etc  Co.  v.  Lawrettce^  Id.  148;  nor  is  that  of  tha 
ftaty  taking  possession  after  the  alleged  abandonment:  Stone  ▼.  O^ter  Q.  M, 
Co.,  62  Id.  316. 

Or  Mining  Claims. — ^The  application  of  the  settled  doctrines  of  abandon- 
ment to  conflicting  mining  daims,  which  depend  for  their  validity  upon 
occupancy  and  prior  appropriation,  is  of  comparatively  recent  origin,  and 
well  illustrates  the  adaptability  of  the  rules  of  the  common  law  to  changed 
conditions  of  facts,  and  the  various  exigencies  of  society.  The  rights  of 
miners  npon  the  public  domain,  whose  sole  right  to  the  claims  which  they 
worked  depended  upon  location  and  prior  possession,  in  accordance  with  looal 
rules  and  r^^lations  which  they  established  among  themselves,  were  reoog* 
maed  and  enforced  by  the  courts  at  an  early  day  after  the  diKOvery  of  fgM 
in  California.  As  all  such  rights  depended  upon  possession,  it  was  soon 
established  that  they  might  be  lost  by  abandonment.  As  was  wall  said  by 
Ax.  Dbo.  Tol.  XL— 80 
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the  ooortfe  in  diiciugmg  this  subject  in  Rkhardmm  y.  IfcNnUfff  24  OtL 
"  The  m^'ning  ground  in  oontroTeray,  before  it  was  oooapied  by  the  plaintifr, 
80  far  as  the  right  to  mine  the  same  by  parties  withoat  title  is  oonoenied  (and 
this  is  tme  of  ail  the  ptfblio  mineral  land  of  the  state),  was  pMid  Juri*^  and 
open  to  the  appropriation  of  any  one  desiring  it.  By  the  act  of  oocnpanoy, 
the  plaintiff  made  it  his,  and  manifested  his  intention  to  do  so.  Once  lus,  it 
continued  his  until  he  manifested  his  intention  to  part  with  it  in  some  man* 
ner  known  to  the  law.  He  may  sell  it,  or  give  it  to  another,  or  transfer  it 
in  any  other  mode  authorized  by  law  (thereby  preserving  the  oontinaity  ol 
possession),  or  he  may  abandon  it.  In  doing  the  latter,  he  must  leave  it  free 
to  the  occupation  of  the  nert  comer,  whoever  he  may  be,  without  any  inten- 
tion to  repossess  or  re-claim  it  for  himself  in  any  events  and  regardless  and 
indii&rent  as  to  what  may  become  of  it  in  the  future.  When  this  is  done^  a 
vaoanpy  in  the  possession  is  created,  and  the  land  reverts  to  its  former  oondi 
tion,  and  becomes  once  mora  pubUd  jurUt  and  then,  and  not  till  then,  an 
abandonment  has  taken  place.  There  can  be  no  abandonment  except  whera 
the  right  abates  and  ceases  to  exist  If  it  be  continued  in  another,  by  any  of 
the  modes  known  to  the  law  for  the  transfer  of  property,  there  has  been  na 
abandonment^  for  the  rights  first  acquired  by  the  ooonpan^yt  still  exists 
although  vested  in  another,  and  the  continuity  of  possnssion  remainB  w^ 
broken.'* 

In  addition  to  the  ordinary  rules  of  law  determining  the  question  of  aban- 
donment, the  local  customs  and  regulations  of  miners  and  the  various  stat- 
utes founded  thereon  have  provided  that  a  certain  amount  of  work  shall  be 
done  upon  each  claim  yearly,  the  failure  to  perform  which  has  repeatedly 
been  held  to  constitute  an  abandonment:  Dtpu/y  v.  WiUiami,  26  CaL  310;  SL 
John  V.  Kidd,  Id.  263;  Strang  v.  Ryan^  40  Id.  33.  And  if  such  daim  wen 
originally  located  by  several  as  tenants  in  common,  and  after  such  abandon- 
ment a  relocation  is  made  by  part  of  the  first  locators,  along  with  others  who 
are  strangers  to  the  first  location,  the  tenants  in  common  whose  names  an 
omitted  in  the  notice  of  relocation,  cease  to  have  any  interest  in  the  mine: 
Strang  r.  Byan^  tupra.  But  a  relocation,  made  by  the  original  locators  and 
others,  is  not  necessarily  an  abandonment  of  the  original  location:  WeUl  ▼• 
Lttcemt  M.  Co.,  11  Nev.  200.  It  seems,  however,  that  the  intention  of 
abandonment,  presumed  from  the  failure  to  perform  the  requinte  work,  may 
be  overcome  by  proof  that  such  omission  was  involuntary,  as,  for  example, 
where  the  failure  was  caused  by  the  hostility  of  Indians,  who  rendered 
working  on  the  mine  dangerous  to  life,  even  though  the  original  locator  did 
not  return  to  resume  work  until  a  second  location  had  been  made  by  another 
party:  MorenhatU  v.  WiUon,  52  Cal.  263.  And  even  where  there  are  no  regu- 
lations or  laws  requiring  a  certain  amount  of  work  to  be  done  each  year«* 
leaving  a  mine,  removing  tools,  and  following  mining  in  a  foreign  country 
for  several  years,  will  be  sufficient  to  raise  a  presumption  of  abandonment: 
Seytnour  v.  IVood^  53  Id.  303.  And  the  same  conclusive  presumption  will  be 
raised  as  to  mining  tailings,  which  are  suffered  to  flow  wheresoever  they  list^ 
without  endeavoring  to  confine  them  within  their  proper  limit:  Jones  v.  Jack 
am,  9  Id.  237. 

Or  Easeuskts  Ain>  Othxb  Intxbesib  in  LAim.^It  may  be  laid  down  as 
a  general  proposition  that  the  legal  titie  to  land,  founded  upon  a  grant,  or 
prescription  for  such  a  length  of  time  as  to  warrant  the  presumption  of  a 
grant,  can  not  be  lost  by  mere  abandonment,  nor  by  any  mere  parol  dii- 
olaimer,  and  the  reason  assigned  for  such  rule  is,  that  to  hold  otherwise  would 
be  contrary  to  the  statute  of  frauds:  Daoenpori  v.  Turpint  48  CaL  607;  A^ 
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m  ▼.  Coover,  10  Id.  631;  Smylea  t.  HcuUngs,  22  N.  T.  217;  Wiggins  ▼.  Me- 
deary,  49  Id.  346;  School  Di&trict  ▼.  Benmmy  81  Me.  381;  Brown  ▼.  Oocherett, 
33  Ala.  46;  TWiTion  ▼.  Sparhawk,  6  Mete.  476;  M(»ifor  v.  RiddU,  25  Pa.  St 
259.  Mr.  Washbom  Id  his  treatiae  on  real  property,  toL  2,  page  457*  after 
a  caiefal  analysiB  of  the  cases  which,  upon  a  casual  inspectioxi,  might  seem  to 
sustain  a  contrary  doctrine,  thus  sums  np  the  mle:  ''  It  is  probably,  there- 
fore, not  too  strong  a  oonclnsion  to  assert,  that  in  no  case  can  a  man  lose 
his  title  to  a  freehold  in  land  by  any  act  or  oral  declaration  of  abandonment, 
unless  it  comee  within  the  category  of  estoppel,  or  is  followed  by  such  a  pos- 
session by  the  person  claiming  title  thereto  in  his  stead,  as  brings  the  case 
within  the  statute  of  limitations.*'  Where,  however,  the  right  is  merely  in- 
cipient, and  depends  upon  occupancy  and  continued  possession,  as  a  right 
depending  upon  a  location  and  surrey,  the  rule  is  equally  well  settled,  that 
the  same  may  be  lost  by  abandonment:  DUoes  ▼.  Jifiller,  24  Tex.  417;  Jonei 
▼.  Merrknacketc  Co,,  31  N.  H.  381;  Ferris  ▼.  Coover,  10  GaL  631;  BequetU 
▼.  Oauyield,  4  Id.  278;  Oluehatif  ▼.  Seed,  22  Id.  469.  In  determining  whether 
such  a  result  follows,  the  IntentiGn  of  the  prior  owner,  to  be  gathered  from 
all  the  facts  of  the  case,  governs  and  controls.  Such  intention  can  not  be 
presumed  from  a  failure  to  cultivate,  indoee,  improve,  or  put  into  actual  use, 
town  lots  purchased  at  auction:  Smith  v.  Otisking,  41  CaL  97;  Judson  v.  Mai- 
loy,  40  Id.  299;  or  from  temporarily  removing  from  land  until  proper  accom- 
modation for  the  owner's  family  could  be  obtained:  Heath  v.  BiddU^  9  Pa. 
St.  273;  McLaughlin  v.  Maybwry,  4  Teates,  634;  or  in  the  case  of  a  hom^ 
stead,  from  the  fact  that  the  husband  and  wife  were  anzious  to  sell  the  same, 
and  made  repeated  efforts  so  to  do,  but  failed,  because  a  satisfactory  price 
could  not  be  obtained:  Dunn  v.  Tour,  10  Gal.  167. 

Whether  non-user  of  an  easement,  unaccompanied  by  other  acts  inconsistent 
with  the  exercise  of  such  rights,  will  be  sufficient  to  warrant  the  presumption 
of  an  abandonment,  is  determined  largely  by  the  fact  of  how  the  easement 
originated,  whether  by  ezpreas  grant,  or  by  prescription.  It  is  said  that  in  the 
former  case  no  presumption  of  abandonment  arises  from  non-user,  no  matter 
how  long  the  same  may  be  continued,  if  the  owner  of  the  servient  estate  does 
no  act  interfering' with  its  use:  JtweJti  v.  JeweU,  16  Barb.  150;  Hall  v.  Caughey, 
15  Pa.  St  43;  EOioU  v.  Bhett,  5  Rich.  405;  Bannon  v.  McAngier,  2  Allen,  128; 
WhiU  V.  Oratqford,  10  Mass.  183;  Smyles  v.  Hastings,  22  N.  Y.  217;  Wiggins 
V.  McCleary,  49  Id.  346;  Castle  v.  SMpman,  35  Id.  533;  AmM  v.  Stevens,  24 
Pick.  106;  Jeimison  v.  Walker,  11  Gray,  426;  Cook  v.  Major,  L.  R.,  6  Eq.  177; 
Wash,  on  Easements,  551.  If,  on  the  other  hand,  the  easement  was  acquired 
by  prescription,  non-user  for  the  length  of  time  required  for  its  establishment 
will  raise  a  presumption  of  abandonment  Such  presumption  is  merely  prima 
fa^,  however,  and  may  be  rebutted  by  evidence  showing  a  contrary  inten- 
tion: Wright  v.  Freeman,  5  Har.  &  J.  477;  Ward  y.  Ward,  7  Exch.  838;  YeaUe 
V.  Noice,  2  Whart  123;  PraU  v.  Stoeetser,  68  Me.  344;  2  Wash.  Real  Prop.  56; 
3  Kent's  Gom.  448.  Mr.  Holmes,  however,  in  his  edition  of  Kent's  Gom.,  in 
a  note  on  page  449,  voL  3,  repudiates  this  distinction  drawn  between  the 
mode  in  which  the  easement  was  acquired,  and  lays  down  the  broad  doctrine 
that  mere  non-user  is  never  presumptive  evidence  of  an  abandonment  But 
no  matter  how  the  easement  was  acquired,  non-user  for  a  less  time  than  that 
required  by  the  statute  of  limitations  for  the  perfection  of  the  easement,  is  no 
presumption  of  an  abandonment:  CarlUU  v.  Cooper,  4  G.  E.  Green,  261;  WiU- 
iamsY.  Kelson,  23  Pick.  141;  WhiU  v.  Crau^ford,  10  Mass.  183;  Bmerson  v. 
WHey,  10  Pick.  310;  Coming  v.  Chuld,  16  Wend.  531;  CuthbeHh  v.  Lawton,  8 
McGord,  194;  ParUns  v.  Dunham,  3  Strobh.  224.    When,  however,  the  non- 
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OMr  is  aocompmied  by  ftctB  on  the  part  either  of  the  owner  of  the  dominant 
or  servient  tenement,  which  manifest  an  intention  to  abandon,  and  ^ioh 
either  destroy  the  object  for  which  the  easement  was  created,  or  the  means 
of  its  enjoyment,  an  abandonment  will  take  plaoe:  Davie  t.  (Tale,  92  Oal.  27| 
Canny  v.  Andrew*^  123  Mass.  155;  Ward  t.  Ward,  7  Ezch.  838;  Begimi  t. 
<:fborley,  12  Q.  B.  515;  Hale  v.  Oldroyd,  14  M.  &  W.  789;  WiOkansY.  NeUom, 
23  Pick.  141;  Dyer  v.  Depid,  5  Whart  584;  Mowry  v.  Shddon^  2  B.  L  369; 
Crain  v.  Fox,  16  Barb.  184.  Thus  where  a  city,  for  the  purpose  of  widening 
m  street,  pnrchased  a  piece  of  land,  with  a  boilding  thsroon,  whioh  had  by 
prescription  an  easement  in  a  chimney  standing  on  an  adjoining  lot^  took 
down  the  building,  appropriated  the  greater  part  of  the  land  to  widening  the 
street,  and  allowed  the  remainder  to  be  vacant  for  six  years,  and  then  oon» 
veyed  it,  it  was  held  that  the  easement  had  been  abandoned:  Canny  ▼•  An-- 
<ireiM,  123  Mass,  155.  So  also  suffering  a  dam  and  mill  whioh  had  been  washed 
«way  to  remain  in  such  condition  for  twenty  years,  will  constitute  an  aban* 
^onment  of  the  mill  privilege:  lAggins  v.  Inge,  7  Bing.  682;  Fremch  v.  Bah^ 
tree  Mfg.  Co.,  23  Pick.  216;  Hatch  v.  Dwighi,  17  Mass.  289;  Taylor  v.  Eamp' 
ion,  4  McCord,  96.  And  where  water  has  been  appropriated  for  a  partioular 
purpose,  and  that  purpose  has  been  aooomplished,  a  presumptiGn  of  abandon- 
ment will  arise  from  non-user  and  the  fact  that  the  water  ri^t  was  sold  for  a 
merely  nominal  sum:  Dams  v.  Oale,  32  GaL  27.  But  simply  turning  water 
from  an  artificial  ditch  into  a  natural  wateroonzse,  and  mingling  it  with  the 
natural  waters  of  the  stream,  for  the  purpose  of  conduoting  it  to  another 
pUoe  for  use,  does  not  show  sn  abandonment:  BuUe  Canal  etc  Co,  v.  Va/ughatf 
11  Id.  143;  Hoffinan  v.  Stone,  7  Id.  47. 

Of  Psopebtt  in  Wild  Aniuaia.— Property  in  wild  animals  can  be  ao- 
qnired  by  occupancy  only.  To  constitute  sudi  oocupancy  it  is  sufficient  if 
the  animal  be  deprived  of  his  natural  liberty,  by  wounding  it,  or  otherwise, 
so  that  it  is  brought  within  the  power  of  the  hunter.  If  after  such  wound- 
ing the  hunter  relinquishes  the  chase  he  will  be  presumed  to  have  abandoned 
his  property  in  the  animal:  Pierton  v.  Poit,  3  Cat  175;  Buster  v.  N'ewBrkt 
20  Johns.  75.  But  where  wild  animals,  after  they  have  been  reduced  to  pos- 
ssasion  and  domesticated,  stray  away  by  accident,  there  is  no  abandonment: 
Amary  v.  Flyn,  10  Id.  102;  People  v.  Kaatz,  3  Park.  Grim.  129. 

Of  Patsztt  BiaHTS. — ^Acquiescence  by  a  patentee  in  the  public  use  of  Ids 
invention,  and  especially  if  such  acquiescence  is  aooompanled  by  actual  en- 
couragement, is  sufficient  to  constitute  an  abandonment  of  such  invention: 
Wilson  V.  Rousseau,  4  How.  646;  American  Leather  Co.  v.  American  Tool  Cb., 
4  Fish.  284;  Dudley  v.  Mayhew,  3  N.  Y.  9;  Wyeih  v.  8Ume^  1  Story,  273;  FruU 
Jar  Co.  V.  Wright,  12  Blatchf.  149;  Cray  v.  James,  Pet  0.  G.  894;  Ransom 
▼.  New  York,  1  Fish.  262;  Teese  v.  Phelps,  1  McA.  48;  Beia  v.  DankH^  1  Fish. 
372;  EaH  v.  Page,  6  N.  H.  477;  Pennock  v.  Dialogue,  2  Pet  1.  Such  acqui* 
osoence  will  not  be  presumed,  however,  in  the  absence  of  all  knowledge  of 
the  use:  Shaw  v.  Cooper,  7  Id.  292.  And  in  an  action  for  an  infringement,  when 
the  defense  relied  upon  is  the  abandonment  of  the  invention,  such  abandon- 
ment must  be  shown  dearly  and  satisfactorily,  and  beyond  a  reasonable  doubt» 
because  it  is  held  the  law  does  not  favor  an  abandonment:  Woodbury  etc.  Co, 
r.  Keith,  101  U.  S.  479;  Seymour  v.  MeCormick,  2  BUtchf.  240;  PUU  v.  HaU, 
Id.  229;  Wyetk  v.  Stone,  1  Story,  273.  Upon  filing  an  application  in  the  pat- 
ent office,  notice  is  given  to  the  public  that  the  inventor  has  no  intention  to 
abandon  his  invention.  If,  however,  gross  delay  subsequently  occur  in  the 
prosecution  of  such  applioation,  so  that  laches  will  be  imputed  to  the  appU- 
it»  it  will  be  presumed  that  such  invention  was  abandoned.    Thus,  where 
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la  appUoation  for  a  patent  was  withdrawn,  and  no  further  steps  to  secure  thft 
same  were  taken  for  ten  years,  it  was  held  to  have  been  abandoned:  Bevin  t. 
East  Hampton  BeU  Co.,  9  Blatchf.  50.  And  see  to  the  same  effect  Marah  t. 
ComnUiaionert  3  Bias.  321.  Where,  however,  such  delay  in  the  prosecatiov 
of  the  application  for  a  patent  is  the  result  of  the  officials  in  the  patent  office^ 
no  abandonment  will  be  inferred:  Sayles  ▼.  JR.  R.  Co.,  1  Biss.  468;  Rfon  t. 
Ooodwin,  3  Sumn.  614;  Roo€  v.  Ball,  4  McLean*  177;  MeMiOan  t.  Btwdap^ 
4  BrewB.  275. 

In  Insubangx:  See  the  note  to  Boeley  v.  Cheaapealx  Ins,  Oo.^  22  Am.  Deo. 
M9. 
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[13  Omo.  133.] 

IbBBioK  BAvsnro  Cospobation,  Bvtsq  mroKR  thb  Sr^TUvn  or  tbd 

Statb,  need  not  allege  their  corpomte  eristenoe,  and  may  maintain  m 

joint  action  against  the  drawer  and  indorser  of  a  bill  of  exchange. 
OvBonoN  TO  THE  Lbqal  Existenos  ov  PLAurmr  must  be  raised  below; 

it  can  not  first  be  taken  advantage  of  on  appeaL 
Plba  ov  Non  Assumpsit  Puts  ik  Issue  the  plaintLFs  capacity  to  sue. 
OouBTS  WILL  Take  Judicial  Koncs  ov  the  Existence  ov  Ck>BPORATibii» 

formed  under  the  laws  of  their  own  state,  but  not  of  foreign  corpor»> 

tions. 
Costs  ov  Pzuyrssr  icat  bb  Pbopbblt  Allowed  in  the  statutory  action  for 

money  had  and  received  on  a  bill  of  exchange,  without  an  avennent  of 

protest. 
KoTARiAL  Cebtivicate  ov  Pbotest  IS  EviDENGE  of  the  costs  thereof. 

Absumpstt  for  money  had  and  received,  on  a  bill  of  exchange 
drawn  bj  Henry  Lewis,  for  three  thousand  dollars,  indorsed  by 
Samuel  Lewis.  Due  notice  of  demand  and  non-payment  were 
admitted.  Upon  the  evidence  of  the  notary's  certificate  of  pro- 
test, upon  which  two  charges  of  three  dollars  and  fifty  cents 
each  were  indorsed,  the  court  gave  judgment  for  the  plaintiff 
for  three  thousand  three  hundred  and  fifty-seven  dollars  and 
fifty  cents.     The  further  facts  appear  in  the  opinion. 

Chase  and  Ball,  for  the  plaintiff  in  eixor. 

Storer  and  Owynne,  for  the  defendants  in  error. 

By  Court,  Bibghabd,  J.  Several  errors  are  assigned  in  this 
record:  First.  That  the  declaration  is  insufficient. 

The  declaration  is  the  common  count,  authorized  bj  the  act 
to  regulate  judicial  proceedings  where  banks  and  bankers  are 
parties:  Swan's  Stat.  149,  sec.  9;  and  it  contains  no  averment 
that  the  plaintiffs  were  a  body  corporate.  It  is  urged  that  the 
omission  of  this  averment  is  fatal.  If  it  shall  be  found  that 
such  averment  is  necessary,  the  conclusion  would  follow,  inas- 
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much  as  the  defect  would  go  to  the  Teiy  title  of  the  plaintiff.  In 
suits  brought  by  corporations  created  bj  the  laws  of  this  state, 
this  general  form  of  pleading  has  always  been  held  sufficient. 
Is  it  not  equally  so  in  the  case  of  suits  by  foreign  oorporationsT 
Upon  principles  of  comity,  such  corporations  have  always  been 
allowed  to  sue  in  this  and  other  states  of  the  union.  In  many 
of  the  states,  if  not  in  all,  it  has  been  held  sufficient  to  declare 
in  the  corporate  name,  without  setting  forth  the  act  itself: 
Bank  of  United  States  t.  Haakins,  1  Johns.  Gas.  182. 

In  the  case  of  the  Bank  of  Michigan  t.  WiUiams,  5  Wend.  482, 
the  court  say:  ''A  corporation,  when  it  sues,  need  not  set  forth 
its  title  in  the  declaration,  but  it  must  show,  by  oTidence  upon 
the  trial,  that  it  is  a  body  politic,  having  legal  authoriiy  to  make 
the  contract  which  it  seeks  to  enforce.''  So  in  the  case  of  Jboib- 
9on  y.  Pbimbe,  8  Johns.  878,  and  in  Dutcheaa  Cotton  Manufactory 
y.  Dams,  U  Id.  288  [7  Am.  Dec.  459],  it  is  held  that,  where  a 
corporation  sues,  they  need  not  set  forth,  by  ayerment  in  the 
declaration,  how  they  were  incorporated;  but,  upon  the  general 
issue  pleaded,  they  must  prove  that  they  are  a  corporation.  To 
this  point  the  authorities  are  numerous. 

The  next  question  upon  the  pleadings  is,  whether  foreign 
banks,  suing  in  this  state,  can  avail  themselves  of  the  act  regu- 
lating proceedings  where  banks  and  bankers  are  parties,  so  as  to 
maintain  a  joint  action  against  a  drawer  and  indorser.  The 
mode  of  prosecuting  suits  within  the  courts  of  this  state,  is 
tmder  the  control  of  the  legislature.  What  rules  they  may  see 
proper  to  make,  must  be  guides  as  weU  to  foreign  as  to  domestic 
corporations.  One  object  of  the  statute  was,  to  prevent  multi- 
plicity of  suits,  and  the  consequent  oppressive  costs  of  litiga- 
tion. The  case  of  ISiXLerixm  v.  The  Bank  of  the  United  States^  1 
Pet.  614,  is  in  point,  and  sustains  this  declaration.  The  reason 
of  the  law  is  alike  applicable  to  foreign  and  domestic  banks, 
and  there  is  no  occasion  to  restrain  the  natural  import  of  its 
words.  Nor  has  the  objection,  as  to  the  want  of  an  averment, 
that  the  plaintiff  is  a  bank,  any  greater  force;  for,  while  it 
should,  undoubtedly,  appear  that  the  plaintiff  comes  within  the 
qualification  of  the  statute,  in  order  to  take  advantage  of  its 
provisions,  we  are  of  opinion  that  it  is  sufficiently  apparent, 
upon  the  face  of  this  declaration,  that  the  suit  is  brought  by  a 
bank.  A  formal  averment  of  that  fact,  in  the  body  of  the 
declaration,  would  therefore  be  8UX>erfluous. 

Another  error  assigned  is,  that  proof  was  not  made  of  the 
plaintiff  below  being  incorporated.     The  absence  of  this  proof 
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does  not  difitinctly  appear  upon  the  bill  of  exceptions,  and  it  is 
only  made  out  bj  inference.  But  it  is  well  remembered,  bj  the 
judges  who  sat  upon  the  trial,  that  no  such  question  was  then 
made.  The  case  was  tried  and  conducted  throughout,  as  if  that 
fset  were  admitted.  If  the  party  intended  to  ayail  himself  of 
any  such  defect  of  proof,  the  objection  should  have  been  made 
at  the  time,  or,  at  least,  some  notice  giyen  of  it  in  the  bill  of  ex* 
eeptions.  In  the  case  of  Perbins  t.  Dibble,  10  Ohio,  488  [86  Am. 
Dec.  97],  it  was  held,  that  an  objection,  not  taken  on  the  circuit, 
will  not  be  considered  in  bank.  The  court  there  saj:  "  The  ob* 
jection  would  have  been  fatal  if  taken  at  the  time  of  trial  on  the 
circuit.  If,  however,  it  had  then  been  made,  no  doubt  the  de- 
fect of  testimony  would  have  been  supplied:"  Id.  487.  In 
almost  every  trial,  there  are  facts  necessary  to  make  out  the  case, 
which,  by  the  parties,  are  treated  as  admitted,  without  requiring 
formal  proof.  To  make  the  absence  of  express  proof,  in  such 
eases,  ground  for  error,  after  verdict  and  judgment,  would  be 
unfair,  and  attended  with  great  inconvenience.  The  rule  adopted 
in  the  case  of  Perkins  v.  Dibble,  is  salutary,  and  we  feel  no  dis- 
position to  depart  from  it. 

But,  it  is  claimed  for  the  defendant  in  error,  upon  the  author- 
ity of  a  circuit  decision,  reported  in  5  Ohio,  288,  that  a  plea  of  the 
general  issue  admits  the  corporate  capacity  of  the  plaintiff,  and 
{hat  where  a  defendant  intends  to  object  the  want  of  capacity  to 
sue,  he  should  have  pleaded  that  matter  specially,  in  abatement 
ta  in  bar.  As  the  question  is  one  of  importance  in  pleading  and 
piractice,  it  may  be  well  to  consider  it.  The  case  cited  is  that  of 
the  Methodist  Episcopal  Church  v.  Wood,  5  Ohio,  288,  and  the  au- 
thorities relied  upon  for  the  doctrine  there  laid  down,  are  Gonard 
T.  AOantio  Ins.  Co,,  1  Pet.  886;  S.  0.,  Id!  460;  Society  for  the 
Propagation  of  the  Ghspel  v.  Pawlet,  4  Id.  480;  Mayor  of  Stafford 
V.  BoUon,  1  Bos.  &  P.  40;  Kennebec  v.  Call,  1  Mass.  488,  484; 
MeUor  v.  Spateman,  1  Saxmd.  340,  n.  2. 

The  case  of  the  Methodist  Episcopal  Church  v.  Wood,  was  that 
of  a  corporation  created  by  a  law  of  this  state,  of  which  the 
court  were  bound  to  take  judicial  notice.  The  question  was 
not  whether  they  had  a  charter,  and  were  acting  in  a  cor- 
porate capacity,  but  whether  they  had,  in  all  things,  complied 
with  this  act  of  incorporation.  In  the  case  of  Conard  v.  The 
JUantic  Ins.  Co.,  1  Pet.  450,  which  was  an  action  of  trespass, 
the  court  held  that  no  evidence  of  corporate  capacity  was  re- 
quired on  a  plea  to  the  merits,  upon  the  ground  that  the  plea 
necessarily  admitted  that  capacity,  and  that  the  objection  could 


4t72  Lewis  v.  Bank  of  EIentuckt.  [Ohio, 

only  be  made  on  a  plea  in  abatement.  But,  it  is  worthy  of  r^ 
mark,  that  no  such  position  seems  to  have  been  taken  by  ooon- 
sel,  and  no  authority  to  sustain  the  doctrine  is  cited;  and  the 
court  proceed  to  say  that,  independent  of  that  ground,  the  agree- 
ment upon  which  the  trial  was  had,  as  well  as  the  admiflsion  of 
the  bond,  *'  was  certainly  prima  facie  evidence  of  an  admission 
of  the  corpoiate  capacity  of  the  plaintiff,  and  sufficient  to  throw 
the  burden  of  proof  upon  the  other  side."  The  case  of  the 
Society  for  the  PropagcUion  of  (he  Oospd  t.  2bu9n  ofPawlet  and 
Otias  Clarke,  4  Id.  480,  610,  which  was  an  action  of  ejectment, 
is  similar  to  the  preceding,  save  that  the  point  was  argued;  for 
Justice  Story  remarks,  that  the  evidence  of  corporate  capacity  is 
sufficient;  and  the  certificate  to  the  circuit  court  was,  that  the 
plaintifffl  have  shown  that  they  have  a  right  to  sue.  The  case  of 
The  Proprietors  ofEennebeo  v.  CaU,  1  Mass.  482,  holds  that  a 
private  act  must  be  proved,  and  that  the  court  would  not  take 
judicial  notice  of  it.  This  was  upon  the  general  issue,  in  an 
action  of  trespass,  and  was  not  applicable  to  the  case  under 
consideration.  For  the  plea  of  non  assumpsit  is  much  broader 
than  that  of  not  guilty  in  trespass,  where  many  defenses  are  in- 
admissible under  the  general  issue.  And,  in  the  subsequent 
case  of  PortsmovXh  Livery  Company  v.  Watson,  10  Mass.  92,  it 
was  held,  that  foreign  corporations  are  to  be  proved;  and  satis- 
factory proof  will  be  required  as  of  any  other  fact,  material  in 
issue  to  the  country;  though  of  the  state  corporations  the  court 
are  judicially  informed. 

The  case  of  Mayor  ofSUsfford  v.  Bolton,  1  Bos.  &  Pul.  40,  was 
an  action  on  the  case  for  tolls,  in  which  the  plea  was  ''  not 
guilty,"  and  proof  of  corporate  existence  was  made;  but  there 
being  a  misnomer,  it  was  held  that  advantage  could  be  taken  of 
it  only  by  plea  in  abatement.  The  principle  there  decided,  and 
that  contained  in  the  note  to  2  Saund.  240,  is  nothing  more 
than  that  a  misnomer  of  a  corporate  plaintifF,  like  that  of  a  nat- 
ural person,  is  not  to  be  taken  advantage  of  on  plea  to  the 
merits.  We  should  feel  at  liberty,  therefore,  notwithstanding 
what  is  said  in  the  case  of  The  Methodist  Episcopal  Church  v. 
Wood,  to  adopt,  upon  this  question,  such  rule  as  would  best 
accord  with  general  principles,  and  the  analogies  of  the  law. 
Now,  what  does  the  plea  of  non  assumpsit  admit?  Nothing. 
1%  denies  the  whole  cause  of  action,  and  right  to  recover.  It 
neither  admits  the  making  of  the  contract,  nor  the  capacity  of 
either  party  to  contract.  It  denies  the  contract,  in  toto.  It 
puts  the  plaintifF  upon  proof  of  a  right  to  recover,  and  he  must 
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prove  a  full  right.  What  the  plaintiff  is  bound  to  prove,  the 
defendant  may  disprove.  He  maj  show  that  no  cause  of  action 
ever  existed,  by  any  proof  tending  to  establish  that  fact.  Cor* 
porations  are  creatures  of  the  statute.  They  are  artificial  be- 
ings, having  no  natural  powers,  nor  any  existence  independent 
of  the  charter  creating  them.  So  that  one  mode  of  maintain- 
ing the  issue  of  non  assumpmi^  where  the  plaintiff  claims  to  be 
a  body  corporate,  is  to  show  that  no  such  artificial  being  enrer 
existed;  for,  a  nonentily  can  not  contract,  nor  be  contracted 
with.  So  far,  then,  as  reason  and  principle  go,  it  would  seem 
that  the  plea  of  non  oBaumpsU  does  put  in  issue  the  capaciiy  to 
sue,  where  the  plaintiff  claims  to  be  a  body  corporate.  And 
that,  by  no  rule  of  logic  can  it  be  said  that  a  plea,  which  is  a 
denial  in  Mo,  admits,  either  in  whole  or  in  part,  what  it  ex- 
piressly  denies. 

This  doctrine,  moreover,  is  well  established  by  authority,  as 
in  the  cases  of  the  Dvichess  OoUan  Manufactory  v.  Davia,  14 
Johns.  238  [7  Am.  Dec.  459];  PartsTnouth  Livery  Company  v. 
Watson,  10  Mass.  92;  Bank  of  Michigan  v.  WtUiams,  5  Wend. 
432;  Bdrgrave  v.  The  Bank  of  Illinois,  Breese,  122;  Bank  of 
Auburn  v.  Weed,  19  Johns.  800;  Fdrmers  and  Mechanics^  Bank  v. 
Bayner,  2  Hall,  195;  Jackson  v.  Plumbe,  8  Johns.  378,  where 
the  earliest  /luthorities  are  cited,  viz.:  BoU  v.  Osbom,  Hob.  21; 
Henrique  v.  Dutch  West  India  Co.,  2  Ld.  Baym.  1535;  1  Eyd 
on  Corp.  292,  293;  Peters  v.  MOs,  Bull.  N.  P:  107.  Upon 
the  whole,  we  think  the  true  rule  is  that  settled  in  Massachu- 
setts and  New  York,  and  recognized  in  other  states,  that  in 
suits  brought  by  corporations  of  our  own  state  the  court  will 
lake  judicial  notice  of  their  capacity  to  sue,  while  those  claim- 
ing to  be  foreign  corporations  must  prove  their  corporate  char- 
acter under  the  general  issue. 

As  an  additional  reason  for  this  distinction,  the  courts  of  this 
state  are  not  presumed  to  be  acquainted  with  foreign  charters. 
They  have  not  the  means  of  information  as  to  their  nature  and 
extent;  and  this  remark  is  equally  applicable  to  the  people  of 
the  state.  While,  on  the  other  hand,  the  corporators  have  fuU 
knowledge  of,  and  the  means  to  establish,  their  capadly  and 
powers.  The  issue  for  them  is  afiirmative,  and  when  they  would 
come  into  court  the  onus  probandi  should  be  theirs. 

A  third  error  assigned  is,  that  the  finding  includes  damages 
at  six  per  cent.,  and  seven  dollars,  the  costs  of  protest.  The 
costs  of  protest  were  properly  allowed  if  the  proof  was  suffi- 
cient.   The  bills  were  duly  protested.    The  notarial  certificate 
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WB8  soffidant  eridence  of  the  proteei,  and  the  faet  of  protest 
was,  to  say  the  least,  some  eridenoe  that  legal  costs  were  made 
in  protesting  for  non-aoceptance  and  for  non-payment,  becaose 
these  acts  are  never  performed  gratoitoosly .  We  haye  no  doubt 
but  that  we  should  have  refused  a  new  trial,  if  a  juiy  had  al- 
lowed such  charges  on  even  so  slight  evidence  as  this.  When 
substantial  justice  has  been  done  by  a  verdict,  a  court  should 
not  disturb  it,  although  found  upon  slight  evidence.  And 
when,  by  consent  of  parties,  a  court  is  substituted  for  a  jury, 
and,  in  like  manner,  finds  the  factB  of  the  case,  a  revisory  court 
ought  to  treat  their  finding  with  equal  respect  The  error,  if 
there  be  any,  is  in  a  matter  of  fact,  and  not  of  law. 

The  same  may  be  said  of  the  objection,  that  the  computation 
is  too  large  by  two  dollars;  that  it  should  have  been  three  thou- 
sand three  hundred  and  fifty-five  dollars  and  fifty  cents,  instead 
of  three  thousand  three  hundred  and  fifty-seven  dollars  and 
fifty  cents.  Were  this  true,  it  would  be  a  small  matter.  But 
the  bill  of  exceptions  does  not  very  clearly  show  that  the  error 
exists.  The  presumption  arising  from  the  fact  that  the  com- 
putation was  made  subject  to  the  inspection  of  the  counsel  of 
both  parties,  is  that  the  judgment  was  taken  for  the  right  sum, 
and  the  difference  is  too  trifling  to  justify  the  four  members  of 
this  court  in  going  into  a  minute  cidoulation,  witl^a  view  to  fix 
the  amount  to  a  fraction. 

The  last  and  remaining  point  is  as  to  the  right  of  the  defend- 
ant to  protest  damages.  Upon  this  we  are  not  embarrassed 
with  difficulty.  The  form  of  pleading  is  permitted  by  the  stat- 
ute, and  is  sufficient,  by  virtue  of  its  provisions.  The  proof,  to 
entitle  the  party  to  such  damages  in  suits  of  this  description,  is 
the  same  as  is  required  in  those  cases  where  the  statutes  have 
not  dispensed  with  specific  allegations  in  pleadings.  The  law 
makes  the  common  count  sufficient  for  the  bank.  Its  policy 
would  be  defeated,  were  we  to  hold  it  sufficient  for  one  purpose 
only.  True,  it  is,  that  the  damages  now  given  on  protested 
bills,  are  those  prescribed  by  the  act  of  1831;  yet  this  act  only 
limits  to  six  per  centum,  damages  which  were  allowed  at  a 
higher  rate  under  the  act  of  1810,  and  which  were  recoverable 
in  this  form  when  the  act  of  1824  took  effect. 

Judgment  affirmed. 

Suit  bt  a  Gobpobation  in  Fobbign  State:  See  WUUamion  v.  Aiioof,  19 
Am.  Deo.  494,  and  note;  LcUhrop  v,  Commercitd  Bank,  33  Id.  481. 

Allboation  or  Cobpobatb  Existbncb,  Whbn  Essbvtial:  See  note  to 
HarriM  y  Mtuhingum  Mfg,  Go,,  29  Am.  Dec  376,  where  this  sabjeot  is  oon* 
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■idered  at  length.    Also,  Richardson  ▼.  8L  Jo9eph  Iron  Co.»  33  Id.  460;  Wei- 
kmd  Canal  Co.  ▼.  Hathavoay^  24  Id.  61,  and  note,  citing  prior  cases  in  this 


Judicial  Kotio^  will  bb  Takbn  ov  Corporation  created  under  private 
statute:  Commercial  Bank  v,  Newport  Mfg.  Co.,  36  Am.  Dec.  171.  Contra, 
Haven  v.  N.  H,  Asylum,  38  Id.  612. 

Corporation  is  not  Bbquirbd  to  Provb  its  EnarBNcn  under  the  general 
issue:  Prince  v.  CommereM  Bank  qf  CohmtmSf  34  Am.  Deo.  773;  Penobeeoi 
Boom  Corp.  v.  Lamson,  33  Id.  666;  PhenisB  Bank  v.  Curtis,  36  Id.  402.  Bat 
see  eotUra,  Bank  of  UUca  ▼.  SmaUey,  14  Id.  626;  Vernon  Society  ▼.  HilU,  16 
Id.  429;  WeUand  Canal  Co.  ▼.  Hathaway,  24  Id.  61. 

Thb  principal  gasb  is  cttbd  in  Smith  ▼.  Weed  Sewing  MaMne  Co.,  26 
Ohio  St.  666»  to  the  effect  that  courts  will  take  judicial  notice  of  the  eodst- 
ence  of  domestic  corporations,  but  that  in  suits  by  foreign  corporations  tha 
general  issue  puts  in  issue  the  plaintiff's  capacity  to  sue. 


Bane  of  Gallipolib  v.  Domigan. 

[iaOBIO.920.] 

BnuBN  ov  A  Shxrivp,  Showino  Dub  Bzboction  of  a  fieri  faciae,  can  not 
be  disputed  on  a  motion  to  amerce  such  officer.  The  faithful  disohacga 
of  the  sheriff's  obligations  can  only  be  inquired  into  in  an  action  for  a 
islse  return. 

Skatutb  ov  1824,  Rbquirino  a  Shxrivp  to  Bbobivb  the  notes  of  a  bank 
in  satis&ction  of  a  judgment  in  &vor  of  such  bank,  is  constitutional. 

MonoN  to  amerce  the  defendant,  as  sheriff,  for  reoeiTing  the 
notes  of  plaintiff  in  satisfaction  of  a  judgment  recoTered  by 
plaintiff,  suing  on  a  promissory  note,  not  negotiable,  for  the 
use  of  one  Yalette.    The  farther  facts  appear  in  the  opinion. 

P.  B.  Wilcox  and  O,  Swan,  for  the  plaintiff  in  error. 

Svfoyne,  Bales^  and  J,  W.  Andrews,  for  the  defendant 

By  Court,  Wood,  J.  We  entertain  the  opinion,  that  the  great 
portion  of  the  eTidenoe  which  was  given  on  the  trial  of  this 
motion  in  the  court  of  common  pleas  should  be  laid  out  of 
view.  It  appears  to  us  immaterial,  whether,  in  the  language  of 
counsel,  the  proof  shows  that  the  defendants  have  tampered 
with  the  sheriff,  or,  whether  he  has  trifled  with  the  process  of 
the  court,  so  far  as  the  present  case  is  concerned. 

The  important  inquiry  is,  what  is  the  return  of  the  sheriff  on 
the  fi.  fa.  f  And  does  it  show  the  due  execution  and  faithful 
dischaxge  of  his  official  obligations,  cast  upon  him  by  the  re- 
ception of  the  execution?  If  the  return  of  the  officer  shows 
this,  upon  its  face,  the  plaintiff  could  not  go  behind  it,  on  a 
motion  to  amerce;  but  is  left  to  his  remedy  by  action  for  a  falsr 
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retam.  The  reason  is,  this  stunmaiy  mode  of  ledreus  is  not 
giTen,  hy  statute,  for  a  false  retam.  The  statute  is  penal,  must 
be  construed  strictly,  and  the  sheriff  shown  to  be  unthin  both 
the  letter  and  spirit:  BuOineU  y.  EaUm,  Wright,  720.  Taking 
the  facts,  then,  to  be  true,  as  set  forth  in  the  return,  is  the  sher- 
iff justifiable  in  receiTing  the  amount  of  damages  due  the  plaintiff 
in  the  paper  of  the  bank?  SeTend  statutes  are  cited  hy  coun- 
sel, as  bearing  on  this  question.  The  ninth  section  of  the  act 
of  1824,  ''  to  regulate  proceedings  where  bcmks  and  bankers  are 
parties/'  among  other  things,  proyides,  that,  in  all  suits  or  ac- 
tions prosecuted  by  a  bank  or  banker,  or  persons  claiming  as 
their  assignees,  etc.,  and  for  their  benefit,  the  sheriff,  upon  any 
execution  in  his  hands,  in  favor  of  such  bank  or  banker,  their 
or  his  assignees,  etc.,  shall  receive  the  note  or  notes  of  such 
bank  or  banker  from  the  defendant,  in  discharge  of  the  judg- 
ment, and  that,  if  such  notes  are  refused  to  be  received  from 
the  sheriff,  he  shall  not  be  liable  to  any  proceedings  whatever, 
at  the  suit,  or  upon  the  complaint,  of  such  bank  or  banker,  or 
his  or  their  assignee:  Swan's  Stat.  147. 

The  act  of  1842,  Ohio  L.,  vol.  40,  p.  33,  declares  the  meaning 
and  intention  of  the  act  of  1824,  sec.  9,  was,  and  is,  that  pay- 
ment may  be  made  by  the  debtor  of  such  bank,  etc.,  in  the 
notes  or  obligations  thereof,  issued  as  currency,  etc.,  as  against 
the  assignees,  whether  such  bank  retains  an  interest  therein  or 
not,  but  provides  the  act  shall  not  extend  to  any  assignee  who, 
heretofore,  shall  have  become  such,  boTia  fide,  in  the  settlement 
of  his  claims  against  such  bank  or  banker.  These  enactments 
have  been  thought  severe  and  unjust,  by  some,  but  we  must 
suppose  them  to  be  such,  as  were  believed  to  be  called  for  by 
the  circumstances  of  the  times.  At  all  events,  their  constitu- 
tionalily  can  not  be  seriously  questioned,  for  they  affect  only 
the  remedy,  which  is  always  subject  to  the  legislative  will,  and 
in  refusing  to  permit  proceedings  to  be  instituted  against  the 
sheriff  they  do  not  impair  the  validity  of  the  contract. 

Is  the  return  of  the  sheriff,  then,  in  compliance  with  this  law? 
In  substance,  it  recites,  that  he  has  made  the  amount  of  the 
costs,  seventy-three  dollars  and  fifly-nine  cents,  and  the  said 
Yalette,  not  being  an  assignee,  bona  fide,  of  the  promissory 
note  on  which  the  judgment  was  rendered,  in  the  settlement  of 
any  claim  or  claims  of  his  against  said  bank,  he  had  received 
the  balance  of  the  judgment,  four  thousand  two  hundred  and 
fifty  dollars,  in  the  notes  of  the  bank.  Here  was  the  case^ 
where  the  sheriff  was  bound  to  act.    He  must  do  so  at 
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peril.  Neither  mistakes  of  law  nor  of  fact  exouae  him.  If  he 
refused  the  notes,  and  made  his  leTj,  he  was  liable  to  the  de- 
fendants, if  Yalette  were  not  such  bona  Jide  assignee;  if  he 
received  them,  he  was  liable  to  Yalette,  if  he  sustains  the  char- 
acter and  relation  to  the  bank  he  assumed.  The  sheriff,  then, 
was  bound,  for  himself,  to  decide  the  question.  He  has  done 
so,  and  set  it  out  in  his  return;  and  the  remedy  against  the 
sheriff,  if  any  exist,  must  be,  in  our  view  of  the  case,  by  an  ac- 
tion for  a  false  return. 
Judgment  affirmed. 

Shxkzvp's  Rktubn  to  a  Sonui  Facias  oak  kot  bs  Oohthov  juctsdi  .B^tik^. 
MiehartUy  18  Am.  Deo.  072. 

The  FBiNdPAL  GABS  IS  OTTiD  In  Moore  t.  MeCM^t  16  Ohio  St  63,  to  the 
effect  that  a  pariy  who  seeks  to  avail  himself  of  the  remedy  by  amsfOMnent^ 
must  bring  himself  within  both  the  letter  and  spirit  of  the  statatSb 


Adaub'  Lessee  v.  Jeffrebs. 

[130mo,3fi8.] 

Pbocekdzvos  or  Coubts  or  General  JuBisDionoK  az«  presomed  to  be 
i^gnlar  and  within  the  scope  of  their  anthority. 

OouBT  HAS  Ko  JuBiBDicTioN  TO  HsAB  AKD  DETEBiawE  an  application  for 
the  sale  of  an  intestate's  real  estate,  when  the  heir  is  not  a  party  to  snoh 
proceeding,  and  an  order  of  ssle  made  nnder  such  droomstancee  is  vcdd. 

Ejboxment  upon  an  agreed  statement  of  facts.  Plaintiff 
daimed  title  to  the  premises  in  dispute  by  virtue  of  an  admin- 
istrator's sale  under  order  of  the  court,  in  the  estate  of  one 
Faulkner.  To  support  his  title  he  offiared  in  evidence  the  order 
of  sale,  and  proceedings  under  the  same,  which  were  rejected 
hy  the  court.  No  proof  of  petition  for  sale,  service  of  process, 
or  other  proceedings,  prior  to  the  order,  were  made  or  offered* 
Defendant  had  judgment,  and  plaintiff  moves  for  a  new  triaL 

T.  Ewing  and  H.  Sianbery,  for  the  plaintiff. 

James  B.  Stanbery^  for  the  defendant. 

By  Oourt,  Lane,  0.  J.  The  validity  of  trangfen  of  land,  by 
virtue  of  legal  proceedings,  are  frequent  subjects  of  examination 
in  courts  of  justice.  The  governing  principle  in  these  cases,  is, 
that  whoever  assumes  to  exercise  powers  conferred  hy  law,muBt 
first  show  jurisdiction  over  the  subject.  The  judicial  proceed- 
ings of  courts  of  general  jurisdiction,  exercising  the  ordinary 
powers  of  chancery  or  of  common  law,  are  presumed  to  be  rego- 
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lar,  and  such  courts  are  presumed  to  act  untbin  ttie  scope  oi 
their  authority.  Every  intendment  Trill  be  made  to  support 
their  powers.  Yet,  even  in  the  proceedings  of  ttiese  oourta,  if 
they  transcend  the  limits  which  the  law  prescribes,  and  assume 
to  act  where  they  have  no  jurisdiction,  their  acts  are  utterly 
Toid:  Borden  ▼.  I%lchy  15  Johns.  121  [8  Am.  Dec.  S26];  MKUs  t. 
Martin,  19  Id.  33;  Latham  v.  Edgerton,  9  Oow.  227;  8m^  t. 
Snyder,  6  Binn.  483  [6  Am.  Dec.  498];  Sumner  t.  PaHber,  7 
Mass.  79;  Smith  v.  Bice,  11  Id.  507. 

I  do  not  here  inquire  whether  the  mere  omission  of  showing 
jurisdiction  on  the  record  invalidates  their  acts,  or  whether 
such  judgments,  although  void  when  viewed  as  the  foundation 
of  rights,  may  not  have  some  e£Bcacy  when  used  defensively,  as 
ground  of  protection;  but  it  may  well  be  doubted  whether  it  is 
not  necessary  to  impeach  them  by  positive  proof  of  a  want  of 
authority:  !Ricker  v.  Oxley,  5  Oranch,  34;  Ex  parte  Tobias  Wat- 
bins,  3  Pet.  193,  202;  Voorhees  et  al.  v.  Jackson,  10  Id.  449; 
Wood  V.  Mann,  1  Sumn.  578;  MbCormick  v.  SuUioani,  10  Wheat. 
192.  But  how  far  such  judgments  are  void  or  voidable,  and 
whether  there  exists  any  difference  between  the  law  and  the 
chancery  rules  of  our  courts,  on  these  points,  are  matters  which 
may  be  settled  when  cases  shall  arise  that  demand  it.  Neither 
is  it  necessary  that  I  should  do  more  than  allude  to  proceedings 
in  rem.  Of  this  class  are  proceedings  among  heirs  for  jMuiition: 
Olover^s  Heirs  v.  Buffin,  6  Ohio,  255;  PiUsbury  v.  Dugan^s  Ad- 
miwistrator,  9  Id.  117  [34  Am.  Dec.  427]. 

Proceedings  by  guardians  to  sell  the  land  of  their  wards: 
StaU  V.  MacAlester,  9  Ohio,  19.  And  proceedings  by  administratoTB 
before  1824  to  sell  decedents'  lands:  Ewing's  Lessee  v.  Mgby,  7 
Id.  201  [28  Am.  Dec.  258]. 

These  have  ]^^operly  no  parties;  the  possession  of  the  object  is 
sufficient  notice  to  all  who  have  rights  to  assert  them.  The  au- 
thorily  of  the  covrts  depends  upon  having  the  subject  of  their 
action  within  their  control.  The  legislature  may  require  or  dis- 
pense with  notice;  but  the  acts  of  courts  are  valid,  when  they 
have  established  their  jurisdiction  over  the  thing. 

Where  the  law  confers  upon  courts  an  authority,  not  after 
the  course  of  the  common  law,  over  properiy,  whose  owners  are 
required  to  be  before  them  as  adversaries,  they  act  as 
of  special  and  limited  jurisdiction:  Bend  v.  Susquehanna 
and  Bank  Co.,  6  Har.  &  J.  130  [14  Am.  Dec.  261];  Thatcher  r. 
Powell,  6  Wheat.  119;  Denning  v.  Corwin  et  al.,11  Wend.  647; 
Smith  V.  Fowls  et  a2.,  12  Id.  9.    It  is  necessary  that  soeh  tri- 
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bimals  show  thej  act  within  the  scope  of  their  powers.  Bat  after 
jurisdiction  is  once  acquired,  however  irregular  or  erroneous 
their  proceedings  may  be,  they  can  not  be  collaterally  impeached; 
and  they  conclude  all  persons,  unless  annulled  by  certiorari  or 
appeal.  A  vast  body  of  authorities,  bearing  on  this  point,  may 
be  found  coUected  in  8  Oow.  &  H.  Notes  to  Ph.  Er.  803;  Lud^' 
law's  Heirs  t.  Johnson  ei  al.,  B  Ohio,  553  [17  Am.  Dec.  609]; 
Atkinson  y.  Jordan^  5  Id.  294  [24  Am.  Dec.  281];  Olover^s  Heirs 
▼.  Muffin^  6  Id.  265;  PiUsbury  t.  Dugan*s  Administraior^  9  Id. 
117  [34  Am.  Dec.  427];  SUM  t.  MacAlester,  Id.  18;  Thompsm  y. 
2Mmie,  2  Pet.  164;  Voorhees  ei  cd.  t.  Jaokami,  10  Id.  449.  All 
these  cases,  howeyer,  assume  that  the  jurisdiction  of  the  court 
is  first  established;  and  no  attempts  are  made  to  sustain  their 
proceedings  by  intendment  or  presumption  until  after  this  essen- 
tial i>rerequisite.  Those  judges  who  have  been  most  ingenious 
in  surmounting  the  irregularities  of  such  tribunals,  have  been 
careful  to  show  how  the  jurisdiction  was  not  contested. 

In  Vocrhees  et  ol.  y.  Jackson^  10  Pet.  449,  the  judge, 
while  obyiating  objections  to  irregularities,  is  careful  to  say 
they  do  not  apply  **  to  the  jurisdiction  of  the  court  oyer  the 
case,  to  the  cause  of  action,  or  to  the  property  attached."  So 
Duncan,  J.,  in  11  Serg.  &  B.  observes,  that  **  the  purchasers 
need  not  look  to  matters  previous  to  the  decree,  except  to  the 
jurisdiction  and  the  parties."  And  the  reports  of  our  own  state 
carefully  notice  in  this  class  of  cases,  that  the  jurisdiction  has 
first  attached:  Olover^s  Heirs  v.  Ruffin,  6  Ohio,  255;  PiUeburyY. 
Dugan's  AdministraUyr,  9  Id.  117  [84  Am.  Dec.  427].  But  this 
want  of  jurisdiction  may  always  be  shown,  as  it  renders  the  act 
done  void  or  unavailable  for  every  purpose:  Slooum  v.  Wheeler, 
1  Oonn.  429;  MUs  v.  Martin,  10  Johns.  33;  Hyde  v.  Stone,  9 
Cow.  230  [18  Am.  Dec.  601]. 

The  case  of  Weyer  v.  Zane,  3  Ohio,  306,  deserves  a  passing 
notice  in  this  connection.  The  report  assumes  that  a  judgment 
without  process  is  not  void,  and  that  the  proceedings  of  a  com- 
petent and  authorized  court  can  not  be  so  irregular  as  to  be  a 
nullity.  We  find  no  fault  with  the  judgment;  it  was  in  strict 
accordance  with  law.  The  practice  act  of  1813,  2  Ohase's 
Stat.  795,  sec.  8,  provided  that  the  sheriff  might  take  a  **  judg- 
ment bond"  from  a  defendant  to  whom  he  had  returned  goods,, 
after  levy;  and  when  amerced  for  not  making  money,  he  might 
have  judgment  on  the  bond,  at  the  same  term,  without  further 
process.  The  proceeding  in  that  case  was  under  this  statute; 
and  the  reporter,  without  adverting  to  these  provisions,  has 
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sought  to  justify  a  sound  judgment  hj  stretching  good  pxinci- 
pies  too  &r.  Applying  our  doctrines  to  the  case  before  us,  we 
find  that  the  common  pleas,  exercising  the  powers  of  a  court 
of  probate,  possessed  the  jurisdiction  of  ordering  the  sale  of 
the  decedent's  estate,  upon  a  petition  by  the  administrator 
against  the  heir.  The  jurisdiction  did  not  vest  unless  the  land 
belonged  to  the  decedent:  OriffUh  v.  Frcaier^  8  Oranch,  9,  24; 
Moore  t.  Tomner^s  AdminMraior,  5  Mon.  46  [17  Am.  Dec.  86]. 
Nor  unless  process  was  seryed  upon  the  heirs:  Meesinger  t. 
Kinter,  4  Binn.  97;  Smith  t.  Bice,  11  Mass.  507,  513;  Prodar  y. 
NewhaU,  17  Id.  81,  91;  In  (he  maUer  of  Hemiup,  2  Paige,  820; 
S.  C,  8  Id.  810;  HaUeU  v.  Mare,  5  Id.  316. 

The  heirhasaright  tobeaparty  to  the  proceedings  which  de- 
prive him  of  his  estate;  and  we  are  constrained  to  deny  the  juris- 
diction of  a  court  which  attempts  to  proceed  without  him.  It 
will  be  seen  that  this  opinion  affects  no  proceedings  except  those 
since  1824. 

Motion  OTerruled. 

After  the  foregoing  opinion  was  pronounced,  a  motion  was 
made  for  a  new  trial,  on  the  ground  of  newly  disoorered  evi* 
dence,  which,  upon  special  circumstances  in  this  case,  afllBcting 
subsequent  purchasers,  was  sustained,  and  a  new  trial  ordered* 


Heirs  aub  Nsoessast  Pastobi  to  thf  PBoOKBDiircw  lOB  a  Saxm  of  a  dflo^ 
dent's  estate:  Locbwood  ▼.  Stradlep,  12  Am.  Deo.  97. 

The  pbinoipal  cask  is  an  important  ad jndioation  in  the  state  in  whioh  it 
aroee,  and  the  consideration  of  the  same  has  often  come  before  the  courts.  II 
is  cited  as  anthoriiy  in  BeU  v.  Ohio  lAft  etc  Co.,  1  Biss.  269,  and  Smith  t. 
Prait,  13  Ohio,  550,  to  the  point  that  the  proceedings  of  oonrts  acting  wifh» 
oat  jorisdiction  of  the  person  and  snbject*matter  are  wholly  void;  in  HaHieek 
T.  Toledo,  1 1  Ohio  St.  224,  to  the  point  that  the  regnUurity  of  the  prooeedingii 
of  oonrts  of  inferior  jurisdiction  mast  affirmatively  appear  on  the  reoord;  ba 
Sheldon  ▼.  Kewtan,  3  Id.  499,  to  the  point  that  jorisdiction  can  not  be  made 
to  depend  apon  the  reoord  disclosing  sach  a  state  of  facts  to  have  been  given 
in  evidence,  as  to  warrant  the  ezeroise  of  its  authority.  In  ^prague  v.  JMb> 
erberry,  4  McLean,  444,  and  Beynolds  v.  Standmry,  20  Ohio^  357,  the  propor- 
tion that  the  ooart,  under  the  statute  of  1831,  had  no  jaiisdiction  to  hear  and 
determine  an  application  for  the  sale  of  a  decedent's  estate,  unless  the  heir 
was  made  a  poriy  to  such  proceeding,  was  affirmed.  In  the  subsequent  oaseol 
Moore  v.  Starke,  1  Ohio  St.  375,  Thurman,  J.,  dissented  from  this  dootriDS^ 
holding  that  it  was  unsupported  by  dther  the  previous  or  subeaquent  deda- 
ioDs,  and  originally  promulgated  upon  a  wrong  inteipretation  of  the  statute}* 
and  this  view  was  adopted  by  the  oourt  in  Beneon  v.  0U2^,  S  Id.  616. 
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Clabe  v.  State. 

[12  0no,488.] 

MiPiqAL  BscPXBV  HATivo  TssnnxD  nr  Gxnxaal  id  bis  Bblixf  in  a  prii- 
ooer't  inaanity,  may  be  asked,  on  onws-examination,  whether  he  believed 
that  the  priaoner  was  able  to  distrngoiah  right  from  wrong,  and  that  it 
was  wrong  to  oomznit  mnrder,  arson,  rape,  or  borglaiy. 

KoN-zzFEBTB  icAT  TurmrT  A8  TO  THsm  Opznons  ow  a  Vbsboser^b  ImAir- 
RT,  while  both  they  and  experts  shoold  state  the  faoti  npon  which  snch 
opinions  are  based. 

Oiraonovs  id  thi  AdmissibhiRT  ow  BviDiiroB,  not  made  on  the  trial,  will 
not  be  oonsidered  on  appeal. 

ltf»i)iiOAfi  TBsmioinr  should  bx  Gxvin  with  Gbiat  Came  and  reeeivtad 
with  the  utmost  oantion,  and  vnleaa  anatained  by  reaaona  drawn  firem 
laotBy  is  entitled  to  little  weight. 

MmiDXB.  On  the  trial  one  Thompson,  a  physioian,  having 
testified  to  his  belief  in  the  prisoner's  insaniiy,  was  asked  on 
erosa-ezamination,  whether,  from  what  he  knew  of  the  prisoner, 
lie  is  or  was  incapable  of  distinguishing  right  from  wrong, 
«nd  whether  he  knew  it  was  wrong  to  commit  murder,  arson, 
rape,  or  burglary.  Nine  unprofessional  witnesses  were  per- 
mitted to  testify,  from  what  they  knew  of  the  prisoner,  as  to 
their  opinion  of  his  mental  condition.  The  defendant  objected 
to  the  admission  of  this  testimony  on  the  ground  of  its  irrel- 
eivancy,  but  was  oTcrruled  by  the  court.  The  defendant  was 
4xmTicted  of  murder  in  the  first  degree. 

O,  Swan  and  John  W.  Andrews,  for  the  defendant. 

Swayne  and  Heyl,  for  the  state. 

By  Court,  Bibchabd,  J.  As  to  the  questions  put  to  Boberl 
TThompson,  and  his  answers,  little  need  be  said.  The  questions 
were  proper  for  the  purpose  of  testing  the  value  and  extent  of 
the  opinion  given  by  him,  on  his  examination  in  chief.  No  bet- 
ter illustration  of  the  propriety  of  the  question  could  be  given 
than  was  furnished  by  thd  examination  of  this  witness,  who 
stated  that  he  saw  nothing  like  frenzy  or  raving  madness,  and 
that  he  had  detected  nothing  of  what,  technically  speaking,  is 
comprised  in  the  expressive  term  *'  delusion/'  He  thought, 
perhaps,  Clark  was  deluded  on  the  subject  of  his  name,  as  he 
insisted  it  was  William  Y.  Graham,  and  not  William  Clark;  also, 
in  reference  to  a  water  pump  which  he  professed  to  have  invented* 
But  other  proof  established  the  fact  that  he  had  been  engaged 
in  an  effort  to  improve  a  water  pump,  and  that  his  true  name 
was  William  Y.  Graham;  but,  admitting  the  delusion  as  to  these 
two  subjects,  there  was  not  the  slightest  evidence  to  connect  it 
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^th  the  act  of  taking  the  life  of  Cyrus  Sells.  The  defendant 
sought  to  make  out  a  case  of  general  insanity,  or,  if  the  proof 
i^ould  better  sustain  it,  of  partial  insanity.  The  defense  looked 
to  ifrhaterer  form  of  insanity  might  prove  most  available,  when 
all  the  evidence  should  be  before  the  jury. 

Viewing  the  case,  and  the  state  of  facts  existing  at  the  time  the^ 
questions  were  put  to  Doctor  Thompson,  and  it  would  seem  that 
each  one  of  the  questions  and  answers  was  relevant  to  the  issue 
tendered  by  the  defendant,  for  each  one  tended  to  some  extent  ta 
show  that  the  state  of  general  insanity  relied  on  by  him  did  not 
eixist.    Upon  the  other  point  presented  by  the  bill  of  exceptions 
there  is  more  difficulty.    To  determine  what  the  rule  is,  and 
should  be,  it  will  be  useful  to  look  to  adjudications  upon  anal- 
ogous questions,  and  to  the  subject-matter  of  the  inquiiy ,  and  ta 
the  reason  of  the  rule  itself.    The  bill  of  exceptions  shows  the 
true  character  of  the  objection  taken  to  the  testimony  of  Domi* 
gan,  and  the  nine  other  non-professional  witnesses,  to  be  this,  that 
they  could  give  no  opinion  as  to  the  insanity  of  thaaccused,  un- 
der any  circumstances.    It  was  not  that  they  did  not  detail  the 
facts  upon  which  they  had  formed  the  opinion  stated  by  them. 
Although  such  an  objection  is  argued,  it  does  not  belong  to  the 
case,  and  will  not  be  considered  on  error.    It  was  required  of 
the  witnesses  to  state  the  facts  upon  which  they  based  their 
opinions,  unless  considered  as  waived  by  counsel,  in  order  to 
abridge  the  time  occupied  by  the  trial.    The  rule  in  Dickinson 
V.  Barber,  9  Mass.  227  [6  Am.  Dec.  58],  was  adhered  to:  «'  That 
the  opinion  of  physicians,,  as  to  a  party's  insanity,  wsis  not  to 
be  received  as  evidence,  unless  predicated  upon  facts,  testified^ 
to,  either  by  them  or  others."    It  is  the  same  as  in  HaJthom  v 
King,  8  Id.  371  [5  Am.  Dec.  106],  where  it  was  held  "  that  phy- 
sicians, in  giving  an  opinion  as  to  insanity,  must  state  the  cir* 
cumstances  or  symptoms  from  which  they  drew  their  conclu- 
sions." • 

Throughout  the  whole  trial,  and  as  often  as  the  question  wa» 
raised,  or  objection  made,  this  was  the  ruling  of  the  court,  for, 
upon  the  facts  almost,  if  not  entirely,  depended  the  value  of 
every  opinion,  whether  professional  or  non-professional.  Hence 
the  bill  of  exceptions  states  the  one  and  only  ground  of  objec- 
tion to  have  been,  that  non-professional  witnesses  were  allowed 
to  give  their  opinion  as  to  the  feigned  or  real  character  of  the 
pretended  insanity  of  the  defendant,  based  upon  the  facts  which, 
they  knew,  and  had  witnessed,  and  were  upon  the  stand,  ready 
to  relate. 
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In  examining  this  question,  it  should  be  remembered  that 
<<  insanity  is  a  disease  of  the  mind,  which  assumes  as  many  and 
various  forms  as  there  are  shades  of  difference  in  the  human 
character. '^  It  exists  in  all  imaginable  varieties,  and  in  such  a 
manner  as  to  render  futile  any  attempt  to  give  a  classification  of 
its  numerous  grades  and  degrees  that  would  be  of  much  service, 
or,  under  any  circumstances,  safe  to  be  relied  upon  in  judicial 
inyestigations.  It  is  an  undoubted  fact,  that,  in  determining  a 
question  of  lunacy,  the  common  sense  of  mankind  must  ulti- 
mately be  relied  on,  and,  in  the  decision,  much  assistance  can 
not  be  derived  from  metaphysical  speculations,  although  a  gen- 
eral knowledge  of  the  faculties  of  the  human  mind,  and  their 
mode  of  operations,  will  be  of  great  service  in  leading  to  correct 
conclusions:  Shelf ord  on  Lunacy,  88. 

The  verdict  of  a  jury,  on  a  question  of  insanity,  is  but  the 
opinion  of  non-professional  men,  formed  upon  facts  and  science 
disclosed  and  learned  at  the  trial.  They  have  facts  and  opin- 
ions to  consider  and  weigh.  The  credibility  of  all  witnesses  is 
not  the  same.  The  value  of  all  their  opinions  is  not  the  same. 
It  would  be  but  a  farce  to  try  such  a  question  upon  the  strength 
of  medical  opinions,  and  to  regard  the  weight  of  evidence  al- 
ways on  the  side  which  produced  the  greatest  numbers.  Sir 
John  Nicholl,  in  Evans  v.  Knight,  1  Add.  239,  observes  that 
"  experience  in  the  ecclesiastical  court  taught  him  that  evidence 
on  questions  of  capacity,  being  commonly  that  of  opinion,  merely, 
was  almost  always  contradictory;  that  perhaps  no  two  will  have 
seen  the  party  at  the  same  time,  and  under  the  same  circum- 
stances; and  that  each  measures  by  his  own  standard." 

The  difficulties  witnessed  by  Sir  J.  Nicholl  almost  always 
oocur  when  the  opinions  of  physicians  are  required  in  cases  of 
medical  jurisprudence.  Whenever  they  have  enlisted  on  the 
side  of  either  party,  or  of  some  favorite  theory,  and  one  portion 
of  the  profession  is  placed  in  array  against  another,  the  difficul- 
ties mentioned  in  the  passage  above  quoted  are  greatiy  multi- 
plied, and,  however  honest  or  renowned  for  professional  char- 
acter the  witnesses  may  be,  such  will  be  the  conflict  of  their  tes- 
timony, in  nine  cases  out  of  ten,  that  it  will  be  utterly  unsafe  for 
a  jury  or  court  to  follow,  or  adopt,  the  conclusions  of  either 
side. 

The  jury  must  exercise  their  own  judgment  and  good  sense 
after  all,  and  do  justice  accordingly,  profiting  by  the  aids  de- 
rived, from  the  conflict,  but  in  spite  of  the  obstacles  it  creates. 
Insanity  is  a  disease  of  the  mind;  and  physicians,  with  all  the 
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ihej  possess,  are  as  jet  like  the  masses  of  zoankiiicl, 
without  any  certain  knowledge  of  the  nature  of  the  thin^  cUb- 
ordered.    Thej  know,  and  all  men  know,  that  mind  exists.    Bj 
the  results  it  produces  in  a  healthy  state,  all  men  ha^e  equid 
evidence  that  it  is;  but  what  it  is,  how  to  fathom,  span,  or  de- 
£ne  its  nature,  is  what  we  lack  direct  facts  and  analogies  to  ena- 
:able  us  to  do.   Philosophers  and  physicians  are  here  upon  a  level 
^th  the  common  masses  of  our  race,  and  if  wiser  upon  the  sub- 
ject, it  is  because  they  have  been  more  astute  and  attentive  ob- 
servers.   Every  one  who  associates  with  his  species,  acquires, 
^buly ,  correct  knowledge  of  the  natural  operations  of  the  human 
cnind,  and  a  capacity  to  form  an  opinion,  if  there  should  happen 
to  be  an  aberration  from  the  path  of  sanity,  in  any  of  his  con* 
«tant  associates.    The  ability  to  form  a  just  conclusion  will  de- 
f^end  much  upon  his  native  intelligence  and  accuracy  of  observa- 
tion.   Haslam,  page  5,  and  Shelford,  70,  remark  "  that  it  has 
'been  questioned  whether  medical  evidence  to  prove  insanity,  be 
>  not  inferior  to  that  of  other  people  who  may  have  had  oppor- 
tunities of  observing  the  individuals,  when  the  same  opportuni- 
ties have  not  been  in  the  power  of  the  practitioner."    It  may  be 
impossible  for  a  physician,  who  has  not  become  familiar,  by  ex- 
perience, with  some  of  the  peculiar,  indefinable,  but  certain  in- 
•^Ucia  of  insanity,  in  a  case  where  it  is  feigned,  to  determine  that 
:.it  is  flo,  without  watching  the  patient  by  night,  as  well  as  by 
•^day,  for  some  time,  and  when  he  does  not  know  that  he  is 
-watched,  to  see  whether  he  can  resist  hunger,  cold,  and  sleep, 
rrnod  whether  his  conduct  affords  any  sure  test  to  distinguish 
^feigned  appearances,  assumed  for  a  particular  purpose,  from  a 
^ease  of  real  disordered  intellect.    It  is  idle  to  suppose  that  none 
but  medical  men  can  do  this;  and  as  idle  to  assume  that,  when 
done  by  an  intelligent  observer,  his  conclusions  would  be  worth- 
less.   Doubtiess  an  opinion  formed  by  a  person,  professionally 
'<x)nver8ant  with  the  disease,  upon  the  same  observations,  would 
be  the  most  reliable;  but  if  formed  upon  any  relation  of  the 
facts  which  the  observer  would  be  able  to  give,  it  would  be  diffi- 
•^uk  to  say,  in  many  cases,  that  it  would  be  the  safest. 

A  careful  daily  observer  of  a  person  feigning  madness  would 
^tness  innumerable  acts,  motions,  and  expressions  of  counte- 
'4iance,  which,  with  the  attending  incidents  and  circumstances, 
^conclusively  satisfying  him  of  the  fictitious  ohazBcter  of  the  pre- 
tended malady,  but  which  he  could  neret  communicate  to  a  jury 
or  scientific  man,  so  as  to  give  them  a  fair  conception  of  tiieur 
«eal  importance.    From  poverty  of  language,  these  lacts,  shonU 
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a  witness  attempt  to  detail  them,  would  necessarily  be  mixeS  iip» 
with  opinions,  general  or  partial,  in  spite  of  his  best  efforts  to- 
avoid  it.  There  are  things  well  known  to  all  persons  which  our- 
language  only  enables  us  to  express  by  words  of  comparison — 
such  are  the  peculiar  features  of  the  face  indicating  an  excite- 
ment of  the  passions,  affections,  and  emotions  of  the  mind,  a»^ 
hope,  fear,  love,  hatred,  pleasiure,  pain,  etc.  Testimony  affirm- - 
ing  the  existence  or  absence  of  either  of  these,  is  but  a  mattes:* 
of  opinion.  So  the  statement  of  the  fact  that  a  man's  whole- 
conduct  is  natural,  is  but  the  opinion  of  the  witness,  formed  by 
comparing  the  particular  conduct  spoken  of  with  the  the  acts  ot' 
the  past  life  of  the  individual.  It  would  hardly  be  claimed  that, 
such  evidence  should  be  excluded,  yet  it  is  equivalent  to  aa^ 
opinion  that  the  person  is  sane.  We  are  not  now  considering 
whether  professional  witnesses  shall  be  permitted  to  give  axk^ 
opinion  upon  the  question  of  sanity,  and  under  what  circum-*- 
stances,  but  whether,  in  the  absence  of  such  testimony,  and  un-^ 
der  any  circumstances,  an  opinion  may  be  evidence,  coming  from^ 
a  non-professional  witness.  To  test  the  propriety  of  the  things 
let  us  suppose  a  case  of  simulated  or  real  insanity  to  be  tried^ 
in  which  no  scientific  person  could  be  had  to  speak  as  to  an^ 
prior  and  attending  conduct  or  appearances,  and  when  the  jmy 
must  be  left  to  decide  the  issue  from  facts  unprof essionally  de- 
taQbd  to  them  by  the  neighbors  and  acquaintances  of  the  party. 
Can  it  be  supposed  that  they  would  be  more  likely  to  form  a. 
correct  opinion  upon  such  a  statement  of  facts,  unaided  by  the- 
inferences  and  impressions  made  upon  the  witnesses  familiar 
with  the  ordinaiy  conduct  of  the  individual,  than  the  opinion  of 
those  witnesses,  formed  upon  the  same  facts,  better  understood,, 
one  step  farther  removed  from  uncertainty  and  misapprehension,, 
and  aided  and  illustrated  by  many  minute  acts  and  expressions^ 
etc.,  which  could  never  be  related?  Common  sense  teaches- 
every  person  that  they  cotdd  not;  and  it  will  follow  that  there- 
is  no  sound  reason  for  excluding  the  opinion,  as  limited,  from^ 
the  jury,  and  that  sanity  ought  to  be  held  an  exception  to  the- 
general  rule;  but,  at  the  same  time,  we  by  no  means  intend  to 
undervalue  the  importance  of  the  opinions  of  scientific  mei^ 
when  properly  given.  Medical  testimony  is  of  too  much  im- 
portance to  be  disregarded.  When  delivered  with  caution,  and 
without  bias  in  favor  of  either  party,  or  in  aid  of  some  specula- 
tion and  favorite  theory,  it  becomes  a  salutary  means  of  prevent- 
ing  even  intelligent  juries  from  following  a  popular  prejudice^ 
and  deciding  a  cause  on  inoonsLstent  and  unsound  prindpleBk. 
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But  it  should  be  given  with  great  care  and  received  with  the  ut- 
most caution,  and,  like  the  opinions  of  neighbors  and  acquaint- 
ances, should  be  regarded  as  of  little  weight  if  not  well  sustained 
by  reasons  and  facts  that  admit  of  no  misconstructions,  and  sup- 
ported by  authoriij  of  acknowledged  credit:  See  Smith's  Anal. 
197. 

It  is  contended  that  the  testimony  was  admitted  contrary  to 
all  the  authorities.  We  are  prepared  to  admit  that  there  are 
some  against  it;  but  the  authorities  are  conflicting.  In  the  pro- 
bate of  wills,  and  in  issues  to  try  their  validity,  the  subscribing 
witnesses  are  allowed  and  required  to  state  that,  in  their  opin- 
ion, the  testator  was  of  sound  and  disposing  mind  and  memory. 
In  the  English  ecclesiastical  courts,  which  have  exclusive  juria* 
diction  on  the  subject,  **  when  the  evidence  proves  the  execution 
of  a  will,  but  the  witnesses  have  not  been  examined  as  to  the 
saniiy  of  the  testator,  the  cause  will  be  adjourned,  and  liberty 
will  be  given  to  exhibit  an  interrogifttory  to  prove  his  sanity :'' 
See  6  Buss.  526,  527;  WaUis  v.  Hodgesan,  2  Atk.  56.  In  Lowe 
V.  JoUiffe,  1  W.  Bl.  365,  on  an  issue,  out  of  chancery,  devisavU 
vel  non,  the  subscribing  witnesses  to  a  will  and  codicil,  and 
about  a  dozen  servants  of  the  testator,  swore  him  to  be  utterly 
incapable  of  making  a  will;  and,  to  contradict  this  evidence, 
several  of  the  nobility  and  gentry  who  were  acquainted  with 
him,  and  two  physicians,  all  deposed  to  his  entire  sanity.  The 
latter  evidence  prevailed,  and  three  of  the  subscribing  wit- 
nesses were  afterwards  convicted  of  perjury.  In  the  case  of 
Dew  V.  Olark,  1  Flagg,  18;  and  3  Add.  79,  209,  the  validity  of 
the  will  of  Ely  Stott  was  successfully  contested  on  the  ground 
of  monomania;  and,  on  the  trial,  several  of  his  friends  and 
acquaintances  testified  "  that  they  never  considered  or  even  sus- 
pected that  he  was  deranged  in  his  mind."  Some  were  medical 
men,  and  some  not,  but  the  opinions  of  all  were  received  in 
evidence.  In  Fuller  v.  Allison^  3  Flagg,  527,  547,  the  testator's 
solicitors  and  physicians  and  the  subscribing  witnesses  to  the 
will,  all  testified  their  opinions  as  to  his  sanity.  I  have  not 
been  able  to  find  that  there  was  ever  a  contrary  decision  in  the 
English  ecclesiastical  courts;  although,  at  the  trial,  relying  on 
the  digests  and  elementaiy  writers,  I  supposed  that  all  the  Eng- 
lish authorities  were  the  other  way. 

In  Connecticut,  witnesses  who  were  not  professional,  were  al- 
lowed to  state  their  opinions,  on  the  trial  of  a  defense  of  lunacy, 
in  connection  with  the  facts  on  which  they  were  formed:  Oravi  v. 
Ihompson,  4  Conn.  208  [10  Am.  Dec.  119].    Judge  Swift,  in  hia 
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treatise  upon  evidence,  treats  sanity  as  an  exception  to  the  gen- 
eral role,  because  "  the  testimony  of  -witnesses  on  this  subject 
unll  generally  be  in  the  shape  of  an  opinion.  But/'  says  he, 
'^  they  must  detail  the  facts:"  p.  111.  In  Poole  y.  Bichardsoriy  ^ 
Mass.  830,  the  subscribing  witnesses  were  allowed  to  state  their 
opinions  of  the  soundness  of  the  testator's  mind,  and  other  wit- 
nesses were  allowed  to  testify  to  his  appearance,  and  to  any  facta 
from  which  the  state  of  his  mind  might  be  inferred,  **  but  not  to 
testify  merely  their  opinions  or  judgments."  A  later  case  (Buck' 
minster  v.  Perry,  4  Id.  593)  may  tend  to  explain  this;  for  in  that 
it  appears  that  persons  not  professional,  and  not  subscribing 
witnesses,  stated  their  opinions.  Parsons,  C.  J.,  in  charging 
the  jury,  remarked,  that  the  question  was  confined  to  the  sanity 
of  the  testator  at  the  time  of  making  the  will. 

The  supreme  court  of  Pennsylvania  held  that  facts,  and  opin- 
ions of  sanity  founded  upon  them,  may,  as  to  a  testator,  be  re- 
ceived from  any  of  his  acquaintances:  Rambler  v.  Tryon,  7  Serg. 
A  B.  90  [10  Am.  Dec.  444];  Wogan  v.  SmaU,  11  Serg.  &  B.  141. 
'Similar  evidence  was  received  some  twenty  years  since,  in  the 
<drcuit  court  of  the  United  States,  as  appears  from  the  charge 
of  Justice  Washington,  in  Harrison  v.  Bowan,  Wash.  C.  C.  680; 
tmd  in  New  Jersey,  on  the  trial  of  Mercer  for  the  murder  of 
Heberton,  the  same  species  of  evidence  was  admitted,  on  argu- 
ment. On  the  trial  of  Gardiner,  for  the  murder  of  Maria  Buel, 
insanity  was  set  up  as  a  defense,  and  several  of  his  neighbors 
testified  that  they  did  not  consider  him  insane:  State  v.  Oardiner, 
Wright,  398. 

These  cases  seem  to  sustain  the  court,  and  show  that  there 
was  no  error  in  overruling  the  objection  to  the  evidence  given 
by  William  Domigan,  and  the  other  nine  non-professional  wit- 
nesses. The  case  of  McKee  v.  Nelson,  4  Cow.  356  [15  Am.  Deo. 
384 1,  supports  the  doctrine  by  strong  analogy.  It  was  held  in 
that  case  that  the  opinion  of  a  witness,  that  the  plaintiff  in  an 
nction  for  the  breach  of  a  marriage  promise  was  sincerely  at- 
tached to  the  defendant,  was  admissible.  The  court  say:  **  It 
is  true,  as  a  general  rule,  that  witnesses  are  not  allowed  to  give 
their  opinions  to  a  jury,  but  there  are  exceptions,  and  we  think 
this  one  of  them.  There  are  a  thousand  nameless  things,  in- 
dicating the  existence  and  degree  of  the  tender  passion,  which 
language  can  not  specify.  The  opinion  of  witnesses  on  this 
subject  must  be  derived  from  a  series  of  instances  passing  under 
their  observation,  which  yet  they  never  could  detail  to  the  jury.'* 

Application  refused. 
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LmASnT  At  A  DirxireB  ov  Air  Indioimkbt  vox  Grimx:  See  »  fall  diaou- 
don  of  tliii  m^Mt  in  note  to  State  t.  MaHer^  36  Am.  Doe.  402L 

OranDm  ov  Kov-FBommoNAL  Wmvexa,  win  to  .ulmiraiblo  to  provo- 
fawmltyt  SeoDkHiMOMT.  Bcv6er,  0  Am.  Doo.  68»  and  note;  (Jnmir.  Thomp- 
j0M,lOia.  119;  Doe  T.  iKflo^m,  33  Id.  406. 

Tte  FBimnPAL  OAfli  n  oitkd  in  Farmr  t.  Aole^  2  (Niio  St^  70,  and  BUiek- 
hmm  r.  State^  2S  Id*  166,  aa  to  what  ouuatitiitaa  inaanity;  and  la  SUmu  t. 
Atale,22U.  101,to«bapQiBttiiattliolNiid«iofpnMliaiipontfaaM«&dant  ' 

la  aatabikh  jMaaUj^  bgr  a  fcapondMRBBoa  of  oHdaaoa. 
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[6  Wjtm  AXD  Bbbgbuit,  141.]  ^ 

Owmoi  MAT  DxDioATB  Land  TO  PuBLio  Usx  BT  ANT  AoT  •affioteotlj  erliio* 
ing  hia  intent  withoat  a  previous  advene  user,  and  may  alao,  it  aeema^ 
rettrict  the  enjoyment  to  partionlar  Beasons. 

LiAViNO  Land  abjoinino  Stbbiet,  Open  for  Ownxk's  Convknixncx,  is  no 
DsDiGATioN,  bnt  a  mere  revocable  license  to  the  public  to  use  it  as  a  foot- 
way. 

Oasb  in  the  Philadelphia  district  court  for  obstmcting  the 
plaintiffs  passage  into  the  street,  by  erecting  a  i¥all  in  front  of 
his  door.  The  defendants,  the  Exchange  Company,  in  1837, 
had  erected  a  building  on  their  lot,  leaving  a  space  in  front, 
open  to  the  street,  through  which  there  were  paved  footways, 
used  by  passengers,  one  of  which  was  between  the  Exchange 
building  and  the  plaintiff's  building,  which  adjoined  it  on  the 
same  street,  the  said  footway  being  used  in  passing  to  the  post- 
office  and  other  offices  in  the  Exchange  building.  The  plaintifT 
had  a  door  opening  upon  this  footway,  placed  there  in  1837. 
In  1839,  the  defendants  erected  a  wall  on  their  lot  in  front  of 
this  door,  which  was  the  obstruction  complained  of.  On  proof 
of  these  facts,  the  plaintiff  was  nonsuited  and  brought  error. 

Dallas  and  Mailery^  for  the  plaintiff  in  error. 

Price  and  Merediih,  contra, 

Bj  Court,  Gibson,  C.  J.  Though  the  anomalous  doctrine  of 
dedication  to  public  use,  or,  more  properly  of  a  grant  to  the 
public  without  the  intervention  of  a  trustee,  began  so  late  aa 
1732,  it  is  of  still  more  modem  growth.    The  first  trace  of  it  ia 
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found  in  Eex  y.  Hudson,  2  Stra.  909,  decided  in  that  year;  and 
the  next  in  Lade  y.  Shepherd,  Id.  1004,  which  was  decided  three 
fears  afterwards.  It  wsis  then  suffered  to  sleep  till  1790,  when 
it  was  awakened  by  The  Trustees  of  the  Bugby  Charity  y.  Merry- 
weather,  11  East,  375,  note,  and  for  the  last  thirty  years  it  has 
been,  of  all  others,  the  subject  most  frequently  agitated  in  re- 
gard to  grants  of  highways,  and  most  prolific  in  decisions,  with* 
out  haying  its  principles  yery  definitely  settled:  at  least  nothing 
yeiy  definite,  or  of  general  application,  seems  to  haye  been  ex* 
tracted  from  the  cases  by  those  who  haye  collected  them.  Per- 
haps we  haye  not  eyen  yet  materials  enough  to  generalize.  But 
it  is  agreed,  without  a  dissent,  that  an  owner  may  dedicate  his 
ground  to  public  use  by  any  act  which  sufficiently  eyinces  his 
will,  without  a  preyious  adyerse  user,  which  is  eyidence,  but  not 
exdusiyely  so,  of  a  grant;  and  that  he  may  restrict  the  enjoy- 
ment to  particular  seasons,  seems  also  to  be  agreed. 

In  Bex  y.  The  Inhabitants  of  Northampton,  2  Mau.  &  Sel.  264, 
Lord  Ellenborough,  conceding  that  the  user  might  be  thus 
limited,  denied  that  there  could  be  any  other  restriction  of  it; 
and  in  Boberts  y.  Karr,  1  Camp.  262,  note,  Mr.  Justice  Heath 
thought  there  could  not  be  a  special  dedication;  though  he  ad- 
mitted there  might  be  a  grant  of  a  footway — a  difference  for 
which  I  am  unable  to  find  a  reason.  The  point  next  came  up 
in  The  Marquis  of  Stafford  y.  Coyney,  7  Bam.  &  Cress.  257,  he^ 
fore  the  puisne  judges,  Bayley  and  Holroyd  inclining  to  think 
there  might  be  such  a  dedication,  and  Littledale  doubting. 
But  Woodyer  y.  Hodden,  5  Taunt.  127,  contains  something  yexy 
like  a  recognition  of  it  by  another  name;  and  it  therefore  merito 
a  particular  examination.  The  plaintiff  had  laid  out  a  street 
oyer  his  ground  to  the  defendant's  close;  and  it  was  held  not  to 
be  so  dedicated  to  public  use  that  the  defendant  might  turn  it 
to  account  by  using  it  as  a  thoroughfare  from  his  close  at  the 
further  end — a  principle  in  unison  with  that  of  Kirkham  y. 
Sharp,  1  Whart.  334  [29  Am.  Dec.  57],  which  was  the  case  of  a 
priyate  alley.  To  lay  out  a  street  from  one  thoi'o  jgrhfare  to  an- 
other, would  indicate,  too  clearly  to  be  misunderstood,  an  in- 
tent to  make  the  new  street  a  thoroughfare  also;  but  to  lay  out 
a  street  to  a  place  which  affords  no  outlet,  though  the  new 
street  were  left  to  be  lighted,  watxshed,  and  cleansed,  as  that  waa 
At  the  public  charge,  would  as  clearly  indicate  the  contrary.  In 
Woodyer  y.  Hadden,  what  seems  to  haye  been  a  qualified  dedi- 
cation in  substance,  was  called  a  license;  and  as  a  license  is 
essentially  reyocable  where  a  consideration  has  not  been  paid 
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for  it,  the  word  is  equally  convenient,  and  perhaps  more  signifi- 
cant. The  further  inquiry  material  to  the  case  before  us  is, 
whether  there  can  be  less  than  plenary  dedication  of  a  place 
which  is  not,  as  the  street  was  in  Woodyer  v.  Hodden^  a,  cul  de 
sac, 

1  see  no  objection  to  it  where  the  circumstances  distinctly 
show  that  only  a  partial  dedication  was  intended.  We  have 
just  seen  that  where  a  proprietor  lays  out  a  street  with  only  one 
outlet,  he  decisively  indicates  that  it  is  not  to  be  a  thorough- 
bxe;  and  that  he  may  evince  an  intent  to  license  and  not  to 
dedicate,  is  borne  out  by  BaracUmgh  v.  Johnson,  8  Ad.  &  El.  99, 
in  which  the  owner  of  ground,  who  had  allowed  the  inhabitants 
of  a  hamlet  and  an  iron  company  to  use  a  carriage-way  over  it 
during  nineteen  years  for  a  nominal  consideration,  and  had  left 
the  way  open  to  all  persons  besides,  was  not  precluded  from  re- 
suming his  original  right,  the  public  user  being  qualified  by  the 
private  privilege.  There  are  a  thousand  circumstances  connected 
with  a  man's  calling,  which  imply  a  license  to  enter  his  prem- 
ises, subject  to  his  regulation  and  control.  The  publican,  the 
miller,  tiie  broker,  the  banker,  the  wharfinger,  the  artisan,  or 
any  professional  man  whatever,  licenses  the  public  to  enter  his 
place  of  business,  in  order  to  attract  custom;  but  when  the 
business  is  discontinued,  the  license  is  at  an  end.  It  is  a  license 
which  is  dependent  on  the  use  of  the  property  to  which  it  is 
annexed,  and  which  can  not,  without  permission  of  the  owner, 
be  annexed  to  anything  else;  of  which  the  building  in  which 
we  are  sitting  (the  Masonic  hall)  furnishes  an  apt  illustration. 
Its  apartments  are  let  for  balls,  concerts,  lectures,  auctions,  ex- 
hibitions, and  other  purposes  which  require  that  it  be  a  place  of 
public  resort  to  make  it  profitable.  In  front  of  it  is  a  quad- 
rangular court  of  the  breadth  of  the  building  and  of  the  depth 
of  forty-five  feet,  with  a  semicircular  carriage-way  from  the 
street  to  the  principal  entrance,  and  out  again.  The  rest  of  the 
epace  is  paved,  and  the  whole  is  used  by  passengers  as  a  part  of 
the  public  footway.  Yet  no  one  imagines  that  the  proprietors 
might  not  put  a  stop  to  the  public  user  by  putting  up  a  build- 
ing in  front;  or  that  the  owner  of  one  of  the  contiguous  houses 
might  draw  to  it  a  part  of  the  benefit  by  making  a  door  in  his 
eide  wall,  and  using  the  pavement  as  a  footway  to  it.  It  may  be 
eaid  that  such  a  court  is  a  sort  of  cul  de  mc ;  but  take  another 
instance,  very  common  in  this  city,  of  ground  which  is  clearly  not 
«o.  Many  private  dwellings  in  some  of  its  principal  streets  were 
originally  set  back  a  few  feet  to  leave  room  for  a  longer  flight  of 
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steps  to  the  first  floor,  proportionatelj  raised,  than  the  spao^ 
usoallj  allotted  to  the  purpose  would  allow;  but  when  the  tide- 
of  commerce  which  set  into  those  streets  had  driyen  out  the- 
more  opulent  fiunilies,  and  turned  these  dwellings  into  shops, 
the  steps  disappeared,  the  floor  was  let  down  to  the  businesa 
leTel,  and  the  front  was  brought  forward  to  the  common  line  of 
steps  and  cellar  doors.  In  the  mean  time  the  unoccupied  space^ 
between  had  been  paved  and  used  as  a  part  of  the  footway, 
which  it  so  closely  resembled  as  not  to  be  distinguishable  fron^ 
it.  Tet,  though  there  had  been  an  actual  user  and  apparent  dedi- 
cation of  it,  no  one  ever  dreamt  that  these  were  to  be  perpetual; 
for  it  was  obvious  that  the  space  had  been  left  open  for  the  ao- 
commodation,  not  of  the  public,  but  of  the  owner.  To  doubt  it,, 
would  injmiously  affect  the  value  of  a  vast  amount  of  property,, 
and  prevent  builders  from  consulting  their  present  convenience. 

Might  not  this  Exchange  Company,  on  the  same  principle,, 
pull  down  their  building,  cut  up  their  ground  into  lots  for 
stores,  restore  it  to  its  former  state,  and  thus  revoke  the  publio^ 
license  to  enter  it  ?  If  they  could  do  that,  they  can  control  the- 
use  of  every  part  of  it  while  the  building  icr  standing.  The- 
open  ground  belongs  to  the  company,  and  adjoins  the  plaintifl*a 
building  on  two  of  its  sides.  Besides  the  hall  **  where  mer- 
chants most  do  congregate,''  the  exchange  contains  ofRcee  for 
brokers,  notaries  public,  insurance  companies,  and  most  of 
those  who  move  in  the  train  of  commerce;  and  in  the  basement 
at  the  side  next  the  plaintiff,  are  a  coffee-house  and  the  post- 
office,  to  which  the  public  have  access  over  the  ground  in  ques- 
tion; and  the  plaintiff  attempted  to  annex  a  part  of  the  use  of 
it  to  his  building  by  means  of  a  doorway,  which  the  company 
obstructed  by  means  of  a  wall  on  their  own  premises.  The 
question  was  whether  he  and  the  public  had  the  user  by  per^ 
mission,  or  by  indefeasible  right;  and  we  concur  with  the  judge 
who  tried  the  cause,  that  there  was  no  evidence  of  such  a  right 
to  be  left  to  the  jury. 

Judgment  affirmed. 

Dedication,  What  Ck>NSTiTUTES:  See  Hobba  v.  Lowell,  31  Am.  Dec.  145;: 
Vki  V.  Vickaburg,  Id.  167;  VaUiUine  v.  Boston,  33  Id.  711;  Town  qf  Lebanon 
V.  Commisnoners  qf  Warren  Co,,  34  Id.  422;  Munielpallty  No,  £  v.  CoUon 
Preu,  36  Id.  624,  and  other  cases  cited  in  the  notes  to  those  decisions.  In> 
Oreen  v.  Oakea,  17  III.  252,  the  principal  case  is  cited  on  the  pdnt,  whether 
or  not  a  presumption  of  dedication  from  a  pablio  user  of  a  way  across  one's- 
land,  with  the  owner's  acquiescence,  can  be  rebutted.  But  the  court  give  n» 
opinion  on  that  question.  In  Tt/ler  v.  Sturdy,  108  Mass.  201,  the  case  is 
referred  to,  among  others,  as  recognizing  the  doctrine  that  a  public  footwajr 
•may  be  created  by  dedication. 
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NoBMAN  V.  Heist. 

[S  WATIt  AMD  BBRGSAVT,  171.] 

BAflVASD  GAN  NOT  Inhbrtt  at  coxximon  law,  nor  can  he  tnuunnit  property  by 
deioent,  except  to  his  own  iastie. 

Statutb  Dbgiariko  Othldrks  of  Dbcsasbd  Bastabd  Oapablb  to  In* 
HBBIT  and  transmit  the  estate  of  such  bastard's  deceased  mother,  as  fally 
as  if  he  had  been  legitimate,  is  nnconstitational,  so  far  as  it  attempts  to 
digest  the  estate  of  the  mother  ahready  vested  in  her  lawful  heirs,  though 
it  may  operate  prospectively,  if  such  heirs  should  die  intestate  and  with- 
out issue. 

Ejeotmxnt  by  the  brothers  and  lawful  heirs  of  Ann  Ottrnger, 
-deceased,  to  recover  certain  land  in  the  possession  of  the  de- 
fendant, as  husband  of  one  of  the  daughters  of  Christopher 
Norman,  deceased,  the  said  Christopher  being  an  illegitimate 
•son  of  the  said  Ann.  Christopher  died  in  1832,  and  his  mother 
^ed  seised  of  the  premises  in  controversy,  in  1840,  leaving  the 
plaintiffs  her  lawful  heirs.  In  1841  a  statute  was  passed  declar- 
ing the  children  of  the  said  Christopher  capable  to  inherit  and 
transmit  the  estate  of  his  mother  as  fully  as  if  he  had  been 
legitimate.  The  validiij  of  the  statute  was  the  question  upon 
which  the  case  turned.  On  a  special  verdict  setting  forth  the 
facts,  the  court  below  gave  judgment  for  the  defendant,  and  the 
plaintifb  brought  error. 

Mulvany,  for  the  plaintiffs  in  error. 

Sterigere,  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  A  bastard  can  not  inherit,  hy  the 
•common  law,  because  he  is  the  son  of  nobody,  and  has  the 
blood  of  no  ancestor  in  him;  neither  can  he  tnmsmit  his  prop- 
^erfcy  by  descent,  except  to  his  own  issue.  Then  what  is  this 
statute?  ''The  children  and  heirs  of  Christopher  Norman,  a 
natural  son  of  Ann  Ottinger,  deceased,"  say  the  legislature, 
''  shall  be  able  and  capable,  in  law,  to  inherit  and  transmit  the 
•estate  of  the  said  Ann  Ottinger,  and  any  other,  as  fully  and  com- 
pletely, to  all  intents  and  purposes,  as  if  the  said  Christopher 
Norman  had  been  bom  in  lawful  wedlock;  and  the  said  children 
«nd  heirs  shall  enjoy  all  the  rights,  benefits,  and  advantages  of 
children  whose  ancestors  were  bom  in  lawful  wedlock."  Not  a 
word  in  this  about  divesting  the  estate  which  had  vested  in 
Ann's  brother  at  her  death.  All  the  provisions  of  the  statute 
«re  Miabling  and  prospective,  and  their  object  is  distinctly  to 
^ve  the  blood  of  Christopher  Norman,  dead,  an  inheritable 
•Booroe,  as  well  as  a  descendible  quality,  which  it  had  not  when 
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he  was  liying;  and  to  giye  his  children  a  capacity  to  take,  throngb 
him,  whatever  estate  should  descend  to  them  from  any  of  his 
maternal  ancestors.  Such  is  the  import  of  the  context  as  weU 
as  the  meaning  of  the  words.  The  estate  which  passed  to  Ann's 
brothers,  by  the  intestate  laws,  may  even  yet  descend  to  them  in 
default  of  issue  of  the  brothers,  and  thus  the  statute  have  a  legit- 
imate effect.  We  dare  not  say  that  more  was  intended,  and  by 
that  accuse  the  legislature  of  an  attempt  to  break  their  promise 
in  the  presence  of  Almighty  God,  to  support  the  constitution, 
which  declares  that  no  citizen  shall  be  deprived  of  his  life,  lib- 
erty, or  property,  unless  by  the  judgment  of  his  peers,  or  the 
law  of  the  land.  What  law?  Undoubtedly,  a  pre-existent  rule 
of  conduct,  declarative  of  a  penalty  for  a  prohibited  act;  not  an 
ex  post  facto  rescript  or  decree  made  for  the  occasion.  The  de- 
sign of  the  convention  was  to  exclude  arbitrary  power  from 
eveiy  branch  of  the  government;  and  there  would  be  no  exclu- 
sion of  it,  if  such  rescripts  or  decrees  were  allowed  to  take 
effect  in  the  form  of  a  statute.  The  right  of  property  has  no 
foundation  or  security  but  the  law;  and  when  the  legislature 
shall  successfully  attempt  to  overturn  it,  even  in  a  single  in- 
stance, the  liberty  of  the  citizen  will  be  no  more.  This  estate 
was  lawfuUy  vested  in  the  plaintiffs,  who  were  the  next  heirs  to 
their  intestate  sister,  at  her  death;  it  was  theirs  in  full  prop- 
erty; it  was  guaranteed  to  them  by  the  constitution  and  the  laws; 
and  to  have  despoiled  them  of  it  in  favor  of  the  supposed  nat- 
ural right  of  the  grandchildren  would  have  been  as  much  an  act 
of  despotic  power,  as  it  would  had  the  grandchildren  been  stran- 
gers to  the  intestate's  blood.  Take  it  that  they  had  the  same 
claim,  on  the  score  of  birthright,  which  their  father  might  be 
supposed  to  have  had;  yet  still,  as  title  is  the  creature  of  civil 
regulation,  even  a  legitimate  child  has  no  natural  right  of  suc- 
cession to  the  property  of  its  parent. 

The  right  of  a  proprietor,  living  or  dying,  to  pass  by  those 
who  are  nearest  in  blood  to  him,  and  bestow  his  bounty  on 
strangers,  is  one  of  the  most  sacred  incidents  of  ownership;  and 
it  is  very  often  exercised.  This  intestate  had  a  right  to  give  her 
estate  at  her  pleasmre;  and  she  did  no  less  by  leaving  it  to  pass 
to  her  legitimate  brothers  by  the  intestate  laws,  instead  of  giv- 
ing it  to  the  children  of  her  illegitimate  son  by  will.  Who  can 
say  that  this  wsis  not  the  result  of  design,  or  that  her  brothers 
were  not  as  dear  to  her  as  her  grandchildren?  Few  parents 
think  it  just  to  put  an  illegitimate  child  on  a  footing  with  their 
Intimate  offspring;  and  when  they  come  to  weigh  the  claims  of 
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brothers  and  sisters  against  those  of  illegitimate  descendants 
still  more  remote,  they  may  naturally  choose  to  give  the  former 
the  preponderance.     The  grandmother,  in  this  instance,  must 
be  supposed  to  have  known  the  consequences  of  dying  without  a 
will;  and  her  intestacy  was  perhaps  less  the  effect  of  accident 
than  design.     Had  the  legislature  said  otherwise,  they  would 
have  spoken  too  confidently  about  a  matter  in  regard  to  which 
every  one  is  peculiarly  liable  to  be  mistaken.     The  difficulty  of 
even  approximating  the  truth  of  such  a  case,  shows  how  readily 
they  would  slide  into  error,  were  they  to  exercise  a  power  to 
regulate  the  titles  to  property  by  their  sense  of  natural  justice, 
and  make  wills  for  those  who  do  not  choose  to  make  them  for 
themselves.    Happily,  they  have  no  such  power.    It  was  deemed 
neoessaiy  to  insert  a  special  provision  in  the  constitution  to  en- 
able them  to  take  private  property  even  for  public  use,  and  on 
compensation  made;  but  it  was  not  deemed  necessary  to  disable 
them,  specially  in  regard  to  taking  the  property  of  an  individual, 
with  or  without  compensation,  in  order  to  give  it  to  another, 
not  only  because  the  general  provision  in  the  bill  of  rights  was 
deemed  sufficientiy  explicit  for  that,  but  because  it  was  expected 
that  no  legislature  would  be  so  regardless  of  right  as  to  attempt 
it.    Were  this  reasonable  expectation  to  be  disappointed,  it 
would  become  our  plain  and  imperative  duiy  to  obey  the  im- 
mediate and  paramount  will  of  the  people,  expressed  by  their 
voices,  in  the  adoption  of  the  constitution,  rather  than  the  re- 
pugnant will  of  their  delegates,  acting  under  a  restricted,  but 
transcended  authority.    But  there  has  been  no  actual  infringe- 
ment of  the  constitution  in  this  respect,  and  the  effect  of  the 
statute,  in  regard  to  it,  has  been  misconceived.     Still,  the  hap- 
pening of  the  contingency  on  which  it  may,  by  a  remote  possi- 
bility, vest  the  estate  in  the  defendants,  has  not  arrived;  and 
the  plaintiffs  must  have  judgment. 

Judgment  of  the  court  below  reversed,  and  judgment  nere  on 
the  special  verdict  for  the  plaintiffs. 

Bastabd  GOULD  NOT  Inhxbit  Pbopestt  AT  CoMMON  Law;  Sneed  V.  SkO' 
ing,  22  Am.  Dec.  41.  Bat  in  Maryland  illegitimate  children  may  inherit 
from  their  mother:  ffelnu  ▼.  FrancUcua,  20  Id.  402;  and  in  Vermont  illegiti- 
mate children  of  the  same  mother  may  inherit  from  each  other:  Burlington 
T.  Fotibyt  27  Id.  535.  A  bastard's  mother  can  not  inherit  his  estate:  Cooky 
T.  Dewey,  16  Id.  326.  Under  a  devise  to  children,  illegitimate  children  can 
not  take,  unless  there  is  some  other  designation  indicating  that  such  is  the 
intent:  Sheannan  v.  Angel,  23  Id.  166. 

RxTROSFEonvB  STATUTES. — ^As  to  when  a  statute  may  be  «onstraed  so  as 
to  opcfrate  retrospectively,  and  the  validity  of  saoh  statutes,  see  the  note  to 
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'Ooshen  v.  SUmington^  10  Am.  Dec.  131.  See  also  King  y.  Dedkajm,  Btmi,  8 
Id.  112;  Merrill  v.  Sherburne,  Id.  02;  Dupy  ▼.  Wickwire,  6  Id.  729;  SmUh 
T.  Aferehand^  10  Id.  465;  iTenne&ee  Purehaae  ▼.  Za&oree,  11  Id.  79;  Lewis  v. 
Brackenridge,  12  Id.  228;  ^eU  ▼.  Perl^iu,  14  Id.  745;  Woari  y.  fTtnmdk,  Id. 
^84;  Stani/ord  Y,  Barry,  15  Id.  691;  Brcuifard  r.  Brot>h,  16  Id.  7I5riVy- 
ton  ▼.  iS'fiMtA,  17  Id.  758;  Bleakney  v.  Foarmen'  etc.  Bank,  Id.  635;  iSommovr. 
VbAiMcm,  24  Id.  604;  Davis  t.  Minor,  28  Id.  325. 


Febetra  V.  Satbes. 

[0  Watts  ahd  SsiOBAirr,  310.] 
Mabrb  Disoharoing  Servant  bsforb  the  Eia>  ov  thb  Ykab«  wbera 

the  hiring  is  by  the  year,  is  liable  for  wages  for  the  fall  time. 
DiATH  ov  PAKnnsR  DOES  KOT  Tbbmikatb  Emplotmbnt  of  Aoeitt  of  the 

firm,  hired,  by  express  oontraet,  for  a  definite  period,  so  as  to  defeat  his 

claim  for  compensation  for  the  fall  period. 
Dissolved  Firm  CoMmniBS  in  Existence  for  many  porpoees. 

Assumpsit  for  work  and  labor,  etc.  From  certain  correspond- 
-enoe  introduced  in  evidence,  it  appeared  that  the  plaintiff  was 
employed,  in  1833,  bj  one  Mansfield,  now  deceased,  as  the 
agent  in  the  United  States  of  the  firm  of  Fereira  &  Mansfield, 
of  Pemambuco,  of  which  the  said  Mansfield  was  a  member, 
and  of  which  the  defendants  were  snrviTing  partners.  The  cor- 
respondence indicated  that  the  hiring  was  by  the  year.  Mans- 
lield  died  in  March,  1839.  In  Februaiy,  1839,  Fereira,  one  of 
the  defendants,  wrote  to  the  plaintifiT,  that  as  the  firm  desired 
to  reduce  expenses,  they  wished  his  services  to  cease  at  the  end 
of  the  month.  The  plaintiff  replied,  that  the  contract  with  him 
was  that  his  employment  should  not  be  discontinued  until  the 
•expiration  of  any  given  year.  The  defendants,  however,  refused 
to  pay  him  except  to  the  end  of  February,  1839,  and  he  brought 
this  action.  The  court  below  instructed  the  jury:  1.  That  not- 
withstanding Mr.  Fereira's  letter,  the  defendants  were  liable  to 
pay  the  plaintiff,  unless  he  acquiesced  in  his  discharge,  to  the 
end  of  the  year  on  which  he  had  entered  before  receiving  the 
letter.  2.  That  Mr.  Mansfield's  death  did  not  absolve  the  de- 
fendants from  their  liability  to  pay  to  the  end  of  the  year.  Ver- 
dict and  judgment  for  the  plaintiff,  and  the  defendants  facooghi 
-error  founded  on  exceptions  to  the  instructions. 

E.  IngenoU  and  G.  IngersoU,  for  the  plaintifb  in  enor. 

Merediffi,  contra. 

By  Court,  Boosbs,  J.    Whether  there  was  a  hiring  for  ayaar, 
ivas  a  fact  for  the  jury,  and  if  the  decision  of  that  queataon  was 
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taken  from  them,  it  was  erroneous.    But  the  presumption  is  that 
the  court  have  not  violated  so  plain  a  rule  of  law;  therefore  he 
who  alleges  it  is  bound  to  prove  it  by  the  record  itself.    And 
this  has  been  attempted,  but,  as  we  think,  without  success;  for 
judging  from  the  record  and  disregarding  altogether  the  conflict- 
ing recollections  of  counsel,  the  case  would  appear  to  have  been 
ruled  on  the  conceded  facts  that  there  was  a  hiring  for  a  stip- 
ulated time  and  price.    And  this  is  rendered  more  probable,  be- 
<cause  such  is  the  clear  result  of  the  evidence  as  contained  in  the 
written  testimony.    The  point  in  dispute  would  seem  to  have 
been,  not  whether  there  was  a  contract  for  a  certain  price,  but 
admitting  that  to  be  so,  whether  the  contracting  partner  had  en- 
tered into  an  express  agreement  that  the  agency  was  only  to  be 
•discontinued  at  the  expiration  of  a  given  year.    Mr.  Fereira  was 
of  opinion  (and  that  was  the  point  of  difference)  that  in  the  ab- 
sence of  Budi  an  agreement  the  salary  was  to  be  paid  only  to  the 
time  the  services  of  the  agent  ceased  to  be  required.    Now  ad- 
mitting the  contract  to  be  as  stated,  that  is,  an  express  con- 
tract, there  was  no  error  in  answering  the  first  point  in  the 
affirmative. 

But,  did  the  death  of  Mr.  Mansfield  absolve  the  defendants 
from  all  liability  ?  or  in  other  words,  does  the  death  of  one  of 
two  or  more  copartners  discharge  a  firm  ipso  facto  from  the  obli- 
gation of  an  express  contract?  The  affirmative  of  this  proposi- 
tion it  would  be  difficult  to  maintain.  If  there  was  an  agreement 
as  to  property  (renting  a  house  for  example),  the  death  of  one, 
4ilthough  it  dissolves  the  partnership,  does  not  release  the  firm 
from  payment  for  the  imexpired  term.  This  will  not  be  pre- 
tended; and  yet  there  is  nothing  arising  from  the  nature  of  the 
defendant's  employment  (which  is  described  as  an  agency  to 
drum  up  consignments  and  to  attend  to  collections  for  the  firm) 
that  takes  it  out  of  the  general  principle.  It  is  enough  that 
there  was  an  express  and  positive  agreement,  which  can  not  be 
annulled  except  with  the  assent  of  both.  The  suit  is  brought 
against  the  surviving  members  of  the  firm,  and  this  is  right. 
There  is  no  technical  difficulty  in  the  way,  as,  before  the  death 
of  Mansfield,  Mr.  Fereira  undertook,  without  cause,  to  discharge 
the  defendant  from  the  service  of  the  firm.  Whether  the  old 
firm  would  be  liable  for  services  rendered  in  pursuance  of  the 
oontract  to  the  new  firm,  in  this  suit,  it  is  unnecessary  to  decide. 
In  some  respects  it  would  be  convenient,  as  it  would  avoid  the 
necessity  of  two  suits;  and  perhaps  would  be  just,  as  it  would 
be  in  accordance  with  the  contract  as  originally  made.    Although 
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a  firm  may  be  dissolved,  yet  it  may  bo  considered  as  a  subsisting' 
partnership  for  many  purposes. 
Judgment  affirmed. 

Mastxb  Disghaboino  8XBT411T  HnsD  vob  DjtfuiiTS  Tbbm  before  th» 
end  of  the  term,  ib  liable  for  wages  for  the  whole  term,  if  the  diBcharge  wa» 
without  cause,  at  a  time  when  the  servant  can  not  procure  employment  else- 
where: See  Byrd  ▼.  Bojfd,  17  Am.  Dec.  740.  But  a  servant  discharged  for 
misconduct  can  not  recover  even  his  past  wages:  Potey  v.  Oarihj  37  Id.  183^ 
Libhart  v.  Wood,  Id.  461,  and  notes. 

Death  ov  Pastnsb,  Effsct  ov  ok  Aoxnoibs  constituted  by  the  firm:  Se» 
the  note  to  Cauidap  v.  McKensie,  39  Am.  Dea  76. 

D188OLVXD  Partnership  Continuxs  for  what  purposes:  See  Hommr  ▼.. 
Ifvme,  88  Am.  Dea  768,  and  cases  dted  in  the  note  thereto. 


Nyoe's  Estate. 

[6  Wars  axd  SuuaAur,  354.] 

SxiouTORs  Inybstino  js  United  States  Bank  Stock  moneys  which  they 
are  directed  by  the  will  to  put  "on  interest  to  be  well  secured,**  and  to 
pay  the  interest  annually  to  the  testator's  wife  during  life,  the  principal 
to  go  to  his  children,  are  liable  to  the  legatees  over  for  a  loss  of  the  sum 
so  invested,  by  the  depreoiati(m  of  the  stock,  with  legal  interest  thereon 
from  the  time  the  legatees  became  entitled. 

Guardian  of  Invant  Legatees  Ekfressino  Favorable  Opinion  ov  In- 
vestment by  executors  in  bank  stock,  of  moneys  to  which  the  infants  are 
entitled,  does  not  thereby  agree  that  the  moneys  shall  be  so  invested,  so 
as  to  debar  his  wards  from  holding  the  executors  liable  for  a  loss  by  de- 
predation. 

Lboact  can  be  Given  onlt  bt  Express  Words  or  probable  implication^ 

BaquEST  op  "Remainder  of  mt  Personal  Estate,  not  hereinbefore  nor 
hereinafter  specified,  etc.,  excepting  what  is  herein  reserved  and  be- 
queathed," carries  the  principal  of  a  sum  which  in  a  previous  part  of  th» 
will  is  directed  to  be  put  at  interest  for  the  benefit  of  the  testator'a 
widow  for  life,  where  such  principal  is  not  otherwise  disposed  of,  directly 
or  by  implication,  and  the  whole  tenor  of  the  will  indicates  that  the  tes» 
tator's  intention  was  to  bequeath  his  entire  estate. 

Appeal  by  the  executors  of  the  will  of  one  Nyce,  from  a  de- 
cree of  the  orphans'  court,  settling  their  accounts.  The  facta 
and  the  questions  arising  on  the  appeal  are  sufficiently  stated  in 
the  opinion  of  Bell,  J.,  delivered  in  the  court  below. 

Bell,  President.  The  testator,  by  his  last  will,  proved 
November  27,  1826,  devised  inter  alia  as  follows:  ''I  do  order 
of  what  money  in  my  house  or  indue  me  on  obligation  or  other- 
wise at  my  decease,  that  my  executors  put  the  sum  of  five  hun* 
died  pounds  on  interest,  to  be  well  secured,  and  so  that  my^ 
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well-beloved  wife  may  draw  the  interest  thereof  annually  dnr^ 
ing  her  natural  life,"  etc.,  and  appointed  the  accountants  exec-- 
utors. 

After  the  death  of  the  testator  and  pending  the  life  of  the^ 
widow,  in  the  year  1829,  the  executors  vested  the  sum  of  five- 
hundred  pounds  in  shares  of  the  capital  stock  of  the  Bank  of: 
the  United  States,  a  banking  company  incorporated  by  act  of>-' 
congress.    This  investment  was  made  with  the  approbation  o£r 
Samuel  Shafer,  guardian  of  three  of  the  grandchildren  of  the'- 
testator,  who,  with  others,  were  entitled  to  the  principal  sum  < 
after  the  death  of  the  widow.    Mr.  Shafer  testifies  that  he  con- 
sidered it  a  safe  investment  at  the  time,  and  in  fact  made  th&- 
purchase  at  the  request  of  the  executors,  but  adds,  tiiat  he  did' 
not  consider  he  was  assuming  any  responsibility  by  recommend- 
ing the  investment.     During  the  life-time  of  the  widow,  tho- 
value  of  this  stock  greatly  depreciated  and  has  continued  tc 
depreciate,  so  that  at  this  time  it  is  worth  very  little  if  anything.. 
The  widow  being  dead,  the  parties  in  interest  have  called  on 
the  executors  to  account,  and  under  exceptions  filed  to  the  re- 
port of  auditors,  who  charged  them  with  the  whole  amount  laid 
out  in  the  purchase  of  these  shares,  the  question  is  presented 
whether,  under  the  circumstances,  these  trustees  are  liable  to* 
make  good  the  loss  which  has  happened  from  the  fall  of  this- 
stock. 

It  is  said  to  be  the  harshest  demand  that  can  be  made  in- 
equity, to  compel  a  trustee  to  make  up  a  deficiency,  where  the 
money  has  not  come  into  his  hands.  In  such  a  case  equity  will^ 
not  charge  him  unless  he  has  been  guilfy  of  negligence  so  gross* 
as  almost  amounts  to  fraud:  Pirn  v.  Downing^  11  Serg.  &  B.  66;. 
Johnson's  Appeal^  12  Id.  317;  Konigmacher  v.  Kimmel,  1  Penn. 
213  [21  Am.  Dec.  374].  If  he  exercise  so  much  caution  in  re- 
spect to  the  trust  fund,  as  a  prudent  man  would  in  regard  ta 
his  own  money,  and  a  loss  happen,  equity  will  excuse  him.  Bui 
all  the  authorities  distinguish  between  such  a  case  and  that 
where  the  trustee  has  actually  received  the  fund.  He  is  theik 
bound  carefully  to  seciire  the  money  which  comes  to  his  hands,, 
and  if  he  fail  to  do  so,  and  a  loss  happens,  he  is  responsible. 
What  shall  be  such  apparently  adeqtiate  security  as  will  excuse 
a  trustee,  has  been  the  subject  of  some  diversity  of  opinion ; 
but  it  now  seems  to  be  agreed  that  the  personal  security  of  aa 
individual  is  insufficient:  Byder  v.  Bickerton,  cited  in  WaUoer  v. 
Symonds^  8  Swan,  81,  note  a;  Adye  v.  FeuiUeteau,  1  Cox,  25;. 
Bolme8  Y.  Dringy  2  Id.  1;  Pirn  v.  Downing^  11  Serg.  &  B.  66; 
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King  v.  King,  8  Johns.  Ch.  552;  SmUh  t.  SmUh,  4  Id.  281;  un- 
less the  trustee  be  authorized  by  the  instrument  creating  the 
trust  to  lend  on  such  security;  and  it  is  settled,  in  England, 
that  a  trustee  may  not  invest  the  trust  fund  in  the  stock  of  any 
private  company,  as  South  Sea  stock,  bank  stock,  etc.;  for  the 
capital  depends  upon  the  management  of  governors  and  direct- 
ors, and  is  subject  to  losses:  Lewin  on  Trusts,  808;  and  because 
chancery  does  not  lay  out  or  leave  property  in  bank  stock;  and 
what  the  court  will  decree,  it  expects  from  trustees  and  exec- 
utors: Howe  V.  Earl  of  DartTnauihy  7  Yes.  150.  And  it  is  said, 
that  in  the  absence  of  any  express  power  to  do  otherwise,  the 
only  unobjectionable  investment  is  in  one  of  the  government  or 
bank  annuities:  for  here,  as  the  directors  have  nothing  to  do 
with  the  principal,  but  merely  superintend  the  payment  of  the 
dividends  and  interests  till  such  time  as  the  government  may 
pay  off  the  capital,  it  is  not  in  their  power  by  mismanagement 
or  speculation  to  hazard  the  property  of  the  shareholder:  Per 
Lord  Hardwicke,  in  Trafford  v.  Boehm,  8  Atk.  444.  The  recent 
history  of  banking  in  this  country  shows  the  value  of  this  rea- 
son, and  almost  compels  us  to  the  conclusion  that  here,  as  it 
seems  to  be  considered  there,  the  capital  stock  of  a  bank  is  lit- 
tle, if  any,  better  than  the  mere  personal  security  of  an  indi- 
vidual. 

The  general  rule  in  the  English  chancery  is,  that  a  trustee 
will  be  protected  only  where  he  invests  in  such  securities  as  the 
court  would  decree  on  application.  So  far  has  this  rule  been 
extended,  that  it  has  been  questioned  whether  it  was  safe  for  an 
executor  to  lay  out  money  on  a  real  security,  and  one  that  there 
was  no  ground  at  the  time  to  suspect:  Brovon  v.  LUton,  1  P. 
Wms.  141;  though  the  better  opinion  seems  to  be,  that  he 
would  be  protected  in  case  of  loss:  Knight  v.  Earl  of  PlynunUh, 
1  Dick.  126;  Pocock  v.  Beddington,  5  Ves.  800.  To  invest  our 
orphans'  courts  with  a  power  of  direction  similar  to  that  exer- 
cised by  chancery,  it  is  enacted  by  the  acts  of  the  eighteenth 
of  February,  1824,  and  the  twenty-ninth  of  March,  1832,  that 
wherever  an  executor,  administrator,  guardian,  or  trustee,  has 
in  his  hands  any  money,  the  principal  or  capital  whereof  is  to 
remain  for  a  time  in  his  possession,  or  under  his  control,  and 
tbe  interest,  profits,  or  income  thereof  only  is  to  be  paid  away, 
such  trustee  may  present  his  petition  to  the  orphans'  court  of 
the  proper  county,  stating  the  circumstances  of  the  case,  and 
the  amount  or  sum  of  money  which  he  is  desirous  of  investing: 
wLt'ieupon  it  shall  be  lawful  for  the  court,  upon  hearing  and 
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due  proof  of  the  drcnmstancee,  to  make  an  order  direoting  the 
inyestment  of  the  said  money  in  the  stock  or  debt  of  the  United 
StateSy  or  in  the  debt  of  the  commonwealth  of  Pennsjlvania,  or 
in  the  debt  of  the  city  of  Philadelphia,  or  in  real  Beonritj;  and 
in  case  the  money  be  invcBted  in  conformity  with  such  direc- 
tion, the  tmetee  shall  be  exempted  from  all  liabiliiy  for  loss  on 
the  same,  in  like  manner  as  if  the  inyestment  had  been  made  in 
conformity  with  a  similar  direction  in  the  wills  or  other  instni- 
ments  creating  the  tnist,  or  by  a  law  of  this  state. 

It  is  not  now  necessary  to  decide  whether,  since  the  enact- 
ment of  these  statutes,  a  tnistee,  with  general  authority,  would 
be  justified  in  loaning  the  trust  fund  on  any  other  securiiy  than 
those  pointed  out  in  the  acts,  as  I  am  of  opinion  that  the  will  of 
John  Nyce  conferred  on  the  accountants  only  a  limited  or  re- 
stricted power  as  to  the  nature  of  the  security  on  the  faith  of 
which  they  were  to  put  out  the  fund  of  five  hundred  pounds. 
If  this  be  so,  and  they  haye  selected  a  security  of  a  different 
nature,  it  is  not  denied  but  that  they  did  so  on  their  own  re- 
sponsibility, and  at  their  own  risk,  and  must  suffer  for  the  loss 
which  has  ensued. 

In  endeayoring  to  ascertain  the  intention  of  the  testator  in 
that  part  of  the  will  xmder  consideration,  we  must  take  the  lan- 
guage used  in  its  common  and  ordinary  acceptation — ^in  that 
sense  in  which  it  is  receiyed  by  the  mass  of  the  communiiy  in 
which  the  testator  resided.  The  money  was  to  be  put ' '  on  inter- 
est, to  be  well  secured,  so  that  my  weU-beloyed  wife  may  draw 
the  interest  thereof  annually."  When  it  is  recollected  that  in 
our  agricultural  districts,  and  among  our  farmers,  the  phrase 
**  putting  out  money  at  interest''  means  to  loan  money  at  the 
legal  rate  of  interest,  on  the  security  of  a  mortgage  or  judgment, 
and  when  any  other  mode  of  inyestment  is  contemplated,  a  dif- 
ferent phraseology  is  employed,  we  can  not  but  understand  the 
testator  to  haye  had  in  his  mind's  eye  a  loaning  on  real  estate, 
and  in  no  other  mode.  It  was  to  be  "  at  interest,"  and  eyery 
one  understands  this  to  mean  ''  legal  interest:"  it  was  to  be  **  well 
secured,"  and  we  aU  know  what  is  meant  by  this  term  in  the  ap- 
prehension of  our  farmers,  unengaged  in  speculation,  trade,  or 
manufactures;  and  this  interest  was  to  be  receiyed  by  his  widow 
annually,  according  to  the  usual  and  almost  uniyersal  practice  in 
the  country,  of  stipulating  for  the  payment  of  interest  of  money 
loaned  on  bond  or  mortgage.  But  it  has  been  ingeniously  ar- 
gued that  purchasing  bank  or  other  stocks  yielding  a  diyidend, 
is  only  another  mode  of  putting  out  money  at  interest,  and, 
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therefore,  taMng  the  terms  literally^  these  executors  ha^e  not 
^overstepped  the  law  of  the  trust.    But  setting  aside  the  words 
**'  to  be  well  secured,"  which  cany  with  them  a  peculiar  and  em- 
f>hatic  meaning,  the  answer  is,  that,  in   common  parlanoe, 
oieither  among  agriculturists,  traders,  nor  dealers  in  stock,  do  the 
terms  "  put  out  on  interest"  convey  the  idea  of.  a  purchase  of 
'hsaik  or  other  corporation  shares;  and  it  has  already  been  seen 
that  in  construing  instruments,  and  more  particularly  wills,  we 
must  assign  to  the  language  used  the  meaning  it  bears  as  em- 
*ployed  in  every-day  and  ordinary  communication,  unless  indeed 
-  where  strictly  technical  phrases  are  used.    Applying  this  rule  to 
the  clause  of  the  will  under  consideration,  I  think  no  candid 
'  mind  can  hesitate  to  arrive  at  the  conclusion  that  the  intent  of 
the  testator  was  that  the  five  hundred  pounds  should  be  secured 
'by  mortgage  or  judgment  on  realty;  and  these  executors  having 
failed  to  do  so,  must,  as  already  intimated,  make  good  the  loss. 
This  may  be,  and  doubtless  is,  a  hard  case,  as  I  have  no  hesita- 
tion  in  believing  that  the  accountants  acted  in  good  faith,  un- 
der the  full  conviction  that  the  stock  at  the  time  of  their  purchase 
was  worth  all  they  paid  for  it;  but  they  took  this  risk  upon 
'themselves,  and  must  bear  the  consequences  of  a  mistake  com- 
mitted in  common  with  many  unfortunate  and  suffering  persons. 
But  it  is  objected  that  at  least  the  accountants  ought  to  be 
allowed  a  credit  to  the  amount  of  the  interest  in  the  five  hun- 
'dred  pounds  owned  by  the  wards  of  Samuel  Shafer.    With- 
out inquiring  how  far  an  express  assent  or  request  by  Mr. 
Shafer,  as  gnardiiyi,  to  invest  in  the  stock  of  the  bank,  would 
Vhave  released  the  executors  from  their  obligation  to  follow 
^etrictiy  the  directions  of  their  testator,  and  exonerated  them  from 
their  Hability  to  lus  wards,  it  is  sufficient  to  say  that  I  do  not 
understand  from  the  testimony  that  any  such  assent  was  given, 
OT  request  made.    Mr.  S.  only  says  that  he  was  consulted  as  to 
'  the  purchase;  that  he  considered  it  a  safe  investment  at  the  time; 
and  that  the  purchase  was  made  with  his  approbation;  but  ex* 
'  pressly  repudiates  the  idea,  that  in  recommending  the  invest* 
ment  he  assumed  any  responsibility.    All  this  amounts  to  noth- 
ing more  than  that  he  entertained  and  expressed  an  opinion  as  to 
the  safety  of  the  contemplated  investment,  or,  if  you  please,  rec- 
ommended it;  but  by  no  means  amounts  to  an  agreement  made 
by  him  on  the  part  of  his  wards,  that  the  money  should  be  so 
-disposed  of.    If  such  an  agreement  would  exonerate  the  ao* 
countants,  surely  nothing  short  of  it  can  have  such  effect. 
!rbey  were  not  bound  by  the  guardian's  opinion,  or  by  his  reo« 
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ommendation;  and  if  they  chose  to  rely  on  the  one,  or  follow 
the  other,  they  did  so  at  their  own  risk.  This  view -renders  it 
mmeoessaiy  to  decide  the  point  made  on  the  argoment,  whether 
the  grandchildren  of  the  testator  take  any,  and  if  so,  what  inter- 
est under  the  will?  Wherefore  the  exceptions  taken  on  the 
part  of  the  accountants  to  the  report  of  the  auditors  are  oyer- 
ruled,  and  the  report  in  this  particular  is  confirmed. 

William  Nyce  also  excepts  to  the  report,  that  the  auditors 
ought  to  have  charged  the  trustees  with  interest  on  the  trust 
fund  in  their  hands  from  the  death  of  the  widow  of  the  testator, 
January  28, 1840.  This  position  is  too  plain  to  admit  of  dis- 
pute, and  it  was  accordingly  conceded  in  the  argument  that  if 
they  are  liable  for  the  principal  sum,  they  are  also  liable  for  legal 
interest  thereon  from  the  time  the  grandchildren  became  entitled 
to  it.  Wherefore  the  exception  taken  by  William  Nyce  is  sus- 
tained, and  it  is  accordingly  decreed  and  ordered  that  there  be 
added  to  the  sum  of  one  thousand  three  hundred  and  fifty-six 
dollars  and  eighty-three  cents  (the  balance  reported  by  the  au- 
ditors), the  sum  of  one  hundred  and  foriy-two  dollars  and  forty- 
five  cents,  interest  for  one  year  and  nine  months,  making  an 
aggregate  sum  of  one  thousand  four  hundred  and  ninety-nine 
dollars  and  twenty-eight  cents,  balance  decreed  to  be  in  the 
hands  of  the  accountants. 

2.  The  contest,  in  this  case,  inyolyes  the  question  whether 
the  testator  died  intestate,  as  to  the  sum  of  five  hundred  pounds, 
the  interest  of  which  was  to  be  paid  to  his  widow  during  his 
life,  or  whether  it  passes  under  his  will.  It  is  impossible  to 
-consider  this  will  as  a  whole,  as  we  are  bound  to  do,  without 
being  forced  to  the  conclusion  that,  by  it,  the  testator  intended 
to  dispose  of  all  his  estate,  real  and  personal.  By  the  intro- 
ductory clause  he  declares,  ''  As  for  what  worldly  estate  where- 
with it  hath  pleased  God  to  bless  me  with  in  this  life,  I  give 
and  dispose  of  the  same  as  foUoweth."  This,  although  not  suf- 
ficient, of  itself,  to  cany  an  estate  or  legacy  clearly  omitted,  is 
strong  evidence  of  a  general  intent  not  to  die  intestate  as  to  any 
portion  of  the  party's  estate.  But,  in  addition  to  this,  we  have 
the  labored  and  detailed  provisions  of  this  instrument,  which 
strongly  manifest  the  anxious  desire  of  ihe  testator  to  distribute 
all  his  property,  real  and  personal,  equally  among  his  grand- 
children, after  making  provision  for  the  comfort  of  his  wife,  and 
bequeathing  small  legacies  to  his  daughter  Catharine  Templin, 
■and  grandson  Levi  Nyce.  It  is  true,  that  although  the  inten- 
tion may  have  been  entertained,  if  it  be  not  expressed  by  apt 
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proTiaiozui  in  the  will,  we  can  not  give  effect  to  it,  for  vduU  9ed 
rum  dixit  is  not  enough:  Bradford  v.  Bradford,  6  Whart.  244. 
To  entitle  a  claimant  to  a  legacy,  it  must  be  granted  hy  express 
words,  or  by  probable  implication:  Weyerbach  y.  Weyerbach,  5 
Id.  683;  and  if  neither  are  to  be  found  within  the  four  corners 
of  the  will,  the  claim  must  fail.  But  is  there  not  an  express  be- 
quest of  the  five  hundred  pounds  in  question  contained  in  this 
will?  After  the  introduotoiy  clauses  already  noticed,  and  it 
direction  for  the  payment  of  debts  and  funeral  escpenses,  the 
testator  declares:  ''I  give  and  bequeath  unto  my  grandson 
Levi  Nyce,  one  hundred  dollars,  la^rful  money,  out  of  my  per- 
sonal estate,  immediately  after  my  decease;  and  further  I  da 
order  of  what  money  in  my  house  or  money  indtLC  me  on  ob- 
ligation or  otherwise  at  my  decease,  that  my  executors  put  the 
sum  of  five  hundred  potinds  on  interest,  to  be  well  secured,  and 
so  that  my  well-beloved  wife  may  draw  the  interest  thereof  an- 
nually during  her  natural  life,  as  also  my  household  furniture 
to  bo  at  her  own  disposal,  which  I  may  have  at  my  decease,  and 
the  remainder  of  my  personal  estate,  if  any  shall  be  not  herein- 
before nor  hereinafter  specified,  to  be  equally  divided  to  and 
among  my  grandchildren,  share  and  share  alike,  excepting  what 
is  herein  reserved  and  bequeathed." 

A  bequest  of  the  residue,  or  remainder  of  personal  estate,  or 
words  of  similar  import,  gives  to  the  legatee  eveiything  whicb 
may  accrue  by  accident  or  contingency,  and  which,  at  the  testa- 
tor's death,  turns  out  not  to  be  specifically  disposed  of:  Crooke 
V.  De  Vandea,  9  Ves.  197;  Duhamel  v.  Ardovin,  2  Ves.  sen.  162; 
Jackson  v.  KeUy,  Id.  285;  Devese  v.  Pontet,  1  Cox,  188.  So  broad 
is  the  operation  of  a  residuary  clause,  that  it  carries  not  only  what 
the  testator  had  at  the  time  of  making  his  will,  but  whatever  per- 
sonalty he  dies  possessed  of  not  otherwise  bequeathed :  Bac.  Abr. , 
tit.  Leg.,  b.  8;  Countess  of  Bridgwaier  v.  Bolton,  1  Salk.  237; 
Bayer  v.  Sayer,  2  Vem.  688;  Masters  v.  Masters,  1  P.  Wms.  424; 
and  this  rule  is  carried  so  far,  that  if  a  bequest  be  void,  or  if  a  leg- 
atee dies  in  the  life-time  of  the  testator,  or  is  incapable  of  taking, 
or  if  the  property  is  given  on  a  contingency  which  does  not  hap- 
pen, the  legacy,  in  all  these  cases,  falls  into  the  residue,  and  goes 
to  the  person  to  whom  that  is  given:  Durour  v.  Motienx,  1  Yes. 
sen.  320;  Shanley  v.  Baker,  4  Ves.  jun.  732;  Oke  v.  Heath,  1  Ves. 
sen.  141;  Attomey-general  v.  Johnstone,  Ambl.  580;  Dawson  v. 
Clark,  15  Ves.  415, 417;  Brown  v.  ffiggs,  4  Id.  708;  Duke  ofMarU 
borough  v.  Ld.  Oodolphin,  2  Ves.  sen.  61;  Cambridge  v.  Eous,  8 
"^es.  12;  Boberts  v.  Cooke,  16  Id.  451;  Ward  on  Leg.  30,  31.    This 
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is,  in  general,  the  legal  effect  of  such  a  bequest,  and  will  always 
prevail,  unless  an  intention  be  manifested  to  confine  its  operation 
to  a  particular  fund,  or  specific  portions  of  property,  or  the  tes- 
tator employs  expressions  showing  a  determination  to  restrict  it 
to  a  more  limited  sense;  as  if  he  bequeaths  as  residuum,  *'  all 
things  not  before  bequeathed,"  or  directs  that  legacies  which 
may  fail  shall  not  fall  into  the  residue,  or  reserve  for  further 
disposition,  by  codicil,  certaip  things  which  he  subsequently 
neglects  so  to  dispose  of:  WUde  v.  EbUzmeyer,  5 Ves.  811;  Ghreen 
V.  Scott,  1  Ves.  jun.  282;  Cook  v.  Oakley,  1  P.  Wms.  302;  At- 
torney-general V.  OovXding,  2  Bfo.  428;  Devese  v.  Pontet,  1  Cox, 
188;  Sadler  Y.  Turner,  8  Ves.  617. 

Upon  these  principles,  the  sum  of  five  hundred  poimds,  pari 
of  the  testator's  personal  estate,  not  being  specifically  disposed 
of  by  the  will  before  us,  will  go  to  the  residuary  legatees,  unless 
an  interest  to  limit  and  control  the  legal  operation  of  the  resid- 
uaiy  bequest  be  somewhere  discoverable.  It  is  said  that  in  this 
case  such  an  intention  is  manifested,  because  the  testator  only 
disposes  of,  as  residuum,  all  his  personal  estate,  ''  if  any  shall 
be  not  hereinbefore  or  hereinafter  specified:"  that  the  five  hun- 
dred pounds  is  thereinbefore  specified  or  mentioned,  to  wit,  in 
the  gift  to  the  widow  of  its  interest,  and  consequently,  by  the 
operation  of  these  words  is  withdrawn  from  the  influence,  and 
does  not  pass  by  virtue  of  the  bequest  of  the  residue.  It  is  true, 
that  this  will  is  very  awkwardly  and  inartifidally  expressed;  but 
when  we  consider  the  whole  of  this  clause,  I  think  it  will  be 
perfectly  plain  that  this  argument  assigns  to  the  word  "  spec- 
ified," as  here  used,  a  meaning  much  too  limited.  By  this  clause 
is  given  the  remainder  of  my  personal  estate,  if  any  shall  be  not 
hereinbefore  nor  hereinafter  specified,  to  be  equally  divided,  etc. , 
excepting  what  is  herein  reserved  or  bequeathed.  It  is  obvious, 
as  well  from  the  whole  context  of  the  will  as  from  the  peculiar 
phraseology  of  the  clause  in  question,  that  the  words,  *'  spec- 
ified," '*  reserved,"  and  *'  bequeathed,"  occurring,  as  they  do,  in 
the  same  sentence,  and  having  reference  to  the  same  subject-mat- 
ter— ^for  it  will  not  do  to  say  that  the  word  **  specified"  refers 
to  one  portion  of  the  personalty,  and  the  words  "  reserved"  and 
''bequeathed"  to  another — ^were  used  by  the  testator  as  synonyms, 
and  as  applicable  only  to  the  bequests  he  had  before  made  in 
favor  of  his  grandson  Levi  Nyce,  and  his  wife,  and  the  legacy 
he  afterwards  gives  to  his  daughter  Catharine  Templin;  for  it  is 
incredible,  that  after  setting  out  with  a  declaration  of  his  inten- 
tion to  dispose  of  the  whole  of  his  estate,  real  and  personal,  and 
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showing  by  almost  ewery  line  and  letter  of  his  will  that  he  held 
that  purpose  steadily  in  view,  he  should  altogether  have  omitted 
to  make  a  final  disposition  of  the  large  sum  of  five  hundred 
.pounds.  It  is  impossible  he  could  have  forgotten  it,  for  it  is 
mentioned  in  the  sentence  immediately  preceding,  and  gram- 
matically connected  with  the  residuary  bequest.  As,  then,  the 
words  of  this  clause  are  broad  enough,  without  violating  any 
natural  meaning,  to  carry  this  portion  of  the  estate,  we  must 
permit  it  so  to  pass,  or  assume  the  startling  position,  that  al- 
though intending  originally  to  devise  his  whole  estate,  the  tes- 
tator, without  any  apparent  reason,  momentarily  abandoned  his 
design,  and  immediately  after  resumed  it.  To  induce  us  to 
adopt  this  notion,  the  language  used  in  restraint  of  what  has 
been  shown  to  be  the  legal  effect  of  a  bequest  of  the  residue^ 
ought  to  be  clear  and  unequivocal,  and  I  find  none  such  em- 
ployed in  the  clause  in  question,  or  other  parts  of  this  will.  On 
the  contrary,  to  assign  it  such  interpretation  would  be  to  defeat 
the  manifest  general  intent,  and  that,  too,  when  the  word  relied 
on  by  the  counsel  for  the  defendant  does  not  imperiously  or  even 
necessarily  require  such  meaning  to  be  assigned  it.  The  prayer, 
therefore,  of  ihe  complainants'  bill  for  a  distribution  among  tha 
surviving  grandchildren  must  be  granted. 

Leuria,  for  the  appellants. 

Darlington,  contra. 

By  CouBT.  The  law  of  the  case  has  been  so  fuUy  and  ac- 
curately stated  by  the  president  of  the  orphans'  court,  that  it  is 
unnecessary  to  do  more  than  express  the  concurrence  of 
court  in  the  opinions  delivered  by  him. 

Decree  affirmed. 


Investments  which  Tbustses  mat  Make  without  bdho  Liabui  vob 
Loss — General  Doctrine. — ^It  is  an  ancient  principle  of  the  English  eqnity 
system  that  a  traatee,  though  not  entitled  to  oompenaation  for  hia  aervicei^ 
18  yet  to  be  held  to  a  veiy  rigid  accountability  in  the  execution  of  the  trust. 
Nowhere  is  this  principle  more  conspicuous,  than  in  the  rule  which  holds  the 
trustee  liable  for  a  loss  occasioned  by  an  improper  investment,  even  though 
such  investment  has  been  made  in  the  utmost  good  faith  and  solely  for  tha 
advancement  of  the  objects  of  the  trust,  without  any  view  to  personal  profit. 
It  is  his  duty  to  invest  on  good  security:  Commisnottera  v.  WeUker,  38  Am. 
Doc.  433.  Where  an  unauthorized  investment  is  made  and  a  loss  happens, 
the  trustee  is  invariably  liable;  and  his  good  faith,  purity  of  intention,  and 
-subsequent  diligence  in  endeavoring  to  prevent  the  loss,  will  be  no  protection 
-to  him,  unless  the  cutui  gtie  trusif  being  a  person  under  no  disability,  has, 
with  a  knowledge  of  all  the  facts,  acquiesced  in  the  investment:  Jtfioy  v. 
Duke,  61  Ala.  53.    But  if  he  has  acted  with  due  prudence,  discretion^  and 
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diligence,  and  in  aooordance  with  the  estaUiahed  rales  of  equity  in  making 
the  investment,  and  in  endeayoring  to  prevent  a  loss,  he  ia  not  chaigeahle 
with  any  deterioration  of  the  aecmity  or  property  in  which  the  fund  v$  laid 
out.  The  general  rule  on  this  subject  is  very  clearly  and  conciBely  stated  by 
Lord  Chancellor  Cottenham  in  Clough  v.  Bond,  3  My.  &  C.  496,  where  he 
^eays:  "  It  will  be  found  to  be  the  result  of  all  the  best  authorities  upon  the 
•aubject,  that,  although  a  personal  representative,  acting  strictly  within  the 
line  of  his  duty,  and  exercising  reasonable  care  and  diligence,  will  not  be 
responsible  for  the  failure  or  depreciation  of  the  fund  in  which  any  part  of 
^e  estate  may  be  invested,  or  for  the  insolvency  or  misconduct  of  any  per- 
son who  may  have  possessed  it,  yet,  if  that  line  of  duty  be  not  strictly  pur- 
«ced,  and  any  part  of  the  property  be  invested  by  such  personal  representa- 
tive in  funds  or  upon  securities  not  authorized,  or  be  put  within  the  control 
-of  persons  who  ought  not  to  be  intrusted  with  it,  and  a  loss  be  thereby 
eventually  sustained,  such  personal  representative  will  be  liable  to  make  it 
.good,  however  unexpected  the  result,  however  little  likely  to  arise  from  tha 
^course  adopted,  and  however  free  such  conduct  may  have  been  from  improper 
motive." 

Certain  formal  rales  have  been  established  in  England,  and  in  several  of  the 
atates  of  the  American  union,  prescribing  particular  classes  of  investments 
which  a  trustee  may  safely  make,  and  others  which  he  may  not  make,  except 
at  the  risk  of  personal  liability  for  any  loss  which  may  arise  from  such  invest- 
ments; but  the  general  principle  which  lies  at  the  foundation  of  these  rules 
is,  that  the  trustee,  in  order  to  protect  himself  from  responsibility,  must  act 
with  the  prudence  and  care  which  pradent  and  cautious  men  employ  in  their 
own  affairs  of  like  character,  keeping  in  view  the  purposes  for  which  the  in- 
vestments are  made.  This  principle,  with  its  qualifications,  is  thus  stated  in 
KiTig  V.  Talboi,  40  N.  Y.  85,  by  Woodruff,  J.,  delivering  the  opinion:  "  My 
-own  judgment,  after  an  examination  of  the'  subject,  and  bearing  in  mind  the 
nature  of  the  office,  its  importanoe,  and  the  considerations,  which  alone  in- 
-duce  men  of  suitable  experience,  capacity,  and  responsibility,  to  accept  its 
usually  thankless  burden,  is,  that  the  just  and  true  rule  is,  that  the  trustee 
•is  bound  to  employ  such  diligence  and  such  prudence  in  the  care  and  manage- 
ment as,  in  general,  prudent  men  of  discretion  and  intelligence  in  such  mat* 
ters,  employ  in  their  own  like  affiurs.  This  necessarily  excludes  all  specula- 
tion, all  investments  for  an  uncertain  and  doubtful  rise  in  the  market,  and, 
of  course,  everything  that  does  not  take  into  view  the  nature  and  object  of 
the  trust,  and  the  consequences  of  a  mistake  in  the  selection  of  the  invest- 
ment to  be  made.  It,  therefore,  does  not  follow,  that  because  prudent  men 
may,  and  often  do,  conduct  their  own  affairs,  with  the  hope  of  growing  rich, 
and  therein  take  the  hazard  of  adventures  which  they  deem  hopeful,  trustees 
may  do  the  same;  the  preservation  of  the  fund,  and  the  procurement  of  a 
just  income  therefrom,  are  primary  objects  of  the  creation  of  the  trust  itself, 
and  are  to  be  primarily  regarded." 

Safety  or  the  Capital  and  Cebtaimtt  or  Exoulab  Ingomx  are,  as  stated 
-in  the  opinion  just  quoted,  the  prime  considerations  in  determining  whether 
an  investment  of  trast  funds  has  been  judiciously  made.  Of  these  the  safety 
of  the  capital  is  the  more  important.  "  Safety,"  says  Woods,  C.  J.,  iniTtm- 
■hall  V.  Jieding,  31  N.  H.  352,  "is  the  primary  object  to  be  secured  in  an  in- 
vestment of  this  kind."  Safety  is  not  to  be  sacrificed  to  secure  a  larger  im« 
mediate  income,  where  a  remainder  is  given  after  a  life  estate  in  the  trust 
fund.  Therefore,  in  such  a  case,  the  security  must  be  of  a  permanent  char- 
duster,  even  though  a  large  discretion  as  to  investments  is  conferred  upon  the 
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tnutee  by  the  iiutniment  creating  the  trust:  Stewart  v.  Sctndenou^  L.  B.,  10 
Eq.  26.  ThuB,  where  by  a  marriage  settlement  a  portion  was  settled  on  a 
husband  and  wife  and  the  survivor  of  them,  and  afterwards  upon  their  issue, 
a  purchase  of  an  annuity  for  one  life,  with  an  insurance  upon  the  life,  was 
held  not  to  be  a  proper  investment,  although  the  trustees  were  empowered  to 
call  in  money  already  invested  and  to  lay  it  out  at  a  greater  interest  if  they 
could:  Fitzgerald  v.  Pringle,  2  Moll.  534.  But  income  from  a  trust  fund  ia 
a  very  necessary  object  of  its  investment,  and  to  secure  such  income  the 
property  behind  the  security  should  be  productive:  Oareach^  v.  Priest,  9  Mo. 
App.  270.  Hence,  an  investment  in  shares  of  stock  in  a  railroad  not  yet  con- 
structed, or  in  the  stock  of  a  manufacturing  company  whose  works  are  yet 
unfinished  and  its  capital  stock  not  paid  up,  is  improper:  KimbaU  v.  Reding, 
31  N.  H.  352;  AdaAr  v.  Brimmer,  74  N.  T.  552;  Pray*B  Appeal,  34  Pa.  SL 
100.  "  It  can  not  be  pretended,"  says  Rapallo,  J.,  in  Adair  v.  Brimmer,  74 
K.  Y.  100,  *'  that  a  trustee  would  be  justified  in  investing  trust  funds  on  the 
security  of  an  unconstructed  railroad."  Speaking  of  such  an  investment  by 
a  trustee.  Woods,  C.  J.,  in  KimbaU  v.  Reding,  31  N.  H.  352,  says:  "If  he 
invests  in  property,  it  ought  to  be  property  which  yields  an  actual  income^ 
and  which  has  a  valuation,  in  the  general  sense  of  the  community  founded 
on  that  income,  and  not  upon  remote  eventualities  and  a  succession  of  contin- 
gencies. If  his  discretion  under  the  trust  extends  to  the  buying  of  stocks  at 
all,  as  to  which  the  case  does  not  call  for  our  opinion,  his  purchases  should 
be  limited  to  such  as  have  a  value  in  market,  based  upon  a  regular  income,  or 
at  least  upon  an  income,  that  upon  an  average  for  a  considerable  period,  may 
fairly  be  deemed  equivalent." 

Inybstments  Madb  under  Direction  of  a  Ck)URT  of  competent  juris- 
diction are  no  doubt  suificient  for  a  trustee's  protection.  In  New  Hampshire 
it  is  -^held  that  the  court  of  chancery  may  give  directions  respecting  invest- 
ments by  trustees  either  by  a  general  nile  or  by  an  order  made  in  the  partic- 
ular case:  Wheeler  v.  Perry,  18  N.  H.  307.  In  many  of  the  states  proviu««a 
is  made  by  statute,  for  investments  by  guardians  and  other  fiduciaries  to  be 
made  under  the  sanction  and  direction  uf  courts  of  probate  or  other  courts. 
In  Galifomia  there  is  such  a  statute  respecting  investments  by  guardians,  and 
it  has  been  determined  that  if  a  guardian  makes  an  investment  without  the 
order  of  the  oourt,  he  does  so  at  his  own  risk,  as  a  general  rule:  Re  Cardwdlf 
55  OaL  l37.  Under  a  statute  in  New  Jersey  providing  for  investments  under 
the  direction  and  sanction  of  the  orphans'  court,  it  was  held  that  the  order 
must  be  obtained  before  investment  in  order  tu  protect  a  trustee  laying  out 
money  on  personal  security,  and  that  after  a  loan  on  a  bond  an  order  that  the 
money  remain  at  interest  would  be  no  protection:  Gray  ▼.  Fox,  22  Am.  Dec 
508.  The  Georgia  code  of  1863  provided  that  all  investments  by  trustees, 
unless  made  in  public  securities,  must  be  made  on  the  order  of  a  competent 
court:  Brotm  v.  Wright,  39  Ga.  96. 

It  is  held  in  some  of  the  EInglish  cases  that  where  a  trustee  makes  an  invest- 
ment in  any  security  other  than  that  in  which  the  court  itself  would  direct  it 
to  be  made,  if  applied  to,  he  does  so  at  his  own  risk:  Hancom  v.  Allen,  IM^k. 
498.  See  also  the  authorities  referred  to,  on  this  point,  in  the  principal  CF«e. 
But  this  rule  is  not  invariable.  Thus,  although  the  oourt  of  chancery  in  Eng- 
land would  not  formerly  direct  an  investment  on  mortgage,  a  voluntary  invest- 
ment  by  the  trustee  on  such  a  security,  in  the  exeroise  of  his  discretion,  would 
not,  it  seems,  have  been  a  breach  of  trust:  Band  v.  FardeU,  7  De  G.  M.  &  G. 
633. 

Investmemts  in  Government  SsccTRinss. — ^The  favorite  securities  of  the 
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Engliah  oonrts  for  the  iiiTestment  of  trost  moneys  have  aXwayn  been  the  pnb> 
lie  funds;  and  there  is  no  question  that  a  trustee  so  inyestiDg  will  be  protected 
from  liability  for  any  loss  by  depreciation.  Indeed,  as  we  shall  presently  sea^ 
an  investmeot  by  a  trustee  upon  any  other  security,  as  for  instance  upon  % 
mortgage  of  realty,  was  at  an  early  period  never  sanctioned  by  the  court  ex* 
eept  under  very  special  circumstances.  The  reason  for  establishing  such  a 
rule  was  politiod  rather  than  judicial.  It  is  said  to  have  been  due  to  the 
fact  that  as  England  had  a  great  public  debt,  the  courts  thought  it  to  be  their 
duty  to  sustain  the  national  credit,  and  to  recommend  the  government  securi- 
ties to  the  confidence  of  the  people  by  directing  all  investments  of  moneys 
under  their  control  to  be  made  in  such  securities:  Baarton'a  Estate,  1  Pars.  Eq. 
28;  Brovm  v.  Wright,  39  Ga.  06.  Until  comparatively  recent  times  our  courts 
have  had  no  such  reason  for  manifesting  their  patriotism  with  other  people's 
money;  and  the  rule  preferring  government  securities  in  the  investment  of 
trust  moneys,  so  far  as  it  has  existed  at  all,  has  rested  partly  on  precedent  and 
partly  on  tiie  obvious  safety  and  stability  of  such  investments:  See  the  opin- 
ion of  Woodruff;  J.,  in  King  v.  Talbot,  40  K.  Y.  97;  Barton's  Estate,  1  Pars. 
Eq.  28;  Broum  v.  Wright,  39  Ga.  96.  The  term  "government  securities'*  in 
Stat.  1  and  2  Vict.,  c.  117,  relating  to  the  custody  of  moneys  subscribed  for 
parliamentary  undertakings,  does  not  include  exchequer  bills:  Ex  parte  Chap^ 
Un,  3  You.  &  0.  397.  But  it  seems  that  trust  moneys  may  be  temporarily  in- 
vested in  such  bills,  pending  a  delay  in  the  arrangements  for  a  more  perma- 
nent investment:  Matthews  v.  Brise,  6  Beav.  239.  In  this  country  state  bonds 
or  stocks  are  included  in  the  public  securities  in  which  trustees  may  safely 
invest:  Ackertnan  v.  Emott,  4  Barb.  626;  Laihrop  v.  SmaUey^s  Executors,  23 
K.  J.  Eq.  192;  Tucher  v.  Tucker,  33  Id.  235.  And  a  trustee  investing  therein 
will  be  protected,  it  seems,  even  though  the  state  debt  should  ultimately  bo 
repudiated:  Brovm  v.  Wright,  39  Ga.  96. 

Bonds  or  the  Late  Contederate  Government  of  the  southern  states 
were  not  legitimate  public  securities,  and  a  voluntary  investment  therein  by 
a  trustee  being  a  direct  contribution  to  the  success  of  the  rebellion,  could  not^ 
as  a  general  rule,  be  protected,  even  though  approved  by  a  probate  court, 
under  an  act  of  the  legislature:  Horn  v.  Lockhart,  17  Wall.  570.  On  the  other 
hand,  it  would  be  manifestly  a  very  hard  rule,  under  some  circumstances,  to 
hold  a  trustee  liable  for  such  investments.  Many  cases  have  arisen  since  the 
war  in  which  the  question  as  to  the  liability  of  trustees  for  moneys  so  in- 
vested has  been  involved.  This  mode  of  investment  seems  indeed  to  have 
been  viewed  with  much  favor  by  a  good  many  trustees  during  the  latter  part 
of  the  war,  when  the  bonds  were  greatly  depreciated,  their  confidence  in 
them  appearing  to  increase  in  proportion  as  that  of  the  people  diminished. 
The  decisions  as  to  the  liability  of  a  trustee  for  trust  funds  laid  out  in  such 
bonds  are  not  at  all  harmonious.  In  Watson  v.  Stone,  40  Ala.  451,  it  was 
decided  that  an  investment  made  by  a  guardian,  in  good  faith,  in  confederate 
bonds,  under  an  act  of  the  state,  passed  November  9,  1861,  was  good,  and 
that  the  guardian  was  entitled  to  credit  for  the  amount  of  such  investments. 
Subsequently,  however,  the  act  referred  to  was  declared  to  be  unconstitutioDal 
and  void:  Houston  v.  Deloach,  43  Id.  364;  Powell  v.  Boon,  Id.  459;  Horn  v« 
Lockhart,  17  Wall.  570.  In  that  state  it  was  held,  in  Houston  v.  Deloach,  43 
Ala.  364,  that  a  guardian,  having  in  his  hands  funds  of  the  ward  received 
before  the  war,  who  loaned  the  same  to  a  firm  of  which  he  was  a  member, 
and  collected  the  amount  in  depreciated  confederate  currency  during  the 
latter  part  of  the  war,  and  invested  the  amount  in  confederate  bonds,  was 
liable  for  the  loss.    In  the  same  case  it  was  said  that  the  liability  of  a  guard- 
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lan  for  reoeiTing  confederate  ourrency  in  payment  of  a  claim  due  his  ward*» 
estate  would  depend  upon  circnmstances.  The  Virginia  legislatore,  in  March, 
1863,  passed  an  act  providing  for  the  investment  by  a  tmstee  of  trust  moneya 
in  confederate  bonds,  where  he  had  received  the  same  "in  the  due  execution 
of  his  trust."  It  is  held,  however,  that  a  trustee  is  not  protected  by  this  act 
where  he  received  money  in  gold  before  the  war  aud  invested  it,  in  18G5,  iz» 
confederate  bonds,  under  an  order  of  court:  Carter  v.  JhUanepf  30  Gratt. 
192;  Gole  ▼.  CoUf  28  Id.  365.  So  a  trustee  collecting  the  amount  of  i^ 
specie  ante-war  debt,  well  secured  by  a  mortgage  on  realty  or  otherwise, 
in  depreciated  confederate  currency,  during  the  war,  and  investing  it  in 
confederate  bonds,  will  be  liable  for  the  loss  of  the  fund :  Campbell  v.  Camp- 
heU,  22  Id.  649;  Criekard  v.  Crxchard,  25  Id.  410;  CoUraine  v.  WorreU,  30^ 
Id.  434.  But  where  confederate  notes  came  into  an  executor's  hands  during 
the  war,  in  the  ordinary  course  of  his  duty,  and,  being  unable  to  distributo- 
the  same  because  of  the  existence  of  the  war,  and  because  the  legatees  were- 
scattered,  he  invested  the  amount  in  confederate  bonds,  he  was  held  not  to> 
be  liable:  lAngU  v.  Cooib,  32  Id.  262.  Other  cases  in  the  same  stste,  in  which, 
trustees  investing  trust  funds  in  confederate  bonds  during  the  war  were  held 
not  to  be  liable,  are  Walker  v.  Page,  21  Id.  636;  Myert^  ExW  v.  ZeteUe^  Id. 
733.  In  South  Carolina,  also,  it  is  held,  that  a  trustee  collecting  a  well- 
secured  ante- war  debt  in  depreciated  confederate  notes,  during  the  war,  and 
investing  the  same  in  confederate  bonds,  is  liable  for  the  loss:  Crdghton  v. 
Prtngle,  3  S.  G.  77;  Cureton  v.  WcUwn,  Id.  451;  especially  where  the  instru- 
ment creating  the  trust  directed  the  trustee  to  invest  in  lands  or  slavess 
Snelling  v.  McCreary,  14  Rich.  Eq.  291;  Sanders  ▼.  Sogers,  1  S.  C.  452.  Sa 
where  the  direction  was  to  invest  '*in  some  safe  public  securities,  in  the> 
stocks  of  the  city  of  Gharleston,  or  the  state  of  South  Garolina:'*  Womaek  v. 
Aiutin,  Id.  421.  But  where  confederate  currency  came  rightfully  and  legiti> 
mately  into  a  trustee's  hands  during  the  war,  and  was  invested  in  confeder- 
ate bonds,  he  is  not  liable  for  the  loss:  HiiUon  v.  Kennedy^  3  Id.  459;  Went  v. 
Caulheny  9  Id.  45.  In  several  other  cases  arising  in  other  states,  it  has  been 
determined  that  a  trustee  obtaining  payment  of  a  debt  created  before  the 
war,  and  well  secured  by  mortgage,  by  collecting  depreciated  confederate 
notes  and  investing  the  amount  in  confederate  bonds,  would  not  be  protected: 
Purser  v.  Simpstm,  65  N.  C.  497;  FUzgerald  v.  BaUeyy  68  Miss.  658;  McBumey 
V.  Carson,  99  U.  S.  567.  In  the  latter  case  there  appeared  to  have  been 
collusion  between  the  trustee  and  the  original  debtor,  and  it  was  there- 
fore decided  that  the  payment  in  confederate  notes  was  no  payment,  and 
that  the  bond  and  mortgage  were  still  subsisting.  In  Georgia,  where  funda 
received  by  a  trustee  before  the  war  were  invested  in  confederate  bonds,  the 
question  as  to  his  liability  will  de[)end  upon  how  the  money  was  turned  inta 
confederate  notes:  Johnson  v.  McCullougk,  59  Ga.  212. 

Investments  on  Real  Estate  Security. — It  is  said  in  Ex  parte  Caihorpe^ 
1  Cox's  Ch.  182,  decided  in  1785,  that  it  was  formerly  held  that  an  investment 
of  a  lunatic's  estate  on  a  mortgage  of  realty  was  proper,  but  that  in  later  times 
it  was  not  80  considered.  Certainly  there  was  a  Ion;;  period  during  which  in- 
vestments of  trust  funds  upon  real  estate  security  were  not  favored  in  Eng- 
land, and  the  courts  would  neither  direct  nor  sanction  such  an  investment,, 
except  under  very  special  circumstances:  Ex  parte  Ellice,  Jac.  234;  Ridge- 
way^s  Minors,  1  Hogan,  309;  Widdowson  v.  Duch,  2  Meriv.  494;  Korbttry  v. 
Norbwry,  4  Madd.  191;  Ex  parU  Franklyn,  1  De  G.  &  S.  228;  Barry  v.  Mar- 
How.  2  Id.  491;  Baby  v.  Ridehalgh,  7  De  G.  M.  &  G.  104;  1  Perry  on  Trusts^ 
see.  457.    Nearly  all  these  decisions,  however,  were  upon  applications  to  th* 
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'oonrt  for  leave  to  make  such  investments,  and  did  not  involve  any  question  of 
liability  for  loss  by  reason  thereof.    Thus  in  Norbury  v.  Norbury,  4  Madd.  191^ 
it  was  said  that  the  ooart  would  not  lay  out  an  infant's  money  on  mortfi^age, 
but  in  consols.    In  Ex  pcaie  Franklyn,  1  De  G.  &  S.  228,  an  application  for 
leave  to  lay  out  money  on  a  mortgage  was  denied,  and  it  was  said  that  such  BSh- 
investment  had  many  disadvantages  as  well  as  advantages.    In  Barry  v.  Mar- 
rioUf  2  Id.  491,  the  court  denied  an  application  by  a  tenant  for  life  for  leave 
to  have  an  investment  transferred  from  consols  to  a  mortgage,  and  the  vice- 
chancellor  remarked  that  "in  ninety-nine  cases  out  of  a  hundred  the  expenses^ 
arising  from  a  mortgage  security  more  than  counterbalanced  the  increase  of 
income."    There  were  cases,  however,  in  which  the  question  arose  upon  an. 
investment  already  made.    Thus  in  Raby  v.  Ridehalgh,  7  De  G.  M.  &  6. 104, 
determined  in  1855,  it  was  held  that  a  trustee  would  not  be  justified  in  laying 
out  money  on  a  mortgage,  certainly  where  it  was  done  at  the  instance  of  some 
of  the  beneficiaries,  and  without  regard  to  the  interests  of  others.    Of  oourse, 
where  the  investment  was  made  after  a  decree  to  account  it  would  not  be  per- 
mitted to  stand.    Such  a  case  was  Widdoioson  v.  Duck,  2  Meriv.  494,  in  1817». 
where  executors,  having  laid  out  money  on  a  mortgage,  after  such  a  decree, 
were  ordered  to  pay  the  same  into  court    But  the  rule  forbidding  such  in- 
vestments was  not  invariable,  and  they  were  permitted  under  some  circum- 
stances: Ex  parU  JohTison,  1  Moll.  128.     And  in  Band  v.  EardeU,  7  De  G.  M. 
&  G.  633,  it  was  held  that  a  trustee,  having  a  discretion,  making  such  an  in- 
vestment, would  not  be  liable  as  for  a  breach  of  trust,  even  though  the  court 
itself  would  not  have  made  the  investment.    In  that  case.  Turner,  L.  J., 
said:  "  It  is  also  to  be  observed  that  the  court,  in  administering  a  trust,  never 
sanctions  an  investment  on  mortgage,  except  under  very  special  circum- 
stances, though  such  investment  may  be  authorized  by  the  instrument  creat- 
ing the  trust:  See  Ex  parte  FrankLyn,  1  De  G.  &  S.  528.     But  no  one  ever 
thought  that  if,  in  such  a  case,  a  trustee,  in  his  discretion,  invested  on  mort- 
gage, he  was  to  be  held  liable  as  for  a  breach  of  trust,  because  the  court  itself 
would  not  have  made  such  an  investment"    It  is  now  settled  in  England,  un- 
der Lord  St.  Leonard's  act,  22  and  23  Vict.,  c.  35,  sec.  30,  that  investment* 
of  trust  funds  on  real  estate  security  are  proper:  In  re  Sinuon^s  TnuU,  1 
John.  &  H.  89;  1  Perry  on  Trusts,  sec.  457.    There  is  no  doubt  as  to  the  pro- 
priety of  such  investments  in  the  United  States:  1  Perry  on  Trusts,  sec.  458. 
Loans  on  suitable  realty  are  regarded  as  among  the  safest  that  can  be  made,, 
and  such  investments  stand  next  in  order  to  investments  in  government  securi- 
ties: Oareseht  v.  Priest^  9  Mo.  270. 

What  Constitutes  Admissible  Real  Securitt. — It  does  not  follow  fron^ 
the  fact  that  a  mortgage  upon  sufficient  realty  is  ordinarily  a  legitimate  se- 
curity for  a  loan  of  trust  moneys,  that  every  kind  of  real  estate  comes  within 
the  rule.  It  must  be,  it  seems,  property  capable  of  producing  an  income.  A 
mortgage  upon  a  church  building  yielding  no  income  is  held  not  to  be  » 
proper  security  for  a  loan  by  an  administrator,  and  is  not  sufficient  to  protect 
him  from  liability  for  a  loss:  OarescM  v.  Priest,  9  Mo.  App.  270.  In  that 
case,  Lewis,  P.  J.,  says:  "The  property  yielded  no  income  whatever.  Vol- 
untary contributions  by  the  members  of  a  religious  society  largely  in  debt^ 
and  even  the  offerings  of  a  reverential  affection  for  the  place  of  habitual  wor- 
ship, tendered  in  order  to  save  it  from  alienation  or  sacrifice,  can  only  be  re- 
garded in  law  as  mere  possibilities,  and  not  to  be  taken  into  an  estiinate  like 
.the  favoring  chances  of  trade."  So  investments  in  the  mortgage  bonds  of  a 
coal  mining  company,  issued  for  the  purpose  of  raising  money  to  construct  a 
road  to  its  mine,  are  not  such  as  a  trustee  will  be  protected  in,  because  th» 
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■ecarity  is  purely  speculative,  being  dependent  on  the  suooeBS  of  the  enter- 
prise: Adair  Y.  Brimmer,  74  N.  Y.  639.  The  £act  that  a  corporation  in  whose 
stock  or  bonds  an  investment  is  made  by  a  trustee  possesses  res!  property,  does 
not  render  it  an  investment  upon  a  real  estate  security  where  there  is  no 
mortgage  of  any  realty.  Thus,  an  investment  by  a  trustee  in  London  dock 
stock  and  sewer  bonds,  wm  held  not  to  be  an  investment  upon  real  security 
within  the  meening  of  the  instrument  creating  the  trust:  RMnton  v.  i?o6tJi- 
9on,  11  Beav.  371,  in  which  case  Lord  Langdale,  M.  R ,  said:  "The  estate 
was  to  be  invested  upon  *  real  security;'  bnt  the  bonds  were  no  real  security 
to  the  bondholders.  The  commissioners  have  got  real  property,  but  it  is 
not  because  a  man  derives  his  income  from  real  estate,  that  therefore  all  his 
debts  are  a  real  security,  which  is  really  the  extent  of  the  argument.  The 
debtor,  or,  in  this  case,  the  grantor  of  the  bond,  has  an  income  out  of  which 
he  is  to  pay  the  interest  of  the  debt;  but  it  does  not  therefore  follow  that 
the  security  is  a  real  security."  On  an  appeal  in  the  same  case,  it  was  de- 
cided that  an  investment  in  turnpike  bonds,  secured  by  a  mortgage  or  charge 
on  the  tolls  and  toll-houses,  was  an  investment  upon  real  security:  Robinum 
V.  A)6tfMon,  1  De  G.  M.  &  G.  247.  In  Mamt  v.  Leith,  15  Id.  524,  the  master 
of  the  rolls  was  '*  disposed  to  think"  that  a  loan  to  a  railway  company  upon 
the  security  of  an  assignment  *'  of  the  said  undertaking,  and  ail  f  utnre  calls  on 
shareholders,  and  all  the  rates,  toUs,  and  sums  of  money  arising  from  their 
act,  and  all  the  estate,  right,  title,  and  interest  of  the  company  in  the  same," 
etc.,  was  a  real  security,  although,  on  other  grounds,  it  was  decided  that  the  in- 
vestment was  improper.  In  TwculddTs  Appeal,  6  Fa.  St.  15,  an  investment  by 
a  trustee  in  the  loan  of  the  Lehigh  Coal  and  Navigation  Company,  unsecured  by 
mortgage,  was  held  to  be  in  substance,  though  not  in  form,  on  real  security, 
so  as  to  protect  the  trustee  against  liability  for  a  loss,  because  the  company 
owned  extensive  coal  lands  and  a  canal,  and  was  chartered  to  carry  on  the  busi- 
ness of  mining,  shipping,  and  carrying  coal,  its  landed  capital  alone  vastly  ex- 
ceeding its  debts.  This,  it  will  be  perceived,  is  directly  contrary  to  the  doctrine 
laid  down  by  Lord  Langdale  in  Robinaon  v.  Robinson,  supra.  An  investment 
in  the  same  loan  was  sustained  where  the  direction  in  the  will  was  to  invest 
in  any  loans  of  the  United  States  or  the  commonwealth,  or  of  the  city  of  Fhil^ 
delphia,  or  any  of  its  incorporated  districts,  "  or  in  any  public  stocks  or  se- 
curities bearing  an  interest, "on  the  ground  that  the  loan  in  question  was  a 
"  public  security:"  Rush*s  Estate,  12  Fa.  St.  375.  A  mortgage  by  a  member 
of  a  firm,'  of  certain  land  to  which  he  had  the  legal  title,  though  it  was  in 
fact  owned  and  used  by  the  firm,  was  held  to  be  a  real  security,  within  tho 
meaning  of  a  will,  so  as  to  protect  the  executor  loaning  money  thereon  under 
the  advice  of  counsel,  in  Miller  v.  Proctor,  20  Ohio  St.  442.  A  power  to 
iuvest  in  *' freehold,  leasehold,  or  copyhold  messuages,"  etc.,  in  Ireland, 
authorizes  a  loan  on  a  leasehold  for  lives  perpetually  renewable  at  a  head 
rent:  Macleod  v.  Annesley,  16  Beav.  600. 

MoBTOAOx  OF  Slaves  was  Considered  Real  Secubitt  in  South  CSar- 
oUna,  especially  as  to  slaves  employed  in  agricultural  labor:  Singleton  ▼• 
Lowndes,  9  S.  C.  465.  And  in  Georgia  a  loan  on  a  mortgage  of  negroes  prior 
to  the  code  of  1863,  was  regarded  as  a  legitimate  investment  by  a  guardiani 
so  as  to  protect  him  from  liability  for  a  loss  occasioned  by  emancipationi 
Brown  v.  Wright,  39  Ga.  96. 

FiBST  MoBTOAOB  GsKEBALLT  Rbquibed. — A  loan  by  a  trustee  on  a  second 
mortgage,  without  other  security,  whereby  he  does  not  get  the  legal  estate^ 
is  generally  not  sanctioned,  especially  where  the  security  is  not  sufficient  in 
value:  Nwris  v.  Wright,  14  Beav.  291;  Dotier  v.  BrereUm,  15  Id.  221;  8in- 
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i^Uion  Y.  Lmandes,  9  S.  C.  465;  WUson  ▼.  Siaata,  83  N.  J.  Eq.  524.  Thus,  a 
loan  on  aeocmd  mor^^age  on  a  honae  greatly  out  of  repair,  whereby  the  prin- 
cipal was  loat»  was  held  a  breach  of  tmat  rendering  the  tnuteee  liable,  though 
there  was  a  dauae  deolaring  that  they  ahoold  not  be  liable  for  deficiency  in 
Talne  '* except  through  their  own  willfnl  default  respeottTely:"  I>orier  t. 
JirereUn^  15  Beav.  221.  But  it  ia  not  bo  where  the  prior  mortgage  corera  only 
A  part  of  th)  property  and  the  aecurity  is  of  ample  value  with  respect  to 
both  mortgages:  Singleton  v.  Lowndes^  9  S.  0.  465. 

Bulb  as  to  Valuk  ot  Rbaltt  Rbquired  as  Sboubitt. — "The  ordinary 
rule,  in  strictness,  is  that  upon  a  freehold  security  you  must  not  advanoa 
more  than  two  thirds  of  the  value;  but  the  rule  does  not  apply  to  an  ad- 
vance on  houses,  in  which  case  the  advance  should  not  exoeed  one  half  of  the 
estimated  value  of  the  property:"  NorriB  v.  Wright^  14  Beav.  291;  Madeod 
V.  AnmeaUy,  16  Id.  600;  Farrar  v.  Barraehvgk,  2  8m.  k  G.  281;  WUmm  ▼. 
StaaUt  33  N.  J.  Sq.  524.  If  due  prudence  is  not  exercised  with  respect  to 
value,  the  trustee  will  be  liable  for  a  loss:  Maeleod  v.  Annedey,  16  Beav.  600} 
Farrar  v.  Barradough,  2  Sm.  &  G.  231.  An  investment  of  two  thousand 
one  hundred  and  eighty-three  pounds  on  a  two  thouaand  eight  hundred  pound 
house  in  town  occupied  for  commercial  purposes,  and  dependent  for  its  valne^ 
in  some  measure,  on  the  performance  of  certain  covenants,  is  improvident^ 
and  renders  the  trustee  liable  for  any  loss  that  may  result:  PhUUpmm  v. 
BaJUy^  7  Hare^  516.  A  loan  on  second  mortgage  where  both  mortgages  ex- 
oeed two  thirda  of  the  value  of  the  land  is  also  improvident:  WUson  v. 
StaaUj  33  K.  J.  £q.  624.  In  oaae  of  a  loan  on  a  leasehold  for  lives  perpet- 
ually renewable  at  a  head  rent,  the  value  of  the  property  should  be  double 
the  amount  of  the  loan:  Madeod  v.  Annedeyt  16  Beav.  600.  Vacant  dty 
lota  three  times  the  value  of  the  sum  loaned  were  held  sufficient  security  to 
protect  a  trustee  from  liability  although  owing  to  subsequent  depreciation  ho 
was  compelled  to  buy  in  the  property  on  foreclosure,  to  prevent  a  loss,  and 
lie  was  permitted  to  turn  in  the  land  aa  money:  Perrine  v.  Vreeland,  33  N. 
J.  Eq.  102,  596. 

Investment  in  Realty  Oxttside  the  Jitbzsdiotion,  in  another  state  or 
oountry,  is  generally  at  the  trustee's  peril,  unless  authorized  by  the  instru- 
ment creating  the  trust:  Ormiiton  v.  OlcoU,  22  Hun,  270.  But  where  a  tea- 
tator  directed  an  investment  for  the  benefit  of  his  daughter,  on  her  marriage, 
"in  such  dwelling-house,  land,  furniture,  and  households,  as  they  [the  trus- 
tees] may  deem  proper  for  her,'*  and  the  daughter  married  a  citizen  of  North 
Carolina,  and  went  there  to  reside,  it  was  held  that  the  investment  might  be 
made  in  that  state,  because  it  was  apparent  that  the  testator  intended  to  pro- 
vide a  home  for  his  daughter,  and  this  could  be  done  only  by  investing  in 
North  Carolina:  Atnorjf  v.  Oreeny  13  Allen,  413.  A  trustee  may  also  take  a 
mortgage  on  realty  in  another  state,  to  protect  the  trust  estate  from  a  losa 
through  a  misapplication  of  trust  funds  by  a  co-trustee,  where  that  is  the  only 
way  in  which  the  object  can  be  attained:  OrmisUm  v.  OkoUt  84  N.  T.  839. 

Loans  on  Personal  Securitt. — It  is  well  settled  in  England,  except  so 
iar  aa  the  rule  has  been  modified  by  statute,  that  a  trustee,  unless  otherwise 
authorized  by  the  instrument  creating  the  trust,  can  not  lay  out  trust  funds 
upon  any  other  than  government  or  real  securities  except  at  his  personal  riak 
in  case  of  loss.  And  the  same  rule  prevails  in  New  Jersey  and  New  York, 
■and  in  Pennsylvania,  except  where  the  investment  is  made  upon  the  order  ol 
a  court  under  the  statute  of  1832,  in  which  case  trust  funds  may  be  placed  in 
stocks  and  bonds  of  certain  municipal  corporations:  Chray  v.  Foob^  22  Am. 
Dec.  508;  Vruland  v.  Vredand,  16  N.  J.  Eq.  513:  HaiUed  t.  Jfedbr,  18  Id. 
AicDaa  Toa. 


514  Ntce's  Estate.  [Penn. 

186;  LaOrop  v.  StnaUey,  23  Id.  102;  Tucker  t.  Tucker,  33  Id.  235;  Acker- 
man  t.  EmoU,  4  Barb.  626;  King  v.  TalbU,  40  N.  Y.  497;  Onmston  t.  OIooO^ 
84  Id.  339;  HemphUTa  Appeal,  18  Id.  303.  In  Maaaachasetts  the  Eagjd^ 
rule  does  not  prevail,  and  *'  all  that  can  be  required  of  a  trustee  to  invest  iB, 
that  he  shall  condaot  himself  faithfully,  and  exercise  a  soond  discretion.  He- 
is  to  observe  how  men  of  pmdenoe,  discretion,  and  intelligence  manage  their 
own  affiurs,  not  in  regard  to  speculation,  but  in  regard  to  the  permanent  dis- 
position of  their  funds,  considering  the  probable  income  as  weU  as  the  prob- 
able safety  of  the  capital  to  be  invested:"  Harvard  College  v.  Amory,  9  Pick. 
446;  Lovell  v.  Mmot,  20  Id.  119;  Brown  v.  French,  125  Mass.  410;  S.  C,  28 
Am.  Bep.  254.  The  rule  established  in  South  Carolina  is  substantially  the 
same  as  that  in  Massachusetts:  Bogga  v.  Adger,  4  Rich.  Sq.  408;  Nemee  v. 
Nance^  1  S.  C.  209;  Mager  v.  M<n'decai,  Id.  383;  S.  C,  7  Am.  Bep.  26.  So 
in  Georgia  and  New  Hampshire  the  English  rule  has  never  been  adopted: 
Brown  v.  Wright,  39  Ga.  96;  Davie  v.  Bagleg,  40  Id.  181;  S.  0.,  2  Am.  Bep. 
570;  KnoiolUm  v.  Bradley,  17  K.  H.  458;  KimbaU  v.  Beding,  31  Id.  362.  It 
is  not  proposed  here  to  notice  the  statutes  of  any  of  the  states  on  this  sub- 
ject, except  so  far  as  it  may  be  necessary  to  do  so  incidentally. 

It  is  dear  that  wherever  the  English  rule  prevails,  a  trustee  taking  mere 
personal  security  for  a  loan  of  trust  funds,  does  so  at  his  own  risk,  unless  he 
has  authority  for  such  investment  in  the  instrument  creating  the  trust: 
Walker  v.  Symonde,  3  Swanst  63,  criticising  Harden  v.  Partona,  1  Eden,  145; 
Pocoek  V.  BeddingUm,  5  Ves.  794;  Chuy  v.  Fox,  22  Am.  Dec  508;  VreeUmd 
V.  Freeland,  16  N.  J.  512;  Swayer^s  Appeal,  5  Pa.  St.  377;  WUTa  Appeal, 
22  Id.  325.  So  where  the  loan  is  made  solely  on  the  debtor's  note  or  bond, 
even  though  he  be  of  undoubted  credit:  Terry  v.  Terry,  Finch,  273;  Adyey. 
FnUUeteau,  1  Cox's  Ch.  24;  Keble  v.  Thompson,  3  Bro.  Ch.  112;  Oray  v.  Fox, 
22  Am.  Dec.  508;  In  re  Foster's  WiU,  15  Hun,  387;  Lacey  v.  Davis,  4  Bedf.  402; 
Wynne  v.  Wynne,  2  Heisk.  118.  And  even  where  the  statute  anthorizes  per- 
sonal security,  a  trustee  lending  merely  on  the  debtor's  personal  obligation 
will  be  liable:  Lee  v.  Lee,  55  Ala.  590;  May  v.  Duke,  61  Id.  66.  So  where 
the  loan  is  nuule  on  a  bond  with  surety:  Holmes  v.  Dring,  2  Cox's  Ch.  1;  or 
on  a  joint  and  several  note:  Moore  v.  Hamilton,  4  Fhi.  112;  the  trustee  will 
be  liable  for  a  loss.  "  The  bond  of  several  persons  can  not  be  distinguished 
from  the  bond  of  one  person,"  in  such  a  case:  Holmes  v.  Dring,  2  Cox's  Ch. 
1.  The  rule  against  personal  security  for  trust  funds  is  especially  stringent 
where  infants  are  concerned:  Cfray  v.  Fox,  22  Am.  Dec.  508.  Even  where  a 
trustee  is  clothed  with  a  discretion  as  to  the  security  by  the  instrument  creat- 
ing the  trust,  as  where  executors  are  directed  to  lay  out  money  in  the  funds, 
"or  on  such  other  good  security  as  they  could  procure  and  think  safe,"  a 
loan  on  personal  security  will  not  be  deemed  a  prudent  exercise  of  the  discre- 
tion: Wilkes  V.  Steward,  G.  Coop.  6.  A  loan  for  accommodation  made  to  a 
man  in  trade,  who  has  no  property,  is  unauthorized,  although  the  trustee  is 
empowered  to  lend  on  real  or  personal  security:  Langston  v.  OUivant,  Id.  33. 

In  thoee  states  where  the  English  rule  on  this  subject  has  not  been  adopted, 
loans  of  trust  funds  on  personal  security  may  be  allowed,  under  some  circum- 
stances, "v^ere  there  is  no  fault  or  negligence  on  the  part  of  the  trustee: 
KnouAes  v.  Bradley,  17  N.  H.  458;  Nance  v.  Nance,  1  S.  C.  209.  But  such 
a  loan  will  not  be  justified  in  South  Carolina  except  upon  proof  of  its  neces- 
sity and  prudence,  and  of  the  impossibility  of  procuring  real  security  by 
an  exercise  of  reasonable  diligence:  Nance  v.  Nance,  Id.  209;  Singleton  v. 
Lowndes,  9  Id.  465.  In  Massachusetts  a  loan  on  the  note  ot  a  single  individ- 
ual or  firm,  except  under  extraordinary  circumstances,  will  render  a  trustee 
liable  for  a  loss:  Olark  v.  Qarfield,  8  Allen,  427. 
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Defobits  ih  Banks  are  loans  without  aeoority,  or  npon  peraonal  aecnritya 
and  a  troatee  making  auch  a  deposit  of  traat  funds,  except  in  case  of  current 
oolleotiona  of  inoome,  or  where  it  is  necessary  to  have  a  bank  balance  to  ful- 
fill the  purposes  of  the  trnst,  will  be  liable  for  a  loas  by  the  failure  of  the 
bank:  LoflEI^  492;  MoyU  t.  Moyle,  2  Russ.  k  M.  710;  Xoiory  v.  FuUon,  0  Sim. 
116;  Darbe  v.  Martyn,  1  Beav.  525;  Barney  t.  8aunder$,  16  How.  (U.  S.) 
535.  So  though  the  trustee  is  authorized  to  invest  "in  bank  or  other 
stocks,  mortgages,  or  other  good  security:"  Barney  v.  Saunders,  eupra.  And 
where  by  reason  of  a  deposit  in  bank  in  the  joint  names  of  two  admin- 
istrators, one  of  them  is  enabled  to  abscond  with  the  money,  the  other  will 
be  liable:  Chugh  ▼.  Bond,  3  My.  k  C.  490. 

Iktbstmkntb  IK  Stocks  ob  Boinw  ow  Pbivatb  Cobporationb  stand  on 
the  same  footing  as  loans  on  personal  security  where  they  axe  not  protected 
by  mortgages  on  realty,  and  therefore  where  the  English  rule  prevails  a 
trustee  making  such  investments  ia  liable  for  any  loss  that  may  accrue:  Trt^f- 
ford  V.  Boehm,  3  Atk.  440;  Hynes  v.  Redingttm,  1  Jones  &  La  T.  580;  S. 
C,  7  Ired.  £q.  405;  Adurman  v.  ErnaU,  4  Barb.  626;  King  v.  Talbot,  40  N. 
T.  476;  Ward  v.  KUehtn,  30  N.  J.  Eq.  31;  WorrdPa  Appeal,  0  Pa.  St.  508. 
So  of  investments  in  stock  of  a  suspended  bank:  Morris  v.  WaUaee,  3  Id. 
319;  or  in  stock  of  a  prospective  railroad:  Kimball  v.  Reding,  31  N.  H.  352; 
Adaiir  v.  BH/mmer,  74  N.  Y.  552;  or  of  a  manufacturing  corporation  whose 
works  are  unfinished:  Pray*s  Appeals,  34  Fa.  St.  100.  So  of  investments  in 
the  bonds  of  a  municipal  corporation:  Tucker  v.  Tucker,  33  N.  J.  Eq.  236. 
And  the  fact  that  an  investment  in  the  stock  of  a  corporation  in  generally  re- 
garded as  a  good  and  safe  investment  will  not  vary  the  rule:  WorrdTs  Ap^ 
peal,  9  Pa.  St.  608,  distinguishing  and  restricting  TwaddeWs  Appeal,  ref  eired 
to  under  a  former  head  in  this  note.  Where  a  will  directed  an  investment 
''in  some  good,  secure,  and  profitable  stocks  or  other  securities,"  it  was  held 
that  an  investment  in  the  stock  of  a  railroad  corporation  at  ninety-two  per 
cent,  of  its  face  value,  where  there  were  first  and  second  mortgages  on  the 
road,  and  the  indebtedness  exceeded  the  capital,  was  not  a  legitimate  invest- 
ment: IhmMfiCs  Appeal,  43  Id.  431.  An  investment  in  South  Sea  annuities 
or  bank  annuities,  the  capital  of  which  is  secured  by  government,  is  proper 
under  a  marriage  settlement  authorizing  investment  "  in  government  funds 
or  other  good  securities:''  Trafford  v.  Boehm,  3  Atk.  440.  But  where  a  set- 
tlement empowered  the  trustees  to  invest  in  *'  securities  of  any  colony  or  for- 
eign country,"  an  investment  in  bonds  of  a  French  railway,  the  payment  of 
the  capital  of  which  in  fifty  years  was  goaranteed  by  the  French  government 
by  means  of  a  sinking  fund,  was  held  to  be  unauthorized:  In  re  Langdale's 
Thrusts,  L.  R.,  10  Eq.  9.  The  Lord  St.  Leonard's  act,  heretofore  referred  to^ 
authorizes  investments  of  trust  funds  in  East  India  stock:  In  re  Warde,  2 
John,  k  H.  191. 

Where  the  English  rule  as  to  personal  security  does  not  obtain,  an  invest- 
ment in  the  stock  of  a  private  corporation  stands  on  the  same  ground  as  loans 
on  private  security  generally,  and  if  made  with  due  prudence  and  caution  the 
trustee  will  be  protected:  Harvard  College  v.  Ainory,  9  Pick.  446;  LoveU  v. 
Mhioi,  20  Id.  116;  Brawn  v.  French,  125  Mass.  410;  S.  C,  28  Am.  Bep.  254; 
Boggs  v.  Adger,  4  Bich.  Eq.  408.  See  also  Washington  v.  Emery,  4  Jones' 
Eq.  32.  Thus  an  investment  in  United  States  Bank  stock  at  a  time  when  it 
was  in  high  credit  was  held  proper  in  Boggs  v.  Adger,  4  Rich.  Eq.  406.  So 
an  investment  in  the  stock  of  the  Commercial  Bank  of  Natchez,  where  it 
was  generally  regarded  by  prudent  and  cautious  men  as  a  safe  and  profitable 
investment^  under  a  will  authorizing  investment  "  in  good  secorities  in  the 
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ino0t  profitable  maDner:"  Stmyth  v.  Buttu^  25  Min.  422.    So  a  loan  on  a 

4)ledge  of  etook  in  a  manniaotarmg  oorporation,  the  loan  being  for  three 

fourths  of  the  par  valne  of  the  stock,  and  less  than  three  f oorths  of  its  mar^ 

•  ket  valne,  was  held  to  be  a  sound  exercise  of  the  tmstee^  discretion:  Loveil 
V.  Minot,  20  Pick.  116.    An  investment  in  bonds  of  a  railway  unsecured  by 

inortgage,  at  eighty-five  cents  on  the  dollar,  was  held  not  to  be  proper,  in 
Alien  V.  OaXUardj  1  S.  0.  279.  On  the  other  hand,  an  investment  at  tha 
aame  rate  in  the  bonds  of  a  railway  compsny,  which  were  seoored  by  a  first 
mortgage  of  its  franchises  and  property,  was  sustained  in  Broimi  v.  Frtmck^ 

•  125  Mass.  410;  8.  C,  28  Am.  Bep.  264. 

Using  Tbust  Mokkts  in  Tbadb  whether  in  the  trustee's  own  business  or  in 

•  oontinuing  that  of  the  testator  is  in  general  a  breach  of  trust  where  the  instru- 

•  ment  creating  the  trust  does  not  authorise  such  an  investment,  although  the 
'  cutui  que  trtut  has  an  election  to  claim  the  profits  of  the  investment  if  he 

•  chooses:  Coek  v.  OoodfeUow^  10  Mod.  495;  Docker  v.  Barnes^  2  My.  &  K.  655; 
Wedderbum  v.  Wedderbum,  4  My.  k  C.  41;  Booth  v.  Booik,  I  Beav.  125; 

'  Kirhman  v.  Booth,  11  Id.  280;  Colliiuon  v.  LitUr,  20  Id.  356;  In  re  Thorp^ 
'Bavies,  290;  Kyle  v.  BameU,  17  Ala.  306;  Thompwn  v.  Brown,  4  Johns.  Ch. 
30;  Brown  v.  Rickets,  8  Am.  Dec.  567;  Spear  v.  Spear,  0  Bich.  Eq.  184.  So 
where  the  money  is  invested  in  business  for  a  tenant  for  life  in  the  trust  fund: 
Ryder  v.  Sisaon,  7  R.  L  341.    Nor  does  a  power  to  lend  the  fund  on  private 

■  or  personal  security  authorize  the  trustee  to  employ  it  in  his  own  business: 
Westover  v.  Chapman,  1  ColL  177;  Flagg  v.  Ely,  1  Edm.  206.  It  is  said, 
however,  in  Lathrop  v.  SmaUey,  23  K.  J.  Bq.  192,  that  it  is  not  necessarily  a 
4ireach  of  trust  so  as  to  authorize  the  removal  of  a  trustee,  for  him  to  use  the 
trust  fund  in  his  own  business  if  it  is  not  hazsrdous  in  its  nature  and  he  is  a 
man  of  large  means,  and  the  money  is  in  no  danger.     It  is,  in  general,  an 

•  executor's  duty  to  wind  up  the  testator's  business  as  soon  as  it  can  be  done 

•  -conveniently,  if  the  will  does  not  direct  otherwise:  BooU^  v.  Booth,  1  Beav. 
(129;  Kvrkman  v.  Booth,  11  Id.  280;  C6Uiin9(m  v.  lAster,  20  Id.  356.    But  he 

•  may  no  doubt  continue  it  upon  the  request  of  all  the  parties  interested:  PooU 
^▼.  Munday,  103  Mass.  174. 

Trustks  can  not  Dbal  with  Trust  Funds  vob  his  own  Bbnevit  or  that 
"  of  a  oo-trustee.  If  he  lends  to  his  own  debtor  on  personal  security,  and 
thereby  obtains  his  debt,  he  will  be  liable  for  a  loss,  although  he  was  author^ 
ized  to  lend  on  personal  security:  Mulligan  v.  WaUaee,  3  Bich.  Eq.  111.  So 
if  he  lends  to  a  co-trustee:  Stickney  v.  Sewell,  1  My.  &  G.  8;  or  to  a  firm  of 
which  one  of  the  trustees  is  a  member:  French  v.  Hobeon,  9  Ves.  108;  exoept 
where  the  instrument  creating  the  trust  authorizes  such  loan:  Paddon  v. 
Miehardson,  7  De  G.  M.  &  G.  663;  or  invests  in  stock  belonging  in  whole  or 
in  part  to  one  of  them:  Aekerman  v.  Emott,  4  Barb.  626.    If  he  invests  the 

*  fund  in  his  own  name,  the  ceetui  que  trust  may  hold  him  liable  for  a  breach  of 
'  trust:  Morrie  v.  Wallace,  3  Pa.  St.  319;  De  JametU  v.  De  Jamette,  41  AUu 

708. 

Directions  as  to  Investment  of  Trust  Funds  Gontainkd  nr  Will  or 

•  other  instrument  creating  a  trust  must  in  general  be  obeyed  in  order  to  pro- 
tect the  trustee  from  liability:  Pride  v.  Eooks,  2  Beav.  430;  WaUe  v.  Girdle-' 
stone,  6  Id.  188;  ColUs  v.  CoUis,  2  Sim.  365;  Mills  v.  Osborne,  7  Id.  30;  JBb 
parte  NoHhem  Railway  Co.,  L.  R.,  9  Eq.  274;  BurriU  v.  SheU,  2  Barb.  457| 
Ihmsen's  Appeal,  43  Pa.  St.  431;  Womack  v.  Austin,  1  S.  C.  421;  Sanders  v. 
Rogers,  Id.  452;  Banister  v.  McKemie,  6  Mnnf.  447.  An  authority  to  invest 
upon  difierent  security  from  that  which  would  be  required,  if  there  were  no 

•such  authority,  must  be  strictly  pursued  in  order  to  protect  the  tmsteat 
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Ibwler  V.  BeyncU,  3  Mac.  k  G.  500;  Cummins  v.  Cummins,  3  Jones  k  IaT^ 
64;  S.  G.y  8  Ired.  Eq.  723.     If  the  investment  is  authorized  to  be  made  npooi 
consultation  with  the  ce^ui  que  trusty  and  the  trustee  makes  it  without  such, 
consultation,  he  does  so  at  his  own  risk:  Mayer  v.  Mordeeai,  1  S.  C.  383;  S.. 
0.,  7  Am.  Eep.  26.     Where  trustees  under  a  marriage  settlement  are  empow> 
ei-ed  to  loan  the  trust  fund  to  the  husband  upon  specified  security  with  the 
wife's  consent  manifested  in  a  particular  way,  they  have  no  authority  to  make, 
a  loan  to  the  husband  except  upon  strict  compliance  with  the  prescribed  con- 
ditions: Oreenwood  v.  Wak^ord,  1  Beav.  576;  KeUatoay  v.  Johnson,  5  Id.  319;^ 
Cocker  v.  Quayle^  1  Russ.  &  My.  535;  Hopkins  v.  Myall,  2  Id.  86;  Wiles  v.. 
Cfresham,  2  Drew,  258;  Bateman  v.  Davis,  3  Madd.  98;  Child  v.  Child,  2(h 
Beav.  50.    A  power  to  invest  "  upon  the  security  of  the  funds'*  of  a  corpora- 
tion does  not  authorize  an  investment  in  preference  shares  of  the  corporation, . 
for  this  is  not  a  security  upon  its  funds:  Harris  v.  Harris,  29  Beav.  107.     And 
a  power  to  invest  '*upon  the  security  by  way  of  mortgage,  of  any  freehold,** 
etc,  does  not  authorize  an  investment  iu  railway  mortgages  and  debentures:. 
Mortimore  v.  MorttTnore,  4  De  G.  &  J.  472.     Where  a  trustee  is  given  a  dis- 
cretion as  to  the  investment,  the  discretion  is  such  as  a  prudent  man  would^ 
exercise  in  making  a  like  investment  for  beneficiaries  chosen  by  himself: 
Roosevelt  v.  Roosevelt,  6  Abb.  (N.  C.)  447.    Therefore  where  a  trustee  is 
authorized  to  invest  "in  any  property,  real  or  personal,  that  he  may  see  fit,** 
it  will  not  warrant  an  investment  in  property  producing  no  present  income 
and  having  only  a  prospective  value,  as  stock  in  an  unfinished  factory:  Prajfs 
Appeals,  34  Pa.  St.  100.    It  is  laid  down  in  Ward  v.  Kitchen,  30  N.  J.  Eq. 
31,  that  a  direction  to  invest  **  in  productive  funds  upon  good  securities,**' 
authorizes  investment  only  in  securities  recognized  by  the  courts  as  legitimate^ 
and  that  an  investment  in  bank  stock  can  not  be  made  thereunder. 

If  the  instrument  creating  the  trust  directs  the  investment  of  trust  funds 
to  be  made  in  particular  securities,  or  in  a  particular  manner,  a  different  in- 
vestment can  not  be  ordered,  even  by  the  court,  without  the  consent  of  the 
ceMtms  que  trust:  Wood  v.  Wood,  28  Am.  Dec.  451;  Burrill  v.  Shell,  2  Barb. 
457;  Clark  v.  St,  Louis  etc,  R,  R.  Co,,  58  How.  Pr.  21.  But  it  seems  that 
the  court  may  order  a  fund  directed  by  will  to  be  invested  by  a  testamentary 
guardian  in  lands  in  another  state,  to  be  invested  upon  the  same  trusts  in 
lands  within  the  state,  where  it  is  for  the  ward's  benefit:  Wood  v.  Wood,  28 
Am.  Dec  451.  In  Pennsylvania  it  has  been  decided  that  where  funds  are 
directed  by  will  to  be  invested  *'in  some  good,  secure,  and  profitable  stocks 
or  other  securities,"  they  must  be  so  invested,  to  protect  the  trustee,  or  he 
must  make  the  investment  in  securities  designated  by  law  under  the  order  of 
the  orphans'  court,  as  provided  by  statute:  Htmsen's  Appeal,  43  Pa.  St.  431. 
Of  course,  where  the  stock  in  which  a  trustee  is  directed  to  invest  becomes 
valueless,  or  the  investment  becomes,  for  any  other  reason,  impracticable,  the 
court,  on  application,  may  order  the  investment  to  be  made  in  other  safe 
securities:  Mclntire  v.  Oliver,  17  Ohio  St.  352. 

LiABiLmr  FOR  NOT  Chakoing  Investment  Made  by  Ckeator  ot  Trust. 
The  better  opinion  is  that  a  trustee,  who,  for  an  unreasonable  time,  leaves 
funds  invested  by  a  testator  in  securities  in  which  the  trustee  himself  would 
not  have  been  authorized  to  invest,  will  be  liable  for  any  loss  accruing 
therefrom,  in  the  same  manner  as  if  he  had  made  the  improper  investment 
himself:  1  Perry  on  Trusts,  sec.  465;  PotoeU  v.  Evans,  5  Ves.  839;  WilTs  Ap- 
peal, 22  Pa.  St.  325;  Lacey  t.  Davis,  4  Redf.  402;  Ward  v.  Kitchen,  30  K.  J. 
Eq.  31;  Lacy  v.  Stamper,  27  Gratt.  42.  Although  this  is  denied  in  13  Am. 
L.  BrOg.  (K.  S.)  208,  and  a  number  of  cases  are  cited  to  show  that  a  trustee  is 
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not  alw»yi  held  liable  for  a  Iom  ariamg  from  an  insecoie  investment  by  the 
testator,  which  soch  trostee  has  omitted  to  change:  Dorehetier  v.  Effingham, 
TamL  279;  Buxton  v.  Buxton,  1  My.  k  G.  80;  Bowth  y.  ffoweU,  3  Yes.  jim. 
605.  It  is  no  doabt  a  neoessary  element  of  the  role  holding  a  trostee  liable 
for  a  loss  of  funds  insecnrely  invested  by  the  testator,  that  he  mnst  himself 
have  been  gaUty  of  negUgenoe  in  the  matter  by  leaving  the  fonds  so  invested 
for  an  nnreasonable  time.  In  Komgmaeher  v.  Kimmel,  21  Am.  Dec  374,  it  is 
held  that  a  trostee  is  liable  only  for  gross  negligence  with  respect  to  a  'nnd 
which  he  has  never  received,  and  that  he  is  not  bound  to  sue  for  the  mon^y 
instantly,  if  it  is  apparently  safe.  See  also  Swoyet'a  Appeal,  6  Pa.  St.  383^ 
and  CommonwecUth  v.  McAUsttr,  28  Id.  485,  approving  what  is  said  in  the 
principal  case  as  to  the  liability  of  a  trostee  being  more  stringent  where  the 
fond  has  aotoally  come  to  his  hands  than  where  it  has  not.  It  is  certain  that 
where  the  trostee  has  a  discretion  in  the  matter,  and  acts  with  due  prodenoe, 
in  not  changing  the  investment,  and  especially  where  the  investment  is  one 
which  he  himself  would  have  been  authorized  to  make,  he  will  not  be  liaUe 
for  a  loss:  Hogan  v.  Dt  Peyster,  20  Barb.  100;  Barton's  Ettaie,  I  Vbxb,  Eq. 
24;  Bowker  v.  Pierce,  130  Mass.  262;  Band  v.  FardeU,  7  De  G.  M.  &  G.  628. 

A88BNT  TO  Impbopbk  Iktestmemt  bt  Cestui  qub  TRUST  who  ifkauijUTU, 
with  foil  knowledge  of  the  facts,  will  estop  him  from  holding  the  trostee  ac- 
coontable:  WaUoer  v.  Simonds,  3  Swanst.  64;  Terry  v.  Terry,  Finch,  273; 
AUen  V.  Hancom,  7  Bro.  Oh.  375;  Longford  v.  Ocucoyne,  11  Ves.  333;  Juries 
V.  Stokes,  Id.  319;  Farrar  v.  Barrackmgh,  2  Sm.  &  G.  231;  Booth  v.  Booth, 

1  Beav.  125;  Blackwood  v.  Burrowes,  2  Conn,  k  L.  459;  Wood  v.  Wood,  28 
Am.  Dea  451;  CamplbeU  v.  CampbeU,  38  Ga.  304;  King  v.  Talbot,  40  N.  V. 
76.  But  such  assent  must  be  with  full  knowledge  of  the  facts  and  of  their 
legal  effect:  Munch  v.  Cockerell,  15  My.  &  C.  178;  Adair  v.  Brimmer,  74  N.  Y. 
639.  The  consent  of  a  spendthrift  to  an  unauthorized  improvident  investment 
by  his  guardian  will  not  exonerate  the  latter:  Harding  v.  LarTied,  4  Allen,  426L 
So  the  consent  of  an  infant,  or  feme  covert,  is  unavailing:  Murray  v.  Femour, 

2  Md.  Ch.  418;  Pray*8  Appeals,  34  Pa.  St  100.  But  even  a  married  woman 
may  bar  herself  from  complaining  of  an  improper  investment  of  her  separate 
estate  by  assenting  thereto,  being  regarded  in  equity  as  A/eme  sole  as  to  such 
estate:  Brewer  v.  Swirles,  2  Sm.  &  G.  219;  Sherman  v.  Parish,  53  N.  Y.  483. 
Bat  in  South  Carolina  it  is  held  that,  before  the  constitution  of  1868,  a  married 
woman  could  not  by  her  consent,  not  provided  for  in  the  settlement,  validate 
a  loon  from  her  separate  estate  to  her  husband  so  as  to  protect  the  trustee: 
Dunn  V.  Dunn,  1  S.  C.  350.  The  assent  of  one  who  has  a  mere  life  interest, 
to  an  improper  investment  of  a  trust  fund,  will  not  justify  it  except  so  far  as 
his  own  interest  is  concerned:  Ryder  v.  Sisson,  7  R.  I.  341.  Something  more 
than  mere  failure  to  complain  of  an  investment  is  required,  to  constitute  a 
binding  assent  to  it:  Phillip8on  v.  OaUy,  7  Hare,  516.  The  receipt  of  div- 
idends from  bonk  stock  by  a  cestui  que  trust  will  not  shield  the  trostee  from 
liability  for  investing  in  it:  HemphilVs  Appeal,  18  Pa.  St.  303. 

The  PRiNdPAL  case  is  citbd  in  WorreIVs  Appeal,  9  Pa.  St.  511,  to  the 
point  that  the  Pennsylvania  act  of  1832  was  not  intended  to  restrict  trustee! 
to  the  mode  of  investment  there  specified,  but  simply  to  point  out  a  coarse 
free  from  risk.  In  HemphilVs  Appeal,  18  Id.  305,  it  is  cited  as  showing  that 
the  Pennsylvania  courts  had  not,  at  that  time,  pronounced  either  for  or  against 
tliu  English  role  of  trust  investments  above  referred  to.  In  that  case,  how* 
ever,  the  English  role  was,  as  we  have  already  seen,  definitively  adopted 
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Glippinger  v.  Hepbaugh. 

[6  Watib  un>  BBBOSAira,  Slff*] 
AoBMnaxrt  to  Pat  tob  Sbbvices  in  Pbooubiko  Pabsaob  or  Pbiyatx  Aov 
of  the  legifllatare  for  a  party^a  benefit,  is  void  as  against  public  policy. 

AonoN  on  an  agreement  entered  into  by  the  defendant  to  pay 
the  plaintijBf  the  sum  of  one  hundred  dollars,  on  condition  that 
the  plaintijBf  should  succeed  in  procuring  the  passage  of  an  act 
of  the  legislature  authorizing  the  defendant  and  his  wife  to  sell 
•certain  land  which  had  been  devised  to  the  wife  for  life,  with  re- 
mainder in  fee  to  her  children,  and  to  invest  the  money  in  their 
discretion  for  the  children's  benefit.  The  plaintiff  drew  up  the 
petition  for  the  act,  and  also  the  bill,  and  spent  much  time  in 
^oing  before  the  judiciary  committee  to  explain  the  bill.  The 
act  was  finally  passed,  and  the  defendant  had  sold  the  land  in 
4iccordance  with  it.  The  court  below  being  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  gave  judgment  for  him,  and  the 
-defendant  brought  error. 

Beed^  for  the  plaintiff  in  error. 

Biddle,  contra. 

By  Court,  Rogebs,  J.  The  practice  which  has  generally  ob- 
tained in  this  state,  to  allow  a  contingent  compensation  for  legal 
services,  has  been  a  subject  of  regret,  nor  am  I  aware  of  any 
direct  decision  by  which  the  practice  has  received  judicial  sanc- 
tion in  our  courts.  But  conceding  the  principle  to  be  as  is  as- 
sumed, it  is  veiy  certain  that  it  has  not  yet  been  extended  to  the 
allowance  of  a  compensation  for  services  in  our  legislative  halls. 
The  point,  therefore,  comes  before  us,  untrammeled  either  by 
inveterate  practice  or  authoritative  decisions.  Such  services,  be 
it  remembered,  are  not  confined  to  the  legal  profession.  They 
are  conmion  to  eveiy  class  of  citizens,  and  if  we  should  give 
coimtenance  and  a  legal  sanction  to  this  attempt,  which  is  the 
-entering  wedge,  it  is  impossible  to  foretell  the  train  of  evils  of 
which  it  may  be  the  prolific  parent.  Already  is  there  too  much 
reason  to  believe  that  this  indispensable  branch  of  government, 
without  which  our  whole  political  fabric  would  crumble  into 
ruins,  has  in  some  instances  been«  contaminated  by  sinister  and 
improper  influences  brought  to  bear  on  members,  and  no  doubt 
having  their  source  in  the  direct  and  indirect  efforts  of  individ« 
tials  retained  under  the  hope  of  reward  in  the  event  of  success. 
It  can  not  be  avoided  that  such  influences,  privately  and  secretly 
«xerted  under  false  and  covert  pretenses,  must  operate  deleteri* 
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OTisly  on  legislatiTe  action;  and  of  this  truth,  unfortunately,  our 
annals  (I  do  not  speak  of  this  state  alono)  hum  afforded  some 
melancholy  proofs.  There  is  at  least  a  wide-bprcud  and  growing 
suspicion  of  legislatiye  integrity,  which  of  itself  is  an  eyil  of  no 
little  magnitude.  Its  pernicious  tendency  seems  to  be  admitted 
as  to  public  bills,  but  a  distinction  is  taken  between  them  and 
private  acts.  That  the  latter  may  not  prove  so  pernicious  as  the 
former  (of  which,  by  the  by,  I  am  by  no  means  satisfied),  may 
be  conceded  without  danger  to  the  argument;  but  the  principle,, 
with  which  alone  we  have  to  do,  is  the  same.  When  it  is  recol* 
lected  that,  with  the  rapid  increase  of  wealth  and  population^ 
such  acts  have  greatly  multiplied,  and  have  assumed  an  import- 
ance before  unknown;  and  when  it  is  remembered  (with  all  due 
respect  be  it  spoken)  that  compaiatiyely  so  little  care  is  taken  in 
the  preparation  of  private  bills,  or  in  giving  notice  to  persons 
interested  in  the  examination  of  the  evidence  on  which  they  are 
founded,  that  the  information  of  members  is  derived,  altogether 
or  in  part,  from  the  applicant  himself,  and  the  secret  whisper- 
ings of  his  friends;  we  can  not  be  too  much  on  our  guard  against 
them,  nor  insist  too  strongly  on  the  necessity  of  preserving,  as 
far  as  can  be  done,  the  source  from  which  the  evidence  on  which 
they  act  is  obtained.  It  would  not  be  becoming  in  us  to  lend 
our  aid  in  a  transaction  which  may  be  founded  in  corruption, 
and  steeped  in  fraud. 

These  remarks  are  not  to  be  understood  as  having  any  relation 
to  the  case  in  hand,  for  no  suspicion  is  entertained  that  any- 
thing out  of  the  ordinary  course  took  place  in  respect  to  this 
bill.  Yet  it  can  not  escape  observation  that  even  here  an  in- 
ducement was  not  wanting  to  an  improper,  or  at  least  personal 
influence,  or  deceptive  acts,  to  prociure  the  success  of  the  meas- 
ure. The  temptation  may  be  small  here,  but  it  has  not  always 
been  confined  within  such  narrow  limits,  as  there  is  great  reason 
to  fear.  We  do  not  say,  it  is  not  necessary  to  the  case  to  say, 
that  a  certain  compensation  for  such  services  may  not  be  leoov- 
ered;  but  we  are  clearly  of  opinion  that  it  would  be  against 
sound  policy  to  sanction  a  practice  which  may  lead  to  secret, 
improper,  and  corrupt  tampering  with  legislative  action.  It  i» 
not  required  that  it  tends  to  corruption :  if  its  effect  is  to  mis- 
lead, it  is  decisive  against  the  claim;  and  that  such  is  its  ten- 
dency, no  human  being  can  reasonably  doubt.  In  Hatzfidd  v. 
Gulden,  7  Watts,  152  [32  Am.  Dec.  750],  it  is  decided  that  a 
contract,  founded  on  a  promise  and  agreement  to  procure  sig- 
natures and  obtain  a  pardon  from  the  governor,  is  unlawf ul». 
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and  can  not  be  enforced  by  action.  This  case  is  yeiy  pertinent,, 
for  if  it  is  essential  to  the  purity  of  the  govemment  to  protect 
the  goyemor  from  imposition  in  the  exercise  of  the  executiYe- 
functions,  it  is  equally  so  to  extend  the  same  protection  to  the 
members  of  the  legislature.  It  is  of  the  first  consequence  that 
they  should  not  be  deceiyed,  that  they  should  be  protected  from 
the  arts  and  misrepresentations  of  designing  men,  haying  an  in- 
terest to  mislead  them  from  the  paths  of  duty. 

It  is  therefore  most  erroneous  to  assume,  as  is  done  by  the 
plaintiff's  counsel,  that  a  practice,  leading  to  such  consequences, 
is  not  contrary  to  priyate  interest  and  public  morals.  The  re- 
yerse  is  too  true;  for  already  has  a  class  of  persons  arisen,  at  the 
seat  of  the  general  goyemment  and  elsewhere,  who  make  it  a 
business  to  push  through  priyate  claims,  for  a  compensation 
greatly,  if  not  entirely  dependent  on  success.  How  demoraliz- 
ing this  may  be,  it  needs  not  the  gift  of  prophecy  to  foretell. 
Nay,  more;  we  feel  its  effects,  for  it  is  impossible  to  shut  our 
eyes  at  the  consequences  of  this,  with  other  causes,  daily  deyel- 
oping  themselyes  in  the  decline  of  justice  and  public  morals. 
How  easy  the  transition  from  priyate  indiyiduals  to  the  members^ 
themselyes,  it  would  not  be  difficult  to  diyine;  but  we  are  not 
left  to  conjecture,  for  we  are  not  without  examples,  which  it 
would  be  inyidious  to  mention,  but  which  are  too  well  known. 
Whateyer  abuses  may  exist  elsewhere,  we  hope  the  judicial  trib- 
unals of  the  country  may  be  kept  pure,  without  suspicion  eyen, 
that  they  may  neyer  be  induced  under  a  pretense  to  countenance^ 
yice,  or  lend  their  sanction  to  a  principle,  the  ineyitable  effect 
of  which  will  be  to  increase,  if  it  does  not  create,  fraud  and 
misrepresentation.  In  the  face  of  many  painful  examples  ta 
the  contrary,  it  is  idle  to  say  that  indiyidual  extraneous  in- 
fluence, acting  secretly  upon  the  members  of  the  legislature,  is- 
not  pernicious  to  the  best  interests  of  society.  Its  direct  ten- 
dency is  to  sap  the  foundations  of  all  morality.  And  we  are 
not  without  authority  in  a  sister  state:  Wood  y.  McCann,  6  Dana, 
866,  where  this  point  has  been  considered.  The  court,  it  is- 
true,  decided  in  fayor  of  the  plaintiff;  but  it  was  on  the  special 
grounds,  that  it  did  not  appear  that  the  fee  was  contingent,  nor 
that  the  plaintiff  was  expected  or  required  to  do  anything  he 
might  not  lawfully  haye  done,  or  that  he  had  any  personal  or 
pecuniary  interest  in  the  success  of  the  application  to  the  leg- 
islature. 

The  whole  reasoning  of  the  court,  howeyer,  goes  to  establish 
these  propositions,  which  can  not  be  reasonably  denied.    That 
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the  law  will  not  aid  in  enforcing  any  contract  that  is  illegal,  or 
the  consideration  of  which  is  inconsistent  with  public  policy 
and  sound  moralily,  or  the  integrity  of  the  domestic,  ciTil,  or 
political  institutions  of  a  state.  That  a  contract  to  procure  or 
endeavor  to  procure  the  passage  of  an  act  of  the  legislature,  by 
any  sinister  means,  or  even  by  using  personal  influence  with  the 
members,  would  be  void,  as  being  inconsistent  with  public  policy 
and  the  integrity  of  our  political  institutions.  And  any  agree- 
ment for  a  contingent  fee,  to  be  paid  on  the  passage  of  a  legis- 
lative act,  would  be  illegal  and  void,  because  it  would  be  a 
strong  incentive  to  the  exercise  of  personal  and  ainiflt<eT  influ- 
ences to  effect  the  object.  These  are  broad  fundamental  princi- 
ples, to  the  truth  of  which  we  subscribe,  and  which  cover  the 
whole  ground  on  which  this  case  rests.  It  matters  not  that 
nothing  improper  was  done  or  was  expected  to  be  done  by  the 
plaintiff.  It  is  enough  that  such  is  the  tendency  of  the  contract, 
that  it  is  contrary  to  sound  morality  and  public  policy,  leading 
necessarily,  in  the  hands  of  designing  and  corrupt  men,  to  im- 
proper tampering  with  members,  and  the  use  of  an  extraneous, 
secret  influence  over  an  important  branch  of  the  government. 
It  may  not  corrupt  all;  but  if  it  corrupts,  or  tends  to  corrupt 
some,  or  if  it  deceives  or  tends  to  deceive  or  mislead  some,  that 
is  sufficient  to  stamp  its  character  with  the  seal  of  reprobation 
before  a  judicial  tribunal. 

Two  cases  have  been  dted,  adverse,  as  is  supposed,  to  this 
view  of  the  case:  The  VaiLxhaU  Bridge  Co*  v.  Earl  Spencer ^  4 
Ck)nd.  Eng.  Ch.  28;  S.  0.,  Jacob,  64;  Edwards  v.  Grand  Juru^ 
turn  R.  Co.,  10  Id.  86;  S.  C,  7  Sim.  337.  In  the  first,  it  is 
ruled  that  securities  given  to  persons  who  would  be  prejudiced 
by  the  passage  of  a  private  bill  in  parliament,  in  consideration 
of  their  withdrawing  their  opposition  to  it,  are  not  illegal.  In 
the  last  that  an  agreement  not  to  oppose  a  railway  is  not  illegal. 
The  projectors  of  a  railway,  pending  a  bill  in  parliament  for  in- 
corporating them,  having  made  an  agreement  on  behalf  of  the 
proposed  corporation  in  consequence  of  which  a  threatened  op- 
position to  the  bill  was  withdrawn,  it  was  held  that  the  corpo- 
ration, having  received  the  benefit  of  the  agreement,  was  bound 
by  it.  The  last  case  was  ruled  on  the  authority  of  the  first;  and 
if  it  was  the  case  of  a  secret  agreement,  withheld  from  the  knowl- 
edge of  the  committee  to  whom  the  subject  was  committed,  I  can 
not  say  that  I  am  altogether  satisfied  with  the  decision.  Nor  do  I 
see  much  force  in  the  observation,  that  because  only  one  member 
may  have  been  dissatisfied  with  the  bill,  nan  constat  it  would 
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IiaTe  bad  any  influence  on  the  house.  But,  be  this  as  it  maj» 
it  is  put  upon  special  grounds,  that  it  was  merely  an  agreement 
to  compensate  the  opposing  party  for  what  it  was  apprehended 
they  might  lose  by  the  passage  of  the  act;  and  if  it  were  a  pri- 
vate affair  merely,  in  which  tiie  public  had  no  interest,  it  might 
be  well  enough.  Reliance  was  also  had,  as  it  seems,  on  a  prac- 
tice which  obtains  in  parliament,  of  passing  such  bills  when  the 
parties  can  agree  about  them.  The  chancellor  seems  to  have 
thought  that  it  was  a  matter  in  which  the  public  had  no  interest, 
that  it  was  neither  against  sound  morality  nor  public  policy. 
And  if  he  is  right  in  these  positions,  his  conclusions  can  not  be 
gainsaid.  But  in  this  radical  distinction  consists  the  difference 
of  the  cases. 

Besides,  it  would  be  unsafe  to  rely  on  a  precedent  coming 
from  such  a  source,  when  we  reflect  upon  the  different  manner 
of  conducting  such  business  in  the  respective  countries.  The 
contrast  is  indeed  striking.  In  England  a  private  act  of  parlia- 
ment is  in  the  nature  of  a  common  assurance,  and  the  passage 
of  such  an  act  is  conducted  in  some  measure  with  the  forms  and 
circumspection  of  a  judicial  proceeding.  In  this  state,  it  is 
notoriously  otherwise.  In  both  houses,  in  England,  they  are 
carried  on  with  great  deliberation  and  caution,  particularly  in 
the  house  of  lords;  they  are  usually  referred  to  two  judges,  to 
examine  and  report  the  facts  alleged,  and  to  settie  all  technical 
forms.  Nothing  is  done  without  the  consent,  expressly  given, 
of  all  parties  in  being,  and  capable  of  consent,  that  have  tiie  re- 
motest interest  in  the  matter,  unless  such  consent  shall  appear 
to  be  perversely,  and  without  reason,  withheld.  An  equivalent 
in  money  or  other  estate,  is  usually  settied  upon  infants,  or  per- 
sons not  in  esse,  or  not  of  capacity  to  act  for  themselves,  who 
are  to  be  concluded  by  the  act.  And  a  general  saving  is  con- 
stantly added,  at  the  close  of  the  bill,  of  the  right  and  interest 
of  all  persons  whatsoever,  except  those  whose  consent  is  so 
given  and  purchased,  and  who  are  therein  particularly  named. 
And  yet,  notwithstanding  all  the  precautions  used,  alarm  has 
been  felt  at  the  frequency  of  acts  of  parliament  of  a  private 
nature,  lest  the  good  old  rules  which  are  the  best  security  for 
property'  should  be  shaken;  and  wishes  have  been  expressed 
from  the  highest  quarter,  that  men  might  not  have  too  much 
reason  to  fear  that  the  settiements  which  they  make  of  their  es- 
tates, shall  be  too  easily  unsettled,  when  they  are  dead,  by  the 
power  of  parliament. 

If  there  is  reason  to  fear  this  in  England,  how  much  more  so 
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in  tbiB  state,  where  but  little  precaution  is  used — ^where,  not  un- 
frequently,  such  acts  are  passed  with  but  little  examination,  on 
the  private  representations  of  persons  who  have  a  direct  interest 
to  misrepresent  and  deceive.  And  of  the  danger  to  property 
arising  from  this  source,  this  case  presents  a  proof;  for  it  is  cer- 
tain that  this  act,  and  others  that  might  be  named,  so  loosely 
drawn,  containing  so  little  security  for  the  rights  of  infants,, 
would  not  have  passed  the  parliament  of  England,  nor  the 
legislature  of  this  state,  if  properly  conned  and  scrutinized, 
without  the  assent  or  even  hearing  of  the  parties  principally  to 
be  affected  by  it.  I  say  without  the  hearing  of  the  infants,  for  I 
count  but  little  the  assent  of  the  parent  who  had  an  interest  ad- 
verse to  them.  It  is  remarkable,  too,  that  the  bill  passed  with- 
out any  saving  clause,  which,  although  not  absolutely  necessaiy, 
yet  would  have  shown  some  regaid  to  the  rights  of  persons  who 
were  not  in  a  capacity  to  protect  themselves. 

Judgment  reversed,  and  judgment  for  defendant. 


AOBBEMXNT,     IN     CONSIDXKATATION     OV    WiTHDRAWTNO     OPPOSITIOy    TO 

Passaos  of  Act  of  the  legislatare,  to  grant  certain  privileges,  is  void  ■• 
against  public  policy:  Pinery  v.  Wakhburn,  15  Am.  Dec  676.  In  Frost  v. 
Belrnontf  6  Allen,  152,  it  is  held,  approving  Clippinger  v.  Hepbaugh,  that  ser- 
vices rendered  in  procuring  the  passage  of  an  act  by  means  of  secret  attempts  to 
secure  votes,  or  personal  or  sinister  influence  upon  members,  is  not  a  legal 
consideration  for  a  contract.  So  in  MarahaU  v.  Balthtwre  etc,  B,  RwJCo.^  1ft 
How.  (U.  S.)  314,  336.  And  in  Truft  v.  ChUd,  21  Wall.  441,  445,  it  is  de- 
cided, also  citing  the  principal  case,  that  an  agreement  to  take  charge  of  a 
claim  before  congress,  and  to  prosecute  it  as  agent  or  attorney  for  the  claim- 
ant, by  lobby  service,  is  void,  but  that  a  contract  for  purely  professional  ser- 
vices, soch  as  drafting  a  petition  for  an  act,  attending  to  the  taking  of  tes- 
timony, oollecting  facts,  preparing  arguments,  and  submitting  them  to  the- 
committee,  or  other  proper  authority,  etc,  are  valid. 

Contracts  Deeiakd  Void  as  against  Pcjblio  Pouct,  Qevkrallt. — 
Agreements  for  suppression  of  criminal  prosecution:  Toum  of  Hinesburgh  v» 
SumneTf  31  Am.  Dec.  599,  and  note,  discussing  the  subject  at  length;  JHxon 
V.  OlnutecuL,  Id.  629,  and  note;  Shaw  v.  Spooner,  32  Id.  348,  and  note; 
Woodruff  y,  Hinman,  34  Id.  712;  Ward  v.  Allen,  35  Id.  387;  for  procuring  a 
pardon:  HaJzfield  v.  Oulden,  32  I^l.  750;  for  procuring  official  appointment: 
Faurie  v.  Morin,  6  Id.  70;  FUsori'a  Trustrea  v.  Himes,  5  Pa.  St.  456,  citing 
V  the  princiiml  case;  to  prevent  competition  for  a  government  contract:  ChUich 
V.  Ward,  18  Am.  Dec.  389;  for  services  at  an  election:  Swayze  v.  Null,  14> 
Id.  399;  for  the  sale  of  an  office:  Outon  v.  Rodea^  13  Id.  193;  Sailing  v.  Me 
Kinney,  19  Id.  722;  Oroton  v.  Waldoborough,  26  Id.  530;  to  indemnify  aa 
officer  for  permitting  an  escape:  Ayertt  v.  Hutchina,  3  Id.  232;  Webber'a  Exec- 
vlora  V.  BluiU,  32  Id.  445;  to  procure  the  performance  of  an  official  duty: 
Mitchell  V.  Vance,  17  Id.  96.  As  to  other  instances  of  such  contracts,  se* 
Jones  V.  CamoeU,  2  Id.  134;  Nichola  v.  Rugglea,  3  Id.  262;  Yeomans  v.  Chat' 
terUm,  6  Id.  277;  Rogers  v.  Waller,  9  Id.  758;  Myers  v.  Hodges,  27  Id.  319? 
Oreen  t.  HoUingswoHh,  30  Id.  680.     A  contract  to  procure  a  discharge  froD» 
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-the  war  department  for  a  soldier  in  the  United  States  service,  whether  the 
ilee  is  contingent  or  fixed,  is  held,  in  Bowmcm  v.  Cofroth,  69  Pft.  St.  23,  to  bo 
Yoid  as  against  public  policy,  and  the  principal  case  is  referred  to  as  intimat- 
ing that  the  doctrine  applies  only  where  the  fee  is  oontingent,  but  the  conrt 
■eay  that  there  is  no  reasonable  distinction  in  that  respect  between  fixed  and 
4xmtingent  fees.  It  is  the  nature  of  the  service,  and  not  the  fee,  that  renders 
the  contract  void.  So  in  Btick  v.  I%rst  NaL  Bank,  27  Mich.  902,  that  a  note 
given  to  procure  a  party  to  sign  a  petition  for  executive  clemency  is  void; 
■and  the  general  doctrine  is  laid  down  upon  the  authority  of  CUpjmger  v. 
Hepbcmgh,  and  other  cases,  that  any  promise  to  pay  money  for  signing  a  peti- 
tion to  the  legislative  or  executive  department  of  the  government,  or  for  the 
•employment  of  solicitations  to  influence  or  secure  official  action  in  any  form 
whatever,  other  than  by  the  use  of  open  and  legitimate  eridenoe  or  acga« 
«ient,  is  entirely  without  ooosideratian,  and  against  pnblio  pdioy. 


Seibebt  v.  Pbioe. 

(6  WaTM  k  8BBOB4XT,  488.] 

ftoBABLB  Gaubb,  IN  ACTION  FOR  Mauoious  Pbobboutiok,  amoontiqg  to  A 
justification,  exists  where  the  defendant  had  a  reasonable  belief  that  tho 
plaintiff  committed  the  crime  charged,  whether  the  belief  was  well 
founded  or  not. 

finnoiNo  Out  with  Jubt,  in  Action  fob  Mauoioits  Pbosioution,  DnmiD- 
ant's  Affidavit  before  the  magistrate,  in  instituting  the  pgosecntlon 
complained  of,  is  not  error. 

AonoK  for  a  malicious  prosecution  for  perjury.  The  charge 
«f  perjuiy  grew  out  of  certain  testimony  of  tiie  plaintiff  on  an 
inquisition  of  lunacy.  The  defendant  made  an  affidavit  before 
«  magistrate,  charging  the  plaintiff  with  having  falsely  sworn  on 
that  occasion  that  the  alleged  lunatic  had  been  a  witness  for  the 
defendant  in  an  action  previously  brought  against  him  by  one 
Bchooh.  The  court  below  charged  the  jury,  that  if  they  believed 
from  the  evidence  that  the  plaintiff  did  so  testify,  and  that  his 
testimony,  in  that  particular,  was  false,  there  was  probable 
-cause  for  the  prosecution  instituted  by  the  defendant;  otherwise 
not.  The  court  also,  on  the  application  of  the  plaintiff,  against 
the  defendant's  objection,  sent  out  with  the  jury  the  affidavit 
made  by  the  defendant  before  the  magistrate.  Verdict  and  judg- 
ment for  the  plaintiff,  and  the  defendant  brought  esror,  on  ex« 
•ceptions  to  the  instructions  and  to  the  action  of  the  court  with 
respect  to  the  affidavit. 

Weidman,  for  the  plaintiff  in  eiror. 

Sanderaon  and  Pearson,  contra. 

By  Ck>urt,  Qwbov,  0.  J.  The  judge  pat  the  question  of  prob- 
4ible  cause  upon  the  factof  what  the  plaintiff  had  aotaally  sworn 


626  Seibert  v.  Price,  [Penn. 

before  the  inquest,  and  not  on  the  fact  of  what  he  "wba  supposed 
to  have  sworn.  It  was  a  matter  of  much  doubt,  at  the  trial  of 
the  present  cause,  whether  he  had  said  that  the  alleged  lunatio 
had  been  called  as  a  witness  in  Schoch  t.  Seibert,  by  the  defend- 
ant, or  not;  insomuch,  that  the  witnesses  who  swore  positivelj 
about  it  were  divided,  even  insomuch  that  a  majority  were  in 
faTor  of  the  affirmative.  In  this  conflict  of  perception,  then, 
suppose  that  the  prosecutor  had  acted  on  a  mistaken  belief  that 
the  plaintijBf  had  sworn  what  would  undoubtedly  have  been  a 
perjury,  would  he  not  have  acted  on  what  appeared  to  have  been 
justifiable  cause;  and  if  he  did  so  act,  would  it  not  repel  the 
implication  of  malice  ? 

Again,  if  the  same  misapprehension  was  entertained  by  the 
by-standers,  would  it  not  materially  increase,  in  an  indifferent 
mind,  the  probability  of  the  witness'  guilt?  What  is  justifiable 
probable  cause  in  the  technical  sense  ?  It  is  a  deceptive  ap- 
pearance of  guilt  arising  from  facte  and  circumstances  misap- 
prehended or  misunderstood  so  far  as  to  produce  belief;  and 
when  the  subject  of  belief  is  the  crime  of  perjury,  the  misappre- 
hension may  have  regard  to  the  extent  of  the  swearing,  as  well 
as  the  truth  of  it.  The  question  of  probable  cause  may  as  well 
depend  on  the  one  as  on  the  other,  the  difference  being,  thai  a 
misapprehension  or  doubt  is  more  likely  to  occur  in  regard  to  the 
former  than  the  latter.  Still,  the  tenor  of  the  testimony,  resting 
as  it  does  in  the  understanding  and  memory  of  the  hearers,  who 
may  have  misapprehended  or  forgotten  it,  may  not  be  accurately 
perceived  by  the  prosecutor;  for  the  uncertainty  of  human  per- 
ception is  well  known  to  those  who  are  familiar  with  the  exami- 
nation of  &cts  depending  on  oral  proof.  No  two  eye-witnesses 
ever  yet  exactiy  agreed  in  their  account  of  a  transaction;  and 
nothing  is  more  frequent  than  the  misapprehension  of  a  person's 
words.  A  by-stander,  relying  on  his  own  ears,  may  be  grossly 
mistaken;  and  when  the  matter  has  regard  to  the  sum  of  a  wit- 
ness' testimony,  instead  of  the  truth  of  it,  there  may  be  such  a 
mistake  as  to  produce  an  appearance  of  perjury  sufficient  to 
justify  a  prosecution  of  it?  If,  then,  there  was  a  reasonable  be- 
lief in  the  minds  of  the  prosecutor  and  the  by-standers,  that  the 
plaintiff  swore  to  what  it  is  admitted  would  have  been  an  un- 
truth, whether  the  belief  was  well  founded  or  not,  there  was 
probable  cause,  amounting  to  justification. 

The  exception  to  the  sending  out  of  the  prosecutor's  affidavit 
before  the  magistrate,  is  not  sustained.  That  document  was 
not  a  deposition,  but  an  indispensable  part  of  the  case  pat  in 
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evidence  by  the  plaintiff  himself;  and,  as  such,  it  does  not  faU 
within  the  rule  which  excludes  a  dex)osition  from  the  jury  room. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

PSOBABLB  CaUSB  IN  ACTIONS  FOB  MaUOIOUS  PrOSEOUTION,  what  18,  ftod 

•▼idenoe  of:  See  Stone  v.  Stevens,  30  Am.  Deo.  611,  and  note  oiting  previous 
oases  in  this  series:  Or^  v.  Sellara,  31  Id.  422;  Hickman  t.  Orifiji,  34  Id. 
124,  and  note;  MaJUmey  v.  Doane,  35  Id.  204;  Yocum  v.  PoUyy  3d  Id.  583; 
Grant  v.  Dewl,  38  Id.  228.  In  Hickman  v.  Qr^n,  34  Id.  124,  it  is  held  that 
the  real  inquiry  in  an  action  for  malicious  prosecution  is,  whether  there  was 
probable  cause  for  the  prosecution,  not  the  knowledge  or  belief  of  the  party 
prosecuting,  as  to  its  existence.  Probable  cause  is  a  mixed  question  of  law 
and  fact:  Naeh  ▼.  Orr,  5  Id.  547;  Legget  v.  Blount,  7  Id.  702;  Ulmer  v.  Le- 
Umd,  10  Id.  48;  Plutnmer  v.  Oheen,  14  Id.  572;  Miller  v.  Broum,  28  Id.  608; 
lireneh  t.  SmUh,  24  Id.  616. 


MxFFLm  V.   GOMMONWEAI/EEL 

[6  WaTXS  AMD  SXBOKANT,  461.] 

OoHBPmAor  TO  DO  AN  Act  which  would  be  Innocxnt  if  done  by  an  In- 
dividual,  may  be  indiotable  if  the  act  amounts  to  a  private  wrong  or  a 
publio  mischief. 

OoHSFiBACT  TO  Efvbct  Esgapb  OF  Femalb  Infant  with  a  view  to  her 
marriage  against  her  father's  wiU  is  indictable. 

LmioTHKNT  for  conspiring  to  effect  the  escape  of  a  female  in- 
&nt  and  effecting  such  escape,  for  the  purpose  of  marrying  her 
to  one  Beynolds.  After  a  verdiet  of  guilty  at  the  quarter  ses- 
sions the  defendants  moved  in  arrest  of  judgment  on  the  ground 
that  no  crime  was  charged  in  the  indictment.  Motion  over- 
ruled, and  the  indictment  was  removed  into  this  court  on  error. 

Biddle  and  Watts,  for  the  plaintiffs  in  error. 

Oraham  and  Alexander ^  contra. 

By  Court,  Gibson,  G.  J.  The  law  of  conspiracy  is  certainly 
in  a  very  imsettled  state.  The  decisions  have  gone  on  no  dis- 
tinctive principle;  nor  are  they  always  consistent.  It  is  settled, 
however,  that  there  are  acts  which,  though  innocent  when  done 
by  an  individual,  are  criminal  when  done  in  concert;  but  they 
are  not  very  satisfactorily  defined.  Mr.  Bussell  has  attempted 
to  arrange  them  under  particular  heads  in  his  treatise  on  crimes, 
vol.  2,  p.  553,  two  of  which — confederacies  to  do  a  private 
wrong,  and  confederacies  to  do  a  public  mischief — seem  to  com- 
prise the  case  under  consideration;  for  nothing  can  be  more 
grievous  to  the  party,  or  of  worse  example  to  the  public,  than 
to  steal  away  a  man's  daughter  from  his  nurture  and  admoni« 
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tion.    But  it  is  said  by  Mr.  East,  in  his  Pleas  of  the  Crown,  c. 
11,  sec.  9,  that  however  grieTons  it  may  be,  he  has  found  no  in- 
stance of  an  indictment  for  mazzTing  an  infant  against  the 
father's  consent;  and  that  the  cases  which  contain  dicta  to  the 
oontrazy  do  not  warrant  the  assertion  to  a  general  extent.    As 
regards  the  abetiact  principle,  he  is  undoubtedly  correct.     Tne 
King  y.  Moor,  2  Mod.  130,  where  it  was  said  that  the  taking 
:away  of  a  young  maid,  which  is  pvnishable  by  the  4  and  5  Phil, 
and  Maiy,  c.  38,  is  an  offense  also,  at  the  common  law,  is  con- 
tradicted by  The  King  y.  Marriot,  4  Mod.  145.     But  though  a 
<!lande8tine  or  runaway  marriage  is  not  indictable  at  common 
law,  where  it  has  been  procured  by  the  unassisted  artifice  of  the 
husband,  the  cases  abundantly  show  it  to  be  otherwise  when  it 
has  been  procured  by  confederacy.     The  King  y.  TunsUeton,  1 
Ley.  257;  S.  C,  1  Sid.  387,  was  an  information  against  confed- 
erates, who  had  induced  a  daughter  to  elope  from  her  father's 
house,  and  marry  one  of  the  defendants;  and  exceptions  being 
taken  to  the  information  after  conyiction,  all  the  judges  agreed 
that  the  act  was  punishable  by  fine  and  imprisonment  at  the 
common  law.     The  King  and  Queen  y.  Thorp,  5  Mod.  221,  was 
also  an  information  for  conspiracy  to  seduce  a  son  and  heir 
under  the  age  of  eighteen,  *'  and  cany  him  out  of  the  custody, 
counsel,  and  government  of  his  father,"  with  design  to  many 
him  to  a  woman  of  ill  fame;  and  the  court  said:  '*  It  is  a  mis- 
fortune that  the  marriage  is  good;  it  is  true  it  is  lawful  to  many, 
but  if  it  is  obtained  by  unlawful  means,  it  is  an  offense.     The 
question  is  whether  a  father  has  not  the  guardianship  of  his  son 
and  heir  till  the  age  of  twenty- one,  as  he  had  it  when  there  was 
tenure  by  knight's  service;  for  the  father  has  an  original  title 
vested  in  him  by  nature,  that  he  might  have  an  action  against 
the  lord  quareJUium  et  hoeredem  suum  rapuit."    Surely  he  has 
the  same  natural  title  to  the  guardianship  of  his  infant  daugh- 
ter.    These  two  cases  are  in  point,  and  uncontradicted. 

That  the  law  esteems  the  stealing  of  a  daughter  to  be  a  pub- 
lic mischief,  is  further  shown  by  The  King  v.  Figoi,  12  Mod. 
^16,  in  which  the  defendant  was  convicted  of  a  misdemeanor  in 
forcibly  attempting  to  cany  away  a  Mrs.  Hescot.  **  Sorely,'* 
said  Lord  Holt,  "  this  concerns  all  the  people  of  England  who 
would  dispose  of  their  children  well."  But  other  provisions  of 
the  law  show  the  same  thing.  For  the  seduction  of  a  daughter, 
an  action  lies  ostensibly  to  compensate  the  loss  of  her  service, 
but  actually  to  punish  her  seducer,  the  pecuniary  loss  never  be- 
ing taken  as  the  measure  of  the  damages;  and  the  father's  adr 
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taonitoiy  right  to  concern  himself  in  the  affisdr  of  his  daughter's 
marriage,  is  protected  by  a  statate  indicative  of  the  public  tone, 
which  imposes  a  penalty  on  a  magistrate  or  minister  for  marry- 
ing a  minor  or  an  apprentice  without  the  parent's  or  the  mas- 
ter's consent.    The  penalty  is  indeed  given  to  the  party  grieved^ 
but  evidently  to  correct  the  offender  rather  than  to  compensate 
the  sufferer.     Thus  we  see  how  sacred  a  thing,  in  the  sight  of 
the  law,  is  a  father's  right  to  settle  his  daughter  in  marriage. 
And  it  is  a  right  which  is  deeply  seated,  not  only  in  the  law  of 
nature,  but  in  the  public  welfare.    The  separation  of  the  human 
cace  into  families  is  universal;  and  the  care  of  the  offspring  for 
moral  culture,  as  well  as  preparation  for  settlement  in  the  world, 
•continues  till  the  expiration  of  the  time  assigned  by  the  law  as 
ihe  period  of  infancy.    This  natural  institution  is  not  only  the 
TOot  of  all  our  virtue  and  happiness,  but  the  foundation  of  eveiy 
thing  like  government,  whether  patriarchal  or  political.     '*  The 
laws  of  education,"  says  Montesquieu  (Spirit  of  Laws,  vol.  1, 
b.  2,  c.  5),  **  are  the  first  impressions  we  receive;  and  as  they 
prepare  us  for  civil  life,  each  particular  family  ought  to  be  gov- 
erned pursuant  to  the  plan  of  the  great  family  which  compre- 
hends them  all."    It  would  be  difficult  perhaps  to  construct  a 
patriarchal  government  on  the  model  of  a  federate  democracy; 
but  the  argument  that  the  moral  government  of  the  separate 
families  which  compose  a  nation,  is  the  foimdation  of  its  mimi* 
-cipal  government,  is  not  the  less  just.    It  proves,  too,  that  pa- 
rental authoriiy,  which  is  respected  even  by  savages,  is  not  to 
be  contemned,  without  introducing  disorder  into  civilized  com- 
munities; and  that  the  seduction  of  a  daughter  from  her  family 
allegiance  is  not  a  mere  civil  injury,  which  does  not  involve  the 
welfare  of  society.    Yet  such  is  the  argument  on  the  part  of  the 
defendants,  founded,  for  the  most  part,  on  The  King  v.  Turner^ 
13  East,  231,  which,  to  say  the  least  of  it,  is  an  odd  case.    Con- 
federates, armed  with  clubs  to  beat  down  opposition,  entered  a 
man's  preserve  in  the  night  to  take  and  cany  away  his  hares; 
and  Lord  Ellenborough  called  this  ''  an  agreement  to  go  and 
sport  on  another's  ground;"  in  other  words,  **  to  commit  a  civil 
trespass  I"    It  would  be  a  curious  thing  to  know  what  he  would 
have  called  an  agreement  to  steal  a  man's  pigs,  or  to  rob  his  hen- 
roost.    In  its  mildest  aspect,  the  entry  into  the  preserve  with 
bludgeons  was  a  riot,  which,  it  appears  by  a  note  in  the  second 
volume  of  Mr.  Ghitiy's  Criminal  Law,  page  606,  may  be  a  sub- 
ject of  conspiracy. 

But  whatever  may  be  said  of  The  King  v.  Ikimer,  there  an 
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oertainly  other  cases  of  ihe  same  stamp.    In  Bex  v.  PyweU^  1 
Stark.  402,  a  confederacy  to  cheat  in  iho  f:alo  nf  a  horse,  was 
held  to  be  innocent;  and  in  The  State  ▼.  Iiu;Jcey,  -i  Halst.  293,  it 
was  held  that  a  civil  injury,  which  is  not  indictable  when  com- 
xoitted  by  an  individual,  does  not  contract  the  quality  of  gnilt 
by  being  the  act  of  a  confederacy.    But  the  contmy  was  held 
in  The  State  v.  Buchanan,  5  Har.  &  J.  317  [9  Am.  Dec.  534],. 
and  in  The  King  v.  StraUon,  1  Oamp.  549,  a  confederacy  to  de- 
prive the  secretary  of  a  trading  company  of  his  office  was  held 
not  to  be  indictable,  only  because  the  company  was  illegal* 
These  discrepancies  show  the  want  of  a  test  for  doubtful  cases; 
but  there  are  cases  of  such  transcendental  wrong  and  outrage^ 
as  leave  no  doubt  of  their  character;  and  a  confederacy  to  steal 
a  daughter  is  not  the  least  of  them.    It  is  a  denial  or  contempt 
of  the  father's  right  to  counsel  and  advise;  and  it  is  only  less- 
atrocious  than  the  conspiracy  in  The  King  v.  Orey,  3  St.  Tr. 
519,  and  that  in  The  King  v.  Ddaval,  3  Burr.  1437,  to  ruin  a 
virgin  by  enticing  her  to  desert  her  father's  protection  and 
live  in  a  state  of  concubinage.    A  marriage  at  twelve,  which  i» 
valid  for  the  sake  of  the  issue,  would  be  scarce  less  brutal  or 
offensive  to  the  feelings  of  the  family;  and  why,  but  to  protect 
the  feelings  of  relatives,  was  a  combination  to  take  up  dead 
bodies,  for  scientific  purposes,  which  is  not  essentially  inimoial, 
held  to  be  indictable  in  Bex  v.  Lynn  ?  2  T.  B.  733.    But  if  it 
would  be  indictable  to  procure  the  elopement  of  a  girl  who  had 
just  attained  the  age  of  consent,  at  what  other  age  vrithin  the 
period  of  infancy  would  such  an  act  be  innocent;  and  how  would 
the  law  discriminate  ?    It  is  true  that  Mr.  Justice  Buller  was  of 
opinion  in  Bex  v.  Fowler,  2  East's  P.  0.,  c.  11,  sec.  11,  that  as- 
the  act  of  marriage  is  lawful  in  itself,  a  combination  to  procure 
it  can  become  criminal  only  by  the  use  of  undue  means;  but  th& 
parties,  in  that  case,  were  sui  Juris,  and  he  left  the  question^ 
what  is  undue  means,  an  open  one.    If  the  subject  of  the  pres- 
ent indictment  is  no  more  than  a  private  wrong,  it  must  pass 
entirely  without  rebuke;  for  it  would  be  easier  to  find  a  precedent 
for  a  criminal  corrective  of  it,  than  a  civH  one.    But  even  a 
private  injury,  such  as  hissing  an  actor,  or  impoverishing  a 
man,  becomes  a  public  wrong  when  done  in  concert;  and  this- 
was  certainly  so. 

Even  had  the  precedents  not  reached  the  case  before  us,  there 
would  be  no  reason  why  the  law  of  conspiracy  should  stop  short 
of  it  now,  considering  the  smallness  of  the  x)oint  from  which  it 
started  and  the  degree  of  its  subsequent  expansion.    In  Lord 
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Coke's  day  it  was  limited  to  ''  a  consultation  and  agreement 
between  two  or  more,  to  appeal  or  indict  a  person  falsely  anci 
maliciously:"  3  Inst.  143;  since  when,  it  has  spread  itself  over 
the  whole  surface  of  mischievous  combination.  I  am  not  one  of 
those  who  fear  that  the  catalogue  of  crimes  will  be  unduly  en- 
larged by  its  progress,  seeing,  as  I  do,  that  it  is  never  invoked 
except  as  a  corrective  of  disorder  which  would  else  be  without 
one,  and  as  a  curb  to  the  immoderate  power  to  do  mischief,  which 
is  gained  by  a  combination  of  the  means.  It  is  true,  that  there  is 
no  recent  precedent  of  an  indictment  like  the  present;  but  had 
not  3  Hen.  VJLL.,  c.  2,  and  39  Eliz.,  c.  9,  provided  a  more  ener- 
getic remedy  for  the  offense,  common  law  precedents  of  indict- 
ments for  it  would  have  abounded.  But  were  we  without  even 
the  semblance  of  a  precedent,  we  could  not  hesitate  to  pro- 
nounce the  act  of  which  the  defendants  have  been  convicted,  a 
common  law  offense. 
Judgment  a£Srmed. 

CoNSPntACT,  WHAT  OoiYSTiTUTis  DT  OxNERAL:  See  SUUe  V.  Buchanan^  9 
Am.  Dec  534;  Commonwealth  v.  Judd,  3  Id.  54;  SUUe  v.  Tovnger,  17  Id.  571; 
People  V.  Mather,  21  Id.  122,  and  note;  StaU  v.  De  WiU,  27  Id.  371;  People 
V.  lUher,  28  Id.  501,  and  note;  Commonwealth  v.  ffunt,  38  Id.  346.  Tho 
principal  case  is  cited  to  the  point  that  a  combination  to  do  an  act  which 
woald  be  innocent  if  done  without  such  combination,  may  be  an  indictable 
oonapiracy,  in  TwUchell  v.  Commonvoealth,  9  Pa.  St.  212,  and  Morris  Run 
Coal  Co,  V.  Barclay  Coal  Co,,  68  Id.  187.  In  the  latter  case,  a  combination  of 
coal  companies  to  fix  a  standard  of  prices  was  held  a  criminal  conspiracy,  and 
the  rule  was  laid  down  that  a  combination  is  criminal,  whenever  the  act  to 
be  done  necessarily  .tends  to  prejudice  the  public  or  to  oppress  individuals  by 
■nbjecting  them  to  the  power  of  such  confederacy. 

Parent's  Kemkdt  vob  Emticino  Awat  Child:  See  Vaughan  v.  Bhodee^ 
13  Am.  Deo.  713,  and  note;  Jones  v.  Tevie,  14  Id.  98;  Wodell  v.  Coggeshatt, 
85  Id.  391. 


Reed  v.  Buoelet. 

[6  Watts  ahd  Ssbokaiit,  617.] 

VkSTED  Lboact  is  c^ven  where  a  testator,  after  providing  for  the  sale  of  hit 
estate,  directs  as  follows:  "The  net  proceeds  of  my  estate,  heretofore 
ordered  by  me  to  be  disposed  of,  shall  be  equally  divided  between  my  re- 
maining children,  share  and  share  alike,  and  at  the  times  of  their  sever- 
ally arriving  at  the  age  of  twenty-one  years;"  and  the  husband  and  ad- 
ministrator of  a  daughter  who  dies  under  age,  without  issue,  is  entitled 
to  her  share. 

WosD  "HxiBs"  'hiEJLva  Legal  Kkpbxsbntativis,  akd  Makb  Lboaci 
VncED  in  cases  where  it  would  otherwise  be  contingent. 
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AcnoH  by  the  plaintiff,  BtirviTing  husband  and  administrator 
of  Matilda  Beed,  who  died  within  the  age  of  twenty-one,  with- 
out  issue,  to  lecoTer  from  the  defendants,  executors  of  the  will 
of  the  father  of  the  said  Matilda,  a  share  of  his  estate,  giTen  her 
by  the  will.  The  facts  material  to  the  x>oint  decided,  appear 
from  the  opinion.  Judgment  for  the  defendants,  on  the  ground 
that  the  legacy  in  question  was  contingent.  The  plaintiff 
brought  error. 

JfOZer,  for  the  plaintiff  in  error. 

AfUhany,  contra. 

By  Court,  Skbosant,  •  J.  Among  the  numerous  cases  that 
have  occurred  on  the  subject  of  vested  and  contingent  l^gacies^ 
none  has  been  cited  that  exactly  resembles  the  present:  and  in 
order  to  decide  it,  we  must  rely  on  the  application  of  those  gen- 
eral principles  of  law,  which  courts  have  recognized.  The  rule 
borrowed  from  the  civil  law  has  been  the  ordinary  guide  in  the 
first  instance,  that  where  the  contingency  is  annexed  to  the  time 
of  payment  only,  and  the  legacy  has  been  given  by  a  previous 
bequest,  there  it  is  vested;  but  if  the  contingency  is  annexed  to 
the  legacy,  it  does  not  vest  unless  the  contingency  happens. 
In  the  case  before  us,  if  we  are  to  determine  it  by  this  rule,  we 
are  encountered  by  the  two  opposite  constructions  of  which  the 
item  in  the  will  is  susceptible.  ''Also,  I  direct,  that  the  net 
proceeds  of  my  estate  heretofore  ordered  by  me  to  be  disposed 
of,  shall  be  equally  divided  between  my  remaining  children 
share  and  share  alike,  and  at  the  times  of  their  severally  arriving 
at  the  age  of  twenty-one  years."  If  we  fill  up  the  ellipsis  after 
the  word  "and"  by  the  word  "paid,"  it  will  make  the  sense 
dear — ^that  is  to  say,  the  proceeds,  whenever  the  estate  shall  be 
sold  (which  he  had  previously  ordered  to  be  within  five  years), 
shall  be  divided  into  as  many  shares  as  there  are  remaining  chil- 
dren, and  be  j^aid  over  to  them  respectively,  from  time  to  time, 
as  they  came  of  age.  To  enable  the  executor  to  do  this,  the 
testator  had  previously  provided  that  the  proceeds  of  the  real 
estate  should  be  secured  in  the  usual  mode,  that  is,  it  is  pre- 
sumed, by  notes  or  bonds  capable  of  being  turned  into  money, 
or  passed  over  in  payment  to  the  legatees.  But,  if  we  adopt 
the  other  alternative  suggested,  of  striking  out  the  word  '*  and," 
tho  bequest  is  involved  in  the  incongruity  of  dividing  the  whole 
proceeds  off  to  the  children,  share  and  share  alike,  as  they  come 
of  nge,  which  can  not  be;  because  division,  properly  speaking, 
in  one  act,  whereas  the  children  come  of  age  successively  for 
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aereral  years.  It  seems  reasonable,  therefore,  to  say,  that  there 
^ras  to  be  one  diTision,  and  that  was  when  the  proceeds  were  re- 
oehred  and  inTested;  bat  there  were  to  be  seTeral  payments, 
namely,  to  each  child  as  it  came  of  age.  If  so,  then  according 
to  the  settled  role,  the  legacy  was  vested;  it  was  payable  at  all 
events,  but  the  time  of  payment  only  was  contingent,  and  on 
the  death  of  a  child  before  tweniy-one,  such  vested  legacy  went 
to  its  legal  representatives. 

This  appears  to  be  the  most  reasonable  construction,  and  it  is 
strongly  fortified  by  a  reference  to  the  clause  in  the  will  imme- 
diately succeeding,  by  which  the  residuary  interest  after  the  de- 
cease of  the  testator's  wife  is  disposed  of.  ''And  at  the  decease 
of  my  dear  wife,  that  part  of  my  estate  set  apart  for  her  use, 
shall  then  be  divided  amongst  my  surviving  children,  or  their 
heirs,  as  last  above  directed.''  Here  it  is  dear  that  by  the  de- 
cease of  one  of  his  children,  before  the  death  of  his  wife,  the 
legacy  would  not  lapse:  it  being  decided,  that  the  word  "  heirs" 
means  legal  representatives,  and  that  its  efiEect  is  to  make  the 
legacy  vested,  in  cases  where  it  would  otherwise  be  contingent: 
PaUerson  v.  Hawthorn,  12  Serg.  &  B.  112;  King  v.  King,  1 
Watts  &  S.  206  [37  Am.  Dec.  459].  The  understanding  of  the 
testator  would  seem  to  be,  that  both  clauses  in  this  respect  were 
alike:  and  such  intention  would  have  a  paramount  influence  in 
interpreting  an  ambiguous  bequest  in  the  same  will,  it  being  a 
settled  rule  in  the  construction  of  wills,  as  well  as  of  deeds  and 
other  instruments,  that  the  whole  is  to  be  taken  together,  and 
the  design  is  to  be  gathered  from  a  comparison  of  the  various 
provisions  and  clauses. 

It  can  make  no  difference  in  the  construction  of  wills,  that  by 
the  chapter  of  accidents,  the  legatee  is  a  daughter,  who  has  mar- 
ried under  twenty-one,  and  died  without  issue,  and  thus  the  be- 
quest goes  to  the  use  of  her  husband,  who  is  a  stranger  to  the 
blood  of  the  testator.  Such  an  event,  no  doubt,  creates  a  feel- 
ing against  the  claim,  in  those  of  the  family  stock.  But  suppose, 
as  happens  in  many  other  cases,  the  daughter  leaves  issue;  by 
the  rule  which  is  contended  for,  the  issue  would  be  deprived  of 
the  bounty  of  its  grandfather,  and  its  share  would  be  taken  by 
those  already  provided  for.  This  would  be  as  obnoxious  to  our 
feelings,  as  it  is  evidentiy  repugnant  to  the  intentions  of  testa- 
tors. Marriage  is  itself,  in  law,  a  high  and  valuable  considera- 
tion: and  independent  of  this,  a  husband  is  often  a  meritorious 
claimant.  We  are  of  opinion,  that  the  legacy  vested  in  George 
Beed,  the  administrator,  as  fully  as  it  would  in  his  wife  if  living 
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after  tweniy-one.  In  this  opinion  this  courc  does  not  decide  on 
the  questions  stated  in  the  case,  as  to  the  rights  of  any  persona 
whateverin  the  som  payable  after  the  death  of  theiridow.  These 
rights  mnst  be  left  to  be  settled  hereaf ter,  when  the  claims  shall 
arise. 

Decree  rerersed,  and  record  remitted  to  the  court  of  common 
pleas  of  Lycoming  county  to  appoint  an  auditor  to  ascertain  the 
amount  due  according  to  agreement  of  parties,  and  enter  judg- 
ment thereon. 


VnTBD  Lboaot»  Will  Onm,  wnxir:  See  King  t.  ^ng,  87  Am.  Deo.  460, 
•ad  the  note  thereto,  in  which  are  coUeoted  the  previous  ceaee  fai  thii  eerifls 
on  that  subject.  In  Bttddey  ▼.  Seed,  15  Pa.  St.  86,  the  principal  case  came 
•gain  before  the  coort  for  a  oonstmction  of  that  part  of  the  testator's  will  re- 
specting the  division  of  that  part  of  the  estate  given  to  the  wife,  among  the 
children  after  the  wife's  decease,  and  what  is  said  in  the  foregoing  opinion  on 
that  point  was  approved.  In  Provencheee*a  Appeal,  67  Pa.  St.  460,  both  decis- 
ions  in  Heed  ▼•  Bucldeif  are  cited  as  following  FaUentm  ▼.  BtMwihom,  13 
Seig.  ft  B.  112,  on  the  point  that  where  a  distinct  bequest  is  given  to  a  widow 
for  life  with  a  division  of  the  principal  among  the  testator's  children  or 
*"  heirs"  at  her  death,  the  legacy  to  them  is  vested.  In  Sebcuiian*a  BetcUe,  4 
243,  and  SeibeH'e  Ap^,  13  Pa.  St.  604,  it  is  held,  citing  the  principal 
I,  that  to  determine  whether  a  legacy  payable  on  the  happening  of  a  future 
-event  is  vested  or  contingent,  regard  mnst  be  had  to  the  point  whether  the 
*time  is  annexed  to  the  gift  or  to  the  payment,  and  that  if  the  legacy  is  payable 
•t  all  events,  the  time  of  payment  only  being  contingent,  the  legacy  is  vested. 
iln  the  case  last  cited  the  legacy  washeld  contingent,  distingnishingi^eeef  ▼.  Bwcb' 
4e$»  In  McOUTe  Appeal,  61  Pa.  St.  50,  the  principal  case  is  dted  to  the  point 
-that  the  words  "or  their  heirs"  import  a  limitation  to  whoever  may  legally  rep* 
«esent  a  deceased  legatee,  and  if  the  legacy  is  undisposed  of,  it  passes  as  his 
iptx>peiiy  in  administration  at  the  time  at  which  it  would  have  paaswd  Into 
ids  actual  possession  if  he  had  lived,  and  the  legacy  is  vested. 


Bahing  v.  Peiboe. 

[5  Watts  jokd  Bbbokamt,  648.] 

AuTHOBiTT  or  Special  Agent  must  be  Stbiotlt  Pubsued  to  bind  ths 
principal,  and  those  dealing  with  him  must  look  to  his  powers. 

jParol  Ck>NTRAcr  FOB  Sale  of  LAin>  bt  Agent  of  the  owner,  and  his  ad- 
nussion  of  the  purchaser  into  possession,  are  unauthorized,  and  do  not 
take  the  case  out  of  the  statute  of  frauds,  nor  furnish  a  defense  to  an  action 
of  trespass  by  the  owner,  where  the  agent  is  acting  under  a  special  author- 
ity requiring  him  to  enter  into  written  cootracts  for  the  sale  of  the  land* 

Cetebino  upon  Land  and  Cutting  Timbeb  is  not  PofssEsmoN  so  as  to 
constitute  part  performance  of  a  contract  of  sale. 

COUBT  MUST  DbTEBMINE  WHAT  ACTS  CONSTITUTB  POBBBBSION  80  ••  tO  defeat 

an  action  of  trespass,  or  make  out  a  contract  for  the  sale  of  the  land,  so 
as  to  take  the  case  out  of  the  statute  of  frauds,  sad  it  is  error  to  Isava 
those  questions  to  the  jury. 
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Tbbspass  quare  clausumfregii,  for  entering  npon  the  land  of 
the  plaintiflb,  and  cutting  and  canying  away  timber.  Pleas, 
not  guilty  and  liberum  tenementum.  The  defendants  relied 
upon  a  parol  agreement  with  one  McDougal,  an  agent  of  the 
plaintiffs,  for  the  purchase  of  the  land,  and  upon  possession 
taken  thereunder  l^  virtue  of  a  parol  authority  from  McDougal. 
TFhe  authority  of  McDougal  was  derived  from  a  letter  of  attor^ 
ney  to  him  from  one  Bose,  the  duly  constituted  agent  of  the 
plaintiffs,  authorizing  him  to  survey  lots  for  settlers  on  the 
plaintiffs'  lands  in  Tioga  county,  to  receive  and  note  in  a  book 
the  application  of  each  person  for  a  lot,  and  to  enter  into  arti- 
<des  of  agreement,  etc.  The  material  portions  of  the  letter  are 
given  or  sufficiently  referred  to  in  the  opinion.  The  defendants 
then  offered  to  prove  by  McDougal  that  imder  the  said  author- 
ity he  surveyed  the  land  now  in  question  for  the  defendants; 
that  they  made  an  application  to  him  for  a  survey  and  article  of 
tigreement;  that  he  promised  them  they  should  have  the  lot,  and 
that  he  would  give  them  articles  of  agreement  at  some  conven- 
ient time,  but  that  that  would  make  no  difference,  but  they 
might  take  possession  and  use  the  land  as  their  own.  The  evi- 
dence was  admitted  against  the  plaintiffs'  objection,  and  the 
«ourt  left  it  to  the  jury  to  say  whether  the  plaintiffs'  constructive 
possession  was  not  divested  by  the  agreement  with  McDougal. 
Terdict  and  judgment  for  the  defendants,  and  the  plaintiffii 
iBued  out  this  writ  of  error. 

WiUisUmf  for  the  plaintiffs  in  error. 

JUaynard,  contra. 

By  Court,  Sebosant,  J.  The  defendants  having  no  deed  or 
writing  for  the  land  in  dispute,  seek  to  take  it  out  of  the  purview 
of  the  act  against  frauds  and  perjuries,  by  alleging  a  parol  con- 
tract with  the  plaintiffs'  agent,  McDougal,  and  the  part  perform- 
ance of  it  by  the  deliveiy  and  taking  possession  of  the  land  in 
pursuance  of  such  contract.  To  this,  the  plaintiffs  object  the 
want  of  authority  in  McDougal  to  make  such  a  parol  contract, 
and  this  raises  the  first  question  in  the  case,  whether  any  such 
authority  existed.  No  other  authority  to  McDougal  is  produced, 
than  what  is  contained  in  the  letter  of  Doctor  Bose  to  him  dated 
the  twenty-sixth  of  Februaiy,  1831,  and  this,  we  think,  does  not 
contain  such  an  authority.  The  power  given  to  McDougal  by 
Doctor  Bose,  when  he  thus  employed  him  as  surveyor  and  agent, 
is  to  survey  for  applicants,  and  he  is  expressly  directed  **  at  the 
time  of  the  survey,  to  fill  up  and  sign  with  the  purchaser  sep* 
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ttzate  artadeB  of  agreement  for  the  lot,  printed  Uanlos  vt  wliicb 
•will  be  famished  you.  Of  these,  send  one  to  the  agent  of  the 
estate,  with  the  lot  marked  on  the  back  of  it,  give  one  to  ths 
purchaser,  and  retain  the  other."  These  directions  are  precise 
and  positive — ^marking  oat  a  particular  plan  which  was  to  be 
pursued  in  making  -these  sales,  intended  to  prevent  doubt,  mis- 
take, or  litigation,  and  to  ascertain  the  rights  and  obligations  of 
the  parties  by  instruments  of  writing  and  printing,  of  which 
each  person  interested  should  be  in  possession  of  a  counterpart, 
giving  a  dear  equitable  title  to  the  purchaser.  But  it  does  not 
authorize  a  parol  contract  or  promise  at  some  future  day  to 
give  to  any  person  a  preference  of  a  lot,  or  a  license  by  which 
he  may  enter  on  the  land  and  cut  timber  at  his  pleasure,  with- 
out conforming  to  the  mode  presented  by  Doctor  Bose.  All  the 
prudential  care  taken  to  have  the  estates  disposed  of  in  a  me- 
thodical and  regular  manner,  by  survey  and  articles  of  agree- 
ment in  triplicate,  might  be  entirely  defeated,  if  the  subageni 
could  thus  bind  the  principal  by  conversation  or  parol  promise, 
or  other  loose  and  irregular  modes  of  every  kind  that  can  be 
thought  of,  resting  on  the  dubious  and  frail  evidence  of  parol, 
and  involving,  almost  necessarily,  dispute  and  controversy*  in. 
opposition  to  the  plainly  expressed  regulations  established  by^ 
the  owners,  and  known  to  the  applicants.  For  this  being  a  spe- 
cial authority  to  McDougal,  must  be  strictiy  complied  with:  he 
who  dealt  with  him  as  subagent,  was  bound  to  look  to  his  pow- 
ers as  such,  in  relation  to  the  property  of  his  principal.  Nor 
can  it  be  imagined  that  Doctor  Bose  intended  to  vest  a  power, 
which  might  lead  to  the  waste  and  injury  of  the  property,  by 
despoiling  it  of  its  timber,  under  loose  conversations,  in  which 
neither  the  price,  nor  the  extent,  nor  terms  were  fixed  in  the  au- 
thentic mode  he  prescribed,  nothing  definite  ascertained  or  de- 
termined, and  where  the  party  would  be  afterwards  bound,  or 
not  boimd,  as  might  suit  his  convenience  or  caprice. 

The  whole  tenor  of  the  letter  contemplates  something  fixed 
and  ascertained,  on  all  these  subjects:  and  one  who  chose  to- 
rely  on  anything  short  of  what  is  prescribed,  must  be  considered, 
in  a  court  of  law  or  equity,  as  doing  so  at  his  own  risk,  and  as 
resting  on  the  good-will  and  favor  of  the  owner,  but  not  as 
acquiring  a  title  binding  on  the  owner,  or  one  which  a  court  of 
law  or  equity  can  recognize.  The  other  parts  of  the  letter  re- 
ferred to  do  not  seem  in  the  least  to  vary  this  view  of  its  terms, 
or  to  be  inconsistent  with  what  has  been  quoted.  The  direction 
to  book  the  name  of  the  applicant  (and  no  such  booking  has 
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eTer  been  produced)  was  given,  as  it  is  expressed  in  the  letter, 
in  order  to  prevent  a  charge  of  partiality,  by  showing  at  any 
time  afterwards  the  time  when  and  the  lot  for  which  such  per- 
son applied :  but  does  not  itself  give  any  legal  or  equitable  claim, 
where  it  is  not  followed  up  by  survey  and  articles.  And  as  to 
the  direction  when  improvements  had  been  already  commenced, 
that  is  only  for  the  ascertainment  of  the  time  when  interest  was 
to  conmience,  in  case  a  survey  and  articles  were  afterwards  had. 
But  no  right  could  be  acquired  by  an  intruder,  who  entered  and 
cut  down  timber,  or  even  improved,  as  against  the  owner,  where 
it  was  never  accompanied  and  followed  by  survey  and  articles. 

There  then  being  no  authorized  contract,  even  possession 
under  it  would  be  imavailing  to  constitute  x)art  performance. 
But  there  was  not  a  possession  here,  in  a  legal  point  of  view, 
such  as  would  divest  the  plaintiff's  original  constructive  pos- 
session and  defeat  his  action  of  trespass  quare  clavsum  f regit. 
There  is  no  evidence  that  the  defendants  had  resided  or  built 
on  the  land,  or  cultivated  or  fenced  it  in,  or  had  any  pedis 
posseaaiOf  or  paid  the  taxes:  they  had  no  other  occupancy  than 
while  they  were  there  cutting  off  timber:  and  this  would  not 
constitute  a  possession,  though  they  owned  the  adjacent  tract, 
and  claimed  this  swamp,  or  a  part  of  it,  and  used  this  wood- 
land. There  must  be  something  else  to  constitute  possession, 
as  was  held  by  this  court  in  Wright  v.  Ouier,  9  Watts,  172  [36 
Am.  Dec.  108],  where  the  doctrine  is  fully  examined  by  Chief 
Justice  Gibson.  There,  an  iron-master  bought  a  tract  of  wood- 
land at  sheriff's  sale,  with  other  adjacent  tracts,  and  entered, 
from  time  to  time,  to  cut  and  coal  the  wood,  using  it  as  he  did 
his  other  woods,  claiming  it  under  his  sheriff's  deed;  yet  this 
was  held  not  to  be  such  a  possession  as  would  give  title  under 
the  statute  of  limitations.  Now  what  acts,  if  proved,  make  out 
a  contract  sufficient  to  take  the  case  out  of  the  statute  of  frauds 
and  pass  a  title  by  parol,  and  what  acts  constitute  a  possession 
such  as  defeats  the  action  of  trespass,  are  questions  of  law  for 
the  court,  in  the  application  of  the  principles  of  equity  in  each 
case,  and  it  is  error  to  throw  these  questions  on  the  jury  for 
their  determination. 

We  are,  therefore,  of  opinion,  the  court  below  erred  in  ad- 
mitting the  evidence  contained  in  the  bill  of  exceptions,  and 
also  in  their  charge  to  the  jury  on  the  matters  above  stated. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Acts  of  Special  Aosnt  must  bx  Strictlt  within  Soofx  of  Authobitt 
CoHFXRfiXD,  in  order  to  bind  his  principal:  Blaru  v.  PrwidJUf  2  Am.  Deo-  M6l 
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Thompson  v.  Stewart,  8  Id.  168;  Mwm  ▼.  Commisaion  Co.,  I<L  219;  Beal$  ▼. 
Allen,  9  Id.  221;  Mcartm  v.  CTn^ftf  States,  15  Id.  129;  /^OMto*  ▼.  RosMter,  24 
Id.  G2,  and  note;  J^rey  ▼.  Bigdow,  28  Id.  470.  See  also  MeChire  v.  iftcAani. 
•eon,  33  Id.  106.  In  Hackney  r.  AUeghany  Ins.  Co,,  4  Fa.  St  187,  the  prin* 
«ipal  caae  is  cited  to  the  point,  that  acts  of  an  agent  within  the  soope  of  hia 
•authority  are  binding  on  his  principal,  whether  an  indiWdoal  or  a  corpora- 
tion. And  in  Briggs  ▼.  Large,  30  Id.  291,  it  is  cited  to  the  well-reoognixed 
principle  that  a  peraon  dealing  with  an  agent  mnst  look  to  his  authority. 

Adyzbsb  P068I8BION  TO  D18SEI8B  OwNBB,  what  necessary  to  constitates 
-See  Wright  v.  G^itJer,  36  Am.  Dec  108,  and  cases  cited  in  the  note  thereto. 
-See  also  the  note  to  Casey's  Lessee  v.  Inioes,  39  Id.  686. 


Mtebs  v.  Entbieek. 

[6  Watxs  axd  Bkbokaxt,  ii.] 
^▲ciOB  Who  Takes  Notes  in  his  own  Name  for  goods  of  hia  prineipalt 
and  discounts  them  for  his  own  accommodation,  makes  them  his  own* 
and  will  be  liable  to  the  principal  for  the  amount  of  the  sales,  in  the 
erent  of  the  insdlvency  of  the  purchaser. 

Assumpsit.  The  jury,  under  instructions  from  the  court, 
/found  for  the  plaintiff,  Entriken,  and  the  defendants  sued  out 
<a  writ  of  error.     The  other  facts  are  stated  in  the  opinion. 

Lowry^  tot  the  plaintiff  in  error. 

Kline  J  tot  the  defendant  in  error. 

By  Court;  Qibson,  0.  J.  The  usage  of  factors,  said  to  prevail 
in  Pittsburgh,  to  sell  on  account  of  their  principal,  take  notes 
in  their  own  names  with  an  agreement  to  renew,  and  discount 
them  for  their  own  accommodation  as  long  as  the  hank  is  will- 
ing, is  a  gross  imposition,  which  can  never  be  sanctioned  by  a 
court  of  justice.  In  this  instance  the  defendants,  who  are  com- 
mission merchants,  sold  at  four,  six,  and  eight  months;  took 
the  purchasers'  notes  in  their  own  name,  and  discounted  them 
in  bank  for  their  own  use.  Pursuant  to  a  secret  agreement  with 
the  purchasers,  they  were  renewed  as  they  fell  due,  by  other 
notes  drawn  and  indorsed  in  the  same  way,  till  the  period  of  the 
purchasers'  bankruptcy,  which  occurred  eight  months  and  a  few 
days  after  the  sale.  There  can  not  be  a  doubt  that  the  plaintiff 
below  was  entitled  to  the  produce  of  the  discounted  notes;  but 
the  defendants,  in  place  of  remitting  it  to  him,  employed  it  in 
their  own  business,  and  now  insist  that  the  accommodation  was 
at  the  plaintiff's  risk.  It  is  said  the  sale  was  made  for  a  better 
price  than  could  have  been  had  at  a  short  credit,  and  that  no 
"Sale  of  the  article  could  have  been  effected  on  any  other  terma. 
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Be  it  80.  But  why  was  not  the  produce  of  the  notes  remitted, 
•and  why  was  not  tiie  plaintiff  suffered  to  have  the  use  of  his  own 
money  ?  The  temptation  to  abuse,  affDrded  by  the  usage,  is  too 
etrong  to  be  tolerated.  The  greater  the  number  of  renewals, 
the  better  for  the  &ctor,  who  would  have  not  only  his  commis- 
sion, but  the  use  of  the  money  in  the  mean  time;  and  all  at  the 
risk  of  the  principal  I  Surely  that  can  not  be  the  law.  Nothing 
is  more  familiar  than  that  the  principal  is  to  have  all  the  in- 
crease made  on  his  property;  and  it  was  held  in  Rogers  v.  Boehm, 
2  Esp.  Oas.  704,  that  an  agent  is  liable  for  interest,  where  any  has 
been  made,  on  a  balance  in  his  hands.  Such  is  the  general 
rule,  though  in  England  there  are  exceptions  to  it,  where,  for  in- 
stance, the  principal  was  informed  of  the  state  of  the  case,  but 
desired  the  agent  to  keep  a  large  balance  in  hand,  as  in  Ohed" 
worQi  T.  Edivards,  8  Yes.  48,  or  where  the  accumulation  was 
known  to  the  principal  for  a  great  length  of  time,  as  in  Beaw^ 
mont  T.  Bonlibeef  11  Id.  860.  Such,  however,  would  scarce  be 
lield  the  rule  of  interest  in  Pennsylvania.  In  Diploch  v.  BJach- 
hum,  8  Camp.  43,  Lord  Ellenborough  said,  that  a  usage  au- 
thorizing an  agent  to  make  a  profit  by  a  bill  on  his  principal,  ia 
-a  **  usage  of  fraud  and  plunder,*'  and  not  to  be  tolerated.  We 
•are  not  here,  however,  on  a  question  of  interest  or  profit  made, 
but  on  a  question  whether  the  defendants  did  not  make  the 
notes  their  own,  by  using  them  as  their  own. 

The  point  seems  almost  to  have  been  determined  in  Le  Fevre 
T.  Lloyd,  5  Taunt.  749;  S.  C,  1  Marsh.  818,  where  a  broker 
who  had  sold  the  goods  for  a  bill  at  a  given  day,  was  held  liable 
io  his  principal  on  a  bill  which  he  himself  had  drawn  on  the 
purchaser.  So  in  Simpson  v.  Swan,  3  Camp.  291,  a  factor  who 
had  taken  a  security  for  the  price  of  goods  sold  in  his  own  name, 
•and  who  had  given  his  own  security  to  the  principal  for  the  pro- 
ceeds, was  held  liable  on  it  after  the  failure  of  the  purchaser. 
These  cases  go  on  the  principle  that  he  had  treated  the  original 
*debt  expressly  as  his  own;  and  they  do  not  entirely  come  up  to 
the  x>oint  before  us.  But  in  Goodenow  v.  Tyler,  7  Mass.  86  [5 
Am.  Dec.  22],  after  holding,  on  very  sufficient  ground,  that  a 
factor  who  sells  on  a  credit  and  takes  notes  in  his  own  name, 
does  not  by  that  alone  become  liable  to  the  principal  in  the 
-event  of  the  purchaser's  failure.  Chief  Justice  Parsons  said, 
that  it  would  be  otherwise  were  he  to  negotiate  them  for  his  own 
use.  Is  not  that  the  veiy  case?  The  same  thing,  in  effect,  was 
^asserted  in  Wren  v.  Kirton,  11  Yes.  882,  where  it  was  said  that 
4U1  agent  who  places  his  principal's  money  to  his  own  account 
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vnOi  his  general  banker,  takes  the  risk  of  Cha  banker's  failure; 
for  that  he  can  not  so  deal  with  it  as  to  be  able  to  treat  it  as  the 
money  of  his  principal,  or  as  his  own,  according  to  the  event. 
Neither  could  these  defendants  treat  the  money  in  contest  as 
their  own,  when  it  suited  their  convenience  to  use  it,  and  as  the 
money  of  the  plaintiff,  when  it  suited  their  convenience  to  cast 
the  loss  of  it  on  him.  By  discounting  the  notes  for  their  ac- 
commodation, they  made  them  their  own,  and  became  person* 
ally  liable  for  the  amount  of  sales. 
Judgment  a£Srmed. 

Faotob  Sxllino  Goods  Ck>N8iONXD  to  Hm  iob  Sals,  and  takiiig  note* 
of  vendee  which  he  dieconntB  for  his  own  aocommodatian,  thereby  beoomee 
regponsible  for  the  unoimt  of  the  sales,  in  the  event  of  the  insolvency  of  the 
pnrohaser:  Morris  v.  Wallace,  3  Pa.  St.  323,  citing  the  principal  case.  But 
in  Cfreely  v.  BarUeU,  10  Am.  Dec.  54,  it  was  decided  that  where  a  factor  to 
whom  goods  are  consigned  for  sale  generally,  sells  them  on  credit  to  a  mer- 
ohant  in  good  standing,  taking  a  note  payable  to  himself,  and  the  poxohaser 
becomes  insolvent,  the  factor  is  not  liable  for  the  loss.  See  to  the  same  effect^ 
Qoodenow  v.  Tyler ^  5  Id.  SS2. 


ElOHBAUM    V.  IbONS, 

[6  Wattb  avd  SEXOBAinr,  87.] 

MmfBinw  or  GomoTTSB  or  Political  Mxbtino,  appointed  to  provlda  a 
free  pnblio  dinner  for  the  party,  are  personally  liable  for  the  bilL 

Assumpsit.    The  opinion  states  the  case. 

WiUiama  and  lEUer,  for  the  defendants. 

Darragh  and  MbCandless,  for  the  plaintiff. 

By  Court,  Gibson,  0.  J.  This  case  is  unique,  but  readily  re- 
solyable  on  principle.  It  seemed,  at  first,  to  resemble  the  case  of  a 
committee  sued  for  the  price  of  meats  and  wines  furnished  on 
its  order  to  a  club;  but  though  the  defendants  acted  in  obedience 
to  a  constituency,  it  was  unlike  a  club,  which  is  a  permanent 
body,  an  intactible  and  irresponsible  one.  The  plaintiff,  being 
examined  without  objection,  testified  that  he  furnished  the  din- 
ner on  the  order  of  the  whig  party,  but  that  it  was  to  the  com- 
mittee he  looked  for  payment.  It  is  probable  that  neither  he 
nor  they  spent  a  thought  on  the  subject;  but  it  is  not,  there- 
fore, to  be  concluded  that  he  agreed  to  give  the  dinner  for  noth- 
ing; and  the  responsibilities  of  the  parties  concerned  are  to  be 
determined  on  the  ordinary  principles  of  the  law  of  contracts. 
The  &ots  are,  that  the  defendants  and  others,  being  a  committee 
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eonstikited  by  a  popular  meeting  to  order  and  manage  a  dinner, 
€onb»cted  with  the  plaintiff  to  furnish  it,  and  directed  the  sec* 
retaiy  of  the  meeting  to  report  the  proceeding  to  the  Tippecanoe 
Olub,  an  afiSliated  society,  for  its  approbation. 

Now  it  will  not  be  pretended  that  nobody  was  responsible  to 
the  plaintiff  for  the  order;  and,  if  the  defendants  were  not,  who 
else  was?  Were  they  to  be  viewed  as  the  agents  of  a  dub,  we 
would  have  something  palpable  to  deal  with.  The  question 
would  be,  whether  they  had  become  personally  liable  by  having 
exceeded  their  authority,  or  whether  they  had  not  contracted  on 
the  credit  of  their  constituents.  But  a  club  is  a  definite  asso- 
ciation, organized  for  indefinite  existence:  not  an  ephemeral 
meeting,  for  a  particular  occasion,  to  be  lost  in  the  crowd  at  its 
dissolution.  It  would  be  unreasonable  to  presume  that  the 
plaintiff  agreed  to  trust  to  a  responsibiliiy  so  desperate,  or  fur- 
nish a  dinner  on  the  credit  of  a  meeting  which  had  vanished 
into  nothing.  It  was  already  defunct;  and  we  are  not  to  im- 
agine that  the  plaintiff  consented  to  look  to  a  body  which  had 
lost  its  individualiiy  by  the  dispersion  of  its  members  in  the 
general  mass.  But  the  question  would  not  depend  on  the  law 
of  partnership,  even  were  such  a  meeting  to  be  treated  as  a  club; 
for  though  Lord  Eldon,  in  Beaumont  v.  MeredUh,  3  Yes.  &  Bea. 
180,  and  Lord  Abinger,  in  Flemyng  v.  Hector,  2  Mee.  &  W.  179, 
seemed  to  have  thought  that  a  member  of  a  dub  is  a  partner, 
the  notion  was  exploded  by  Chief  Justice  Tyndal,  in  the  last 
trial  of  Ibdd  v.  Endy,  cited  in  Wordsworth  on  Joint  Stock  Com- 
panies, 183.  Neither  is  it  determinable  on  the  law  of  prindpal 
and  agent;  for  there  was  no  principal.  At  first,  I  thought  the 
credit  might  have  been  given  to  the  primaiy  meetings,  on  the 
authority  of  those  cases  in  which  officers  have  been  held  liable  to 
have  contracted  on  the  credit  of  the  government;  but  the  certainty 
of  payment,  in  those  instances,  was  so  great  as  to  make  the  moral 
responsibiliiy  of  the  government  the  preferable  sectirity.  Not  so 
the  moral  responsibility  of  a  populace,  which  is  infinitdy  weak- 
ened by  being  infinitely  divided.  In  a  case  like  this,  the  usual 
presumption  of  credit  is  inverted;  and,  in  the  absence  of  evi- 
dence to  the  contrary,  the  vendor  is  supposed  to  have  relied  on 
the  responsibiliiy  of  the  persons  who  gave  the  order.  What  we 
have  to  do,  then,  is  to  determine  how  far  each  of  the  defendants 
was  a  party  to  it. 

When  several  dine  together  at  a  tavern,  each  is  liable  for  the 
reckoning:  Coll.  Part.  25,  note  w.  But  I  take  it,  they  are  lia- 
ble jointly  and  not  severally;  for  though  only  one  should  order. 
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those  i^ho  approTe  of  it  become  parties,  except  where  credit  is 
given  to  one,  in  exclusion  to  those  who  happen  to  be  his  guests. 
This  principle  is  deducible  from  Ddauney  y.  Strickland^  2  Stark. 
416.  Did  the  defendants,  then,  all  concur  in  the  order  given  for 
the  dinner  in  question  ?  If  they  did  not,  the  plaintiff  can  not 
recover. 

It  is  not  disputed  that  they  were  present  when  the  measure 
was  definitely  adopted;  but  it  is  proved  that  Davis  and  Eich* 
baum  opposed  it  while  it  was  under  consideration.  What  then  t 
They  at  last  submitted  to  the  majority,  and  made  the  resolution 
their  own.  In  BraUhwaite  v.  Skofield,  9  Bam.  k  Cress.  401,  a 
member  of  a  committee  who  was  present  at  the  adoption  of  a 
resolution  to  have  certain  work  done,  was  held  liable  to  the 
tradesman.  Every  member  present  assents  beforehand  to  what- 
ever the  majority  may  do,  and  becomes  a  party  to  acts  done,  it 
may  be,  directly  against  his  will.  If  he  would  escape  responsi* 
bility  for  them,  he  ought  to  protest,  and  throw  up  his  mem- 
bership on  the  spot;  and  there  was  no  evidence  that  any  of 
the  defendants  did  so.  On  the  contrary,  they  all  remained  till 
the  meeting  was  dissolved,  and  the  order  given.  It  is  true,  that 
Mr.  Davis  afterwards  desired  the  plaintiff  to  give  the  matter  up;, 
but  the  dinner  was  in  preparation,  and  it  was  too  late  to  retract. 
Of  what  importance,  then,  is  the  disputed  fact  of  his  having^ 
partook  of  the  repast  with  the  rest?  Had  he  done  so,  his  final 
accession  would,  according  to  Delauney  v.  Strickland,  have  made 
him  liable  despite  of  other  considerations;  but  he  had  become 
irrevocably  liable  by  the  order  of  the  committee,  given  in  his 
presence,  and  apparently  with  his  approbation.  The  defendants 
have  not  pleaded  the  non-joinder  of  the  other  members  in  abate- 
ment; and  the  evidence  showed  such  a  joint  liability  of  thosa 
who  have  been  sued,  as  warranted  the  direction. 

Judgment  affirmed. 


Johnson  v.  Lines. 

[6  WatTC  h  SSRGKAaiT,  80.] 

Ihvant  is  Liablb  for  Necessarieb  ovlt,  and  then  only  for  anoh  qiun- 

tity  thereof  as  is  sufficient  to  supply  his  wantp. 
Tradesman  who  Furnishes  Supplies  to  Infant  is  Bounx>,  at  his  penV 

to  know  that  they  were  actually  needed  by  him. 
QuABDiAN*s  Permission  can  not  have  the  Effect  to  Charob  Mino» 

peraoDally  for  articles  that  are  not  necessaries,  and  where  a  gnardiai» 

abusea  his  trust  by  allowing  an  infant  to  ron  np  extravagant  Ulla,  thft 
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tnulesman  can  not  reoorer  for  more  than  was  neceanry  to  relieve  th» 
ward'a  naoeantiea. 
What  abm  NiOBsaABiBa  is  a  Mixxd  QuisnoN  ov  Fact  and  Law;  bat 
the  ooart  may  inatmct  the  jury  that  an  oreraupply  of  gooda,  otherwiao- 
neoeaaary,  eoaeca  to  be  a  anpply  of  neceaaariea,  aa  to  the  ezoeaa. 

AssuxpsiT.    The  facta  sufficiently  apx>ear  from  the  opinion. 

,  Marsh,  for  the  plaintiff  in  error. 
McKennon,  for  the  defendants  in  error. 

By  Court,  Gibson,  C.  J.  The  case  of  the  plaintiffs  below  is* 
poor  in  merits.  It  appears  that  they  supplied  a  young  spend- 
thrift with  goods  which  they  call  necessaries,  but  which  ill  de- 
serve the  name.  Their  account  mounts  up  to  more  than  a  thou- 
sand dollars,  comprising  charges  for  many  articles  which  might 
be  ranked  with  necessaries  when  supplied  in  reason;  but  not  ai 
the  rate  of  twelve  coats,  seventeen  vests,  and  twenty-three  panta- 
loons, in  the  space  of  fifteen  months  and  twenty-one  days;  to 
say  nothing  of  three  bowie  knives,  sixteen  penknives,  eight 
whips,  ten  whip-lashes,  thiriy-nine  handkerchiefs,  and  five- 
canes,  with  kid  gloves,  fur  caps,  chip  hats,  and  fancy  bag,  to 
match.  Such  a  bill  makes  one  shudder.  Yet  the  jury  found 
for  the  plaintiffs  almost  their  whole  demand,  including  sums- 
advanced  for  pocket-money,  and  to  pay  for  keeping  the  minor's 
horses,  which  no  one  would  be  so  hardy  as  to  call  necessaries. 
Hew  they  could  reconcile  such  a  verdict  to  the  dictates  of  con- 
science, I  know  not.  They  surely  could  not  complacently  look 
upon  the  ruin  of  their  own  sons,  brought  on  by  ministering  to 
their  appetites,  and  stimulating  them  with  the  means  of  grati- 
fication. Every  father  has  a  deeper  stake  in  these  matters  than 
the  public  mind  is  accustomed  to  suppose;  and  it  intiiAttely 
concerns  the  cause  of  morality  and  virtue,  that  the  rule  of  the^ 
common  law  on  the  subject  be  strictly  enforced.  The  minor 
was  at  the  critical  time  of  life  when  habits  are  formed  which 
make  or  mar  the  man — ^which  fit  him  for  a  useful  life,  or  send 
him  to  an  imtimely  grave;  and  public  policy  demands  that  they 
who  deal  with  such  a  customer,  should  do  so  at  their  peril. 
This  enormous  bill  was  run  up  at  one  store;  and  what  other 
debts  were  contracted  for  supplies  elsewhere,  we  know  not;  but 
let  it  not  be  imagined  that  the  infant's  transactions  with  other 
dealers  did  not  concern  the  plaintiffs.  "  With  a  view  to  quan- 
tity, and  quantity  only,"  said  Baron  Alderson  in  Burghari  v. 
Angerstein,  6  Car.  &  P.  700,  "  you  may  look  at  the  bills  of  tho 
other  tradesmen  by  whom  the  defendant  was  also  supplied;  for 
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if  another  tmdesmazi  had  supplied  the  defendant  with  ten  ooats, 
he  would  not  then  want  any  more,  and  any  further  supply  would 
be  unnecessary.  If  a  minor  is  supplied,  no  matter  from  what 
quarter,  with  necessaries  suitable  to  his  estate  and  degree,  a 
tradesman  can  not  recover  for  any  other  supply  made  to  the 
*  minor  just  after/'  And  the  reason  for  it  is  a  plain  one.  The 
rule  of  law  is,  that  no  one  may  deal  with  a  minor;  the  excep- 
tion to  it  is,  that  a  stranger  may  supply  him  with  necessaries 
proper  for  him,  in  default  of  supply  by  any  one  else;  but  his 
interference  with  what  is  properly  the  guardian's  business  must 
rest  on  an  actual  necessity,  of  which  he  must  judge,  in  a  meas- 
ure, at  his  peril. 

In  Ibrd  y.  IhlhergiU,  1  Esp.  211;  S.  C,  Peake's  N.  P.  Gas. 
299,  Lord  Eenyon  ruled  it  to  be  incumbent  on  the  tradesman, 
before  trusting  to  an  appearance  of  necessity,  to  inquire  whether 
the  minor  is  provided  by  his  parent  or  friends.    That  case  may 
be  thought  to  have  been  shaken  in  DaUon  v.  Oib,  6  Bing.  N.  Gas. 
198,  in  which  it  was  held  that  inquiry  is  not  a  condition  prece- 
dent to  recovery  where  the  goods  seemed  to  be  necessaiy  from 
the  outward  appearance  of  the  infant,  though  the  mother  was  at 
hand  and  might  have  been  questioned;  but  in  Brayshaw  v.  Eaian, 
Id.  281,  this  was  explained  to  mean  that,  as  such  an  inquiry  is 
the  tradesman's  afbir,  being  a  prudential  measure  for  his  own 
information,  the  omission  of  it  is  not  a  ground  of  nonsuit;  but 
that  the  question  is,  on  the  fact  put  in  issue  by  the  pleadings, 
whether  the  supply  was  actually  necessary.    It  is  the  tradesman's 
duty  to  know,  therefore,  not  only  that  the  supplies  are  unexcep- 
tionable in  quantity  and  sort,  but  also  that  they  are  actually 
needed.    When  he  assumes  the  business  of  the  guardian  for  pur- 
poses of  present  relief,  he  is  bound  to  execute  it  as  a  prudent 
guardian  would,  and,  consequently,  to  make  himself  acquainted 
with  the  ward's  necessities  and  circumstances.     The  credit  which 
the  negligence  of  the  guardian  gives  to  the  ward,  ceases  as  his 
necessities  cease;  and,  as  nothing  further  is  requisite  when  these 
are  relieved,  the  exception  to  the  rule  is  at  an  end.    In  this  case, 
the  supply  of  articles  which  were  proper  in  kind,  was  excessive 
in  quantity.    I  impute  no  intentional  wrong  to  the  plaintiffs,  for 
they  dealt  with  the  intestate,  as  others  may  have  done,  evidently 
supposing  him  to  be  8ui  juris;  but  I  certainly  do  blame  the  jury 
for  finding  nearly  the  whole  demand,  after  it  had  been  conceded 
that  he  was  an  infant. 

That  the  charge,  though  not  palpably  wrong  in  the  abstract, 
tended  to  mislead  in  its  application  to  the  facts,  is  visible  in  tha 
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Terdict  it  produoed.  The  defendant  went  to  the  court  for  direo* 
tion  that  the  plaintifb  could  not  lawfully  deal  with  the  infant, 
^eren  for  necessaries,  unless  the  guardian  had  refused  to  furnish 
them;  and  had,  for  response,  a  direction  that  '*  the  plaintiffs  had 
no  right  to  deal  with  the  deceased,  unless  by  the  permission,  ex- 
press or  implied,  of  the  guardian;  or  unless  the  guardian  had  re- 
fused to  furnish  necessaries  for  his  ward."  This  yery  significant 
Edition  to  the  principle  assumed  in  the  prayer,  was  meant  to 
indicate  a  liberty  to  deal  by  permission  beyond  the  bounds  of 
necessaries,  or  it  meant  nothing.  It  indicated  that  an  authorily 
to  deal  with  a  minor  in  a  way  to  charge  him  personally,  emanates 
from  his  guardian's  permission,  which  is  paramount,  or  at  least 
-equal,  to  the  authority  so  to  deal  with  him,  that  emanates 
from  his  necessities.  The  jury  would  naturally  so  understand 
it.  And  this  was  predicated  in  reference  to  the  question  before 
them,  whether  the  ward's  estate  could  be  subjected  to  payment 
for  luxuries.  They  might  readily  understand,  therefore,  that 
ihe  guardian's  permission  to  run  up  this  bill  would  charge  the 
ward's  estate  with  it,  independently  of  its  propriety.  If  that 
was  not  the  drift  of  the  direction,  it  is  not  easy  to  see  why  any- 
thing was  said  about  permission  at  all. 

In  a  case  of  doubtful  propriety,  I  can  readily  understand  how 
the  guardian's  sanction,  or  that  of  a  relatiye,  might  justify  a  sup- 
ply beyond  the  limits  of  strict  necessity,  which  a  dealer  might 
furnish  bona  fide  on  the  credit  of  the  ward;  but  though  the 
guardian  might  subject  himself  to  payment  of  a  grossly  improTi- 
^ent  bill,  by  a  permission  amounting  to  an  order,  his  connir- 
«nce  at  an  improper  supply  by  a  tradesman,  would  not  subject 
ihe  ward  to  payment  of  it.    Indeed,  it  has  been  said  (3  Wils. 
Bac.  595,  in  maig.),  to  have  been  several  times  decided,  thai 
where  credit  has  been  given  to  the  parent  or  guardian,  the  cred- 
itor has  no  recourse  to  the  infant.     The  guardian  is  set  over  the 
ward  for  the  very  purpose  of  preventing  him  from  making  such 
a  bUl;  and  his  desertion  of  his  trust  would  not  help  the  case  of 
one  who  had  dealt  with  the  ward  mala  fide.    As,  then,  the 
plaintiffs  were  bound  to  know  that  the  guardian  abused  his 
trust  in  allowing  the  infant  to  run  up  this  bill,  they  can  recover 
no  more  of  it  than  was  proper  to  relieve  the  ward's  necessities. 
This  notion  that  the  guardian's  permission  might  legitimate 
the  demand,  may  have  had  a  misguiding  influence  on  the  jury; 
for  a  passive  acquaintance  with  the  transaction  which  the  law 
would  presume  from  his  duty  to  have  an  eye  on  the  doings  of 
the  ward,  would  be  a  constructive  penmssion;  or  it  might  be 

Am.  Daa  Voxi. 


546  Haldeman  v.  Michael.  [PenzL. 

implied  from  the  fact  that  he  had  left  the  ward  to  shift  for  him* 
eelf. 

Again.  The  defendant  prayed  direction,  '*  that  if  the  plaint* 
ifb  were  justifiable  in  dealing  with  the  ward,  the  bill  is  so  ex- 
orbitant that  the  plaintiffs  themselves  could  not  have  considered 
them  (the  goods)  necessary;  and  that  they  are  therefore  not  en- 
titied  to  recover :"  in  answer  to  which,  the  court  charged  thai 
*'  what  are  necessaries,  is  a  question  of  fact  mixed  with  law.  It 
is  to  be  decided  by  the  jury  under  the  direction  of  the  court, 
and  depends  on  the  estate,  circumstances,  and  pursuits  of  the 
minor.  The  jury  will  probably  think  this  bill  extravagant,  and 
that  the  plaintiffs  could  not  have  supposed  many  of  the  item» 
necessary:  some  of  them,  they  must  have  known,  were  not  neo* 
essary.  The  plaintiffs  can  not  recover  for  what  were  not  neo- 
essaries."  Not  a  word  in  this,  in  response  to  the  prayer  for 
direction  as  to  the  effect  of  the  plaintiffs'  consciousness  that  the 
supply  was  extravagant;  though  consciousness  would  affect 
them  with  mala  fides,  and  deprive  them  at  once  of  whatever 
merit  they  might  otherwise  pretend  to  have  from  the  guardian's 
implied  sanction.  The  judge  said  truly,  that  what  are  neces- 
saries, is  a  question  mixed  of  fact  and  law;  but  he  did  not  say, 
as  he  might  and  perhaps  ought  to  have  done,  that  an  oversupply 
of  goods  otherwise  proper,  ceases  to  be  a  supply  of  necessaries 
as  to  the  excess.  The  jury  were  indeed  left  to  say  what  were 
necessaries;  but  rather  as  regards  the  sort  than  the  quantity,  in 
respect  to  which  the  effect  of  excess  was  overlooked  throughout. 
Had  it  been  properly  impressed,  the  jury  could  not  have  found 
more  than  a  fourth  part  of  the  bill.  To  them  doubtless  belongs 
the  question  of  extravagance;  but  where  the  supply  has  been  so 
grossly  profuse  as  to  shock  the  sense,  it  is  the  business  of  the 
judge  to  say  so  as  matter  of  law,  and  charge  that  there  can  be 
no  recovery  for  more  than  was  absolutely  necessary. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

NsoBSSARixs  roB  Iktant:  See  Oraoe  v.  EaU,  36  Am.  Deo.  2M,  note  206^ 
where  other  cases  in  this  series  are  collected. 


Haldeman  v.  Miohael. 

[6  Watti  A3KD  SxaaxAHT,  128.] 
OOHnESSIOV  OF  JUDGMKKT  TO  CbEDITOR  WITH  ViBW  TO  PBXrXB  HdI,  U  HOI 

invalid,  as  contravening  the  provisions  of  the  bankmpt  act,  where  it  is 
not  Tolnntary,  bat  the  effect  of  measures  taken  by  the  creditor,  or  which 
it  was  in  his  power  to  take;  and  a  party  who  undertakes  to  defeat  sooh  a 
transaction  is  bound  to  show  clearly  that  it  is  voluntary. 
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Motion.    The  &otB  are  sufficiently  stated  in  the  opinion  of  ih» 
district  court,  which  is  given  below. 

Hatiss,  President.    The  bankrupt  act  dedaxes  that  all  future^ 
securities,  etc.,  given  by  any  bankrupt  in  contemplation  of 
bankruptcy  and  for  the  purpose  of  giving  any  creditor,  etc.,  any 
preference  or  priority  over  the  general  creditor  of  such  bankrupt^ 
shall  be  deemed  utterly  void  and  a  fraud  upon  such  act.    This 
enactment  can  not  affect  the  judgment  of  John  Friday,  of  June 
term,  1841,  No.  245,  for  nine  hundred  and  sixty-nine  doUazs,. 
which  was  entered  on  the  third  day  of  August,  1841;  because^ 
that  was  before  the  passage  of  the  act.    Nor  is  that  judgment,, 
indeed,  included  in  the  enumeration  of  those  of  which  the  peti- 
tioners complained.     "All  the  provisions  of  the  act  as  to  volun* 
tary  or  involuntary  bankruptcy^' — ^this  is  the  language  of  Judge 
Story — '*  are  prospective;  that  is,  the  parties  and  the  facts  musk 
exist  and  fall  within  the  predicaments  pointed  out  after  the  pas- 
sage of  the  act:"  5  Law  Bep.,  No.  7,  p.  295.    It  was  on  this  jud^*» 
ment  that  the  defendant's  real  properly  was  taken  in  execution^ 
and  sold  by  virtue  of  the  writs  mentioned  in  the  last  of  the  above- 
rules.    These  proceedings  were  clearly  not  in  contravention  of 
the  bankrupt  law,  but  were  the  regular  judicial  consequences  of: 
the  lien  obtained  by  Friday  before  the  law  existed.    The  rule  W 
show  cause  why  Qiejieri  facias,  levy,  inquisition,  condemnation, 
the  venditioni  exponas  and  sale  thereon  made  in  the  case  of 
Friday  v.  Michael  shall  not  be  set  aside,  must  therefore  be  dis«- 
charged. 

The  judgment  of  Haldeman  against  the  defendant  was  entered?, 
and  the  bond,  with  ihe  warrant  to  confess  judgment,  was  given 
after  the  passage  of  the  bankrupt  law;  namely,  on  the  second* 
day  of  July,  1842.  On  the  same  day,  ihe  fieri  facias  was  issued 
on  which  the  personal  property  of  the  defendant  was  levied  an A< 
sold.  This  was  two  months  and  twenty  days  before  the  petition 
of  Boyd  and  Cummins,  to  have  Michael  declared  bankrupt,  wa9 
filed.  That  the  judgment  bond  was  executed  for  the  purpose  of 
giving  Haldeman  a  preference  over  the  general  creditors  of 
Michael,  there  can  be  no  doubt;  but  that  it  was  given  in  con* 
templation  of  bankruptcy,  it  lies  upon  the  general  creditors  to 
prove.  According  to  the  American  cases,  which  arose  under 
the  bankrupt  act  of  1800,  as  well  as  the  English  authorities  onr 
the  subject  of  bankruptcy,  payment  or  security  to  a  creditor^ 
and  with  a  view  to  prefer  him,  is  valid,  if  it  be  not  voluntary^ 
but  the  effect  of  measures  taken  by  the  creditor,  or  in  his  power 
to  take.    The  slightest  solicitation  on  the  part  of  the  creditor 
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"will  protect  the  tnuunction.  TJnlees  it  clearly  appear  that  the 
flbctoaiginated  with  the  debtor,aDd  that  he  took  the  first  step  to 
omalce  tiie  transfer^  it  will  not  be  deemed  a  fraudulent  preference; 
mad  tt  is  incumbent  on  the  party  who  seeks  to  defeat  the  trans- 
33fctften,  to  show  that  it  is  voluntuy.  In  Phamia:  v.  Dey,  5  Johns. 
•412,  ui  ihe  court  of  errors  of  the  state  of  New  York,  it  was  said 
'^y  Spencer,  J.,  in  delivering  the  opinion  of  the  court,  "  that  an 
vinaolyency  is  no  objection  to  giving  a  preference,  unless  it  be 
<iiown  that  a  bankruptcy  was  contemplated  at  the  time,  was 
^tecided  in  the  supreme  court  in  the  case  of  McMeruymyy.  Ferrers, 
:S  MhBS.  83.  That  principle  will  be  found  admitted  and  acted 
«pon  in  a  great  variely  of  cases.  It  is  founded  in  the  right 
^irfaidi  every  man  has  to  dispose  of  his  properly  to  whom  he 
pleases,  for  an  adequate  consideration,  and  in  satisfaction  of  his 
^Lefets,  until  he  commits  an  act  of  bankruptcy,  or  contemplates 
«o  to  do;  and  Y/here  a  part  only  of  the  insolvent's  estate  is  trans- 
ferred for  the  payment  of  a  just  debt,  though  the  act  be  volun- 
tary on  the  part  of  the  insolvent,  the  transaction  is  not  on  that 
ground  impeachable:"  PhoBnix  v.  Dey^  5  Id.  426,  427. 

The  evidence  in  this  case  clearly  shows  that  the  judgment 
lx>nd  given  to  Haldeman  was  not  voluntary  in  the  sense  of  these 
smthorities;  that  Michael  did  not  take  the  first  step  in  regard  to 
r  It;  4^ut  that  it  was  anxiously  sought  by  the  plaintiff,  who  insisted 
'<apon  it,  in  <»der  that  he  might  be  placed  on  an  equal  footing 
""with  two  other  creditors,  to  whom  the  defendant  had  given 
-vfiimilar  securities.    It  also  appears  that  the  defendant,  instead 
«4gf  *YoluDtarily  or  iqK>ntaneou8ly  giving  such  bond  payable  on 
vdamand,  was  desirous  of  having  it  made  payable  in  six  months 
'litter  date,  in  which  he  was  overruled  by  the  plaintiff,  by  whose 
agent  he  was  told,  when  he  suggested  the  delay  in  payment, 
ihat  this  bond  was  in  the  form  which  Haldeman  commonly  used. 
Jkgain;  this  security  by  no  means  covered  the  whole  amount  of 
rthe  defendant's  property;  estimating  it  according  to  the  pro- 
•^eeeds  of  the  subsequent  sales  by  the  sheriff,  and  taking  also  into 
•  the  account  the  prior  liens,  there  would  be  still  a  surplus;  and 
'it appears  from  the  deposition  of  Roberts  that  Michael  valued 
!  4iis  real  estate  at  three  thousand  dollars,  and  said  it  cost  him 
^more,  though  it  yielded  but  one  thousand  seven  hundred  and 
^^sfifty-four  dollars  and  forty-four  cents  when   sold.    The  evi- 
dence further  shows  that  the  bond  to  Haldeman  was  not  given 
in  contemplation  of  bankruptcy,  but  that  Michael  had  at  that 
lime  made  new  purchases  of  goods  on  credit,  in  order  to  prose- 
Mflute  his  business,  and  that  on  finding,  to  his  manifest  surprise. 
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the  sheriff  had  seized  his  personal  property,  he  directed 
goods  which  were  in  transihi  to  be  returned  to  the  yendov;  Am* 
the  making  of  that  secnritj  was  not  an  act  of  bankruptcy,,  so  dr 
fortiori  was  not  the  previous  judgment  bond  given  on  the  firs^ 
of  June,  1842,  to  EiUinger,  Shertzer,  and  Bowman;  and  mnebi 
less  the  judgment  obtained  by  Friday,  already  noticed. 

I  am,  therefore,  clearly  of  opinion  that  this  case  falls  witbiiu 
the  provisos  of  the  second  section  of  the  bankrupt  law,  whschpi 
are  as  follows:  ''Provided,  that  all  dealings  and  transactions- 
by  and  with  any  bankrupt,  bona  fide^  made  and  entered  into  - 
more  than  two  months  before  the  petition  filed  against  him  or 
by  him,  shall  not  be  invalidated  or  affected  by  this  act:  Pro- 
vided, that  the  other  party  to  any  such  dealings  or  transaction^^ 
had  no  notice  of  a  prior  act  of  bankruptcy  or  of  the  intentioDt' 
of  the  bankrupt  to  take  the  benefit  of  this  act;  and  provided^ 
also,  that  nothing  in  this  act  contained  shall  be  construed  ia*- 
annul,  destroy,  or  impair  any  lawful  rights  of  married  women^ 
or  minors,  or  any  liens,  mortgages,  or  other  securities  on  prop- 
erties real  or  personal,  which  may  be  valid  by  the  law  of  the^- 
states  respectively  and  which  are  not  inconsistent  v/ith  the  pro- 
visions of  the  second  and  fifth  sections  of  this  act."    Accord- 
ingly, the  rule  on  behalf  of  the  assignee  of  the  bankrupt  ti> 
show  cause  why  the  judgment  of  Haldeman,  of  June  term,  1842,. 
No.  174,  shall  not  be  vacated  and  the  execution  set  aside  anciN 
the  sheriff  ordered  to  pay  the  proceeds  of  sale  of  personal  prop- 
erty to  the  assignee  in  bankruptcy  of  the  defendant,  is  dis^ 
charged.     And  the  rule  to  show  cause  why  the  amount  of  tb(^ 
plaintiff's  judgment  should  not  be  paid  out  of  the  proceeds  o^^ 
the  defendant's  property  now  in  court,  is  made  absolute. 

The  assignee  sued  out  a  writ  of  error  to  this  court. 

Errofs  assigned:  1.  The  court  erred  in  discharging  the  rule- 
to  vacate  the  judgment  of  HcMeman  v.  Michael,  and  also  in  dis- 
charging the  rule  to  vacate  the  judgment  of  Friday  v.  Michaet;;. 
2.  In  directing  and  decreeing  the  money  in  court  to  Haldemaiiu 

Frazer  and  Parke,  for  the  plaintiff  in  error. 

Stevens  and  EUmaker,  contra. 

By  CpuBT.    The  decree  of  the  court  is  afBrmed  for  the  leaeenap^ 
given  by  Mr.  Justice  Hayes. 
Decree  a£Srmed. 


Crid  in  YraUfMon'f  Appeal,  A  Pa.  St  291,  to  the  point  that  a  boB^  wHIb^ 
wamnt  of  attorney  to  oonfen  judgment,  which  was  fiven  two  montha  anJp 
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twenty  days  before  the  petition  to  have  the  debtor  declared  a  bankmpt  was 
|>re8ented  by  hia  creditor,  and  on  which  a^  fik,  was  iasned  on  the  nme  da^r 
that  the  bond  and  wamoit  were  giTen,  is  vidid,  and  does  not  ooostitate  aa 
act  of  bankrapt<7. 

Insolvent  Dbbtob  liAT  Pbxfek  Cbxditobs:  See  Woodbury  ▼.  Bowmcm* 
Ml  Am;  Deo.  40^  note  46^  where  other  cases  in  this  series  are  referred  to. 
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(0  WAxn  JOKD  HmmsAWT,  106.] 

VAXismsL  MAT  Bind  his  Copabtner  bt  Contbaot  ukdxb  Sbal»  in  the 
name  and  for  the  use  of  the  firm,  in  the  course  of  the  partnership  bosi- 
ness,  if  the  copartner  assents  to  the  contract  before  its  exeeation,  or 
afterwards  ratifies  and  adopts  it;  and  snch  assent  or  adoption  may  be  by 
parol. 

JBoiTD  ov  One  Pabtnxb  Taken  at  Time  Monet  is  Loaned  to  the  partner- 
.-shipt  and  as  the  consideration  for  snch  loan,  is  an  eztingoishment  of  the 
^ebt^  and  not  a  collateral  secnrity. 

Debt,  brought  by  Bond  against  John  and  James  Aitkin,  on 
Hhe  following  note: 

"  Six  months  after  date  we  promise  to  pay  Oharles  Bond,  or 
order,  four  hundred  dollars,  with  five  per  cent,  interest,  with- 
out defalcation,  for  value  received.  Witness  our  hands  and 
«aals,  this  first  day  of  October,  1836. 

"  Jno.  &  Jas.  AmoH. 

The  other  facts  appear  from  the  opinion. 

Edwards  and  B.  TUghman,  for  the  plaintiff  in  error. 

Lewis,  contra. 

By  Court,  Seeoeant,  J.  The  question  arising  in  this  case  has 
undergone  a  thorough  discussion  in  the  two  late  cases  of  Oram 
▼.  8eUm,  1  Hall,  262,  and  Cady  v.  Shepherd,  11  Pick.  400  [22 
Am.  Dec.  879],  where  all  the  authorities  are  examined,  and  the 
principle  is  settled  that  a  partner  may  bind  his  copartner  by  a 
'Contract  under  seal,  in  the  name  and  for  the  use  of  the  firm,  in 
"the  course  of  the  partnership  business,  provided  the  copartner 
.assents  to  the  contract  previously  to  its  execution,  or  afterwards 
ratifies  and  adopts  it;  and  this  assent  or  adoption  may  be  by 
;parol.  And  we  are  satisfied  that  the  rule  is  founded  on  princi- 
ples of  justice  and  policy,  and  supported  by  the  general  tenor 
of  the  adjudged  cases  in  this  country  and  in  England.  The 
only  question  in  the  present  case  is,  whether  there  is  any  evi- 
dence to  go  to  the  jury  to  show  that  James  Aitkin  assented  to 
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the  giTing  of  the  sealed  bill  in  the  name  of  the  fiim,  before  or 
at  the  time  of  its  execution,  or  afterwards  ratified  it;  and  we 
think  there  is.  The  admissions  made  by  him  in  the  conversa- 
tion with  Carter,  if  believed,  in  connection  with  the  fact  that 
the  money  was  got  for  the  firm  and  went  to  its  use,  are  evidence 
to  go  to  tiie  juiy.  He  said  that  though  he  did  not  know  of  it  at 
the  time  it  was  given,  yet,  if  he  had,  he  would  have  been  per- 
fectly satisfied;  if  he  could  make  collections,  he  would  pay  it 
in  October.  He  repeatedly  desired  it  should  be  sued  as  a  part- 
nership claim,  and  declared  the  note  was  as  good  as  if  he  gave 
liis  individual  note.  This  and  the  whole  tenor  of  the  conversa- 
tion tend  strongly  to  the  inference  that  he  had  authorized  the 
giving  of  it;  and  we  think  the  evidence  ought  to  have  been  left 
to  the  jury,  to  say  whether  such  authority  was  given,  or  whether 
the  defendant  subsequently  ratified  the  instrument. 

On  the  additional  count,  we  think  the  plaintiff  has  not  shown 
a  right  to  recover.  Where  the  bond  of  one  of  the  partners  is 
taken  for  an  antecedent  partnership  debt,  it  may  be  considered 
•either  as  payment  and  extinguishment  of  such  debt,  or  only  a 
collateral  security,  according  to  the  nature  of  the  transaction 
and  the  circumstances  attending  it:  Wallace  v.  Fairman,  4  Watb^, 
SIS.  But  where  there  is  no  antecedent  debt,  but  the  bond  of 
one  partner  is  taken  at  the  time  money  is  loaned  to  the  part- 
nership, and  as  the  consideration  for  loaning  the  money,  it  can 
hardly  be  treated  as  a  collateral  security.  It  must  be  considered 
as  all  one  transaction,  and  the  bond  as  the  only  security  con- 
templated; unless,  perhaps,  there  were  strong  and  positive  evi- 
dence to  show  an  express  agreement  to  the  contrary  by  all 
parties.  If  so,  then  in  this  case  the  bond  was  the  only  debt; 
the  plaintiff,  if  he  recovered  at  all,  must  recover  on  it,  and  not 
on  the  money  counts.  And  as  there  was  no  implied  contract  by 
both,  so  the  express  promise  proved  was  only  by  one;  and,  there- 
fore, we  are  of  opinion  the  charge  of  the  court  below  was  correct, 
that  the  plaintiff  could  not  recover  on  the  additional  count. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Partneb's  ExscuTiNa  under  Seal  in  the  Name  of  the  Firm,  an  instra- 
ment  which  does  not  require  to  be  sealed,  does  not  render  it  void.  It  may  be 
treated  as  a  valid  writing  by  parol:  Tapley  v.  BtUterfield,  35  Am.  Deo.  374, 
«ote  377.  In  TurbeviUe  v.  Syan,  34  Id.  62S^  it  was  decided  that  authority 
under  seal  is  necessary  to  enable  one  partner  to  bind  his  copartner  by  a  note 
under  seal  in  the  name  of  the  partnership,  and  that  previous  parol  assent  or 
subsequent  adoption  will  not  render  the  unauthorized  bond  of  a  copartner 
t>inding  as  to  the  other.  See  also  note  to  that  case,  where  the  cases  on  thii 
subject  contained  in  this  series  are  referred  to. 
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Thx  FBnrciPAL  cabs  is  cited  in  Johns  t.  BaUin,  30  Pa.  St.  80,  to  the  point, 
that  a  partner  may  bind  his  copartner  by  a  oontract  nnder  seal  in  the  name- 
and  for  the  nse  of  the  firm,  in  the  oonrBO  of  the  i>:u  tnct-sliip  bnsineee,  if  the- 
oopartner  aasents  to  the  oontract  before  its  execution,  or  afterwards  ratifiea- 
and  adopts  it,  and  snch  assent  or  adoption  may  be  by  parol;  also  in  Schmal^ 
▼.  Shreene,  022  Id.  460,  to  the  point  that  either  prior  assent,  or  sabseqnent 
latdioation  if  the  pofrer  is  implied,  will  be  snffielent  to  make  siioh  oontraet. 
binding. 


ZiMMEKBiAN   V.   AnDEBB. 

[6  WaXTS  AXD  BaBOBAIT,  S18.] 

WosD  ^'Bstatb"  STANDura  BT  Itself  Cabsues  a  Fe^  but  it  is  not  a  wok«I 
of  art^  but  of  interpretation,  and  its  mfWMiing  is  affected  by  other  olansea 
and  dispositions  in  a  wilL 

Whxbe  Tbstatob  Giybs  to  his  Wivb  <'thh  Bbsidub  akb  REMAi2n>EB  or 
HIS  Estate  not  Bequeathed,"  and  then  proceeds  to  give  to  another  what 
is  left  after  paying  her  foneral  expenses,  the  intention  to  giro  her  an 
estate  for  life  only,  is  manifest,  and  the  limitation  OTer  is  not  repngnant 
to  the  previous  devise,  but  explanatory  of  it. 

Whxbb  Deviseb  EOS  Lite  Dibs  beiobb  thb  Tbstatob,  the  remainder^man. 
takes  an  immediate  estate  in  possession  upon  the  testator's  decease. 

Devise  to  Association  tob  Bblioious  Purposes,  Uninoobpobated  at  the- 
time  of  the  testator's  death,  but  since  incorporated,  is  good  in  Pennsyl- 
vania. 

Thb  GoKSEBTATrvB  Proyisioics  ov  the  Statute  of  43  Eus.,  a  4,  are  in^ 
force  in  Pennsylvania  by  common  usage  and  constltntional  recognition. 

Ejeotment.  Edmund  Flinn  was  in  his  life-time  seised  in  fee  of 
the  land  in  question.  He  died  in  1836,  haying  first  made  his  last 
will  and  testament  in  the  year  1831,  in  which  he  devised  to  hia 
wife,  Maria  Flinn,  all  his  real  and  personal  estate  not  bequeathed. 
The  will  then  provided  that  after  her  funeral  expenses  were  paid 
the  remainder  should  go  to  the  Schwenkfelder  Society,  to  be  for 
the  poor  of  the  society.  Maria  Flinn  died  about  the  year  1832. 
The  society  above  named  was  not  incorporated  at  the  time  of  the- 
testator's  death,  nor  at  the  time  of  the  bringing  of  this  action, 
but  is  now.  The  court  below  gave  judgment  for  the  plaintiflB». 
who  were  the  officers  of  said  society. 

Dimand  and  Mulvany^  for  the  plaintiff  in  error. 

Brooke^  contra. 

By  Court,  Seboeamt,  J.  The  intent  of  the  testator  must  gov- 
em,  in  the  interpretation  of  wills,  if  there  be  nothing  in  that 
intent  which  conflicts  with  the  regulations  of  law  conceming- 
ihe  nature  and  enjoyment  of  estates.  If  there  be  a  devise  of 
land  to  one  in  fee  with  the  power  of  absolute  disposal  super- 
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added,  and  then  a  limitation  over  to  another  of  what  is  left  ai 
his  decease,  it  has  been  decided  that  such  limitation  over  is« 
void  because  it  is  repugnant  to  the  estate  in  fee  first  granted, 
and  to  the  absolute  gift  to  the  first  taker,  and  that  was  the 
point  in  Jackson  ex  dem.  Livingslon  y.  JRobins,  15  Johns.  169; 
S.  C,  16  Id.  537.  But  here  there  are  no  expressions  show- 
ing that  the  wife  was  to  haye  the  whole  disposal  of  the  lot;  and 
though  the  word  '*  estate''  standing  by  itself  carries  a  fee,  yet  it 
is  not  a  word  of  art  but  of  interpretation,  and  its  meaning  is- 
affected  by  other  clauses  and  dispositions  in  the  will.  If  the  tes- 
tator had  stopped  at  the  deyise  to  his  wife  of  all  the  residue  and 
remainder  of  his  real  and  personal  estate,  no  doubt,  she  would 
haye  had  the  fee  by  yirtue  of  the  words,  "  residue  and  remain- 
der of  his  estate  not  bequeathed;"  but  when  he  proceeds  to  dis- 
pose of  it  after  her  decease  by  giying  oyer  to  another  what  is  left, 
after  paying  her  funeral  expenses,  the  intention  to  giye  her  an 
estate  for  life  only  is  manifest,  and  the  limitation  oyer  is  not  re- 
pugnant to  the  previous  devise  but  explanatory  of  it.  We  think, 
therefore,  that  Maria  Flinn  took  tmder  the  will  an  estate  for  life 
in  this  lot,  with  vested  remainder  to  the  plaintiffs,  who  by  rea- 
son of  the  death  of  the  wife  before  the  testator  became  entitled 
to  an  immediate  estate  in  possession  on  the  testator's  decease. 

The  next  question  is,  whether  the  plaintiffs  could  take  the  lot. 
in  question  by  virtue  of  the  devise,  being  then,  and  for  a  long 
time,  an  unincorporated  association  for  religious  purposes,  and 
now  incorporated,  existing  in  the  county  of  Montgomery,  in  this- 
state.  That  such  a  devise  is  good,  and  that  a  religious  society 
may  take  and  hold  a  bequest  or  devise  for  charitable  purposes, 
has  been  too  solemnly  and  repeatedly  adjudicated  to  be  now 
called  in  question.  No  judge  of  this  state  has  in  any  case 
doubted  it,  and  every  decision  has  sanctioned  it.  And  it  must 
needs  be  so,  whether  we  consider  either  the  uniform  under- 
standing and  usage  of  the  province  and  state  from  its  first  set- 
tlement, or  the  repeated  recognitions  of  these  rights  and  privi- 
leges by  distinct  and  peculiar  clauses  in  our  constitutions,  or 
the  well-known  and  long-settled  principle  of  our  courts,  thai 
equity  forms  part  of  the  law  of  Pennsylvania,  and  that  the  doc* 
trines  of  the  English  court  of  chancery  will  be  enforced  in  our 
decisions  so  far  as  they  are  applicable  to  our  situation  and 
capable  of  being  administered  by  the  forms  of  our  judicial  tri- 
bunals, either  in  a  common  law  proceeding,  or  in  such  branches 
of  equity  jurisdiction  as  are  expressly  given.  And  though  the 
statute  of  43  Eliz.  is  not  in  force  in  Pennsylvania,  it  would 
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Mem  it  IB  so  oonsidezed  xather  on  account  of  the  inapplicabilitj 
of  its  regnlations  as  to  the  modes  of  prooeedingy  than  in  lefer^ 
ence  to  its  conBennatiTe  proYiaions;  these,  I  conoeiYe,  have  been 
in  force  here  hy  common  usage  and  oonstitational  recognition, 
and  not  only  these,  but  the  more  extensiTe  range  of  charitable 
ufiieB  which  chancery  supported  before  that  statute  and  beyond 
it.  Of  such  recognition  of  parts  of  a  statute,  though  the  stat* 
ute  itself  be  not  in  force,  we  are  not  without  other  examples. 
It  is  unnecessary,  however,  to  enlarge  on  a  point  so  often  con* 
sidered  and  fully  and  ably  examined  in  the  -various  dedsions. 
We  think  the  devise  to  the  plaintiffs  clearly  good,  and  that  by 
the  settled  law  of  this  state  they  are  capable  of  taking  and  hold- 
ing the  lots  in  question  for  the  purpose  expressed  in  the  will. 
Judgment  affirmed. 


CiTSD  in  Peppef^t  WtOy  1  Pkun.  450;  in  Vidal  ▼.  CHrard^t  Ea^rt^  2  How. 
<n.8.)  192;  ia  Price  T.  If axwOl,  28  Pa.  St  35;  and  in  Miller  v.  Porter,  S^ 
Id.  299,  to  the  point  that  the  oonaervatiTe  proYiiione  of  the  statate  of  43 
Eliz.  have  been  in  force  in  Pennaylvania,  by  common  naige  and  constitational 
recognition;  and  in  BurUnCe  Appeal^  57  Id.  218,  to  the  point  that  religiont 
bodies,  InTeeted  with  the  powers  of  qwcui  corporations,  have  been  allowed  to 
acquire  and  hold  property  for  charitable  porposes. 

BsQUBSTB  TO  UmNCMBPOBATSD  SoGiKms:  See  Bmhank  ▼.  WhUimey,  86 
Am.  Dec.  312,  note  318,  where  other  cases  are  collected.  AIsO^  Melntknt  t. 
ZcmadnOe  Canal  and  Mfg,  Co,,  34  Id.  436,  note  441. 


Patkebsok  v.  Foindexxeb.      Boeeb  v.  Hazartx 

[6  Watts  asd  SsmiSAWT,  227.] 

NormNa  is  a  Pbomissobt  Note  ik  Which  thb  Pbomise  to  Pat  is  merely 
inferential;  hence  an  inBtnimeut  in  the  following  words,  signed  by  the 
cashier  of  a  bank,  is  not  a  promissory  note:  "  I  hereby  certify  that  G.  S. 
Tarply  has  deposited  in  this  bank,  payable  twelve  months  from  first  May» 
1839,  with  five  per  cent,  interest  till  dae,  per  annnm,  three  thousand 
six  hundred  and  ninety-one  dollars  and  sixty-three  cents,  for  the  use 
of  B.  Patterson  &  Co.,  and  payable  only  to  their  order  upon  the  re- 
turn of  this  certificate."  Such  instrument  is  a  certificate  of  deposit  on 
special  terms;  for  purposes  of  commercial  responsibility  it  is  not  nego- 
tiable, but  is  merely  a  special  agreement  to  pay  the  deposit  to  any  one 
who  presents  it  and  the  depositor's  order. 

Wbits  of  error  to  the  district  court  of  the  city  (tnd  coiinly  of 
Philadelphia.  The  first  action  was  brought  by  Poindexter  agunst 
B.  Patterson  &  Co.,  on  the  following  instrument: 

"  Mississippi  Union  Bank^  Jackson,  Miss.,  July  2, 1839. 
''  No.  716.    I  hereby  certify  that  C.  S.  Tarply  has  deposited 
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in  this  hank,  payable  twelve  months  from  1st  May,  1889,  with 
five  per  cent,  interest  till  due,  per  annum,  three  thousand  six 
hundred  and  ninety-one  dollars  and  sixty-three  cents,  for  the 
use  of  B.  Patterson  &  Co.,  and  payable  only  to  their  order  upon 
the  return  of  this  certificate. 

"  (Signed)  0.  W.  OuFroH,  Asst  Cashier." 

Across  the  face  were  written  these  words:  **  Begular  number, 
fieven  hundred  and  sixteen.  W.  H.  Wilkinson,  Teller;"  and  on 
the  back  was  indorsed:  **  Presented  1st  May,  1840.  WiUiam  P. 
Wynn,  Teller.  Pay  Edward  Yorke,  Esr^.,  or  order.  B.  Patter- 
son &  Co.  Without  recourse  to  me.  E.  Yorke."  The  defend- 
ants below  filed  an  affidavit  of  defense,  which  the  court  decided 
to  be  insufficient,  and  entered  judgment  for  the  plaintiff.  The 
other  suit  was  brought  by  Hazard  against  Boker  on  the  follow- 
ing instrument: 

<<  MississiFFi  Uniok  Bakk,  Jackson,  Miss.,  July  2, 1839. 
"  No.  726.  $1,115.52.  I  hereby  certify  that  C.  S.  Tarply  has 
deposited  in  this  bank,  payable  twelve  months  from  1st  May, 
1839,  with  five  per  cent,  interest  till  due,  eleven  hundred  and 
fifteen  dollars  and  fifty-two  cents,  for  the  use  of  Charles  S. 
Boker,  and  payable  only  to  his  order  upon  the  return  of  this 
certificate.  C.  W.  Clzftok,  Asst.  Cashier." 

On  this  was  indorsed:  "Pay  to  the  order  of  T.  T.  &  K. 
Leavel.  Charles  S.  Boker,  Philadelphia.  Pay  B.  G.  Hazard, 
or  order,  without  recourse  to  us.  T.  T.  Sc^  K.  Leavel.  Pre- 
sented May  1, 1840.  William  P.  Wynn."  In  this  case  also  the 
defendants  filed  affidavits  of  defense,  which  the  court  held  to  be 
insufficient,  and  entered  judgment  for  the  plaintiff.  These  cases 
were  argued  at  December  term,  1842,  by  Gerhard  and  Bandall 
for  the  plaintiffs  in  error,  and  Bayard  for  the  defendants  in  er- 
ror; and  were  reargued  at  this  term  before  the  whole  court,  by 

F.  W.  Eubbell  and  Bandall,  for  the  plaintiffs  in  error,  and 
Bayard  and  Bawle,  contra. 

By  Court,  Gibson,  C.  J.  The  application  of  a  few  plain  prin- 
ciples will  determine  the  character  of  the  paper  before  us.  In 
the  first  place,  nothing  is  a  promissory  note  in  which  the  promise 
to  pay  is  merely  inferential;  or,  as  Mr.  Justice  Bosanquet  ex- 
pressed it  in  Some  v.  Bed/earn,  6  Scott,  267,  in  which  there  is 
"  no  more  than  a  simple  acknowledgment  of  the  debt,  with  such 
a  promise  to  pay  as  the  law  will  imply."  What  more  have  we 
an  the  paper  before  us?    ''I  hereby  certify  that  C.  S.  Tarply  has 
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deposited  in  this  bank,  payable  twelve  months  from  thu  first  of 
May,  1889,  with  five  per  cent,  interest  till  due,  per  annum,  thre& 
thousand  six  hundred  and  ninety-one  dollars  and  sixty-threo- 
cents,"  is  the  language,  not  of  a  promissory  note,  within  the 
statute  of  Anne,  but  of  a  certificate  of  deposit  on  special  terms. 
The  argument  for  the  indorsee  is  that  the  word  "  payable,"  which, 
is  repeated,  constitutes  an  express  promise  to  pay.  If  that  were 
its  office,  its  repetition  would  have  been  unnecessary.  But  the* 
words  ''yielding  and  paying,"  which  are  certainly  more  pointed, 
because  they  serve  to  indicate  the  fact  of  payment,  and  not,  a» 
here,  the  existence  of  circumstances  connected  with  it,  have  been 
held  to  create  no  more  than  an  implied  covenant  in  a  lease;  and 
though  there  are  conflicting  decisions  on  the  point,  the  weight 
of  authority  inclines  to  the  side  of  implication.  Sergeant 
Williams  treats  the  law  as  if  it  were  so  settled  in  Thwmby  v. 
Plants  1  Saund.  231,  note  5.  Independent  of  that,  we  must 
look  at  the  word  to  discover  the  sense  in  which  it  was  used  by 
the  parties,  not  to  ascertain  how  far  it  will  bear  to  be  strained 
by  construction;  and  it  is  obvious  that  being  used  in  the  first 
instance  in  connection  with  words  of  time,  its  office  was  not 
even  to  acknowledge  a  debt,  for  that  was  done  more  directly  by 
the  certificate  of  deposit;  but  to  specify  the  day  when  the  de- 
positors should  have  their  money  again,  with  interest  for  the- 
use  of  it  in  the  mean  time.  Nor  do  the  superadded  words, ''  for 
the  use  of  B.  Patterson  &  Co.,  and  payable  only  to  their  order 
upon  the  return  of  this  certificate,"  make  the  case  a  jot  the- 
stronger.  The  agent  of  the  Messieurs  Patterson  deposited  their 
money  under  a  stipulation  that  it  should  be  returned  to  their 
special  order,  on  presenting  the  certificate,  with  interest  at  & 
day  certain.  The  word  ''payable"  was  introduced  a  second 
time,  evidently  not  to  create  an  express  undertaking,  but  to  add 
a  condition  to  the  undertaking  which  was  implied  by  the  law. 
It  was  to  restrain  the  generality  of  the  implied  obligation,  and 
not  the  more  explicitly  to  enunciate  it.  What  more  was  it  de- 
signed to  express,  than  would  have  been  expressed  by  the  word* 
''  returnable"  ?  Yet  that  word  would  no  more  create  an  express 
promise  than  would  the  word  "  accountable,"  which  was  not 
allowed  to  have  that  effect  in  Home  v.  Eed/eam,  The  word 
"payable"  naturally  expresses  no  more  than  that  the  thing  of 
which  it  is  predicated  is  the  subject  of  payment;  and  where  the- 
parties  have  used  it  in  its  natural  sense,  by  what  authority  shaU 
we,  who  profess  to  be  guided  by  the  intention  as  the  polar  stav 
of  interpretation,  say  that  they  have  used  it  in  a  different  one? 
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But  though  ihe  word  were  taken  for  an  express  promise,  it 
would  not  sustain  the  action,  unless  it  were  taken  also  for  an  ab- 
«olute  and  unconditional  one;  and  a  promise  to  pay  on  the  return 
of  the  certificate  would  have  been  contingent.  True  it  is  that 
fiuch  a  contingency  is  no  more  than  is  implied  in  every  promis- 
sory note;  for  ordinarily  there  can  be  no  recovery  at  law  where 
the  paper  is  lost  or  mislaid,  though  there  may  be  a  recovery  in 
equity,  indemnity  being  given;  but  it  is,  to  say  the  least,  doubt- 
ful whether  a  chancellor  could  relieve  against  the  express  terms 
of  a  contract  imposing  nothing  like  a  penalty.  Be  that  as  it 
may,  it  is  enough  for  the  defense  that  the  bank  did  not  consent 
to  pay  on  the  bare  order  of  the  depositors,  however  signified;  but 
on  the  foot  of  the  certificate  itself.  Had  it  been  contemplated 
that  the  ownership  of  the  deposit  should  be  transferable  only 
by  indorsement  of  the  certificate,  like  that  of  a  promissory 
note,  such  a  condition  would  have  been  useless;  for  the  indorse- 
ment would  have  been  inseparable  from  the  certificate,  and 
•could  not  have  been  presented  without  it;  but  not  so  a  check 
to  which  the  provision  was  intended  to  apply.  It  was  doubt* 
less  understood  that  the  ownership  of  the  deposit  might  pass 
indifferently  by  check  or  indorsement;  and  it  was  doubtless  to 
provide  against  inconsistent  transfers  and  consequent  embar- 
rassment of  the  bank  as  a  stakeholder  between  antagonist  claim- 
ants, that  a  condition  was  introduced,  which  was  as  foreign  to 
the  terms  of  a  promissory  note,  as  would  be  a  condition  to  pay 
out  of  a  jMurticular  fund. 

Again :  the  agreement  for  interest  is  a  special  one.  The  money 
was  deposited  on  the  second  of  July,  1839,  "  payable  twelve 
months  from  the  first  of  May,  1839,  with  five  per  cent,  interest 
till  due;''  and  if  the  parties  intended  to  reserve  interest  only 
from  the  date,  why  did  they  not  say  so,  and  name  the  ensuing 
first  of  May  as  the  day  of  payment?  They  seem  to  have  agreed 
that  interest  should  be  calcidated  from  a  day  past,  because  for 
no  other  purpose  than  to  express  such  an  agreement  was  it 
necessary  to  recur  to  a  day  past.  Had  it  been  intended  to 
designate  the  ensuing  first  of  May  as  the  day  of  payment,  and 
to  reserve  interest  from  the  date,  it  would  have  been  much  more 
oacfy  to  say  so  in  terms  than  by  circumlocution.  A  promissory 
note,  though  constituted  by  no  precise  form  of  words,  is  a  plain, 
unambiguous,  and  imconditional  promise  to  pay,  and  is  so  de- 
scribed in  all  the  transatlantic  authorities. 

It  is  argued  that  those  authorities  have  been  warped  by  the 
statutes  which  impose  stamp  duties  on  notes,  which  by  reason 
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of  their  penal  tendency,  are  to  be  construed  benignly.    In  only 
one  of  them,  however,  is  there  a  definition  of  the  instrument; 
the  others  left  it  to  be  dealt  with  as  it  stood  under  the  statute  of 
Anne.    By  5  G^o.  m.,  c.  184,  "all  receipts  for  money  de- 
posited in  any  bank,  or  in  the  hands  of  any  banker  or  bankers, 
which  shall  contain  any  agreement  or  memorandum,  importing 
that  interest  shall  be  paid  for  the  money  so  deposited,"  shall  be 
deemed  to  be  promissory  notes  within  the  purview  of  the  stat- 
ute; and  it  is  because  we  have  no  such  statute  here  that  we  hold 
this  certificate  not  to  be  negotiable.     It  will  be  perceived  that 
the  legislation  on  the  subject  widened  rather  than  narrowed  the 
frame  of  the  instrument,  as  it  was  originally  constituted;  and 
that  it  was  the  duty  of  the  judges  to  follow  out,  rather  than 
evade  the  policy  of  the  legislature,  for  the  suppression  of  those 
frauds  which,  we  are  told  by  Chief  Justice  Tindal,  in  Home  v. 
Bedfeam,  had  been  practiced  on  the  revenue.    They  must  con* 
sequently  be  supposed  to  have  held  everything  to  be  a  promis- 
sory note,  which  could  by  any  reasonable  construction  be 
brought  within  the  range  of  the  statutes.    Mr.  Dwarris  (Treat- 
ise on  Statutes,  736)  says  that  penal  statutes  are  taken  literally 
only  in  the  point  of  defining  and  setting  down  the  fact  und  the 
punishment;  and  for  the  position  that  the  court  is  not  to  nar- 
row the  construction  of  them,  he  quotes  the  words  of  Mr.  Jus- 
tice Buller,  in  Bex  v.  HodneU,  1  T.  R.  96:  **  We  are  to  look  to 
the  words  in  the  first  instance,  and  where  they  are  plain,  we  are 
to  decide  on  them.    If  they  are  doubtful,  we  are  to  have  re- 
course to  the  subject-matter."    As  the  letter  of  no  statute  was 
in  the  way  of  a  liberal  construction,  the  judges  were  doubtless 
disposed  to  adopt  it  so  far  as  the  words  of  the  statute  of 
Anne  would  bear.    But  before  22  Geo.  m.,  c.  83,  no  stamp 
duties  were  imposed  on  bills  or  notes;  and  the  series  of  de- 
cisions which  established  that  a  promissory  note  must  be  for  a 
sum  of  money  payable  absolutely,  and  not  contingently,  either 
as  to  amount,  person,  event,  or  fund,  began  even  in  the  reign  of 
William  III.     It  was  not  the  penal  consequences  of  the  stamp 
acts  there,  but  the  convenience  of  commerce,  which  compressed 
bills  and  notes  into  the  fewest  words,  importing  a  general  un- 
dertaking, unclogged  with  conditions. 

It  is  argued,  however,  that  whatever  be  the  character  of  the 
certificate,  the  indorsement  of  it  is  effectively  a  bank-check, 
which  has  most  of  the  properties  of  an  inland  bill.  But  not  to 
insist  on  the  rule  that  a  check  be  payable  to  bearer  on  demand, 
it  is  essential  that  it  be  not  merely  an  indorsement  to  order,  but 
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a  request  addressed  to  the  bank  to  pay,  on  presentment,  a  speci- 
fied stun  of  money;  and  in  these  particulars  an  indorsement  is 
deficient.  The  sum  requested  to  be  paid  could  be  ascertained 
only  by  reference  to  the  sum  specified  in  the  body  of  the  writ- 
ing, and  by  making  tho  certificate  a  part  of  the  supposed  check; 
thus  turning  it  from  a  certificate  of  deposit  into,  not  indeed  a 
promissory  note,  but  what  it  less  resembles,  an  inland  bill  of 
exchange.  None  but  a  commercial  instrument  is  a  subject  of 
reference  for  the  terms  of  an  indorsement.  True  it  is  that  the 
indorser  of  a  note  without  negotiable  words  is  responsible  on 
the  contract  by  reason  that  the  indorsement  is  a  new  drawing. 
But  such  a  note  is  nevertheless  within  the  statute  of  Anne, 
and  may  be  declared  on  as  such.  That  the  indorsement  of  a 
specialty  is  followed  by  no  commercial  responsibility,  was  de- 
termined in  FrevaU  y.  Fitch,  5  Whart.  325  [34  Am.  Dec.  558], 
which  is  decisive  of  this  part  of  the  case.  The  contract  of  in- 
dorsement is  not  an  independent  one,  but  a  parasite  which,  like 
the  chameleon,  takes  the  hue  of  the  thing  with  which  it  is  con- 
nected. Attached  to  commercial  paper,  it  becomes  a  commercial 
contract,  operating  as  a  contingent  guaranty  of  payment,  and  a 
transfer  of  the  title  where  iJie  paper  is  negotiable:  attached  to 
any  other  chose  in  action,  it  becomes  an  equitable  assignment 
of  the  beneficial  interest  without  recourse  to  the  assignor.  Now, 
that  the  instrument  befon)  us  is  not  a  commercial  one,  is  de- 
cisive of  the  cause.  For  purposes  of  transfer  merely,  it  was  pay- 
able to  order;  for  purposes  of  commercial  responsibility,  it  was 
not  negotiable.  It  was  a  special  agreement  to  pay  the  deposit 
to  any  one  who  should  present  the  certificate  and  the  deposit- 
or's order.  Why  was  it  held  in  LUlle  v.  Blackford,  1  Moo.  &  M. 
171,  that  the  words,  "  Mr.  L. ,  Please  to  let  the  bearer  have  seven 
pounds,  and  place  it  to  my  account,"  did  not  constitute  a  bill  of 
exchange?  Lord  Tenterden  said  it  was  because  the  request 
did  not  purport  to  be  a  demand  by  one  having  a  right  to  order. 
A  better  reason  seems  to  be  that  the  tone  of  the  request  did  not 
indicate  a  willingness  to  incur  the  responsibility  which  ensues 
from  the  drawing  of  such  a  bill.  The  indorsement  on  this  bill  is 
still  less  indicative  of  it,  and  no  more  resembles  a  banker's  check, 
than  would  the  indorsement  of  an  entry  of  deposit  in  a  bank-book. 
As  the  decision  on  this  point  is  conclusive  of  the  whole  matter,  it 
relieves  us  of  the  objection  to  the  action  on  the  ground  of  jMurties. 
Judgment  reversed,  and  a  procedendo  awarded. 

CiTBD  in  AtuUn  v.  Miller,  6  McLean,  156,  and  in  LdKtnon  Bank  v.  Math 
gan,  28  Pa.  St .  468.  to  the  point  that  a  certificate  of  deposit  ia  not  a  promisBoiy 
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note;  in  ChaarnUy  v.  DuUes,  8  Watts  ft  S.  301,  to  thepoiiit  that  an  inatniment  of 
the  same  kind  as  that  under  consideration  in  that  ease,  is  a  certificate  of 
•deposit,  transferable  by  indorsement,  which  does  not  render  the  indorser 
liable  for  its  payment;  in  OUUtpie  t.  Mather,  10  Pa.  St.  361,  to  the  point  that 
«n  indorsement  of  on  instmment  not  negotiable  does  not  vest  In  the  plaintiff 
« title  to  sue  on  it  in  his  own  name;  and  in  Raymond  y,  MiddleUmy  29  Id. 
4$3&»  to  the  point  that  a  contract  is  a  parasite,  which,  like  the  ohameleoii» 
takes  the  hue  of  the  thing  with  which  it  is  connected.  The  principal  case  is 
«lso  distingoished  in  Overton  ▼.  Tyler,  3  Id.  347. 

Kbqotiablb  Instbumknt,  What  is  a:  See  Thampton  v,  Sloan,  85  Am. 
Dec.  546,  note  551;  Cook  ▼.  SaUerUe,  16  Id.  432,  note  433.  See  also  note  to 
WooOey  ▼.  Sergeant,  14  Id.  421. 

SxALKD  Instrument,  though  in  Four  a  PaoMiaBOBT  Notb,  is  a  spe> 
cialty,  and  no  liability  arises  from  an  indorsement  thereon:  f^revaU  y.  Acft^ 
34  Am.  Dec.  558,  note  560. 

CxBTivioATES  OF  Depostt,  When  Nbootiablb:  See  note  to  WooOey  y.  fiar- 
ifoemi,  14  Am.  Deo.  426. 


Hennessy  v.  Western  Bane. 

[S  Watxs  Aim  SBBGBiarr,  800.] 

Died  ov  Assignment  Executed  bt  One  Partner  Onlt,  can  xrov  n 
Ayoided  on  that  ground,  when  the  property  has  been  delivered  to  the 
assignee. 

Assignment  by  Partners,  which  Stipulates  por  a  RsLEAaB,  is  Invalid^ 
unless  it  transfers  the  separate  estate  of  each  of  the  partners,  and  this 
although  it  may  not  affirmatiyely  appear  that  the  partner  who  failed  to 
execute  the  deed  of  assignment  had  any  separate  property. 

•Clause  in  Assignment  Giving  Assignee  Power  to  Appoint  Aoentb  and 
Attoritets  to  collect  the  assets  of  the  debtor,  and  to  remove  or  dismiss 
such  agents  or  attorneys,  does  not  invalidate  the  assignment;  nor  does  a 
clause  exempting  the  asdgnee  from  liability  for  effects  that  shall  not 
come  to  bis  hands,  or  for  losses  which  are  not  due  to  lack  of  diligenoe  and 
fidelity  on  his  part. 

Giving  More  Time  to  Foreign  Creditors  than  to  those  residing  within 
the  United  States,  within  which  to  execute  a  release,  does  not  make  the 
assignment  invalid.    Such  a  discrimination  is  but  just. 

Ebbob  to  the  district  court  of  the  cify  and  county  of  Phila- 
delphia. The  plaintiffs  had  obtained  a  judgment  against  Knox, 
Boggs  &  Co.,  and  issued  an  attachment  of  execution,  which  was 
levied  on  funds  in  the  hands  of  the  defendant,  deposited  there 
by  the  assignees  of  said  Knox,  Boggs  &  Go.  In  the  court  below, 
on  the  trial  of  the  plea  of  nvMa  bona,  the  court  granted  a  non- 
•suit  on  the  grounds  stated  in  the  opinion.  The  other  faotB  ap* 
pear  from  the  opinion. 

J.  IbUon  and  G.  Fatten,  for  the  plaintifib  in  error. 

MBrediih,  contra. 
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£7  Court,  BoGEBs,  J.  On  the  trial  the  defendant  moved  for 
a  nonsuit.  It  was  contended  by  the  plaintifib  that  they  were 
entitled  to  a  verdict  against  the  bank,  who  were  the  garnishees^ 
because  the  assignment  of  May,  1837,  appeared  on  its  face  in- 
sufficient to  transfer  the  property  of  Enox,  Boggs  &  Co.,  as 
against  their  creditors.  But  the  court,  disregarding  this  point, 
•ordered  a  nonsuit  on  the  ground  that  properly  fraudulently  as- 
signed, is  not  attachable  under  the  act  of  1836,  in  the  hands  of 
the  fraudulent  assignee.  In  this  opinion,  however,  the  court 
was  mistaken,  as  appears  from  the  case  since  decided  of  Stewart 
▼.  McIRnn,  5  Watts  &  S.  101  [39  Am.  Dec.  115].  But  if  the 
nonsuit  was  properly  ordered,  but  for  a  wrong  reason,  we  must 
suffer  it  to  stand;  and  this  makes  it  necessary  to  consider  the 
second  error  assigned, ' '  in  not  deciding  that  the  assignment  was 
fraudulent  and  void  as  against  the  creditors  of  Knox,  Boggs  & 
do.''  Various  reasons  are  urged  against  the  validity  of  the  as- 
signment, the  principal  of  which  are,  that  after  stipxdating  for 
a  release  from  the  creditors,  who  are  required  to  execute  the 
same  in  a  limited  time,  so  as  to  partake  of  the  fund,  the  assignors, 
who  were  partners,  have  neither  transferred  their  partnership 
nor  separate  estate.  Out  of  this  general  proposition  two  ques- 
tions arise:  first,  whether  the  assignment  being  by  deed  and 
made  by  two  of  the  partners  only,  is  not  binding  on  the  third, 
joid  therefore  void;  and  secondly,  whether  the  deed  is  void  be- 
^cause  it  contains  no  assignment  of  the  separate  property  of  one 
of  the  partners. 

After  the  case  of  Deckard  v.  Case,  6  Watts,  22  [30  Am.  Deo. 
287],  the  first  point  must  be  considered  as  settled  in  this  state. 
It  is  there  ruled  that  one  partner  may  transfer  the  whole  stock  in 
trade  of  the  firm;  and  if  possession  be  delivered,  and  the  trans- 
miction  be  bona  fide^  it  matters  not  whether  the  instrument  be 
under  seal  or  not.  Here  there  is  no  allegation  of  fraud,  and  in 
that  respect  it  comes  within  the  principle  of  the  case  cited. 
There,  as  here,  the  objection  was  made  without  avail,  that  one 
partner  can  not  bind  his  copartner  by  deed.  In  all  essential 
particulars  the  cases  are  identical.  The  principle  that  one  part- 
ner can  not  bind  his  copartner  by  deed,  only  holds  in  an  execu- 
tory and  not  an  executed  contract,  as  for  example,  where  a  part- 
ner seeks  to  bind  his  copartner  by  a  bond  for  the  payment,  of 
money,  or  the  performance  of  a  collateral  condition.  And  the 
•cases,  when  examined,  will  all  be  found  to  be  of  this  description. 
It  would  be  a  strange  misapplication  of  a  principle  which  has 
l)een  already  extended  far  enough,  that  where  a  partner  in  the 
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regular  oonrse  of  bneineBS  sells  an  article  by  a  oonhnct  under 
seal,  it  should  not  bind  the  firm;  and  fnrthr^r.  that  even  where' 
the  artide  is  delivered  in  ptmmanoe  of  the  contract,  it  may  be^ 
avoided.  It  has  been  decided  that  a  release  is  good  notwith- 
standing a  seal,  and  certainly  a  seal  would  not  destroy  the  effi- 
cacy  of  a  receipt:  Com.  Dig. ,  tit.  Merchant,  note  H,  153.  By  the^ 
execution  of  the  contract  consummated  by  deliveiy,  the  property 
is  transferred  to  the  assignees,  which  can  not  be  avoided  by  the 
fiict  that  the  instrument,  which  is  the  evidence  of  the  agreement,, 
is  under  the  seal  of  one  of  the  partners  only.  In  Harrison  v. 
Sterry,  5  Cranch,  800,  it  is  decided  that  an  assignment  of  funds 
for  the  payment  of  debts  is  in  the  course  of  trade;  and  whether 
it  be  a  general  or  partial  assignment,  can  make  no  difference,  for 
they  depend  upon  the  same  principle.  And  the  views  taken  by 
this  court  in  Deckard  v.  Oase,  are  borne  out  fully  in  Eobinaon  v. 
Orawder,  4  McCord,  519  [17  Am.  Dec.  762];  MiUa  v.  Barber,  4 
Day,  428,  and  Hodgea  v.  Harris,  6  Pick.  360. 

But  is  an  assignment,  which  stipxdates  for  a  release,  valid 
without  containing  a  transfer  of  the  separate  estate  of  each  of 
the  partners?  And  we  are  of  opinion  it  is  not.  The  creditors 
have,  under  such  circumstances,  a  right  to  require  a  transfer  of 
all  the  properly  liable  to  their  debts;  otherwise  they  may  refuse 
to  release,  without  losing  their  recourse  to  the  property  of  the 
debtor;  for  so  far  as  regards  the  creditors  who  do  not  come  into 
tho  terms  prescribed  by  the  deed,  it  remains,  notwithstanding 
the  assignment,  the  properly  of  the  debtor.  It  is  unreason- 
able to  require  the  creditor  to  release  his  debt,  unless  upon  the 
unconditional  surrender  of  the  whole  property  of  the  debtor, 
whether  it  consists  of  partnership  effects  or  of  the  separate  in- 
dividual property.  And  this  is  the  principle  clearly  asserted  in 
McClurg  v.  Lecky,  3  Penn.  83  [23  Am.  Dec.  64];  Paasmore  v. 
Eldridge,  12  Serg.  &  R.  201;  Adlum  v.  Yard,  1  Rawle,  163  [IS 
A^.  Dec.  608];  JohneUm'a  Heirs  v.  Harvy,  2  Penn.  92  [21  Am. 
Dec.  426];  and  McMister  v.  Marshall,  6  Binn.  338  [6  Am.  Dec 
458].  A  debtor  can  not  make  a  reservation  at  the  expense  of 
his  creditors,  of  any  part  of  his  income  or  property,  for  his  own 
benefit,  nor  can  he  stipulate  for  any  advantage  either  to  himself 
or  family.  It  would  be  in  vain  to  make  these  decisions,  if  in 
the  case  of  partnerships  each  partner  could  withhold  his  sepa- 
rate estate  from  his  creditors.  If  he  can  not  reserve  or  stipu- 
late for  any  advantage  to  himself  or  family,  for  the  same  reason 
he  can  not  be  permitted  to  withhold  his  separate  estate  from  hi» 
creditors,  and  at  the  same  time  exact  from  them  an  unoondi* 
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tional  release.  True,  it  may  not  appear  afiBnnatiyely  that  tiM 
partner,  who  neglected  or  refused  to  execute  the  deed,  had  anj 
separate  property;  but  this  is  totally  immaterial,  as  it  wouM 
not,  in  our  judgment,  help  the  assignment,  even  if  it  should  sub- 
sequently appear  that  the  debtor,  contrary  to  the  fact  in  ninety- 
nine  cases  out  of  a  hundred,  was  entirely  destitute  of  any  estate 
whatever.  It  is  an  indispensable  condition  to  the  validity  of  an 
assignment  of  an  insolvent  debtor,  that  the  deed  itself  shouU 
contain  a  transfer  of  all  his  property,  whether  belonging  to  the 
firm  or  to  each  partner  in  his  separate  capacity.  If  on  inspec- 
tion of  the  deed  the  creditors  observe  that  it  is  defective  in  that 
essential  particular,  they  may  refuse  to  execute  a  release,  and 
are  not  bound  to  investigate  the  fact  whether  the  partners  have 
or  have  not  separate  estate.  They  may  rely  on  the  common- 
sense  presumption  that  they  have  some  separate  property,  and  it 
would  be  unreasonable  to  require  them  to  go  further.  To  sufTer 
insolvent  debtors  to  omit  such  a  transfer,  would  lead  to  great 
frauds,  which  even  now,  with  every  care  and  circumspection,  it 
is  so  difficult  to  prevent.  In  truth,  under  our  imperfect  system, 
guard  as  we  may,  creditors  are  nearly  4f  not  quite  at  the  mercy 
of  their  debtors.  It  operates  as  a  means  of  coercion  on  them, 
with  every  advantage  on  the  side  of  a  fraudulent  debtor;  and 
this  would  be  much  increased  if  we  should  tolerate  assignments^ 
the  direct  tendency  of  which  would  be  a  temptation  to  withhold 
valuable  estates  from  the  grasp  of  creditors. 

But  this  is  not  only  true  in  principle,  but  we  have  the  benefit 
of  a  direct  decision  on  the  point.  The  creditors,  as  is  said  in 
Thomas  v.  Jenka,  5  Rawle,  226,  are  entitled  to  the  benefit  of  the 
whole  estate,  of  which  they  are  not  to  be  deprived  by  an  arrange- 
ment which  would  impose  upon  them  the  necessity  of  resorting 
to  a  part  of  it  in  exclusion  of  the  rest.  The  veiy  imposition  of  a 
choice,  which  might  prove  unfortunate,  would  be  an  exposure 
of  them  to  a  peril  which  they  are  not  bound  to  encounter.  An 
assignment,  therefore,  that  would  present  but  a  part  of  the 
effects  to  the  creditors,  and  refuse  the  rest,  is  necessarily  fraud- 
ulent, inasmuch  as  it  might  be  a  means  to  extort  an  unfair 
advantage.  Now  an  assignment  of  partnership  effects  only 
is  a  partial  one;  and  although  in  the  case  cited,  it  appeared 
affirmatively  that  the  debtor  had  separate  estate,  yet  the  cause 
did  not  turn  upon  that  point,  but  upon  the  broad  principle 
that  the  creditor  had  a  right  to  an  assignment  embracing  in  its 
terms  clearly  and  explicitly  as  well  the  separate  as  the  joint 
property  of  every  member  of  the  firm.    And  this  sorely  is  im- 
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posing  no  hardBhip  on  the  debtors;  for  if  they  have  separate 
estate,  the  creditors  are  entitled  to  the  benefit  of  it:  if  thej  have 
none,  the  deed  is  so  far  inoperative.  The  creditors  have  a  right 
to  the  chance  of  after-discovered  'property ,  of  which  it  may  be 
possible  the  debtors  at  the  time  of  the  execution  of  the  deed 
were  ignorant.  This  construction  has  this  great  recommendation 
in  my  mind,  that  it  may  in  many  cases  prevent  debtors  from  at- 
tempting to  impose  onerous  conditions  on  creditors,  taking  ad- 
vantage of  the  perilous  situation  in  which  they  may  place  tliem» 
who  may  for  this  reason  only,  be  constrained  to  take  part  rather 
than  run  the  risk  of  losing  their  whole  debt. 

We  see  nothing  wrong  in  that  part  of  the  deed  which,  in . 
order  to  facilitate  and  hasten  the  object  and  purx>o8e8  of  the 
assignment,  gives  full  power  to  assignees  to  appoint  and  em- 
ploy, according  to  their  discretion,  one  or  more  agents  or  attor- 
neys under  them,  with  full  or  limited  powers,  and  the  same  at 
pleasure  to  dismiss  and  revoke.  There  is  nothing  more  in  this 
clause  than  what  is  usually  contained  in  every  letter  of  attorney. 
And  in  this  case  such  a  provision  was  absolutely  necessary,  as  it 
will  be  literally  impossible  for  the  assignees  to  give  their  peiv 
sonal  attention  to  the  collection  of  the  numerous  debts  owing 
the  firm  in  different  parts  of  the  United  States.  Indeed  from 
necessity  the  assignees  would  have  the  same  authority,  even 
without  any  express  power  in  the  deed.  If  the  assignees  exer- 
cise their  discretion  improperly,  as  is  apprehended,  they  will 
subject  themselves  to  personal  liability.  Nor  do  we  see  any- 
thing exceptional  in  exempting  the  assignees  from  liability  for 
any  effects  that  shall  not  come  to  their  hands,  or  any  losses,  in- 
solvencies, or  defaults  that  shall  happen  in  the  execution  of  the 
trust,  either  in  the  sale  of  the  goods,  collection  of  debts,  or 
misconduct  of  agents  or  attorneys,  unless  in  cases  of  willful 
neglect  of  duty  or  want  of  proper  care,  diligence,  and  fidelity 
on  the  part  of  the  assignees.  As  I  construe  this  clause,  the 
assignees  can  claim  no  other  exemption  they  would  not  have 
been  entitled  to  without  it.  They  are  liable  for  want  of  care, 
diligence,  and  fidelity,  and  this  would  be  the  extent  of  their  re- 
sponsibility upon  the  general  principle  of  principal  and  agent. 
They  would  not,  at  common  law,  be  answerable  for  the  acts  of 
their  agents  where  proper  care  was  taken  in  their  selection,  un- 
less there  was  an  omission  of  ordinaiy  diligence  on  the  part  of 
the  assignees  in  compelling  them  to  perform  their  duty.  So 
also,  it  would  be  unjust  to  charge  them  with  property  which 
never  came  to  their  hands,  unless  it  appeared  that  it  might  have 
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been  lednoed  into  possession  and  was  not  so  in  oonseiiuence  of 
fheir  supineness  and  neglect. 

Neither  do  we  see  any  difficulty  in  the  way  of  the  assignees, 
axising  from  the  fact  that  persons  who  reside  in  the  United 
States  are  allowed  but  three  months,  whereas  those  who  reside 
out  of  the  United  States  are  allowed  nine  months  to  execute  a 
release.  Such  a  discrimination  is  but  just,  as  it  gives  every 
creditor  a  sufficient  time  to  examine  the  assignment,  inquire  as 
to  the  assets  of  the  debtor,  comply  with  its  requisitions,  and 
thereby  entitle  himself  to  a  jMurticipation  in  the  fund.  A  cred* 
itor  should  decide  on  the  expediency  and  justice  of  releasing  his 
debt,  with  a  view  to  that  debt,  the  conduct  of  the  debtor,  the 
amount  of  his  assets,  and  not  with  a  reference  to  the  probable 
action  of  other  creditors. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

AssioKMKNT  ExBOOTKD  BT  Ons  OF  THS  Partnxbs  in  the  finn  name  \m  good, 
it  appearing  that  both  partners  acknowledged  the  instniment:  Pike  y.  Bacon^ 
38  Ain.  Dec.  259;  Bovoen  v.  Clarke  1  Bias.  134,  citing  the  principal  case. 

BssESVATiOK  Ikvalidatss  Assionmsnt:  See  note  to  Pike  ▼.  Bacon^  3ft 
Am.  Deo.  259,  and  the  cases  there  collected;  JoKm  v.  BciUn,  12  Pa.  St.  343, 
dting  the  principid  case. 

The  principal  cabb  is  cited  in  Forbu  ▼.  ScanneU,  13  Gal.  289,  to  the 
point  that  one  partner  can  transfer  the  whole  of  the  partnership  property;  ia 
Chrier  v.  Hood,  25  Pa.  St.  433,  to  the  point  that  one  partner  may  assign  the 
whole  of  the  partnership  property  for  a  bonaJUU  partnership  purpose;  in 
Heckman  y.  Mestinffer,  49  Id.  473,  to  the  point  that  an  assignment  by  part- 
ners stipulating  for  a  release,  is  not  yalid  without  containing  a  transfer  of  the 
separate  estate  of  each  partner;  in  Jones  v.  Homer,  60  Id.  218,  as  a  case  ia 
which  a  writing  under  seal,  made  under  parol  authority,  was  sustained;  and 
in  Sehmertz  v.  Shreeve,  62  Id.  460,  to  the  point  that,  by  the  execution  of  a 
oontract,  consummated  by  delivery,  the  property  is  transferred  to  the  assign- 
ees, and  the  assignment  is  not  invalidated  by  the  fact  that  the  instrument  is 
nnder  the  seal  of  one  only  of  the  partners. 


Johnson  v.  Habt, 

[6  Watts  amd  Skbobjjit,  S19.] 
OaAMT  ov  Lanb  to  a  Husband  and  Witb  atd  to  a  Thxbd  Pkbsov,  and 
their  heirs,  as  tenants  in  common  and  not  as  joint  tenants,  conveys  one 
moiety  to  the  husband  and  wife,  and  the  other  moiety  to  the  third  person. 

Ejeotmxnt  brought  by  Lydia  Hart  against  Sarah  S.  Johnson 
and  the  children  of  John  Hart,  deceased,  to  recover  the  differ- 
ence between  one  third  and  one  half  of  certain  premises  con- 
Tejed  by  Mrs.  De  Brahm  to  Mrs.  H.  Speakxnan  and  John  Hart 
and  lijdia  his  wife,  to  hold  to  them  and  their  heirs  and  assigns 
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as  tenants  in  oommon,  and  not  as  joint  tenants.  Judgment  was 
altered  for  the  plaintiff,  on  a  case  stated,  for  one  half  of  the 
premises.    The  other  facts  soffidentlj  appear  from  the  opinion. 

WUhams,  for  the  plaintiff  in  error. 
Frice^  contra. 

£7  Court,  EsNKKDT,  J.  The  only  question  raised  in  this  case 
is  whether  under  the  deed  from  Mary  de  Brahm  to  TT«itithA 
Speakman  and  John  Hart  and  Lydia  his  wife,  Hannah  Spealc- 
man  took  an  undivided  moieiy  of  the  estate  thereby  conveyed 
or  only  an  undivided  third  part  thereof;  or,  in  other  words, 
whether  John  Hart  and  Lydia  his  wife  did  not  each  take  an 
equal  undivided  third  part  of  the  same  as  tenants  in  common,  or 
only  an  undivided  moiety  of  the  whole,  to  be  held  by  them  jointly 
as  tenants  in  common  with  Hannah  Si)eakman.  Had  the  estate 
been  granted  to  them  to  be  held  as  joint  tenants  and  not  as  ten- 
ants in  common,  it  would,  according  to  all  the  authorities  on 
the  subject,  be  quite  clear  that  Hart  and  his  wife  would  only 
have  taken  an  undivided  moieiy  of  the  whole,  and  TT^nnftTi 
Speakman  the  remaining  moiety.  But  it  is  contended  that  as 
the  estate  was  granted  to  them  to  hold  the  same  as  tenants  in 
common  and  not  as  joint  tenants,  each  of  the  three,  therefore,  in 
•rder  to  carry  into  effect  fully  the  meaning  of  the  words  of  the 
habendum,  must  be  considered  as  having  taken  an  equal  undi- 
vided third  part  thereof.  And  in  support  of  this  Mr.  Preston 
m  his  first  volume  on  estates,  p.  132,  has  been  cited,  where  he 
says:  ''In  point  of  fact  and  agreeable  to  natural  reason,  free 
from  artificial  deductions,  the  husband  and  wife  are  distinct  and 
individual  persons;  and  accordingly  where  lands  are  granted  to 
them  as  tenants  in  common,  thereby  treating  them  without  any 
respect  to  their  social  union,  they  will  hold  by  moieties,  as  other 
distinct  and  individual  persons  will  do."  And  Mr.  Preston,  to 
sustain  what  he  has  thus  said,  refers  to  Go.  Lit.  187  b,  where 
Lord  Coke  says:  "  If  a  man  make  a  lease  to  A.  and  to  baron 
and /erne,  viz.,  to  A.  for  life,  to  the  husband  in  tail,  and  to  the 
feme  for  years,  in  this  case  it  is  said  that  each  of  them  hath  a 
third  in  respect  to  the  severalty  of  their  estates."  Then  Mr. 
Preston  proceeds  to  say:  ''Also  when  a  grant  is  made  to  a  hus- 
band and  his  wife  and  a  third  person  as  tenants  in  common, 
each  of  these  three  will  have  a  distinct  and  separate  interest  in 
and  tenancy  of  a  third  part." 

Now  although  it  may  well  be  in  the  case  mentioned  by  Lord 
Coke,  that  the  husband  and  wife  would  each  take  a  third,  as  a 
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«eparate  and  distiuct  estate  is  given  to  each  of  them  severallj 
in  express  terms,  so  that  if  they  take  at  all  consistently  with 
the  terms  of  the  grant,  it  must  be  a  several  and  not  a  joint  in- 
terest; but  in  the  case  put  by  Mr.  Preston,  the  same  meaning 
does  not  necessarily  apply;  for  to  many  purposes,  if  not  gener- 
ally, husband  and  wife  are  regarded  as  one  person  only  in  law; 
and  as  the  case  in  its  terms  does  not  preclude  this  idea  of  unity, 
they  may  be  considered  as  taking  a  joint  interest  in  an  undi- 
vided moieiy  of  the  whole,  and  as  holding  the  same  as  tenants 
in  common  with  the  third  person,  who  has  and  holds  the  other 
moiefy  also  as  tenant  in  common. 

Hence,  according  to  Littleton,  sec.  291,  if  a  joint  estate  be 
made  of  land  to  husband  and  wife  and  to  a  third  person,  the 
husband  and  wife  have  but  a  moiety  in  law,  and  the  third  per- 
son th^  other  moiety,  because  the  husband  and  wife  are  but  one 
person  in  law.  Bracton  saith:  Yir  et  uxor  sunt  quasi  unica  per- 
sona, quia  caro  una  et  sanguis  unus:  Co.  Lit.  187  b.  ''And 
therefore,"  says  Judge  Blackstone,  in  the  second  volume  of  his 
<!ommentaries,  p.  182,  "if  an  estate  in  fee  be  given  to  a  man 
«nd  his  wife,  they  are  neither  properly  joint  tenants  nor  tenants 
in  common;  for  husband  and  wife  being  considered  as  one  per- 
eon  in  law,  they  <5an  not  take  the  estate  by  moieties,  but  both 
are  seised  of  the  entirety  per  ioui  el  rum  per  my;  the  consequence 
of  which  is  that  neither  the  husband  nor  the  wife  can  dispose  of 
any  part  without  the  assent  of  the  other,  but  the  whole  must  re- 
main to  the  survivor."  And  in  a  case  before  Lord  Keeper 
North,  Skin.  182,  A.  B.,  having  three  nieces,  one  of  whom  had 
a  husband,  bequeathed  a  legacy  to  the  husband  and  wife  and 
the  other  two  equally;  and  held  that  the  husband  and  wife  took 
one  third  only  of  the  legacy,  and  that  the  remaining  two  nieces 
took  each  a  third  thereof;  because,  as  the  lord  keeper  said,  the 
husband  and  wife  took  only  as  one  person,  according  to  the  rule 
of  the  common  law.  So  in  Barber  v.  Harris,  15  Wend.  615, 
where  by  a  deed  of  settlement,  the  grant  was  to  a  husband  and 
wife  and  to  six  of  their  children,  naming  them,  and  to  such 
other,  etc.,  to  hold  as  tenants  in  common,  it  was  ruled,  that 
the  husband  and  wife  took  only  as  one  person,  notwithstanding 
the  estate  was  granted  to  them  to  be  held  in  common  and  not 
jointly. 

It  would  therefore  seem,  according  to  the  weight  of  authority 
and  opinion  too,  that  John  Hart  and  Lydia  his  wife,  took  only 
a  moiety  of  the  estate  conveyed  by  tiie  deed  from  Mary  de 
Brahm^  and  not  each  one  third  thereof,  as  contended  l^  the 
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ootmsel  for  the  plaintiff.  This  constmction  also  appears  to  Y» 
more  oonsonant  to  the  intention  of  the  parties,  as  indicated  by 
the  form  of  the  expression  used,  both  in  the  premises  and  the^ 
habendum  of  the  deed,  for  the  purpose  of  descrifaing  or  desig- 
nating the  grantees,  which  is  as  follows,  Tiz. :  *'  Hannah  Speak- 
.  man  of,  etc.,  and  John  Hart  of,  etc.,  and  Ljdia  his  wife,  of  th& 
other  part;"  thus  naming  and  describing  them  in  the  same  man- 
ner precisely  as  if  it  had  been  intended  to  make  Hart  and  his^ 
wife  take  as  one  person  only.  Had  it  been  intended  to  make 
fhem  take  as  two  distinct  and  indi^idnal  persons,  such  intention 
wonld  have  been  better  and  more  clearly  expressed  by  having 
omitted  the  conjunction  *'and,"  inserted  immediately  before^ 
the  name  of  Hart,  after  naming  Hannah  Speakman.  Then  it 
would  have  read:  **  Hannah  Speakman  of,  etc.,  John  Hart  of, 
etc.,  and  Lydia,  his  wife,  etc."  But  it  is  not  necessary  to  say 
here  that  this  change,  had  it  been  obserred,  would  have  been 
sufficient  to  have  given  to  Hart  and  his  wife  each  one  third  of 
the  estate,  as  language  showing  such  design  beyond  all  question 
or  doubt,  could  have  been  employed,  had  the  parties  so  intended 
it.  It  is  enough  to  say  that  the  language  of  the  deed  does  not 
show  it  clearly,  and  hence  we  are  of  opinion  that  Hart  and  his 
wife  took  only  a  moiety  of  the  estate  conveyed,  and  that  TTi^T^iiftli 
Speakman  took  the  other  moiety  thereof. 
Judgment  affirmed. 

CiTSD  in  Stuchey  y.  Ke^e,  26  Pa.  St.  399,  in  I^neneh  ▼.  Mthat^  66  Id.  288, 
sod  in  OiHon  y.  Dixon,  65  Id.  398,  to  the  point  that  a  oonYeyanoe  to  husband 
and  wife  creates  an  estate,  the  whole  of  which  oontinnes  in  the  tonrivor  afttt 
the  death  of  one  of  them. 


SooTT  V.  Wells. 

[6  Watts  azid  BsBOiAirr,  8A7.] 

AB80LUTK  Dbijvsrt  07  CHATTEL  PiTBSCAirr  TO  Babgain  PnuTBcr,  OT  oapv 
Ue  of  being  made  so  by  reference  to  something  else,  or  to  an  arbiter, 
Yests  the  ownership  in  the  purchaser.  And  therefore,  a  sale  of  a  raft  of 
boards  at  so  mach  per  thousand  feet,  and  delivery  thereof  to  the  buyer, 
changes  the  property,  although  the  number  of  feet  contained  therein  re- 
mains to  be  ascertained. 

Wexbs  Chattel  has  bben  UyooNDinoNALLT  Sold  and  Delivsssd,  na 
subsequent  negotiations  in  reference  thereto,  that  afterwards  fail,  can 
alter  the  terms  of  the  sale  or  affect  the  title  of  the  property. 

AoBiTT  to  Sell  Chattel  mat  be  Witness  for  the  Owkeb  in  an  action 
for  the  price  thereof,  unless  it  be  proYed  that  he  is  liable  for  negligence 
or  misfeasance,  and  without  such  proof  the  law  presumes  against  his 
negligence  or  misfeasance. 
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EzrosxTRB  TO  PossiBiLiTT  OF  ACTION  IB  A  ConrmtQzvT  Intebest,  whicb 
goes  only  to  the  credibility  of  a  witneis.        ' 

Assumpsit,  by  Wells  against  Scott,  in  which  a  verdict  and 
judgment  were  rendered  for  plaintiff.  The  other  facts  are  suffi- 
ciently stated  in  the  opinion. 

L.  A.  ScoU,  for  the  plaintiff  in  error. 

J.  M.  Bead,  corUru. 

By  Court,  Qibsok,  C.  J.  The  material  question  is,  whether 
the  property  passed  by  the  sale  and  deliveiy  in  the  first  in- 
Btance.  The  facts  were  not  contested.  Eldred,  the  vendor's 
agent,  sold  a  raft  of  boards  to  Tustin,  the  purchaser's  agent,  at 
a  certain  rate  the  thousand  feet,  and  delivered  it  to  a  person 
employed  by  the  latter  to  take  it,  at  the  purchaser's  expense  and 
risk,  from  Bichmond,  on  i'ae  Delaware,  to  a  place  on  the  Schuyl- 
kill, where  it  was  afterwards  moored.  The  delivery  was  uncon- 
ditional, pursuant  to  the  contract,  and  complete:  why,  then, 
did  it  not  pass  the  property  and  put  it  at  the  purchaser's  risk  ? 
Because,  say  the  purchaser's  counsel,  the  number  of  feet  con- 
tained, or  the  sum  total  of  the  price,  was  not  settled  by  the 
terms  of  the  contract;  and  the  consequence  attempted  is,  that 
the  sale  was  imperfect  in  its  members.  Had  there  been  no  de- 
livery, or  a  conditional  one,  the  purchaser  would  not,  perhaps, 
have  been  bound  till  the  number  of  feet  and  entire  price  had 
been  ascertained;  but  the  parties  evinced,  by  taking  the  last 
step,  that  nothing  remained  to  be  done  in  order  to  perfect  the 
contract. 

If  I  deliver  a  chattel  in  execution  of  an  agreement  to  sell  it  in 
terms  to  be  fixed  subsequently,  the  ownership  and  risk  of  the 
property  doubtless  remain  with  me  in  the  mean  time;  but  such 
deliveiy  is  conditional,  and  after  an  ineffectual  effort  to  perfect 
the  sale,  no  delivery  at  all.  On  the  other  hand,  it  is  a  rule, 
perhaps  without  exception,  that  whenever  there  has  been  an  ab- 
solute delivery  pui'suant  to  a  bargain  perfect  in  its  members,  or 
capable  of  being  made  so  by  reference  to  something  else  than 
supplemental  conditions  by  the  parties,  or  an  arbiter  appointed 
by  them,  the  ownership  of  the  property  is  vested  by  it.  I  grant 
that  a  sale  may  be  fatally  defective  in  its  members;  and  that,  by 
the  civil  as  well  as  the  common  law,  the  specification  of  a  price 
is  necessary  to  constitute  it.  But  there  is  abundant  authority 
to  show  that  it  may  be  supplied  by  arbitrament,  where  there  is 
a  provision  in  the  contract  for  it;  and  why  not  by  calculation 
where  the  contract  furnishes  a  basis  for  it?    Surely,  the  price 
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is  certain  enough  when  the  sum  of  it  can  be  obtained  by  com* 
putation.    For  instance,  I  sell  my  fat  ballocks  giazing  in  a  par 
ticolar  field,  at  so  much  the  head;  there  are  five  of  them,  but  the 
number  is  not  specified  in  the  contract;  thej  are  delivered  and 
driven  away,  but  rush  over  a  precipice  and  break  their  necks: 
surely  it  will  not  be  said  that  I  am  to  lose  the  price  of  them, 
because  the  aggregate  amount  of  it  or  the  number  was  not  speci- 
fied by  the  terms  of  the  bargain.    Yet  the  principle  is  necessarily 
the  same,  whether  the  number  be  five  or  five  hundred.     But  I 
would  be  bound  to  bear  the  loss,  were  the  number,  however  in- 
^considerable,  determinable  by  a  process  provided  in  the  con- 
tract.   But  where  no  such  process  is  provided,  may  not  a  farmer 
sell  his  growing  crop  by  the  bushel,  so  as  to  change  the  owner- 
ship of  it  in  the  mean  time,  without  fiizing  the  quantity  by  an 
estimate  before  it  is  threshed?    To  sell  by  the  bushel  and  fix 
the  quantify  would,  in  effect,  be  to  sell  for  a  round  sum.     Had, 
indeed,  the  agents  of  the  parties  before  us  made  it  a  condition 
that  the  number  of  feet  in  the  raft  should  be  counted  or  esti- 
mated by  a  particular  person,  the  sale  would  have  been  incom- 
plete, and  the  property  at  the  vendor's  risk  till  that  were  done, 
insomuch  that  he  might  have  passed  the  title  to  another,  leav- 
ing the  prior  vendee  to  his  action  for  a  breach  of  the  contract; 
but  by  the  bargain  actually  made,  the  vendor  sold  just  so  many 
feet  as  the  raft  actually  contained.    There  is  no  process  pointed 
out  to  ascertain  the  number;  and  why  may  he  not  recover  in 
proportion  to  the  number  ascertained  by  the  evidence?    A  sale 
is  imperfect  only  where  it  is  left  open  for  the  addition  of  terms 
necessary  to  complete  it,  or  where  it  is  deficient  in  some  indis- 
pensable ingredient  which  can  not  be  supplied  from  an  extrinsic 
source.    But  when  possession  is  delivered  pursuant  to  a  con- 
tract, which  contains  no  provision  for  additional  terms,  the 
parties  evince,  in  a  way  not  to  be  mistaken,  that  they  suppose 
the  bargain  to  be  consummated.    Even  where  actual  possession 
has  not  been  taken,  the  ownership  and  risk  pass  by  the  con- 
tract, if  nothing  remains  to  be  done  to  the  property  by  the 
vendor,  such  as  counting,  measuring,  weighing,  or  filling  up,  to 
ascertain  the  number,  quantity,  or  weight.    Thus,  in  Bugg  v. 
Minetl,  11  East,  210,  turpentine  had  been  sold  at  so  much  the 
hundred-weight,  in  casks,  to  be  taken  at  the  marked  quantity, 
except  two,  out  of  which  the  others  were  to  be  filled  up  before 
delivery;  and  those  two  were  sold  as  containing  indefinite  quan- 
tities.   The  buyer  employed  a  person  to  do  the  filling,  but  be« 
iore  he  completed  it,  the  warehouse,  with  its  contents,  was  de- 
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4itroy6<l  by  fire;  and  it  was  held  that  the  property  in  those  filled 
up  had  passed  to  the  buyers,  because  nothing  remained  to  be 
-done  to  them  by  the  vendors.  Now  the  number  of  them,  like 
the  number  of  feet  in  this  raft,  could  be  ascertained  only  by  ex- 
trinsic proof;  and  the  case,  therefore,  is  in  point. 

In  perfect  consistence  with  it  is  Zagury  v.  FwmeU^  2  Camp. 
1240,  in  which  a  sale  of  goat-skins  by  the  bale,  containing  a  speoi- 
fied  number,  was  held  not  to  x)a8s  the  property,  because  the  usage 
of  the  trade,  which  was  consequently  a  part  of  the  contract,  made 
it  the  duty  of  the  seller  to  count  the  skins  in  each  bale  before 
they  were  delivered.  So  in  Hanson  v.  Meyer ^  6  East,  614,  an 
.agreement  to  sell  all  the  vendor's  starch  in  a  particular  ware- 
house, at  so  much  the  hundred-weight,  the  number  of  hundreds 
to  be  ascertained  before  delivery,  did  not  presently  pass  the 
ownership.  There  is  no  lack  of  authority  for  the  principle, 
that  while  anything  remains  to  be  done  by  the  terms  of  the  con- 
tract, to  ascertain  the  entire  price,  the  property  remains  at  the 
risk  of  the  vendor;  and  in  WUhera  v.  LysSy  4  Campb.  237,  the 
«ale  of  an  imascertained  quantity  of  rosin  in  a  particular  ware- 
house, not  taken  away  but  requested  to  be  kept  in  the  names 
and  at  the  disposal  of  the  purchasers,  was  held  not  to  have  been 
completely  delivered;  but  it  certainly  would  have  been  other- 
wise had  the  actual  custody  of  it  been  changed.  In  that  event 
the  sale  would  have  been  perfect,  provided  the  quantity  could 
liave  been  ascertained  by  proof.  In  the  case  before  us,  the  raft 
was  actually  delivered;  and,  in  the  absence  of  stipulation  to  the 
oontraiy,  the  delivery  evinced  that  no  more  was  to  be  done  by 
the  seller.  Had  he  been  unable  to  prove  the  number  of  feet 
which  were  contained  in  it,  the  sale  would  have  been  incom- 
plete, and  he  could  not  have  recovered.  As  he  was  able  to 
satisfy  the  jury  on  that  head,  we  must  take  it  that  the  title 
passed  to  the  vendee.    Did  the  subsequent  transactions  revest  it  ? 

The  jury  were  left  to  judge  of  the  authority  given  to  the 
agents  as  a  question  of  fact;  and  as  there  was  evidence  to  found 
a  conclusion  that  their  powers  were  general,  we  must  treat  the 
case  as  if  the  fact  were  so;  and  we  must  say  that  Eldred  was 
competent,  with  the  assent  of  the  other  party,  to  rescind  the 
43ale,  revest  the  title,  and  make  a  conditional  sale  to  the  same 
vendee  on  terms  which  would  leave  the  property  at  his  prin- 
cipal's risk  till  the  conditions  were  performed.    Was  that  done? 

It  certainly  was  not  intended.  When  he  first  met  Scott,  the 
purchaser,  there  was  no  proposal  on  either  side  to  recede  from 
the  bargain  or  alter  its  terms.     On  the  contrary,  Scott  expressly 
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ratified  what  had  been  done,  and  in  addition,  proposed  to  fix 
the  number  of  feet  by  an  estimate,  to  which  Eldred  acoeded, 
and  a  day  was  appointed  to  meet  at  the  raft  and  make  it.  This 
new  agreement,  it  will  be  remarked,  was  not  only  an  indepen- 
dent but  a  conditional  one,  and  being  itself  imperfect,  was  of 
no  force,  being  unexecuted.  At  the  day  apj>ointed,  Eldred  and 
Tustin  came,  and  met,  not  Scott,  but  a  person  on  his  part,  who 
said  that  Scott  would  attend;  but  he  came  not,  and  nothing  was 
done.  Eldred  then  sought  him,  found  him,  and  agreed  with 
him  to  have  the  raft  taken  out  of  the  water  and  counted  at  a 
day  named.  Eldred  again  attended  and  Scott  did  not,  so  that 
the  second  agreement  turned  out  to  be  as  abortive  as  the  first, 
and  both  became  as  inoperative  as  if  they  had  not  been  made. 
Moreover,  it  is  obvious  that  neither  of  them  was  intended  to  im- 
pair or  alter  the  sale.  The  object,  a  distinct  and  independent 
one,  was  to  relieve  the  purchaser  from  the  alternative  of  taking  the 
agenfs  word  for  the  nimiber  of  the  feet,  or  taking  the  trouble  to 
ascertain  it  for  himself.  To  hold  that  this  turned  the  previous 
absolute  sale  into  a  conditional  one,  out  of  which  the  buyer  could 
creep  by  refusing  to  co-operate  in  what  was  further  to  be  done, 
and  thus  leave  the  property  on  the  vendor's  hands  at  a  place 
remote  from  tho  market,  would  be  not  only  unreasonable  but 
inconsistent  with  tho  evident  purpose  of  the  parties. 

As  to  the  declarations  of  Scott,  on  the  one  hand,  that  he  had 
once  considered  himself  the  owner  of  the  raft,  and  the  consent 
of  Eldred  to  remove  it  to  Harding's  landing,  on  the  other,  it  is 
enough  to  say  that  these,  though  indicative  of  the  understand- 
ing of  the  contract  by  the  parties,  were  not  conclusive  of  the 
title,  and  that  they  were  properly  left  to  the  jury.  What  is 
conclusive  of  it,  however,  is,  that  the  terms  of  the  sale  were  un- 
conditional and  su£Sciently  certain  to  pass  the  property  in  the 
first  instance;  that  there  was  no  evidence  of  an  act  done  to  re- 
scind or  alter  it,  and  that  when  the  subsequent  negotiations 
failed,  they  left  the  contract  where  they  found  it. 

It  is  impossible  to  imagine  an  objection  to  the  competency  of 
Eldred  as  a  witness.  The  suggestion  is,  that  he  may  have  in- 
curred liability  to  his  principal  for  negligence  or  misfeasance, 
from  which  he  would  be  exonerated  by  a  recovery  in  this  action; 
the  answer  to  which  is,  that  there  was  no  evidence  of  negligence 
or  misfeasance,  and  that,  in  the  absence  of  proof  of  it,  the  law 
presumes  against  it.  Besides,  exposure  to  the  possibility  of  an 
action  is  one  of  those  contingent  interests  which  go  only  to 
oredibilify.     Such  were  the  principles  that  ruled  a  similar  point 
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in  JUcCreedy  t.  The  SchuyUnU  Navigaiion  Co.,  8  Whart.  424» 
and  which  rule  the  point  before  us. 
Judgment  affirmed.  

Deliyxbt,  What  Sutvioxekt  to  Paiss  Tftlb  to  GaATTiLB:  See  JeweU  t* 
Lincoln,  81  Am.  I>eo.  36,  note  39,  where  other  cases  in  this  series  are  collected. 

Thx  pbinoipal  case  la  orrsD  in  DennU  y.  Alexander^  8  Pa.  St.  51,  to  th* 
point,  that  it  is  not  law  that  the  right  of  property  can  not  pass  so  long  as  the 
qnanti^  of  the  thing  sold  remains  to  be  ascertained;  in  Hutehhuony,  Hunter, 
7  Id.  142,  to  the  point,  that  parties  to  a  contract  of  sale  mnst  be  agreed  as  to 
the  specific  goods  on  which  the  contract  is  to  attach,  before  there  can  be  a 
baigain  and  sale;  in  Weaver  y.  Wood,  9  Id.  223,  and  in  Window  y.  Leonard^ 
2i  Id.  16,  to  the  point,  that  the  terms  of  a  sale  are  certain  enough,  where  the 
price  of  the  thing  sold  can' be  ascertained  by  computation;  in  OMen  y.  Offden, 
15  Id.  632,  to  the  point,  that  the  property  passes,  although  the  things  sold  are 
to  be  ooonted  before  being  taken  away  by  the  purchaser;  in  Lester  y.  McDoweU, 
18  Id.  95,  Thompeon  y.  Franks,  2n  Id.  329,  and  BigUy  y.  Risher,  63  Id.  165, 
to  the  point,  that  while  anything  remains  to  be  done,  by  the  terms  of  the 
eontract,  to  ascertain  the  entire  price,  the  property  remains  that  of  the 
▼endor,  and  at  his  risk;  and  in  WHUams  y.  Oeity,  31  Id.  464,  to  the  point, 
that  a  general  agent  to  make  sales  is  competent  to  rescind  a  contract  of  sale^ 
with  the  consent  of  the  other  party. 


Dbexel   v.  Man. 

[6  Watts  mxd  Btaasjen,  886.] 
Thb  SmnuDix  Coubt  can  not  Issux  Mandamus  to  the  district  coart  of  the 
city  and  county  of  Philadelphia,  to  compel  the  judge  of  said  ooort  to 
sign  a  bill  of  exceptions. 

On  the  petition  and  affidavit  of  Drezel,  the  plaintiff  in  error, 
fhia  court  granted  a  rule  upon  Judge  Stroud,  of  the  district  court 
of  the  cify  and  county  of  Philadelphia,  to  show  cause  why  a 
mandamus  should  not  issue  to  him,  commanding  him  to  sign 
the  bill  of  exceptions  tendered  to  him  by  said  Drexel's  counsel, 
oontaining  a  general  exception  to  the  whole  of  the  judge's 
charge,  and  the  charge  itself  in  full.  On  the  return  of  the  rule, 
the  learned  judge  put  in  an  answer,  in  which  he  alleged  that, 
according  to  law,  the  pretended  bill  of  exceptions,  mentioned  in 
the  petition,  ought  not  to  have  been  allowed  by  him,  but  on  the 
contrary,  it  was  his  duty  to  refuse  to  seal  the  same. 

Jack,  for  the  rule. 

By  Court,  Gibson,  C.  J.  It  is  strange  that  the  writ  of  man* 
damns  should  still  be  supposed  to  give  remedy  in  a  case  like 
the  present.  It  is  true  that  it  does  so  in  New  York,  as  appears 
by  The  People  t.  The  Judges  of  Waahington  Oowniy,  2  Cai.  97, 
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the  secret  of  which  is,  that  the  matter  is  regulated  there  by  a 
particular  statute  of  the  state.  I  have  seen  no  case,  English  or 
American,  which  indicates  that  it  may  be  used  for  the  purpose 
as  a  prerogative  writ.  In  England  it  certainly  may  not;  for  we 
are  told  by  Lord  Coke,  2  Inst.  42G,  that  the  proper  remedy  is  a 
writ  specially  framed  on  the  statute  W.  2;  and  accordingly 
we  find  a  form  for  it  in  the  register,  page  182,  setting  forth 
the  circtunstances  of  the  case,  and  commanding  the  judges^ 
if  they  be  true,  to  affix  their  seals  to  the  bill.  If  they  return 
that  they  are  untrue,  the  superior  court  proceeds  no  further^ 
but  leaves  the  complainant  to  his  action  for  a  false  return,  m 
which  their  truth  is  tried  according  to  the  course  of  the  com* 
mon  law.  Such  a  remedy  certainly  resembles  an  alternative- 
mandamus;  still  it  is  not  a  prerogative  writ,  but  specific,, 
grounded  on  a  statute.  That  no  instance  of  its  use  is  to  be 
found,  was  said  by  counsel  in  Bridgman  v.  Edit,  Show.  P.  0. 
122,  to  be  because  no  English  judge  had  ever  refused  to  allow 
a  proper  exception.  However  that  may  be,  recourse  might  oer> 
tainly  be  had  to  it  there,  and  a  writ  might  be  framed  in  con- 
formity to  it  here.  But  if  we  have  no  precedent  for  an  actual 
recourse  to  it,  neither  have  we  a  precedent  for  a  successful  re- 
course to  a  mandamus  as  a  substitute  for  it.  In  place  of  that, 
it  was  very  seriously  doubted  in  The  Commonwealthy.  The  Judge9 
oftJw  Common  Pleas,  3  Binn.  273;  S.  C,  1  Serg.  &R.  187;  Morris 
V.  Buckley,  8  Id.  211;  and  in  KoWs  Case,  4  Watts,  154,  whether 
a  mandamus  lies  to  a  county  court  for  any  purpose  whatever. 
The  point  has  not  been  decided,  nor  is  it  necessary  to  decide  it 
now ;  for  it  has  never  been  supposed  that  it  lies  to  compel  perform- 
ranee  of  a  judicial  function  in  a  particular  way.  Thus  it  was  held 
in  the  first  of  the  cases  just  quoted,  that  it  lies  not  to  compel  the 
reception  of  an  appeal;  or  in  the  second,  the  admission  of  an  at- 
torney to  the  bar.  So  far  was  the  principle  carried  in  Common- 
voedUh  ex  reL  Oriffith  v.  Cochran,  5  Binn.  87,  that  it  was  applied 
to  the  function  of  an  executive  officer  acting  in  a  deliberative 
capacity.  Is  not  the  sealing  of  a  bill  of  exceptions  a  deliberate 
act?  The  exception  is  written  by  the  party  who  alleges  it,  and 
the  fact  is  judged  of  by  him  who,  of  all  others,  is  most  compe- 
tent to  determine  whether  it  is  truly  written,  because  his  eyes  and 
ears  have  taken  in  the  whole  transaction.  And  yet  counsel  com» 
here  for  the  interference  of  a  court  which  knows  nothing  of  the 
matter  but  what  it  gleans  from  affidavits,  to  compel  him  to  act 
in  a  particular  way,  though  at  his  peril,  on  an  assumption  of 
facts  and  circumstances  which  he  may  know  to  be  unfounded* 
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But  that  is  not  all.  We  have  used  the  mandamus  only  as  a  pro- 
cess in  the  last  resort:  never  where  there  was  a  specific  remedy. 
Thus  it  wasxeittsed  in  The  Commonwealth  y.  Bosaeter,  2  Binn.  362 
[4  Am.  Dec.  451],  where  the  object  was  to  restore  the  relator  to  a 
pew  in  an  incorporated  chtirch,  because  he  had  a  remedy  by  action 
for  a  disturbance;  and  in  The  CommonwedUh  y.  The  GanaX  Com^ 
misbionera,  2  Pen.  &  W.  518,  it  was  said  that  though  the  writ  i» 
grantable  of  common  right,  yet  it  is  only  where  it  is  necessary 
to  prevent  a  failure  of  justice.  The  principle  is  more  emphatic- 
ally asserted  by  Lord  Hardwicke,  in  The  King  y.  Wheeler y  Cas. 
temp.  H.  99,  in  saying :  ' '  The  reason  why  we  grant  these  writs  is- 
to  prevent  a  failure  of  justice,  and  for  the  execution  of  the  common 
law  or  of  some  statute,  or  of  the  king's  charter,  and  never  as  a 
private  remedy  to  the  party,  except  on  the  statute  of  Anne,  and 
that  stands  on  another  footing:  nay,  the  old  cases  went  so  far 
as  to  refuse  a  Tnandamua  in  all  cases  where  an  assize  lay;  and 
though  the  court  is  not  so  strict  nowadays,  yet  it  shows  in  what 
light  these  writs  are  considered."  Now  the  writ  grounded 
on  the  statute  of  W.  2,  would  be  much  more  manageable 
than  an  assize.  Again,  in  The  Commonwealth  v.  The  CommiS" 
eioners  of  Philadelphia  County,  5  Eawle,  75,  the  court  would  not 
award  a  mandamus  to  settle  the  validity  of  an  election,  but  put 
the  parties  to  a  quo  warranto  in  order  to  try  the  contested  facta 
by  a  jury.  As,  then,  there  is  a  specific  remedy  for  the  case  be- 
fore us,  by  the  form  of  writ  in  the  register,  the  rule  might  be 
discharged  for  that  reason  alone.  But  we  are  bound  to  tak& 
the  facts  returned  to  be  incontrovertible,  and  the  judge  has  re- 
tamed  what  would  prevent  us  from  awarding  this  extraordinaiy 
writ,  were  we  otherwise  competent  in  such  a  case  to  do  so. 
Bule  discharged. 

CmsD  in  Comrow  v.  SchlosB,  65  Pa.  St.  35,  to  the  point  that  mandamoB  can. 
not  issue  from  the  supreme  court  to  the  district  court,  to  compel  the  judge 
thereof  to  sign  a  bill  of  exceptions;  and  in  Wo^f  ▼.  United  DaughUrs  of 
America^  1  Phila.  37o,  to  the  point  that  the  writ  of  mandamus  is  a  high  pre- 
rogatiTe  writ,  and  is  confined  to  cases  of  a  public  nature. 


Tasset  v.  Church. 

[6  Wars  Am)  BsBOSAirr,  465.] 
Judovxht  Obtained  bt  One  Fibm  against  Another  Fibv,  oonstitnted  !» 
part  of  the  same  members,  can  not  be  enforced  by  levy  vpon  the  sepaimta 
property  oi  an  individual  member  of  the  defendant  firm. 
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Absuxpstf  for  money  had  and  received,  and  for  an  aooounty 
brought  by  Samuel  Church,  James  T.  McVay,  and  Franklin 
Gordon,  trading  in  the  name  of  McVay  &  Gordon,  against  John 
Tassey  and  said  Samuel  Church,  trading  in  the  name  of  Tassey 
A  Church.  There  was  a  judgment  for  the  plaintiffs,  which  was 
subsequently  affirmed  by  the  supreme  court  on  an  appeal  by 
Tassey.  Tassey  then  filed  a  bill  on  the  chancery  aide  of  the  dis- 
trict court,  alleging  the  indebtedness  of  Church  to  Tassey  & 
Church,  and  McVay  &  Gordon's  indebtedness  to  Church  to  a 
much  larger  amount  than  the  sum  of  the  judgment  and  costs  in 
the  suit  at  law,  and  pzaying  for  an  injunction.  Afterwards,  on 
the  law  side  of  the  court,  tiie  plaintiffs  in  the  judgment  issued 
ekfi.  fa.  The  sheriff  returned  nuMa  bona  as  to  the  joint  property 
of  Tassey  &  Church,  and  a  levy  on  the  personal  property  of 
Tassey.  The  court  below,  on  motion  of  Tassey,  set  aside  the 
levy. 

Loomis  and  Biddle^  for  the  pTaintiflfs  in  error. 

Dunlop,  contra. 

By  Court,  Gibson,  C.  J.  The  argument  at  the  bar  has  taken 
a  wider  range  than  the  point  before  us,  which  involyes  no  more 
than  the  leyy  of  the  execution  on  the  separate  estate  of  Tassey, 
one  of  the  defendants  and  a  partner  of  the  debtor  firm.  The 
bill  on  the  equity  side  of  the  court  is  no  part  of  the  record;  and 
though  it  is  spread  on  the  paper  book,  it  is  to  have  no  influence 
on  the  question  raised  by  the  assignment  of  error,  further  than 
the  facts  charged  may  illustrate  the  injustice  and  inconvenience 
of  the  method  attempted  in  this  instance  to  carry  out  the  rem- 
edy, as  it  is  called,  provided  by  the  statute,  which  allows  an  ac- 
tion to  be  sustained  between  distinct  firms  constituted  in  part  of 
the  same  members,  some  of  them  standing  on  both  sides  of  the 
record  as  both  plaintiff  and  defendant.  The  statute  was  en- 
acted, it  is  said,  to  provide  for  a  x>&rticular  case.  It  certainly 
went  through  the  legislature  without  much  consideration  of  its 
effect,  or  the  difficulties  that  would  be  found  to  lie  in  the  way 
of  its  execution;  and  it  shows  how  inevitably  the  administration 
of  justice  is  plunged  into  disorder  by  legislative  tampering  with 
its  machinery.  The  action  authorized  by  the  statute  may  read- 
ily be  conducted  to  judgment;  but  how  it  could  be  thought  that 
a  writ  of  execution  might  be  applied  to  the  persons  or  the  sep- 
arate estate  of  the  individuals  who  compose  the  debtor  firm^ 
without  doing  injustice  to  some  of  them,  or  producing  some 
whimsical  absurdity,  it  would  require  all  the  ingenuify  of  the 
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person  who  framed  the  act  to  explain.  It  was  enaoted  before 
the  abolition  of  imprisonment  for  debt;  and  to  have  allowed  the 
judgment  authorized  by  it  the  full  common  law  effect,  would  have 
subjected  one  of  the  defendants  to  arrest  on  his  own  execution, 
but  still  with  the  means  of  regaining  his  liberty  by  ordering,  in 
iiis  capacity  of  plaintiff,  his  body  to  be  set  at  large  in  its  capac- 
ity of  defendant:  an  operation  that  would  have  discharged  the 
•debt.  Yet  a  writ  of  capias  ad  saiiafadendiim  could  have  been 
issued  only  against  both;  and  the  sheriff  would  have  been  as 
much  bound  by  it  to  arrest  the  one  as  the  other.  And  the  same 
4kbsurdiiy  would  appear  in  the  seizure  of  the  separate  estate  of 
a  party  plaintiff  in  satisfaction  of  his  own  execution.  It  might 
be  avoided,  indeed,  by  directing  the  sheriff  to  seize  the  property 
of  the  other  defendant;  which  though  it  would  be  less  abstird, 
would  be  more  unjust.  Say  that  only  a  moiefy  of  the  debt  shall 
be  thus  IcTied,  and  you  mitigate  the  injury,  but  do  not  prevent 
it;  for  the  ultimate  justice  of  the  case  would  depend  not  on  the 
apparent  dufy  of  equal  contribution  in  the  first  instance,  but  on 
the  balance  of  the  partnership  accounts,  which  a  court  of  law  is 
incompetent  to  ascertain;  and  if  the  co-defendant  were  insoly- 
•ent,  as  Church  is  alleged  to  be,  an  action  or  bill  against  ^^rn  for 
contribution  would  be  of  littie  use.  It  may  be  said  that  as  a 
partner's  separate  estate  is  liable  at  law  for  the  joint  debts  in  an 
4U3tion  by  a  stranger,  the  misfortune  of  being  compelled  by  the 
insolvency  of  his  copartner  to  bear  the  whole  burden,  was  some- 
times felt  before  the  statute  in  question  was  enacted.  But  the 
solvent  partner  would  not  be  bound  in  equity  to  pay  the  part  of 
the  money  which  would  be  coming  to  the  insolvent  partner  him- 
48elf ;  and  he  would  not  be  boimd  to  pay  any  part  of  it  whatever, 
if,  as  charged  in  Taseey's  bill  as  to  Church,  his  co-defendant 
•owed  him  a  sum  equal  to  the  amount  of  the  judgment,  and  were 
a  creditor  of  the  plaintiff  firm  to  the  same  amount. 

What  effect,  then,  must  we  give  to  such  a  judgment?  Its 
office  is  obviously  to  settle  the  general  question  of  indebtedness 
between  firm  and  firm,  and  it  was  doubtiess  intended  to  be  fol- 
lowed by  execution;  but  when  we  subject  the  joint  effects  to 
-seizure,  we  do  perhaps  all  that  was  contemplated.  That  the  ac- 
tion was  considered  as  a  proceeding  between  firms  as  independ- 
ent bodies  having  an  existence  distinct  from  the  individuals  who 
•compose  them,  seems  clear;  for  the  solecism  of  an  action  brought 
by  a  man  against  himself  for  purposes  of  self-execution,  could 
scarce  have  been  entertained  by  the  legislature.  The  Boman 
law  and  the  codes  that  have  sprung  from  it,  treat  a  firm  as  a 
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^uaai  corpoiation,  and  allow  it  to  sustain  the  relaticms  of  debtor 
and  creditor  with  the  individuals  who  compose  it,  as  well  as  to 
sue  them  and  be  sued  bj  them;  and  why  may  we  not  cany  the 
principle  the  same  length,  by  holding  that  where  a  judgment  is 
between  firm  and  firm,  and  not  between  man  and  man,  the  joint 
property  of  the  debtor  firm,  like  the  property  of  a  corporation, 
is  alone  liable  to  execution  ?  It  is  true  the  Roman  law  does  not 
thus  dispose  of  the  difficulty;  and  I  am  sorry  that  we  are  bin* 
dered  by  the  stiffness  of  common  law  forms  from  choosing  the 
course  pointed  out  by  it;  for  it  is  impossible  to  satisfy  the  wants 
of  justice  between  partners  by  any  management  of  an  execution, 
or  indeed  hj  any  common  law  process  whatever.  The  crude  and 
unwieldy  action  of  account  render  has  been  so  long  disused  that 
it  is  imperfectiy  understood;  and  the  attempt  of  our  legislature 
to  adapt  it  to  modem  use  has  not  made  it  much  better.  Hap- 
pily the  chancery  powers  which  have  been  vested  in  the  judiciary 
will  make  the  statute  before  us  a  dead  letter,  where  there  are 
not  joint  effects;  and  where  it  happens,  as  it  sometimes  must, 
that  execution  even  of  the  partnership  property  would  work  in- 
justice between  defendants  in  circumstances  like  the  present,  the 
partner  jeoparded  vdll  arrest  it  by  a  bill  for  an  injunction  and 
a  settlement  of  the  accounts. 

Our  decision  of  the  point  before  us  is  of  little  importance  to 
the  present  parties;  for*were  we  to  restore  the  execution  to  its 
activity,  the  district  court  would  be  bound  to  suspend  it  by  such 
an  injunction.  The  facts  charged  by  the  bill  in  that  court  would 
demand  it;  for  if  Chtirch  is  insolvent,  and  not  only  indebted  to 
his  co-defendant  but  a  creditor  of  his  co-plaintiff,  it  would  be 
inequitable  to  let  the  execution  go  on.  I  say  this  not  to  forestall 
the  opinion  of  the  able  court  which  has  the  matter  in  charge, 
but  to  show  the  injustice  of  letting  the  money  be  recovered  of 
one  of  the  partners  at  law.  The  act  might  as  well  be  expunged 
from  the  statute  book,  since  such  matters  must  eventually  find 
their  way  into  equity.  We  are  of  opinion,  therefore,  that  the 
levy  was  properly  set  aside;  and  that  Tassey's  sex>arate  property 
can  not  be  seized  till  the  accounts  are  taken  and  the  equities 
settied  between  the  defendants. 

Order  setting  aside  the  levy  affirmed. 


Cited  in  Laughlin  v.  Lortnz,  48  Pa.  St.  285,  ^diaAUeny.  BrteOU^BtmK 
tn  Id.  140,  to  the  point  that  a  judgment  reoovered  under  the  act  of  1838» 
which  aathorizes  one  firm  to  sue  another  where  there  is  a  partner  common  to 
both,  can  not  be  levied  on  the  separate  estate  of  one  partner. 
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Speibe  v.  MoGoy. 

[6  Wazxs  asd  BmMiKAiiT,  480.] 
llovxT  VoLUHTAttiLT  Paib  undbb  Void  CONTRACT  oaa  Dot  be  reoorered 
back.    And  therefore,  the  creditor  of  one  who  lost  money  on  an  election 
bet  and  paid  it  over  to  the  loeer,  can  not  recoyer  it  back,  by  means  of  a 
foreign  attachment. 

FoBMON  attachment,  at  the  snit  of  Andrew  McCoy  against 
Ezekiel  Sankey,  in  which  John  Speise  was  summoned  as  gar- 
nishee. The  garnishee  deposed  that  he  had  made  a  bet  with  said 
Sankey  on  the  result  of  the  election;  that  he  won,  and  Sankey 
paid  the  money  over  to  him  before  the  attachment  was  served 
upon  him.  The  court  below  rendered  judgment  against  the 
garnishee. 

Mahon,  for  the  plaintiff  in  error. 

Agnew,  contra. 

By  Court,  Gibson,  C.  J.  By  the  statute  in  force  when  this 
wager  was  made,  the  contract  was  illegal;  but  after  it  was  exe- 
cuted by  payment  over,  the  money  could  not  be  recovered  back, 
as  was  held  in  McAllister  v.  Hoffman,  16  Serg.  &  B.  147  [16  Am. 
Dec.  556],  cited  in  the  argument.  But  it  is  said  that  the  court 
went,  in  that  case,  on  the  turpitude  of  the  parties  which  affected 
them  individually — an  objection  which  does  not  lie  to  the  plaint- 
iff in  this  instance — and  that,  as  the  contract  was  null  by  the 
letter  of  the  statute,  repetition  might  be  had  of  the  money  in  the 
hands  of  the  winner  as  the  proper  money  of  the  loser.  The 
court,  however,  objected  to  the  action,  not  merely  for  the  indi- 
vidual disability  of  the  plaintiff,  but  for  the  impurity  of  the 
contract  which  had,  from  all  time,  prevented  courts  of  justice 
from  handling  such  a  thing,  or  anything  growing  out  of  it.  An 
executor  or  administrator  of  such  a  loser,  would  not  be  allowed 
to  recover  back  money  so  paid  even  for  the  benefit  of  creditors; 
for  it  could  not  be  told  that  the  decedent's  kindred  or  legatees 
would  not  share  in  the  benefit  also;  and  the  same  effect  would  be 
produced  by  sustaining  an  attachment  in  the  loser's  life-time, 
because  he  would  be  exonerated  by  it  pro  ianto  from  payment  of 
a  debt.  What  more  easy  than  to  elude  his  personal  disability,  if 
the  difficulty  consisted  in  that,  by  procuring  a  convenient  cred- 
itor to  pay  himself  out  of  the  money  in  the  winner's  hands  by 
the  instrumentality  of  an  attachment,  and  thus  enable  the  loser 
to  keep  just  so  much  in  his  pocket,  which  he  wotdd  else  be  com- 
pelled to  disburse  ?  An  attaching  creditor's  recovexy  would  in- 
evitably iniure  to  the  benefit  of  his  debtor. 
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There  is  besides  another  principle  to  be  met,  which  is  decisive 
of  the  cause,  independent  of  considerations  that  are  personal  to 
the  parties.    By  permitting  the  money  to  pass  into  the  hands  of 
the  winner,  the  loser  voluntarily  paid  a  debt  which,  though  void 
«is  to  its  legal  obligation,  has  the  effect  of  preventing  a  recovery 
hfkck.    MwrU  v.  Stokes^  4  T.  B.  561,  is  in  principle  the  case  be« 
fore  us.    That  was  an  action  to  recover  back  money  paid  on  a 
reapondencia  bond  which  was  void  by  statute;  and  Lord  Kenyon, 
tiaving  observed  that  the  contract  was  malum  prohibitum,  and 
not  malum  in  se,  said:  '*  But  the  ground  on  which  I  go  is  this, 
that  there  was  no  misrepresentation,  or  any  improper  conduct 
by  the  defendants,  to  extort  the  money  from  the  plaintiffs;  but 
the  plaintiffs,  knowing  the  whole  transaction,  and  the  law  also, 
as  they  were  bound  to  do,  voluntarily  paid  it.     There  was  noth- 
ing contraiy  to  conscience  in  the  defendants  receiving  the  money, 
which  they  had  advanced;  the  plaintiffs  are  therefore  entitled 
neither  in  law  nor  eqtiity  to  recover  it  back."    like  the  bond  in 
that  case,  a  wager  on  the  event  of  an  election  is  not  malum  in  ne^ 
(■but  malum  proktbitum  ;  and  there  is  no  more  well-founded  ob- 
:jection  in  morals  to  the  receipt  and  retention  of  the  money  paid 
-on  the  one  of  them  than  on  the  other,  after  the  risk  has  been 
cun  which  was  the  inducement  to  the  contract.    Now  the  bar  to 
i^B  action  for  the  recoveiy  of  it  back  is  not  want  of  individual 
-capacity  to  sue,  but  want  of  a  cause  of  action.     Still  it  is  urged 
ithat  such  payment  over  is  fraudulent  as  to  creditors  by  13 
TIliK.,  c.  5,  inasmuch  as  it  is  in  effect  a  gift  of  the  money.     Sup- 
posing it  to  be  a  gift,  as  it  is  in  effect,  it  follows  not  that  it  is 
>within  the  purview  of  that  statute,  though  the  donee  be  not  a 
tdhild,  provided  the  donor  were  not  indebted  at  the  time;  and 
that  the  loser  in  this  instance  owed  a  shilling,  is  no  part  of  the 
case.     That  we  have  not  been  disposed  to  follow  out  the  stem 
interpretation  put  on  the  statutes  of  Elizabeth  by  the  British 
Judges,  is  manifest  from  the  decision  in  Larwaster  v.  Dolan,  1 
Bawle,  231  [18  Am.  Dec.  625],  that  a  voluntary  conveyance  is 
;^ood  against  a  subsequent  purchaser  with  notice.    Even  those 
judges  themselves  evinced  in  their  earlier  decisions,  a  degree  of 
indulgence  to  gifts  against  subsequent  creditors,  which  they  de- 
nied to  gifts  against  subsequent  ptirchasers;  but  Lord  Hard- 
wicke,  it  seems,  pared  it  down  till  it  reached  no  further  than  a 
family  settlement  by  a  father  after  children  bom;  and  perhaps  the 
decisions  of  the  English  chancellors  in  regard  to  the  distinction 
<iBLn  scarce  be  reconciled.     The  difference  between  the  two  stat- 
«utes  in  the  tone  of  their  construction  is  not  very  great;  still  it  is 
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Bomething,  and  as  we  have  already  relaxed  it  as  to  the  one^  it 
affords  a  stronger  reason  for  relaxing  it  as  to  the  other. 

In  a  case  like  the  present,  where  the  importance  of  the  prop^ 
eriy  involved  bears  no  proportion  to  the  importance  of  the  prin- 
ciple, I  speak  not  without  hesitation;  but  it  seems  to  me  that  a. 
gift  of  a  chattel  to  a  stranger  by  a  person  not  indebted,  unac- 
companied by  evidence  of  a  design  to  become  indebted,  or  any^ 
badge  of  fraud  to  deceive  subsequent  creditors,  would  not  be^ 
within  the  true  intent  of  the  statute.  Circumstances  may  have- 
called  for  a  severer  construction  in  England,  which  do  not  exists 
here;  and  I  am  unable  to  see  why  a  fowling-piece,  a  trinket,  or 
anything  else,  presented  by  a  gentleman  of  indisputable  opu- 
lence to  his  friend,  should  be  liable  to  execution  for  a  bill  sub- 
sequently run  up  by  the  donor  with  his  butcher  or  his  baker. 
There  was  no  debt  in  the  present  case  to  be  attached;  and  ther 
garnishee  is  entitled  to  judgment. 

Judgment  of  the  court  below  reversed,  and  judgment  here  for 
the  defendant. 


Payments  Voluntarilt  Made  oah  not  be  Eecovsred  Back:  See  Stevens 
V.  Head,  31  Am.  Deo.  617,  note  619;  Feemster  v.  Mcarkham^  19  Id.  131,  note 
135;  DickiM  y.  J<mes,  27  Id.  483,  note  489;  Waite  v.  MerriU,  16  Id.  23S^ 
Tcmro  t.  Caann,  9  Id.  680. 


Bingham  v.  Rogers. 

[6  Watts  axd  BKBaxAXTp  4tNS.] 
Common  Cabbieb  mat,  bt  Special  Oontbact,  limit  his  common  law  lii^ 

bility. 
One  Who  Sends  Goods  bt  a  Cabbieb  must  Pbove  theib  Value  by  other 

testimony  than  his  own  oath,  in  an  action  brought  by  him  for  their  Ices. 

Case  |)rought  by  Rogers  against  Bingham  and  others,  for  neg- 
ligence, whereby,  as  he  alleged,  he  lost  a  trunk  containing  cer- 
tiun  personal  property.  The  plaintiff  produced  and  proved  the 
execution  of  the  following  receipt: 

'^  Beceived  of  Messrs.  Rogers  &  McDonald  thirty-two  dollars 
and  fifty-one  cents  for  two  seats  to  Pittsburgh,  and  five  hundred 
and  forty-five  pounds  extra  baggage,  including  one  trunk  al- 
ready forwarded.  Botohah  &  Bbothebs, 

Per  M.  Davis. 

''  Each  passenger  entitled  to  fifty  pounds  baggage  free.  All 
baggage  at  the  risk  of  the  owner." 

The  trunk  was  lost.    The  jury  found  a  verdict  for  the  plaintiff 
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for  five  hundred  and  thirty-seven  doUars  and  sixty  cents.    The 
other  facts  saffidently  appear  from  the  opinion. 

Wylie  and  WStiams,  for  the  plaintiff  in  enor. 

Darrah  and  JViUiama,  contra. 

By  Court,  Huston,  J.  Much  of  the  law  of  this,  and  perhaps 
erexy  country,  is  founded  on  the  usages  of  the  people,  and  thoMi 
usages  vary  as  the  business  changes,  or  as  the  legislature  inter- 
feres to  modify  and  prescribe  rules  for  the  regulation  of  busi- 
ness and  contracts  relating  to  business.  The  law  relating  to 
the  liability  of  common  carriers  is  vezy  ancient,  and  is  at  least 
as  old  as  the  statutes  of  hue  and  ciy,  by  which  the  vicinity  was 
made  liable  for  goods  of  which  any  person  was  robbed.  These 
last  are  now  obsolete  or  repealed.  They  were  required  by  a 
state  of  barbarism  and  of  sparse  population,  and  by  the  fact  that 
it  was  at  least  probable  that  many,  if  not  all,  in  the  neighbor- 
hood were  concerned  in  the  robbery,  or  partook  of  the  spoils. 
In  such  a  state  of  society  it  was  not  tmreasonable  to  suppose 
common  carriers  might  know  something  of  the  persons  by  whom 
they  were  robbed — might  give  notice  to  the  robbers,  and  share 
in  the  plunder.  The  state  of  society,  the  close  settlement  of 
the  country,  the  vicinity  of  populous  towns,  and  the  orderly  life 
of  the  inhabitants  of  the  coimtty,  have  banished  gangs  of  rob- 
bers pretty  much.  Still  it  remains  the  law  that  common  carriers 
are  liable  for  all  losses  not  occasioned  by  the  enemies  of  the 
country  or  the  act  of  God. 

In  the  process  of  time,  stage-coaches  for  the  carriage  of  pas- 
sengers and  their  necessary  clothing  or  baggage  came  into  use, 
and  the  question  of  their  liability,  and  to  what  extent,  arose. 
These  modes  of  conveyance  had  been  unknown  for  centuries 
after  the  doctrine  as  to  common  carriers  had  been  settled. 
There  are  intimations  that  if  the  owner  is  along,  the  care  of  his 
goods  devolves  on  him  and  not  on  the  owner  of  the  vehicle.  It, 
however,  became  understood  that  there  was  some  responsibility 
on  the  coach-owners,  and  they  endeavored  to  protect  themselves 
by  advertisements  and  notices.  The  effect  of  these  was  the  sub- 
ject of  frequent  discussion,  and  different  judges  at  rvisiprius  gave 
different  opinions.  Even  when  removed  to  the  courts  in  bank,  the 
decisions  of  the  common  pleas  and  king's  bench  did  not  always 
accord  with  each  other.  Perhaps  they  at  length  agreed  that  a 
notice  in  a  gassette  or  hand-bill  did  not  avail,  imless  on  proof 
that  it  had  been  actually  read  by  the  owner  of  the  goods.  Acta 
of  parliament  were  passed  during  the  reign  of  George  HE.,  de* 
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fining  and  regulating  the  liability  of  stage-owners,  and  many 
decisions  in  the  English  reports  are  founded  on  these,  though 
the  act  is  not  noticed  in  the  opinions.  At  length  it  is  apparent 
the  danger  was  apprehended  to  the  carrier  and  not  from  him. 
As  the  liability  arose  from  the  hire  paid,  it  was  provided  that  no 
f>erson  should  recover  beyond  a  certain  sum,  unless  he  gave 
notice  of  the  value  contained  in  his  trunk. 

It  is  admitted  in  HoUister  v.  Nowlen,  19  Wend.  246,  247  [32 
Am.  Dec.  455],  that  cases  are  found,  from  Southcote^B  Caae,  4  Co. 
84,  down  to  Mcholson  v.  WiUan,  5  East,  513,  and  even  later, 
Leeson  v.  HoU,  1  Stark.  186,  where  courts  have  assumed  it  as 
law,  that  a  special  printed  or  written  notice  given  to  the  person 
sending  goods,  may  limit  the  liability  of  the  stage-owner.  The 
last  act  in  England,  passed  in  1836, 1  believe,  is  referred  to, 
and  it  is  stated  that,  except  as  to  the  specified  articles,  it  had 
brought  the  responsibility  of  stage-owners  back  to  the  common 
law  as  respects  carriers.  We  quote  acts  of  Parliament,  not  from 
the  statute-book,  but  from  extracts  in  reports.  I  have  met  with 
what  purports  to  be  the  sixth  section  of  that  act,  as  follows: 
''  I^othing  in  this  act  shall  extend  or  be  construed  to  extend  in 
any  wise  to  affect  any  special  contract  between  such  mail  con- 
tractor, stage-coach  proprietor,  or  common  carrier,  and  other 
parties,  for  the  the  conveyance  of  goods  and  merchandise." 
This  is  not  going  back  to  common  law.  The  ninth  section  pro- 
vides, that  though  the  passenger  has  stated  that  his  trunk  con- 
tains articles  of  a  certain  value,  and  paid  a  price  for  such  value, 
yet  if  it  is  lost,  the  stage-owner  shall  not  be  liable  beyond  the 
articles  and  value  which  the  owner  shall  prove  by  legal  evi- 
dence. Nothing  can  more  strongly  show  the  idea  of  the  legis- 
lature that  there  was  some  danger  of  the  stage-owners  being 
made  to  pay  for  what  they  never  received,  or  more  than  the 
value  of  what  they  received.  The  case  in  New  York  urges 
«trongly  the  example  of  that  great  mercantile  nation  as  of 
weight  here,  though  the  act  is  not  obligatory. 

I  come  now  to  the  decisions  of  this  court.  At  a  time  when 
our  rivers  were  obstructed  by  falls  and  rapids  and  rocks,  there 
were  few  carriers.  Several  neighbors  joined  to  build  an  ark  or 
boat,  to  carry  the  produce  of  their  own  farms  and  some  neigh- 
boring farmers  down  some  of  our  rivers  in  times  when  there 
was  high  water.  For  a  long  time,  it  was  not  understood  by  the 
•owners  of  boats  or  of  goods  that  their  liability  was  the  same  as 
that  of  carriers  at  common  law:  See  Oordon  v.  Liille,  8  Serg.  & 
B.  533  [11  Am.  Dec.  632].  At  length  rocks  were  removed,  and 
-the  navigation  rendered  more  safe,  and  there  were  more  boats^ 
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and  more  expertness  and  skill  in  those  who  navigated  the  riyers, 
and  the  common  law  doctrine  came  in;  Ivit  T  ofin  well  recollect 
the  time  on  the  Susquehanna,  when  a  higher  price  was  paid  to- 
boatmen  who  engaged  against  all  accidents  except  the  act  of 
Ood.  The  common  law  doctrine  is  now  generally  understood, 
in  courts  and  among  boatmen,  to  applj.  On  the  Mississippi 
and  its  large  branches,  insurance  at  an  office  is,  however,  com- 
mon; perhaps  because  the  boat-owners  could  not  pay  the  amount 
of  goods  shipped.  To  come  to  cases  of  stage-owners  and  canals  r 
In  Becbman  v.  SJiouse,  5  Bawle,  179  [28  Am.  Dec.  653],  it  i» 
said:  *'  It  seems  to  be  settled,  though  many  learned  judges  have 
expressed  their  regret,  that  carriers  by  land  may  by  a  special 
contract  limit  their  responsibility,  though  not  throw  it  entirely 
off,  in  case  of  gross  negligence  or  fraud."  See  also,  Atwood  v. 
The  Belianee  Co.,  9  Watts,  89. 

There  is  another  point,  of  great  and  increasing  importance  m 
this  case.  The  trunk  alleged  to  have  been  delivered  to  the  car- 
rier contained  no  clothing,  but  so  many  guard-chains  and  rings,, 
etc.  In  the  article  of  agreement  with  the  Bahia  Steamboat  Nav- 
igation Company,  without  stating  its  date  or  terms,  or  whether 
it  had  been  completed  or  abandoned  before  the  plaintiff  left 
South  America,  or  whether  the  company  was  ever  organized  or 
was  broken,  was  one  item  sworn  by  the  plaintiff  to  be  worth  two- 
hundred  and  forty-two  dollars.  Without  other  evidence,  it  i» 
not  easy  to  say  it  was  worth  a  cent.  The  brass  model  for  a  steam 
engine,  called  in  the  affidavit  of  the  plaintiff  a  small  brass  model 
of  an  improved  rotary  engine,  the  object  of  which  was  to  over- 
come the  dead  power  of  steam — ^his  own  invention — ^worth  two- 
hundred  and  fifiy  dollars,  etc.  We  see  and  hear  of  so  many 
improvements  in  steam  engines,  which  please  nobody  but  the  in- 
ventor, and  which  are  not  feasible  or  practicable,  that  I  would 
long  hesitate  to  pay  so  dearly  for  any  model  never  tried  or  ap- 
proved by  any  but  the  inventor.  Besides,  if  it  was  his  own  in- 
vention, he  can  have  another  made,  and  the  brass  and  cost  of 
workmanship  is  the  only  loss.  It  seems  this  man  had  been  in 
Brazil,  and  last  in  France,  but  how  long  at  either  place,  or  wheui 
he  left,  is  not  stated.  He  engaged  his  passage  in  what  the  de- 
fendants call  the  emigrant  line,  and  took  a  receipt.  We  are  not 
aware  of  any  rule  or  principle  of  law  which  requires  or  admits- 
the  application  of  different  rules  of  evidence  or  principles  of  con- 
duct, in  the  ordinary  transactions  of  life,  to  one  class  of  men, 
or  men  of  one  nation,  from  what  are  applied  to  all  men  in  such 
"^^uations.  If  a  foreigner  should  sue  for  goods  sold  and  deliv- 
' ,  he  must  prove  the  sale  and  delivery,  as  if  he  had  been  a 
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native;  and  in  case  of  any  contract  made  by  him,  he  must  prove- 
it  by  legal  testimony.    Now  if  a  merchant  or  other  person  send  a. 
box  or  boxes  of  goods  by  a  carrier,  he  mnst  prove  the  contract 
and  value  by  some  other  testimony  than  his  own  oath.    Clark  v. 
Spence,  10  Watts,  836,  states  this  expressly.    In  that  case  it  was 
agreed  that  the  party  may  by  his  own  oath  prove  the  clothes, 
and  even  personal  ornaments  contained  in  a  trunk  containing 
the  clothing  of  a  passenger.    Perhaps  where  those  clothes  are  set 
at  a  very  high  value,  or  the  ornaments  are  very  numerous  and 
estimated  at  high  prices,  it  may  be  found  necessary  to  require 
some  proof  that  the  party  alleging  the  loss  actually  possessed 
Buch  articles  of  such  price  when  at  home,  and  neither  sold  them 
nor  left  them  at  home,  or  the  place  of  his  or  her  last  residence. 
If  an  emigrant  must  bring  proof  of  a  parol  contract  before  he^ 
can  recover  on  it,  we  do  not  see  why  he  can  or  should  recover 
on  the  severest  legal  liability  known  to  the  law,  without  the  or- 
dinary legal  proof  that  he  possessed  certain  articles,  and  their 
value,  and  that  he  delivered  articles  of  such  value  to  the  carrier. 

If  the  plaintifiF  must  in  every  other  instance  prove  his  case  by 
legal  evidence,  we  see  no  reason  for  extending  the  exceptions  from 
necessity  beyond  those  already  established.  Whether  going  on 
a  trading  journey  or  one  of  business,  or  traveling  to  the  wesi 
with  intention  of  settling  permanentiy,  the  paxty  must,  to  re- 
cover against  a  carrier,  prove  he  had  the  articles  of  merchandise, 
tools  of  a  trade,  or  other  goods  or  chattels,  not  excepted  by  de- 
cided cases,  and  the  value  of  them;  and  this  whether  he  has  al- 
ways resided  in  this  country  or  lately  come  from  a  foreign  nation. 
And  it  is  time  that  it  was  generaUy  known  and  understood  thai 
if  two  parties  make  a  contract  and  reduce  it  to  writing,  it  binda 
both  x>arties,  at  least  so  far  as  a  construction  has  been  put  on 
such  contracts  by  the  tribunals  of  justice. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Common  Cakbixb  may  Lunr  his  Liabiltct  bt  Special  Oomt&act: 
Atwood  ▼.  Beliemee  T,  Co.,  34  Am.  Dec.  503,  note  606,  where  other  oases  ar» 
collected;  Leonard  v.  Hendrickson,  18  Pa.  St.  43;  Dorr  ▼.  New  Jersey  S.  N, 
Co.,  11  N.  Y.  492;  Mercanlile  Ins,  Co,  ▼.  Chaae,  1  E.  D.  Smith,  130,  all  citing^ 
the  principal  case.  See,  also,  note  to  Cole  y.  Qoodmn,  32  Am.  Dec.  497, 
where  the  subject  is  discussed  at  some  length. 

The  principal  case  is  cited  Id  Laing  ▼.  Colder,  8  Pa.  St.  484;  in  Camden 
S  Amboy  B,  B,  Co,  ▼.  Baldai{f,  16  Id.  77;  Famham  ▼.  Camden  ^  Amboy  R, 
R,  Co,,  55  Id.  59;  and  in  Brown  v.  Eastern  R.  R,  Co,,  11  Gush.  99,  to  th» 
point  that  a  common  carrier  may  limit  his  liability,  by  notice  brought  home 
to  the  shipper;  and  in  Rose  y,  Des  Moines  Valley  R,  R,  Co.,  39 Iowa,  249,  t» 
the  point  that  a  common  carrier  can  not  avoid  liability  for  negligence. 
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Patiebson  v.  Stewabt. 

£6  WATn  AXD  bmbmumx,  oar]. 
Hbasubb  ov  Dahaobs  in  Action  iob  Bbxagh  ov  Ootknant  agunrt  in- 
onmbraDoea*  is  the  anumnt  of  the  puichaM  money,  with  intorett  thenoa 
from  the  time  when  the  Tendee  oeaaed  to  be  in  perception  of  the  profiti» 
actoalor  potentiaL 

Covxnant  by  Stewart  against  Patterson.  The  facts  appear 
from  the  opinion. 

MoCandlesSg  for  the  plaintiff  in  error. 

Mstcdlff  for  the  defendant  in  error. 

By  OouKT.  We  think  the  principle  of  the  district  court  right, 
and  we  adopt  it.  By  the  breach  of  a  covenant  against  inonm- 
branceSy  the  purchase  money  becomes  instantly  revendicable, 
with  interest,  except  for  any  time  during  which  the  purchaser 
may  have  been  in  the  perception  of  profits,  actual  or  potential, 
which  could  not  be  recovered  from  him.  In  this  instance, 
though  the  covenant  was  broken  at  the  sealing  of  the  deed,  the 
conveyance  nevertheless  vested  the  exclusive  ownership  in  the 
purchaser  till  it  was  divested  by  the  sale  on  the  incumbrance, 
and  to  the  profits,  in  tihe  mean  time,  the  incumbrancer  could 
make  no  pretension.  But  as  the  ptirchaser's  possession  had  been 
legal  and  not  actual,  it  was  extinguished  by  the  sheriff's  con- 
veyance along  with  his  seisin,  of  which  it  was  an  incident.  From 
that  time  the  use  of  the  purchase  money  in  the  hands  of  the 
vendor  was  without  an  equivalent;  and  the  original  vendee  be- 
came entitied  to  interest  for  it  in  the  shape  of  damages. 

Judgment  affirmed. 

MxASURB  or  Damages  los  Bkkach  or  Govxnant:  See  FoUe  v.  Bwmei,  35 

Am.  Dec  00,  note  94,  where  other  cases  are  collected. 

• 

The  pbincipal  gasb  is  cited  in  Cox  t.  Henry,  32  Pa.  St.  19,  to  the  point 
that  the  consideration  named  in  a  deed  is  the  best  prima  ftuAt  evidenoe  of 
valne;  and  in  Terry  ▼.  Drtj^beMiadt^  68  Id.  402,  to  the  point  that  the  valae 
ehould  be  estimated  by  the  consideration  money  paid  to  the  covenantor. 
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Makein  ada.  Bobo. 

[1  Bpxam'Law.M.] 

IwoavsvMBT  CovKNAim.  —  Where  plaintiff  takes  a  note  for  poiohaM 
money  of  lands,  and  defendant  takes  a  penal  bond  that  a  lawful  title  be 
given  him,  which  sre  wholly  independent  and  disconnected,  each  has  aa 
action  on  his  own  security  for  the  non-performanoe  of  the  other  party, 
and  performance  on  one  side  is  not  a  condition  precedent  to  performance 
on  the  other. 

Damages. — Where  plaintiff  was  owner  of  one  third  of  land  and  her  infant 
child  the  owner  of  two  thirds,  and  an  order  of  court  had  been  made  con- 
firming her  sale  of  the  land,  the  vendee  will  not  be  entitled  in  an  action 
for  the  purchase  money  to  set  up  a  discount  for  the  Infant's  share. 

AonoN  on  a  note,  for  purchase  money  of  lands  sold  to  defend- 
ant by  plaintiff,  which  were  allotted  herself  and  her  infant  child 
as  their  share  of  her  deceased  husband's  real  estate.  Verdict 
for  plaintiff.  Defendant  appealed  upon  the  following  among 
other  grounds,  viz. :  that  the  court  erred  in  deciding  that  de- 
fendant coxdd  not  avail  himself  of  want  of  title  in  the  plaintiff^ 
and  that  the  bond  for  a  lawful  title  could  not  be  set  up  as  a 
defense  to  the  note  sued  upon. 

Eemdon,  for  the  appellant. 

Henry  y  contra. 

Eyaitb,  J.  The  defendant  gaTe  his  note  for  the  price  of 
the  land,  payable  at  the  end  of  twelve  months;  and  took  the 
plaintiff's  penal  bond,  to  make  him  "  a  lawful  title,  or  cause 
it  to  be  made,"  within  the  same  period.    If  these  stipulations 
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had  all  been  in  one  instrument,  it  might  be  doubtful  whether 
the  plaintiff  could  recoTer  without  averring  or  proving  perform- 
ance, on  her  part;  but  where  each  party  has  taken  his  own 
securiiy  for  the  performance  of  the  other  party,  there  can  be  na 
pretense  for  saying  the  performance  on  one  side  is  a  condition 
precedent  to  the  performance  on  the  other,  unless  there  be  some 
express  stipulation  to  that  effect.  Each  party  elects  his  own 
mode  of  coercing  performance  by  the  other.  The  plaintiff  has- 
taken  a  note,  and  the  defendant  a  penal  bond,  which  are  wholly 
independent  and  disconnected  with  each  other,  and  each  has  his- 
action  upon  his  own  security  for  the  non-performance  by  the 
other  party. 

The  defendant  contends  further,  that  he  is  entitled  to  a  de- 
duction of  two  thirds  of  the  price  of  the  land,  by  way  of  dis- 
count, for  the  share  of  the  plaintiff's  infant  child.  There  can 
be  no  doubt,  that  at  the  time  of  the  sale,  the  plaintiff  was  the- 
owner  of  only  one  third  of  the  land.  That  she  could  not  then 
make  a  title  to  the  whole  of  the  land  could  not  have  been  un- 
known to  the  defendant,  and  was  probably  the  reason  why  a- 
bond  was  given.  The  defendant  was  the  son-in-law  of  Barham. 
Bobo,  senior,  and  one  of  his  executors;  and  besides  this,  the  con- 
dition of  the  bond  is,  that  she  **  shall  make  him  a  lawful  title,, 
or  cause  it  to  be  made,"  within  twelve  months.  The  jxarties  no 
doubt  looked  to  the  court  of  equiiy  as  the  source  from  whence 
the  title  to  the  infant's  share  was  to  be  derived.  Whether  the 
order  of  the  court  confirming  the  sale,  and  ordering  a  title  to  be 
made  for  the  infant's  share,  was  within  the  twelve  months,  waa 
not  stated  at  the  trial;  nor  do  I  think  it  material.  It  is  sufficient, 
if  a  good  title  can  now  be  made:  Johnson  v.  Purviiy  1  Hill  (S. 
C),  822.  The  defendant  has  only  to  pay  the  money,  and  he 
will  be  entitled  to  have  the  infant's  share  conveyed  to  him.  He- 
has  already  the  possession  of  the  land;  and  there  is  no  para 
mount  title  in  another,  from  which  he  has  sustained,  or  can  sus- 
tain, any  damage,  which  can  be  the  subject  of  a  discount  in  thi» 
action.     The  motion  is  dismissed. 

BiOHABDSON,  O'Neall,  Eable,  Butleb,  and  Wabdlaw,  JJ.,  con* 
curred. 


Dependent  Covenants:  See  cases  in  this  series  cited  in  note  to  //otoe  v. 
MUekeU,  35  Am.  Dec.  231;  also  in  note  to  Babeock  r.  IFilfon,  Id.  266;  mdk 
■ee,  for  independent  oovenants,  Coleman  y.  Mowe,  37  Id.  164,  and  iSSayns  v» 
Oraig,  Id.  756. 
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MOOBE   V.   TUEPIN   ET  AL. 

[1  SPBABfl'  Law,  82.] 

APPOBTiomiBirT  or  Burr  mat  bs  Madk  between  landlord  and  pnrdhaaar 
at  aheim  sale^  and  anch  landlord  can  not  collect  rent  aocrning  after  the 
sale. 

Assumpsit.  Da^id  Henning  rented  a  storehouse  and  lot  to 
Tnrpin  and  Powers,  for  one  year,  at  annual  rent  of  two  hundred 
dollars.  The  coroner  sold  the  premises,  by  virtue  of  sundiy 
jfteri  facias  against  Henning,  to  Dr.  Irvine.  Henning  afterwards 
applied  for  the  benefit  of  ihe  prison  bounds  act,  rendered  in  a 
schedule  of  his  property,  and  assigned  the  same  to  the  plaintijOT, 
John  Moore,  who  brought  this  action  for  the  rent  of  the  store- 
house. One  month  of  the  year  had  elapsed  before  the  sale. 
Verdict  was  given  for  the  defendants. 

^erry,  for  the  plaintiff. 

Choice  J  contra. 

BioHAKDsoN,  J.  The  general  question  of  the  case  is,  what 
did  the  coroner  transfer  to  Dr.  Irvine  in  selling  to  him 
the  land  of  Henning?  The  answer  is,  he  transferred  the 
land,  with  all  the  rights  annexed  to  it,  according  to  the  title  of 
Henning;  and  to  the  same  extent  as  if  Henning  had,  himself^ 
given  a  release  and  quitclaim  of  all  his  right  and  title  to  the 
purchaser  and  his  heirs.  Such  a  release  would,  of  course, 
transfer  the  use  of  the  land,  personally,  or  by  the  means  of  ten- 
ants, according  to  the  rules  and  meaning  of  estates  in  land. 
But  it  is  supposed  that,  as  Henning  had,  before  the  sale,  leased 
the  land  to  Turpin  and  Powers,  the  rent  is  still  due  to  Henning 
for  the  term  of  the  lease — ^that  is,  for  the  space  of  eleven  months 
after  the  coroner's  release  to  Dr.  Irvine.  The  right  of  Turpin 
and  Powers  to  keep  possession  for  the  term  of  their  lease,  can 
not  be  questioned.  All  property  is  sold,  by  the  sheriff  or  coro- 
ner, subject  to  the  rights  of  strangers.  The  defendant  alone 
loses  his  dominion  over  it,  because  that  is  tranferred  to  the  pur- 
chaser, and,  cum  onere,  assuredly.  But  the  plaintiff's  case  as- 
sumes that  Turpin  and  Powers  may  not  only  keep  possession, 
but  must  pay  their  rent  to  their  former  landlord,  Henning;  first, 
because  they  had  rented  the  land  of  him;  and  secondly,  because 
the  rent  had  been  growing  due  to  Henning  for  a  month  before 
the  sale  to  Irvine,  and  therefore  the  court  can  not  apportion  the 
cent  of  the  subsequent  eleven  months  to  Irvine. 

If  the  first  reason  were  to  prevail,  and  such  a  consequence 
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were  to  follow,  the  purchaser  of  a  landed  estate  with  a  nomeroiia 
tenantiy,  might,  with  a  little  sagaciiy  and  much  interestednesa 
on  the  part  of  the  former  freeholder,  be  subject  to  the  loss  of 
boih  the  use  of  the  lands  and  the  rents,  for  an  indefinite  time. 
But  in  that  case,  what  woxdd  be  the  meaning  of  the  rights  and 
title  released  to  him  by  his  purchase?    They  woxdd  consist 
chiefly  in  the  right  to  purchase  of  the  tenants  all  their  leases,  or 
of  the  rents  from  the  former  freeholder.    But  the  claim  of  the 
plaintiff,  set  up  in  the  particular  case,  does  not  require  the  con- 
sideration of  such  extreme  consequences.     The  proper  question 
is,  can  the  rent  be  apportioned  between  Irvine  and  Henning,  by 
law  ?  or  is  one  of  them  entitled  to  the  whole  ?    The  fact  that 
Henning  has  receiTed  the  month's  rent  growing  due  at  the  time 
of  the  coroner's  sale,  does  not  prove  that  he  had  a  legal  right  to 
so  much  of  the  rent;  and  if  Dr.  Irvine  had  a  right  to  the  whole 
year's  rent,  it  does  not  follow  that  we  apportion  the  rent,  by 
awarding  to  him  the  eleven  months'  rent  to  which  he  confines 
his  demand,  when  he  might  have  demanded  twelve  months'  rent. 
But  as  the  doctor  confines  his  claim  to  eleven  months  only,  this 
exposition  of  the  ground  taken  in  favor  of  Henning^s  rights,  is 
made,  only  to  show  that  the  question  of  apportioning  the  rent 
aiises  from  the  assumption  that  Henning  had  a  legal  right  to  the 
rent,  up  to  the  sale;  and  that,  if  the  doctor  had  a  right  to  that 
very  rent,  by  virtue  of  his  purchase,  he  can  not  but  have  right 
to  the  subsequent  rent  of  eleven  months.     For  the  argument, 
that  if  the  doctor  had  a  right  to  the  whole  rent,  he  is,  of  course, 
entitled  to  the  part  he  demands,  is  not  lessened  by  the  fact  that 
he  does  not  require  Turpin  &  Powers  to  pay  him  what  they  have 
already  paid  to  Henning.     It  is  easily  conceived,  then,  that  all 
the  legal  difficulty  of  dividing  an  entire  contract,  or  of  appor- 
tioning the  rent,  may  be  as  well  directed  against  the  assmnption  of 
Henning's  right  to  leceive  the  first  month's  rent,  as  against  the 
doctor's  right  to  receive  that  of  the  subsequent  eleven  months. 
StricUy  speaking,  the  verdict  does  no  more  than  setUe  the  point 
that  Henning  (or  his  assignee)  is  entiUed  to  no  more  rent.    What 
Dr.  Irvine  is  entiUed  to  may  be  yet  an  open  question.     But  let 
it  be  granted,  that  Dr.  Irvine  has  conceded  the  legal  right  of 
Henning  to  take  the  rent  up  to  the  sale — and  this  appears  proba- 
ble— still,  may  not  the  rent  be  apportioned  between  them  ?    The 
doctrine  of  rent  is  technical,  but  rational,  and  rent  is  often  ap- 
portioned.    It  is  reserved  to  him  from  whom  the  land  proceeded, 
or  his  representatives,  and  is  due  for  the  use  of  the  land,  says 
Chancellor  Kent,  8d  vol.  463,  quoting  the  established  authori- 
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ties.  He  says:  "  If  the  landlord  dies  before  the  rent  becomes 
dne,  it  goes  to  the  heir."  But  if  he  dies  after,  it  goes  to  the 
executor.  This  would  indicate,  bj  analogy,  that  in  the  instance 
before  us,  the  whole  year's  rent  should  pass  to  the  fi^eholder,  at 
the  time  the  rent  became  due.  Again  he  says,  from  Bolle's  Abr. 
and  1  Saund.  205:  '*  If  the  tenant  be  evicted  of  a  part  of  the 
land,  the  rent  is  apportionable:"  464.  And  here  let  me  remark, 
that  the  difficulty  of  apportioning  rent  is  on  account  of  the  ten- 
ant, not  of  the  landlord.  But  in  the  case  before  us,  the  tenants 
are  not  only  passive,  between  the  claimants,  but  have  taken  a 
step  towards  the  apportionment,  by  paying  a  part  to  Henning. 
Thus,  then,  the  tenants  have  left  the  rent  to  be  divided  accord- 
ing to  the  rights  of  the  successive  freeholders,  and  present  no 
objections  of  their  own;  while  Henning  has  himself  •  acceded  to 
such  partial  payment  of  the  rent,  before  it  was  due,  under  his 
lease  to  Turpin  &  Powers;  or  at  least,  he  has  credit  for  so  much, 
upon  their  account  against  him;  and  the  plaintiff's  case  assumes 
the  fact. 

But  to  return  to  the  strict  legal  right  to  apportion  rent  among 
different  freeholders.  Chancellor  Kent  says,  page  469 : ' '  Though 
it  was  a  principle  of  the  common  law,  that  an  entire  contract 
could  not  be  apportioned,  yet  the  apportionment  was,  under 
certain  circumstances,  allowed  by  the  common  law,  either  on 
severance  of  the  land,  etc.,  or  of  the  reversion."  ''A  person 
has  a  right  to  sell  the  whole  or  a  part  of  his  reversionary  inter- 
est," etc.  ''  It  may  be  necessary  to  divide  his  estate  out  on  rent 
among  his  children,  or  to  sell  a  part,"  etc.  **  The  rent  passes 
as  an  incident,  to  the  purchaser  of  the  reversion."  See  also  Gil- 
bert on  Bents,  163,  and  Co.  Lit.  148:  ''  The  rent  is  to  be  ap- 
portioned among  the  several  owners  of  the  reversion,  or  of  the 
rent,  according  to  the  value  of  the  land."  ''And  whenever  the 
question  becomes  a  litigated  one,  it  is  the  business  of  the  jury 
to  apportion  the  rent  according  to  the  value  of  the  land."  And 
he  finally  adds:  *'  The  rent  is  also  liable  to  apportionment,  by 
act  of  law,  as  in  cases  of  descent  and  judicial  sales:  See  Co. 
Lit.  224;  1  Eoll.  Abr.,  tit.  Apportionment;  Wotton  v.  Shirt, 
Cro.  Eliz.  742.  And  assuredly  sales  by  the  coroner  or  sheriff 
carry  the  same  incidents  as  judicial  sales;  they  are  acts  of  law, 
and  must  be  placed  either  upon  this  footing,  or  that  of  sales  by 
the  freeholder  himself.  And  we  have  seen  that  apportionment 
is  incident  to  both  species  of  sales.  Finally,  upon  the  technical 
rule,  so  well  urged  by  the  plaintiff's  counsel,  were  I  to  speculate 
upon  the  strict  application  of  the  common  law,  that  entire  con- 
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ixacts  can  not  be  apportioned,  I  should  incline  to  the  opinion, 
ihat  no  part  of  the  rent  being  doe  at  ihe  time  of  the  sale,  ihe 
purchaser  became  entitled  to  the  whole  rent  at  its  maturity,  as 
incident  to  his  freehold.  (But  see  statute  11  Geo.  11.,  c.  19, 
in  second  vol.  Stat,  at  Large,  576,  which  may  have  introduoed 
«  modification  of  this  strict  principle.)  At  all  events,  it  is  un- 
necessaiy  to  press  this  argument  to  that  extent,  as  the  verdict 
merely  acquits  the  defendants  of  further  rent  as  due  to  Henning, 
•or  his  assignee. 

The  motion  is  dismissed. 

O'NsALL,  Evans,  Eabls,  Butleb,  and  Wabdiaw,  JJ.,  concurred. 


Apportionment  of  Bent:  See  Cvihbert  ▼.  iTuAn,  31  Am.  Deo.  513,  mnd 
note;  also  NeUis  ▼.  LcUhrop^  34  Id.  285;  but  that  it  oan  not  be  apportioned 
where  the  landlord  terminates  the  tenancy  between  rent  days,  parsuant  to  a 
power  in  the  lease,  in  the  absence  of  a  provision  for  snch  apportionment:  Zvh 
w.  ZuU,  85  Id.  60a 


Dbago  v.  Moso. 

(1  SVBAM'  LA.W,  313.] 

Infant  ought  to  Site  bt  Pboohbin  Ami. 

OBJEonoN  of  Infancy  in  Plaintiff  can  only  be  made  by  plea  in  abatem«nt» 

and  can  not  be  given  under  the  general  issne. 
Infanot  of  Plaintiff  is  Mattes  of  Fokm,  and  is  waived  by  pleading  th« 

general  issue. 

Trespass.  The  court  below  nonsuited  the  plaintiff,  who  ap- 
peared by  attorney  only,  u]ion  the  defendant  proving  under  the 
general  issue  that  plaintiff  was  a  minor.  Plaintiff  moved  to  set 
aside  the  nonsuit  and  for  a  new  trial. 

Bailey,  for  the  plaintiff. 

Thompson,  contra. 

O'Neall,  J.  The  case  of  McDaniel  y.  Nicholson,  2  Mill  (S.  0.), 
•Const.  344,  referred  to  by  the  recorder,  as  the  basis  of  his  judg- 
ment, contains  an  obiter  dictum,  that  '*  a  minor  may  oommenoe 
an  action,  but  can  not  file  his  declaration  until  he  has  some 
person  appointed  prochein  ami  or  guardian;  if  he  did  not  do  80» 
4tnd  went  on  to  trial,  he  must  be  nonsuited,  whatever  were  the 
merits  of  the  case."  That  case,  however,  presented  altogether  a 
different  question.  It  was  a  summary  process;  the  plaintiff,  an 
infant,  residing  out  of  the  state,  sued  by  attorney,  and  was  or- 
dered to  give  secuziiy  for  costs;  not  having  done  so,  within  the 
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rule,  lie  was  nonstiited,  and  the  motion  on  the  circuit,  and  in  the 
appeal  court,  was  to  discharge  the  security,  on  the  ground,  that 
the  plaintiff  had  removed  within  the  state;  and  it  was  held  that 
the  security  ought  not  to  be  discharged.  In  that  judgment^ 
however,  only  Grimke,  Oolcock,  and  Cheves  concurred  gener- 
ally; Judge  Johnson  placed  his  concurrence  on  the  ground,  that 
the  court  had  no  power  to  discharge  from  a  bond  on  a  mere 
motion.  The  other  three  judges  gave  no  opinion.  After  this 
•examination  of  McDaniel  v.  Nicholson,  it  is  plain  that  it  is  not 
Authoriiy  for  anything  which  it  purports  to  decide,  much  less 
tor  a  point  which  was  outside  of  the  case  made. 

By  statute  21  Jac.  I.,  c.  13,  sec.  2,  it  is  enacted,  that  after 
verdict  for  the  plaintiff,  judgment  shall  not  be  staid  or  reversed 
by  reason  that  the  plaintiff  in  ejectment,  or  other  personal 
action  or  suit,  being  an  infant  under  twenty-one  years,  did  ap- 
pear by  attorney  therein.  Before  this  statute,  it  was  error  if  an 
infant  sued  by  attorney,  and  not  by  guardian:  Bew  v.  Long,  Cro. 
Jac.  4;  1  Boll.  Abr.  287,  pi.  3;  Bartholomew  v.  Dighton,  Cro. 
Eliz.  424;  since,  it  can  only  be  taken  advantage  of  by  plea  ii. 
abatement;  2  Saund.  212,  b,  note  6;  for  it  is  no  longer  matter 
of  substance,  but  of  form.  The  objection  of  infancy  is  not  that 
the  plaintiff  has  no  right  to  sue,  but  that  he  ought  to  sue  by 
prochein  ami.  If  the  defendant  pleads  issuably,  he  waives  the 
objections  of  form.  In  Foxunat  et  cd..  Executors  of  Pinsent, 
V.  Tremaine,  2  Saund.  212,  the  defendant  pleaded  that  two  of 
the  plaintiffs  were  infants.  It  was  agreed  by  all,  that  if  as. 
infant  plaintiff,  suing  in  his  own  right,  sue  by  attorney,  the  bil) 
or  writ  may  be  abated  by  plea.  From  these  authorities,  it  seem& 
to  me  plain,  that  the  objection  of  infancy  in  the  plaintiff  can 
only  be  made  by  plea  in  abatement.  But  in  the  case  before  us^ 
the  proof  of  infancy  came  from  the  defendant,  under  the  genenu 
issue.  To  say  nothing  of  the  irrelevancy  of  such  proof  to  the 
issue,  it  is  clear  that  the  court  can  not,  in  invUum,  order  a  non- 
suit on  the  defendant's  proof.  The  motion  to  set  aside  the  non- 
suit is  granted. 

BicHABDSON,  Evans,  Butleb,  and  Wabdlaw,  JJ.,  concurred. 


lyvANT  SxTiNO  BT^PROOHKiN  Aui:  See  Thomas  v.  Dihe,  d4  Am.  Deo.  690; 
If  ilea  y.  Kaigler,  30  Id.  425;  FuUon  v.  SaeveU,  19  Id.  409;  Apih&rp  v.  Baehi9, 
4  Id.  26. 
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Whalby  bt  al.  v.  Whaley  et  al. 

(ISVBAM'LAW.SaS.] 

TniAHT  OAK  NOT  DiBFUTB  THB  TiTLi  OF  HIS  LANDLORD,  either  by  Betting 
np  title  in  himself  or  another,  during  the  existenoe  of  the  lease  or  ten*- 
sncy. 

Xbnant  Holding  aitxb  Ezpibation  or  Tjebm  is  a  tenant  by  snfferance^ 
and  holds  by  the  title  of  his  original  landlord,  nntil  a  notice  to  quit,  or 
until  a  disclaimer  of  tenancy  on  his  part. 

fcATVTB  or  Ldotations  dobs  not  Run  in  Fatob  or  Tenant  by  suffer^ 
anoe,  or  one  entering  by  pennission,  paying  no  rent,  nntil  snch  tenant 
notifies  the  landlord  that  he  claims  adversely.  The  knowledge  of  dis- 
daimer  mnst  be  bronght  home  to  the  landlord  to  set  the  statate  to  ran* 
ning. 

TBX8PA88  to  try  title.  PlaintifiBs  are  deyisees  of  Edings,  de» 
oeased,  and  defendants  are  administrators  of  B.Whalej,  deceased. 
B.  Wlialej  married  the  daughter  of  Edings  in  1819,  and  wafr 
then  put  in  the  possession  by  him  of  the  land  in  dispute, 
which  he  retained  till  his  death.  The  plaintiffs  were  the- 
issue  of  this  daughter  of  Edings.  She  died  in  June,  1823.  B. 
Whaley,  her  husband,  married  again,  and  had  three  children  bj^ 
his  second  wife  before  his  death,  in  1832.  The  defendants  en- 
tered upon  the  land  in  dispute  immediately  upon  his  death.  loi 
1836,  Edings  demised  the  estate  in  question  to  his  grandsons, 
the  plaintiffs,  and  died  a  few  months  afterwards.  Verdict  for 
plaintiffs. 

Bice,  for  the  plaintiffs. 

McCrady  and  Petigrti,  contra. 

BuTLEB,  J.  The  questions  belonging  to  and  fairly  submitted 
to  the  juiy,  must  be  regarded  by  this  court  as  satisfactorily  set- 
tled by  their  verdict.  So  far  as  it  regards  the  character  of  the 
possession  from  1819  to  1832,  a  period  of  thirteen  years,  the^ 
jury  were  bound  to  pass  upon  it,  to  this  extent,  at  least;  that 
for  the  last  ten  years  of  his  life,  Benjamin  Whaley  had  not  ac- 
quired a  good  title  under  the  statute  of  limitations,  by  virtue  of 
any  adverse  possession  during  that  time.  The  finding  neces- 
sarily establishes  that,  in  its  inception,  Benjamin  Whaley's  pos- 
session was  permissive  and  not  adverse,  and  that  for  the  three  first 
years  he  held  by  privity  of  tenure  with  William  Edings,  under 
whom  he  had  entered.  It  is  the  case  of  a  tenant  entering  upon 
land,  and  holding  by  the  sufferance  of  the  landlord,  without  ])ay- 
ing  rent.  Such  a  tenancy  carries  with  it  many  incidents  im- 
portant in  this  case,  and  which  will  be  hereafter  noticed  in  their 


May,  1843.]  Whalet  v.  Whaley.  595^ 

proper  place.     The  tenant  had  not  assumed  such  an  adrerse  pos- 
session as  to  allow  the  statute  to  give  him  a  good  title  at  Mst 
death.     But  it  is  said  that  at  any  time  after  the  thirtieth  of 
March,  1822,  or  within  ten  years  before  his  death,  Benjamin  Wha- 
ley  might  have  assumed  such  a  position,  and  that  his  title  would 
haTe  been  perfected  by  the  operation  of  the  statute,  provided 
the  possession  of  the  administrators  could  be  tacked  to  and  re- 
garded as  a  continuation  of  his  possession.     The  circuit  judge» 
held  that  the  possession  of  the  administrators  could  not  be  con- 
nected with  that  of  their  intestate,  so  as  to  make  it  perfect.    If 
it  could  be  shown  that  this  view  of  the  judge  was  material,  a» 
question  of  some  ap])arent  perplexiiy  would  be  presented.    But. 
in  the  view  which  a  majority  of  the  court  is  disposed  to  take  of 
the  case,  this  point  is  wholly  immaterial;  and  should  it  be  re- 
garded as  essentially  involyed  in  the  judgment  of  the  court,  thd 
circuit  decision  may  well  be  sustained  by  a  fair  view  of  the  evi- 
dence.   After  the  thirtieth  of  March,  1822,  or  after  the  twen- 
tieth of  Jime,  when  Benjamin  Whaley's  first  wife  died,  ther^ 
was  no  evidence  to  show  that  the  character  of  the  possessioik 
had  been  changed  from  what  it  was  in  the  beginning.     The  pre- 
sumption of  law  is  that  it  was  the  same,  and  that  presumptioi^ 
must  prevail  in  the  absence  of  evidence.    The  morality  of  the  law 
inculcates,  and  its  provisions  will  enforce  good'  faith  in  all  the- 
relations  of  life  in  which  legal  confidence  has  been  reposed.    One^ 
who  enters  upon  land,  acknowledging  titie  in  another,  ought,, 
in  justice,  to  adhere  to  the  original  terms  of  his  possession.    It  i» 
an  undoubted  principle  of  the  law,  that  a  tenant  can  not  dispute 
the  titie  of  his  landlord,  either  by  setting  up  titie  in  himself  or 
another,  during  the  existence  of  the  lease  or  tenancy.    The  prin- 
ciple of  estoppel  applies  to  them,  and  operates  in  its  full  force  to 
prevent  the  violation  of  the  contract  by  which  the  tenant  ob- 
tained and  holds  possession:  BliglWs  Leasee  v.  Rochester,  7  Wheat.. 
635.     See  also  the  cases  of  Willison  v.   Wathins,  3  Pet.  43; 
Wilson  V.  Weathersby,  1  Nott  &  M.  373.     In  this  last  case  it  wa* 
said  and  decided,  "  that  the  evidence  offered  by  the  defendant 
was  of  a  titie  acquired  by  him  after  he  went  into  possession  vox- 
der  the  plaintiff,  and  before  he  gave  up  possession.     If  he  was 
at  any  time  the  tenant  of  the  plaintiff,  he  continues  so  all  th& 
time,  unless  he  had  given  up  the  possession." 

There  was  no  evidence  here  that  Whaley  ever  gave  up  pos- 
session,  or  that  he  claimed  to  hold  it  differentiy  from  what  he 
did  in  its  origin,  or  the  three  first  years  of  its  duration.  Tliere 
was  great  reason,  therefore,  in  holding  that  the  possession  of 
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the  administrators  could  not  be  connected  to  change  the  chaiac« 
ter  of  the  original  possession  of  Whaley  in  his  life-time;  the 
law' presuming  them  to  be  the  same,  that  is,  the  termination  to 
be  like  the  beginning.  This  view  of  the  case  would  be  whoUj 
immaterial,  if  Whaley  never  did  assume  such  a  position  as  to 
dissolve  the  relation  between  himself  and  his  landlord,  and 
thereby  entitle  himself  to  the  operation  of  the  statute  of  limit- 
ations. During  the  continuance  of  an  acknowledged  lease,  the 
tenant  can  not  set  up  title  in  bimself  to  question  the  title  of  the 
landlord.  This  must  always  be  the  case  where  'the  lease  is  for 
a  definite  term  of  years.  In  such  case  the  tenant  must  go  out 
and  disclaim  the  title  of  his  landlord,  and  come  in  as  any  other 
stranger,  before  he  can  set  up  his  title.  Having  forfeited  his 
lease,  he  terminates  its  existence  by  his  own  act,  and  thereby  be- 
comes a  disseisor  and  trespasser.  Under  such  circumstances, 
the  possession  of  the  tenant  becomes  a  tortious  one  by  the  for- 
feiture of  his  right.  *'  The  landlord's  right  of  entiy  is  then  com- 
plete, and  he  may  sue  at  any  time  within  the  period  of  limita- 
tions; but  he  must  lay  his  devise  of  a  day  subsequent  to  the 
termination  of  the  tenancy."  See  the  judgment  of  Baldwin,  J., 
in  the  case  of  Watbina  v.  Willisson.  When  the  time  of  the  ten- 
ancy has  expired  by  itB  own  limitation,  the  tenant  is  then  a 
tenant  at  sufferance  from  year  to  year,  and  after  notice  to  quit 
would  be  a  trespasser,  who  could  be  sued  in  an  action  to  try 
title.  If  the  tenant  continues  to  hold,  without  notice  to  quit,  or 
without  a  disclaimer  of  tenancy  on  his  part,  he  will  be  regarded 
as  holding  by  the  title  of  his  original  landlord.  And  it  is  said 
by  Chancellor  Harper,  in  his  argument  of  the  case  last  referred 
to — ^and  which,  with  little  qualification,  was  adopted  as  the  judg- 
ment of  the  court — that  if  a  tenant,  at  the  expiration  of  a  term, 
sets  up  claim  in  himself,  and  even  gives  notice  of  it  to  his  land- 
lord, yet  continues  to  pay  rent,  his  recognition  of  the  landlord's 
title  will  prevent  his  possession  being  adverse;  and  further:  **  H 
a  party  enter  by  bare  permission,  remain  as  a  tenant  at  suffer- 
ance, paying  no  rent,  the  tenancy  can  not  be  determined  by  the 
tenant  without  notice  to  the  landlord,  whatever  claim  the  tenant 
may  set  up  to  himself  or  to  others."  And  this,  for  the  obvious 
reason  that  the  law  will  not  permit  one  to  lose  his  rights  who 
has  no  means  of  knowing  that  they  are  usurped.  It  is  always 
necessary  that  the  rights  of  the  party  to  be  affected  by  the  stat- 
ute shoxdd  be  so  far  violated  as  to  put  it  in  his  power  to  vindi- 
cate them  by  a  proceeding  at  law.  Before  the  tenant  can  oocu« 
py  an  adverse  position,  entitling  him  to  claim  by  adverse  pes- 
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fleesion,  lie  must  diflclaim  his  tenancy,  and  giye  notice  of  that 
fact  to  his  landlord.  He  must  become  a  trespasser,  by  doing 
something  to  show  that  he  holds  the  land  against  the  consent  of 
the  owner  or  claimant.  After  that,  there  is  nothing  to  prevent 
the  owner  from  bringing  his  action  to  CTict  the  wrong-doer.  A. 
secret  disclaimer,  unknown  to  the  landlord,  will  not  do.  The 
statute  can  not  run  until  the  knowledge  of  the  disclaimer  is 
brought  home  to  the  landlord.  In  the  case  of  Watkina  y.  WU- 
lisfson,  such  was  the  evidence:  Willisson,  the  ancestor  of  the 
defendant,  who  had  entered  under  Burdeatiz,  gave  notice  to  his 
landlord  that  he  claimed  in  his  own  right,  and  refused  to  pay 
rent;  this  was  in  1792.  In  1802  Willisson  died,  leaving  his 
widow  and  children  in  possession.  A  year  before  that  time, 
Balph  Spence  Philips  became  interested  in  the  land,  in  right  of 
Burdeaux;  and  after  the  death  of  Willisson,  demanded  posses- 
sion of  the  land  from  the  widow;  she  refused  positively  to  give 
it  up,  or  to  acknowledge  Philips'  tiUe,  but  held  the  land  in  the 
face  of  a  litigation  of  ten  years.  In  1817  the  land  was  sold  at 
sheriff's  sale,  as  the  property  of  Burdeaux,  to  foreclose  a  mort- 
gage assigned  to  Philips;  and  Watkins,  the  purchaser,  brought 
his  suit,  and  was  defeated  in  the  supreme  court  of  the  United 
States,  on  the  ground  that  Willisson  and  his  representatives 
having  disclaimed  Burdeaux's  tiUe,  with  express,  repeated,  and 
even  hostile  notice  to  Burdeaux  and  Philips,  they  were  protected 
by  their  adverse  possession  under  the  statute.  Baldwin,  J., 
who  delivered  the  judgment  of  the  court,  says,  in  so  many  terms, 
that  the  statute  did  not  commence  to  run  till  the  knowledge  was 
brought  home  to  Burdeaux  that  Willisson  was  claiming  against 
his  titie,  for  from  that  time  a  cause  of  action  had  accrued,  as  in 
the  case  of  discoveiy  of  fraud  committed  by  a  trustee;  and  the 
judge  uses  this  language:  ''Why,  then,  should  not  the  statute 
protect  him  as  well  as  any  other  fraudulent  trustee,  from  the 
time  the  fraud  is  discovered,  or  known  to  the  landlord  ?" 

I  will  venture  to  say,  that  no  case  has  gone  so  far  as  to  give 
a  tenant  a  titie  by  the  operation  of  the  statute,  who  has  not 
made  some  open  disclaimer  of  his  tenancy,  and  given  notice  to 
his  landlord  of  his  hostile  position.  After  a  great  lapse  of  time, 
and  an  omission  to  pay  rent,  a  dissolution  of  the  relation  of 
landlord  and  tenant  might  be  presumed.  Such  a  presumption 
can  not  arise  in  the  case  under  consideration:  for,  from  the 
finding  of  the  jury  the  presumption  is  the  other  way.  In  no 
part  of  the  evidence  does  it  appear  that  Benjamin  Whaley  ever 
.gave  William  Edings  to  understand,  much  less  did  he  give  direct 


fi08  Whalby  v.  Whaley.  [S.  Carolina^ 

notice  to  him,  that  he  had  thrown  off  his  tenani^,  and  intended 
to  claim  in  his  own  right.  There  was  no  notice  of  that  kind 
which  would  haTe  authorized  the  jury  to  come  to  a  conclusion 
that  Edings  had  any  reason  to  belieye  that  Whaley  was  holding 
cLifforently  from  his  other  sons-in-law,  Fripp  and  Chisolm.  So 
far  as  regards  Edings,  their  relations  were  the  same;  and  it  is 
Ills  knowledge,  and  not  Whaley's  designs,  that  the  jury  were 
bound  to  consider.  Would  it  do  to  go  so  far  as  to  say  that  the 
juiy  might  have  inferred  or  presumed  that  Edings  had  notice  of 
Whaley's  intention?  This  would  subject  the  legal  rights  of 
land  proprietors  to  be  disposed  of  by  the  uncertainly  of  con- 
jecture, instead  of  haTing  them  secured  by  the  settled  rules  or 
operation  of  law.  When  a  party  claims  by  the  statute,  he  is  re- 
4iuired  to  show  at  what  time  he  took  possession  of  the  land,  and 
liow  long  he  has  held  it:  and  when  a  tenant  claims  to  hold  ad- 
versely, he  must  show  when  that  intention  was  made  known  to 
bis  landlord;  otherwise  he  might  acquire  titie  by  an  erasiye  or 
secret  abuse  of  a  trust,  instead  of  an  open  claim  as  a  trespasser. 
It  is  reasonable  to  suppose  that  eyery  one  will  vindicate  his 
rights  when  they  are  openly  invaded;  but  no  one  can  take  care 
of  them  when  they  are  secretly  undermined.  It  would  be  un- 
..safe  to  suffer  the  possession  to  assume  such  a  character  as  one 
Tparty  alone  should  give  it,  without  the  knowledge,  control,  or 
oonsent  of  the  other;  and  such  would  be  the  result,  if  Whaley's 
design  alone  should  prevail,  secretiy  entertained  and  unknown 
3to  Edings. 

There  is  nothii^  in  this  opinion  which  can  conflict  with  those 
(decisions  in  which  it  has  been  held  that  a  child  going  into  pos- 
iseesion  of  land  under  a  parol  gift  of  a  parent,  may  hold  by  the 
statute  of  limitations;  for  in  those  cases,  the  relation  of  land- 
lord and  tenant  never  existed  or  was  acknowledged.  The  son 
in  those  cases  took  possession  of  the  land  as  his  own,  and  held 
it  without  any  acknowledgment  of  title  in  another,  and  between 
<whom  and  his  parent  there  was  no  privily  of  tenure  at  any  period 
of  the  possession.  But  in  this  case  the  juiy  have  foimd  that 
Whaley  entered  and  held  as  a  mere  tenant  at  will,  by  Eding's 
(title.  As  well  from  the  finding  as  the  evidence  itself,  we  are 
:6atisfied  with  the  verdict,  and  refuse  the  motion  for  a  new  trial. 

EvAHS,  J.,  concurred. 

O'Neall,  J.  I  agree  to  the  result.  There  was  no  proof  of  a 
fMurol  gift  whatever.  The  character  of  the  possession  was  to  ba 
judged  of  by  the  jury. 
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Wabblaw,  J.  I  dissent.  Acoording  to  the  principles  of  the 
Asaae  of  WtUiama  t.  MoAliley^  Cheyes,  200,  the  possession  of  the 
administrators  holding  for  all  the  heirs  of  Benjamin  Whaley, 
might  be  connected  with  the  possession  of  the  ancestor,  B. 
Whaley,  so  as  together  to  make  up  the  time  required  by  the 
statute.  On  this  point  I  think  there  was  misdirection  by  the 
presiding  judge;  and  I  can  not  hold  that  to  have  been  wholly 
immaterial.  It  shoxdd  have  been  left  to  the  jury  to  decide 
whether  there  was  not,  within  ten  years  immediately  preceding 
the  death  of  Edings,  in  18B6,  such  act  of  disclaimer  as  constituted 
4U1  adverse  possession  of  Whaley  and  his  heirs  for  that  period. 

BiCHABDSON,  J.  I  concur  in  the  above  reasoning,  and  that 
there  should  be  a  new  tiial  on  the  merits  also. 


Statutb  ov  LnfiTATiovs  Buns  only  from  the  tune  the  landlord  has  notioe 
of  an  advene  holding;:  See  Duke  v.  Harper^  27  Am.  Dec  462,  and  note; 
Oamp  V.  Campt  13  Id.  60,  and  note;  Jackaon  y.  Davia,  16  Id.  460,  and  note. 

Estoppel  of  Tinant  to  Dknt  Landu>rd's  Tttls:  See  ooUection  of 
in  note  to  DuJx  ▼.  Harper ^  27  Am.  Dec  466. 


Betnolds  et  al.  v.  Reynolds  et  al. 

[1  SnABS'  Law,  288.] 
Witnesses  Attestino  Will  moat  subecribe  their  names  within  the  aig^t  ol 
the  testator  as  he  stood  and  not  as  he  might  or  might  not  stand. 

AlTBSTATIOX    or  WiLL    BT  WITNESSES    IN  AN  ADJOINING    BoOM    IS    nOt  « 

compliance  with  statate  requiring  it  to  be  done  "in  the  presence  of  the 
testator,"  even  though  he  might  have  seen  them,  writing  their  namea» 
by  sitting  on  the  side  of  his  bed. 
BuKDEN  or  Pboting  a  Will  Duly  and  Legally  Ezboutbd,  rests  upon 
the  parties  claiming  under  such  will. 

Appeal  from  decree  admitting  to  probate  an  instroment 
•daimed  to  be  the  last  will  of  Thomas  Eejnolds,  deceased. 
There  was  no  pretense  of  fraud,  but  for  conyenience  the  wit- 
nesses, oiter  seeing  the  testator  sign,  stepped  into  the  hall  and 
signed  their  names  by  the  table  there.  The  testator  coxdd  have 
seen  them  by  raising  up  on  his  elbow,  and  he  had  sufficient 
strength  so  to  do,  but  did  not  change  his  recumbent  position. 

Bighabdson,  J.  Did  the  witnesses  to  the  will  of  Thomas 
Reynolds,  sign  their  names  in  his  presence,  is  the  only  ques- 
tion of  the  case.  By  our  act  of  1789,  5  Stat,  at  Large,  p. 
106,  wills  of  lands  are  required,  etc.,  to  be  *'  attested  and  sub- 
tombed  by  three  credible  witnesses,  in  the  presence  of  the  said 
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devisor/'  And  by  our  act  of  1824, 6  Id. ,  p.  239,  for  putting  wills 
of  personal  property  on  the  same  footing,  the  words  are  ''  and 
shidl  be  attested  and  subscribed  in  the  presence  of  the  said  testa- 
tor,  or  testatrix,  by  three  or  more  credible  witnesses;  or  else  they 
(the  wills)  shall  be  utterly  void  and  of  no  effect."  The  ques- 
tion turns  upon  the  words  ''in  the  presence  of."  Is  the  sub- 
scription of  the  witnesses,  when  made  out  of  the  reach  of  the- 
testator's  senses,  if  the  testator  still  remained  in  the  posture  in 
which  he  wrote  his  own  name,  or  in  that  in  which  he  placed 
himself  while  the  witnesses  were  going  into  an  adjoining  room, 
in  order  to  write  their  names — is  such  attesting  and  subscribing, 
in  his  presence  ?  Or  is  it  not  in  his  presence,  when  it  is  evident, 
that  by  sitting  on  the  side  of  his  bed,  the  testator  might  have^ 
seen  the  witnesses  writing  their  names?  Assuredly,  were  this- 
question  between  the  maker  of  a  deed  and  those  claiming  in 
virtue  of  its  provisions,  there  would  be  much  reason  in  requir- 
ing the  maker  to  have  done  all  he  was  able  to  do,  or  to  suffer  for 
his  default. 

But  in  the  case  of  wills,  the  testator  is  passive,  and  the  contest 
is  between  his  heirs  at  law,  and  his  legatees  under  the  particular 
will.  The  provisions  of  the  acts  are  therefore  alone  to  be  consid- 
ered. And  it  equally  follows,  that  the  legatees  must  exhibit  a 
will  strictly  lawful,  or  fail  altogether  as  legatees.  So  that  the 
burden  of  proof  is  upon  them,  to  present  a  will  in  due  form  of 
law.  The  obvious  policy,  not  to  say  the  necessity,  of  the  act  of 
1789,  and  that  of  1824,  concurs  vrith  this  view.  They  were- 
f ormed  to  protect  men  against  fraudulent  vrills.  Wills  are  usu- 
ally made,  as  in  this  case,  by  dying  men,  or  sick  men,  who  are 
easily  importuned  or  swayed.  The  act,  therefore,  directs  the 
testator:  1.  To  sign  the  will  himself,  or  have  it  signed  at  his  ex- 
press direction.  2.  That  it  must  be  attested  by  not  less  than 
three  vritnesses,  because  fraudulent  confederates  usually  con- 
spire in  pairs,  and  can  seldom  trust  with  safety  any  third  per- 
son. A  third  is  apt  to  derange  our  habit  of  entire  reliance  upon 
some  one  friend,  in  preference  to  all  others;  and  lastly — that  the 
vritnesses  shall  subscribe  their  names  in  the  presence  of  the  tes- 
tator, in  order  that  it  may  be  always  vrithin  his  observation,  to- 
the  last  act  that  makes  it  his  will,  and  so  prevent  a  fraudulent 
will  being  foisted  in  its  place. 

Such  reasoning  upon  the  preventive  policy  of  the  acts,  points 
out  the  good  sense  of  construing  literally  the  meaning  of  the 
words,  ''  in  the  presence  of  the  testator,"  so  as  to  make  them 
mean,  within  the  observance  of  his  senses:  and  place  the  three 
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protecidons  of  testators  against  frauds,  upon  the  same  safe  foot- 
ing; all  obvious  to  plain  understandings,  through  the  means  of 
the  senses.  The  testator  signs — calls  on  three  persons  to  sub- 
scribe as  witnesses — and  they  are  required  to  subscribe,  and  to 
do  so  '*  in  his  presence,"  which  last  requisition  must  mean  no- 
where else.  The  particular  case  is  hard  upon  the  legatees,  be- 
cause there  appears  to  have  been  no  fraud  whatever.  But  we 
are  obliged  to  take  the  law  as  written  in  the  act.  And  to  pre* 
vent  frauds  in  general,  they  must  suffer  from  the  strict  enforce* 
ment  of  its  wise  general  provisions  against  fraudulent  wills.  If, 
from  the  letter  of  the  act,  from  its  spirit  and  policy,  and  from 
the  inconvenience  that  would  follow,  we  turn  to  adjudged  cases, 
we  shall  find  the  same  result.  As  in  Wright  v.  Manifold,  1  Mau. 
&  Sel.  294;  or  Winchelsea  v.  Waiu:hop€y  3  Russ.  441.  The  wit- 
nesses must  subscribe  their  names  within  the  sight  of  the  testa- 
tor, as  he  stood,  and  not  as  he  might  or  might  not  stand.  See 
also  the  cases  of  Doe  ex  dem,  Wrighi  v.  Manifold,  1  Mau.  &  Sel. 
294;  WincheUea  v.  Wawchope,  3  Russ.  441;  2  Bos.  &  Pul.  54  [mis- 
cited]  ;  3  Cond.  Ch.  — .  And  this  position  appears  to  be  deduced 
from  the  adjudged  cases,  and  to  be  recognized  by  great  com- 
mentators— see  4  Kent,  674;  1  Pow.  90;  1  Roberts,  128 — that, 
although  the  testator  need  not  actually  see  the  witnesses  sign 
the  will,  yet  they  must  have  stood  in  a  position  to  let  him  see 
their  subscribing;  which  means,  that  they  must  not  withdraw 
themselves  from  the  continued  observance  of  his  senses,  although 
the  testator  may,  himself,  refrain  from  using  such  senses.  Such 
discretion  is  with  him,  but  not  for  the  witnesses  to  avoid  the 
opportunity  of  his  so  doing. 

It  was  correctly  said  in  the  argument,  that  a  blind  man  may 
Quake  a  will.  But,  then,  he  must  first  be  made  sensible,  through 
his  remaining  senses,  that  the  witnesses  subscribed  in  his  pres- 
ence, which  may  be  done  by  great  care.  But  this  illustrates 
the  rule  I  have  laid  down,  that  where  the  testator  can  see,  he 
.must  not  be  deprived  of  the  opportunity  of  seeing  the  subscrip- 
tion by  the  conduct  of  the  witnesses.  If,  in  the  case  of  a  blind 
testator,  the  witnesses  were  to  withdraw  their  subscription  from 
the  observance  of  those  senses  by  which,  only,  the  testator  could 
perceive  their  being  present  and  were  subscribing,  and  such  a 
will  were  held  to  be  good,  the  case  would  be  analogous  to  the 
one  before  the  court.  But  no  such  case  can  be  found.  I  would 
not  say  that  it  is  absolutely  impossible  (although  it  is  so  con- 
iddered  by  great  writers),  that  even  a  blind  and  a  deaf  and  dumb 
loan  can  make  a  will.    But  whenever  such  a  case  occurs,  the 
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three  xequiBites  of  all  "wills  must  appear:  that  the  testator  signed 
the  will,  or  expressly  directed  it  to  be  signed  for  him,  that  three 
witnesses  attested  it  in  writing,  and  that  the  testator  had  been 
sensible  that  they  signed  their  names  in  his  presence.  And  of 
these  three  requisites,  if  there  be  any  inequality  in  their  im- 
portance, the  last  is  the  most  effectual  to  prevent  the  substitu- 
tion of  a  fraudiQent  will  in  the  place  of  the  intended  genuine 
will  of  the  testator,  which  is  the  immediate  object  of  our  acts 
-directing  the  manner  of  executing  last  wills  and  testaments.  A 
new  trial  is  therefore  granted,  upon  the  strict  law  of  the  case. 

Evans,  Butler,  and  Wabdlaw,  JJ.,  conoured. 


Attestation  *'l2r  Pbesenos  of  Testator."— In  Edelen  v.  Hordes  Leasee, 
16  Am.  Deo.  292,  it  was  held  that  it  waM  prima  facie  evidence  of  illegality  that 
the  will  was  attested  in  a  room  adjoiniug  to  that  where  the  testator  lay  sick, 
although  he  requested  the  witness  to  go  into  the  other  room  to  attest  it, 
there  being  but  a  board  partition  between  the  rooms.  The  case  of  Ruddon  v. 
McDonald,  1  Bradf.  (N.  Y.)  352,  seems  to  be  similar  to  the  prinoipal  case,  but 
there  the  oonrt  came  to  an  opposite  opinion  and  admitted  the  will  to  probate. 
See  BusseU  v.  FaUa,  1  Am.  Dec  380. 

The  prdigipal  case  is  cited  in  Wright  v.  Lewis,  5  Rich.  212,  and  a  dis- 
tinction drawn  between  the  testator  withdrawing  himself  from  the  presence 
-of  the  witnesses  and  their  withdrawal  from  his  presence.  In  this  case  the 
testator,  immediately  upon  signing  the  will,  walked  off  in  the  garden,  and 
the  witnesses  stayed  and  attested  the  will  where  the  testator  had  signed  it, 
and  it  was  held  a  sufficient  attestation. 

Attestation  is  Sufficient,  when:  See  Dewey  v.  Dewep,  85  Am.  Deo. 
1167,  and  oases  collected  in  the  note;  and  also  note  to  Beauen  v.  BrinehBrkqf^ 
37  Id.  260;  Howard^s  WUl,  17  Id.  60. 


Snydeb  ads.  Rilet. 

[1  Spiam'  Law,  272.] 
iPctrohaser  at  Sheriff's  Sale  is  Entitled  to  Rent  of  premins  firom  tbs 

day  of  his  purchace. 
Tenant,  with  Notice  of  Sheriff's  Sale  of  Prshisbs,  voluntarily  paying 

rent,  accruing  since  the  sale,  to  prior  landlord,  is  not  thereby  discharged 

from  paying  such  rent  to  the  purchaser. 

Assumpsit  for  rent.  Defendant  rented  the  premises  of  Owen; 
ihe  sheriff  sold  the  premises  to  plaintiff  the  next  month.  Aitei 
the  sale  and  before  the  rent  was  due,  defendant  paid  it  to  Owen, 
l)ut  not  until  Snyder  had  demanded  payment  of  him.  Court 
below  decreed  a  payment  of  thirty  dollars  to  plaintiff,  being 
the  whole  rent,  except  ten  dollars,  which  was  the  proportion  ao- 
«rued  to  Owen  before  the  sale.  Defendants  moved  for  a  new 
irial. 
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Aldrich,  for  the  motion. 
FaUerson,  contra. 

BiGHABDSON,  J.  The  facts  of  the  caee  make  this  question. 
After  notice  to  Bilej  that  Snyder  had  purchased  the  land,  did 
the  rent  accruing  after  the  purchase,  pass  to  Snyder? 

It  is  to  be  observed  that  the  whole  year's  rent  was  not  due 
until  after  the  purchase,  and  a  question  might  perhaps  be  raised, 
whether  the  rent  was  not  due  to  the  freeholder  at  the  moment 
it  became  due,  and  whether  any  part  of  it  could  be  due  to  any 
one  but  this  freeholder;  because  no  rent  was  due  before  the  end 
of  the  year,  when  he  had  become  the  owner,  and  of  course  en- 
titled to  all  the  productions  and  incidents  of  his  freehold,  or  at 
least  to  such  as  came  to  maturity  after  the  purchase.  But  how- 
orer  such  a  question  might  be  resolved,  it  has  been  usual  to 
iJlow  to  the  purchaser  his  proportion  of  the  rent,  measured  from 
the  time  of  his  purchase.  And  in  the  caseof  Moarey,  Ihirpinand 
Powers,  1  Spears'  L.  82  [ante,  689],  decided  last  term,  this  court 
recognized  the  right  of  the  purchaser  to  that  extent — ^no  more 
being  demanded.  And  the  presiding  judge  having  decreed  the 
rent  according  to  the  same  proportion,  and  the  tenant  having 
voluntarily  paid  the  whole  rent  to  his  former  landlord,  before  it 
became  due,  and  after  notice  of  his  landlord  being  changed, 
there  can  be  no  reason  in  turning  the  purchaser  round  to  his 
possible  recovery  against  him.  If  the  tenant  had  received  no 
notice,  and  had  paid  the  rent  only  at  maturity,  such  might  have 
been  the  proper  course;  but  in  iliis  case,  we  perceive  no  reason 
jfor  referring  the  plaintiff  to  that  remedy. 

The  motion  is  therefore  dismissed. 

CNsALL,  Evans,  Btjtleb,  and  Wabdlaw,  JJ.,  concurred. 


ArpOBnoNiOENT  or  Ebnt:  See  Moore  v.  Turpin,  oMte,  689.  and  the  oaaei 
in  this  aeries  there  collected  and  dted. 


Halwebson  v.  Cole. 

[1  Spbau'  Law,  831.1 
Kg  Fbxiobt  can  bb  Celabobd  without  Delivbrt  at  the  place  of  deetinatioii, 

nnlesa  prevented  by  dangers  of  the  sea,  or  other  unavoidable  casnalties. 
PABTiouiiAifc  Cttstom  BECOMES  A  Pabt  ov  thsLaw  when  Well  nnderstood  and 

established.    The  evidence  of  one  individual  will  not  establish  a  custoia 

or  usage  of  trade. 
Mastbb  or  A  Ship  is  not  an  Agent  or  the  Cgnsiongs,  to  judge  for  hin 

when  the  goods  are  so  damaged  as  to  make  a  sale  necessary  before  tb^ 

reach  their  destination. 


604  Halwerson  t\  Cgle.  [S.  Carolina, 

AonoN  to  recoTer  forty-five  dollars  and  twentj-five  cents  for 
freight.  Defendant  shipped  hay  and  com  on  the  plaintifiTs 
schooner  to  be  delivered  at  PlUtka,  East  Florida.  The  schooner, 
owing  to  a  gale,  had  to  put  in  to  St.  Augustine,  and  it  was  found 
that  the  hay  was  damaged,  and  it  was  sold,  netting  thirty-five 
dollars  and  eighty  cents  after  paying  expenses.  The  com  waa 
safely  delivered.  Plaintiff  claimed  the  whole  contract  price  for 
freight,  and  brought  this  action  to  recover  the  balance.  The 
Court  below  nonsuited  him,  and  he  now  makes  this  motion  to 
reverse  the  order  of  nonsuit. 

Kunhardlf  for  the  motion. 

Ashby,  contra. 

EvAHS,  J.  By  the  bill  of  lading,  the  plaintiff  undertook  to 
deliver  the  goods  to  the  defendant  at  Pilatka,  the  danger  of 
the  seas  only  excepted,  he,  the  defendant,  paying  freight  for 
the  same  at  the  prices  stipulated.  This  is  an  entire  contract, 
and  unless  there  be  a  performance  on  the  part  of  the  carrier^ 
the  owner  is  not  bound  to  pay  freight.  This  is  clearly  de- 
cided in  the  case  of  Hunter  v.  Prinsep  et  cU.,  10  East,  378.  In 
that  case,  Lord  Ellenborough  says:  ''  The  ship-owners  under- 
take that  they  will  cany  the  goods  to  the  place  of  destination, 
unless  prevented  by  the  dangers  of  the  seas,  or  other  unavoid- 
able casualties,  and  the  freighter  undertakes  that  if  the  goods 
be  delivered  at  the  place  of  their  destination,  he  wiU  pay  the 
stipulated  freight;  but  it  is  only  on  that  event,' viz.,  of  their  de- 
livery at  the  place  of  destination,  that  he,  the  freighter,  engages 
to  pay  anything."  The  same  doctrine  has  been  fully  recognized 
in  the  supreme  coturt  of  the  United  States,  in  Gaze  et  oZ.  v.  T?ie 
Baltimore  Ins.  Co,^  7  Cranch,  362,  and  I  have  been  able  to  find 
no  case,  either  English  or  American,  which  sustains  a  contrary 
position.  The  general  rule  is  admitted  to  be  as  stated;  but  it  is 
supposed  that  the  usage  of  trade  in  Charleston  has  established 
a  different  rule.  If  a  particular  custom  be  well  established  and 
understood,  it  becomes  a  part  of  the  law;  and  contracts  made 
at  the  place  where  such  custom  prevails,  are  construed  in  refer- 
ence to  the  custom.  But  such  custom  must  be  clearly  estab- 
lished, and  I  do  not  think  the  evidence  of  a  single  individual  is 
enough  to  establish  a  usage  of  trade  for  Charleston,  different 
from  the  general  rule  which  governs  at  aU  other  places,  both  in 
England  and  America.  If  the  ship  be  wrecked  and  the  goods 
are  lost  by  the  perils  of  the  sea,  no  freight  is  due,  because  the 
condition  precedent  has  not  been  performed.    The  only  cases 
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wliere  the  owner  of  the  goods  is  bound  to  pay  full  freight  -with- 
oat  deliveiy,  are  those  in  which  the  goods  have  been  thrown 
overboard  for  the  general  benefit,  or  so  used  as  to  make  the  loss 
of  them  a  subject  of  general  average.  In  such  cases,  the  pay- 
ment of  the  general  average  is  a  substitution  for  delivery,  and 
subjects  the  owner  to  the  payment.  There  are  some  cases,  where 
the  owner  is  liable  to  pay  partial  freight  or  pro  rata  Uineris,  but 
the  obligation  to  pay  this  can  arise  only  from  an  agreement  to 
accept  the  goods  at  a  place,  short  of  the  place  of  destination. 
In  the  case  of  Hunter  v.  Frinsep,  before  quoted,  the  vessel  had 
been  captured,  recaptured,  and  carried  into  St.  Eitts,  where  she 
was  wrecked,  and  the  goods  sold  by  order  of  the  court  of  ad- 
miralty, on  the  application  of  the  captain,  but  without  orders. 
The  sale  was  made  for  the  benefit  of  all  concerned,  and  the  ap- 
plication on  the  part  of  the  captain  for  the  sale  bona  fide.  Yet 
it  was  held,  the  shipper  was  not  bound  to  pay  freight  even  pro 
rata  iHneris,  but  was  entitled  to  recover  for  his  goods,  without 
any  deduction  for  freight. 

The  only  ground  upon  which  the  plaintiff's  case^ian  be  placed 
with  any  appearance  of  plausibility  is,  that  in  the  condition  in 
which  the  captain  was  placed,  he  was  so  far  the  agent  of  the 
shipper  as  to  be  authorized  to  determine  on  the  expediency  of 
selling  the  damaged  goods,  for  the  benefit  of  the  owner.  Now 
it  does  not  seem  to  me  this  position  can  be  maintained.  There 
is  no  authority  to  sustain  it.  The  master  is  the  general  agent 
for  the  ship-owners,  and  cases  may  arise  in  which  his  act  might 
bind  both  the  insured  and  insurer;  but  I  have  found  no  case 
where,  on  the  question  of  freight,  he  is  considered  the  agent  of 
the  shipper,  in  a  matter  of  personal  interest  to  himself.  It 
would  involve  the  absurdiiy,  that  one  of  two  parties  to  a  con- 
tract was  the  agent  of  the  other,  to  determine  the  expediency 
and  necessity  of  dispensing  with  the  performance  of  his  part  of 
the  agreement.  But  besides  this,  the  liability  of  such  an  agency 
to  abuse,  and  the  strong  temptation  to  abuse  it,  are  sufficient 
reasons  why  no  such  principle  should  be  established  as  a  part  of 
the  law  of  the  contract.  Cases  may  arise  in  which  there  may 
«xist  a  necessity  for  disposing  of  a  damaged  cargo.  If  it  be  for 
the  general  benefit,  it  may  be  a  subject  of  general  average. 
But  in  all  other  cases,  the  shipper  has  a  right  to  insist  on  the 
delivery  of  the  goods,  as  a  condition  precedent  to  the  payment 
of  freight.  It  is  no  answer  to  say  the  ship-owner  acted  bona 
fide,  and  the  sale  was  for  his  benefit.  He  has  commissioned  no 
one  to  judge  for  him  on  that  subject.    He  may  prefer  to  have 
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the  goods  in  a  damaged  state.  It  is  his  right,  and  can  not  b» 
withheld  from  him,  without  a  forfeiture  of  the  demand  for 
freight.  The  opinion  of  this  court  is,  that  the  dicuit  decision, 
was  right;  and  the  motion  is  dismissed. 

BiCHABDSON,  CNeall,  Butleb,  and  Wabdiaw,  JJ.,  concurred* 


WuKN  Fbkioht  Becomes  Due:  See  note  U>T%oy.  Vanee^  20  Am.  Dec.  718- 
vhere  the  caiee  in  this  Mries  are  collected. 


HooEADAY  ads.  Willis.     Same  ads.  Same.    Bu^ 

FOBD  ads.  Same. 

[1  Sfkabi'  Law,  879.] 

Bill  or  Salb  of  Goods  Lost  at  Gamblinq  Tablb  Ui  abaolately  void.    It» 

Mwignment,  unaccompanied  by  actual  delivery  of  the  good%  ia  no  con* 

■ideration  for  a  note  or  check. 
AssiONSB*8  WiLUNONESs  TO  RuN  ALL  RiSKs,  giTcn  upou  receiving  snob 

bill  of  sale  would  not  make  it  a  good  consideration. 
Ir  PossESSioK  07  THB  GooDB  WAS  ACTUALLY  GivsK  and  there  was  a  new 

contractt  untainted  by  gaming,  it  would  be  a  good  consideration  for  the^ 

note  and  check. 
LosBB  or  Goods  at  Gaming  can  not  Reoovbb  Tmoc  or  their  value  from. 

a  bonaJUU  purchaser. 
Title  of  Goods  Lost  at  Play  and  Paid  Down  is  good  in  the  hands  o^ 

the  winner,  even  against  the  loser,  after  expiration  of  three  months. 
Immediate  Pdbchasb  of  Goods  Lost  at  Play  by  the  loser  or  a  third  per^ 

son  for  him  would  be  a  palpable  evasion  of  the  statute.    A  note  given  by 

such  purchaser  would  be  a  note  given  for  money  lost  at  play. 

Assumpsits  on  a  note  and  check  each  for  five  hundred  dollars^, 
made  and  drawn  by  Hockaday,  and  payable  to  A.  Wilson.  Pay- 
ment of  the  check  was  refused  by  order  of  Hockaday.  The  note 
was  indorsed  by  Buf ord.  The  facts  were  that  Wilson  won  from 
a  banker,  Saunders,  a  large  sum  of  money  and  two  negroes. 
Hockaday  and  Buford,  being  acquainted  with  the  whole  traus- 
action,  offered  to  give  one  thousand  dollars  for  the  negroes  and 
run  all  risks.  Wilson  assigned  to  them  the  bill  of  sale  received 
from  Saimders,  and  they  gave  the  note  and  check  in  suit. 
Saunders  still  had  possession  of  the  negroes  and  refused  to  give 
them  up,  claiming  that  Wilson  had  cheated.  The  court  below 
gave  verdicts  for  plaintiff.    Defendants  move  for  new  trials. 

J.  £.  Thompson,  for  motion. 

Oylea  and  Wilson,  and  Kunhardt,  contra. 
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Wabdiaw,  J.  The  statutes  16  Car.  n.,  o.  27,  and  9  Anne, 
c.  14  (of  force  here,  and  the  only  statutes  we  have  concern* 
ing  gaming,  contracts,  and  securities),  both  provide  penalties 
against  trick  and  cozenage  in  gaming;  and  at  common  law, 
he  who  prevailed  by  such  unfair  practices,  was  much  distin- 
guished from  the  winner  at  fair  play.  But  in  these  cases,  this 
court  perceiyes  no  necessity  for  entering  upon  the  indecent  in- 
quiries, to  which  an  examination  into  the  mode  in  which  unlaw- 
ful gaming  has  been  conducted  might  lead. 

It  appears  that  upon  the  trial  of  each  of  these  cases,  the  sale 
by  Wilson  to  the  defendant,  was  assumed  by  the  judge  to  have^ 
been  proved  a  new  contract,  and  that  the  attention  of  the  jury 
was  not  su£Sciently  directed  to  the  importance  of  the  question, 
whether  possession  of  the  negroes  actually  passed  from  Wilson 
to  the  defendant.  By  the  statute  of  Anne,  before  cited,  the  bill 
of  sale  made  by  Saunders,  was  as  a  conTeyanoe  of  goods  lost  at 
play,  absolutely  void,  and  its  assignment,  if  unaccompanied  by 
actual  delivery  of  the  negroes,  could  be  no  consideration  for  a 
note  or  other  promise.  The  expression  of  the  assignee's  will- 
ingness to  run  all  risk,  could  make  the  promise  no  better,  for 
such  expression  would  be  but  a  declaration  in  other  terms  of  hi& 
willingness  to  give  his  note  for  what  the  law  regards  as  utterly 
valueless.  But  if  the  possession  of  the  negroes  was  actually 
delivered  by  Saunders  to  Wilson,  and  by  Wilson  to  the  defend- 
ant, then,  if  in  truth  the  sale  to  the  defendant  was  a  new  con- 
tract, untainted  by  gaming,  there  was  a  consideration  for  the^ 
note  and  check.  The  title  of  the  goods  themselves  lost  at  play 
and  paid  down,  as  distinguished  from  their  value,  is  even  in  th& 
hands  of  the  winner  good  as  well  against  the  loser  as  against  an 
informer,  after  the  expiration  of  three  months:  Vaughan  v.  Whii- 
comb,  2  New  Bep.  413.  And  against  a  bona  fide  purchaser,  even 
the  loser  can  at  no  time  have  recovery  either  oi  goods  lost  and 
paid  or  of  their  value.  Supposing,  then,  that  Saunders,  by 
actual  delivery,  paid  down  the  negroes  lost,  and  speedily  after- 
wards reacquired  possession,  even  if  there  should  be  no  remedy 
now  against  him  by  the  winner,  or  by  one  claiming  under  the 
winner,  with  full  knowledge  of  the  gaming,  the  chance  that 
Saunders  would  not  avoid  the  gaming  contract,  voidable  only 
by  him,  before  the  expiration  of  the  three  months,  and  before 
the  defendant  should  transfer  the  title,  was  in  this  view,  the 
consideration  of  the  note  and  check,  and  the  failure  of  the  de- 
fendant's expectation  could  not  be  set  up  as  a  failure  of  consid- 
eration against  his  agreement  to  run  all  risks. 
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The  jury,  however,  may  be  satisfied,  upon  careful  examination 
of  all  the  circumstances,  that  the  sale  to  the  defendant,  instead 
of  being  a  new  and  -valid  contract,  was  tainted  by  the  gaming 
so  as  to  render  void  all  securities  attending  it.  An  immediate 
purchase  of  goods  lost  at  play,  and  ostensibly  paid  down,  \fj 
the  loser  from  the  winner,  would  be  an  evasion  of  the  statute, 
too  palpable  to  escape  detection;  a  note  given  in  consideration 
of  such  purchase  would  be  a  note  given  for  money  lost  at  play. 
An  obligation  of  a  third  person,  given  by  the  loser  as  a  security 
for  goods  or  money  lost,  is  not  less  within  the  letter  and  spirit 
of  the  enactments  than  an  obligation  of  the  loser  himself:  Hvu^ 
wy  V.  Jdooby  1  Oom.  4;  Jeffreys  v.  WaUer,  1  Wils.  220;  Hvjfaey 
V.  Jacob,'  1  Salk.  344.  Like  the  security  given  upon  a  purchase 
by  the  loser  himself,  would  be  a  security  given  upon  a  purchase 
from  the  winner,  made  shorUy  after  the  delivery  of  the  goods 
by  a  third  person,  who,  within  the  knowledge  of  the  winner, 
was  either  buying  for  the  benefit  of  the  loser,  or  under  an  6X« 
press  or  tacit  arrangement,  previously  provided  for  changing 
the  form  of  the  winnings,  or  because  of  a  connection  subsisting 
between  the  loser  and  such  third  person  as  partners  in  the  game, 
or  as  borrower  and  lender. 

Let  a  new  trial  then  be  granted  in  each  of  the  cases,  that  the 
facts  may  be  submitted  to  the  jury,  with  full  instructions  con- 
formable to  this  opinion. 

BiCEABDSON  and  O'Nemx,  JJ.,  concurred. 

Evans  and  Butleb,  JJ.,  dissented. 

Note  Given  roa  Gambling  CoNsmsRATioN:  See  Jcne»  v.  Sevier,  18  Am. 
Dec.  220,  note.  In  Bell  ▼.  Parker^  28  Id.  65,  it  was  held  that  wltere  the  loser 
delivered  the  property  to  the  winner  and  then  pnrohased  it  back,  giving  his 
promissory  note  for  the  purchase  money,  the  note  was  given  for  a  good  con- 
sideration, and  not  void  as  founded  on  a  gaming  consideration.  But  it  has 
been  held  that  a  note  given  for  money  lent  to  game  with  is  void,  even  in  the 
hands  of  an  innocent  holder:  MordectU  v.  Doaoi^M,  9  Bioh.  262;  Tidmort  v. 
Bouet,  2  Mills'  Con.  (S.  C.)  200. 


State  v.  Page. 

[1  Spkabs'  Law,  406.] 

To  Issus  A  Sboond  Fi.  Fa.  before  the  Retubn  ov  trb  Fibst  k  irr^gnkr, 

but  does  not  render  the  second^. /a.  void. 
A  Von)  Process  is  ko  Jttstifioation  to  a  Shbrot  for  aets  oomndttod  bj 

virtue  of  it,  bat  an  irregolar  process  is. 
BxsEBYATioM  OF  Bent  IS  NOT  Neoesbart  to  the  orealkm  of  a  Immo  for  ymn» 
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<iOK8TBnOTIOH  OF   AX   InBTKUICENT   I)EFB2n>8  UPON  THE  InTSZTTIOK   of    the 

partieB,  as  collected  from  the  whole  instmme&t;  if  intended  as  a  lease,  it 

should  be  so  constraed.    No  artificial  rale  exists  for  deciding  what  is  a 

lease.* 
Pa&tigipatxon  in  Pkotits,  with  a  Posssssiok  which  does  not  ezdnda 

the  owner,  will  not  of  itself  make  a  lease. 
PossBSSiON,  TO  "Manaob  Ain>  Conduct**  a  hotel  for  a  fixed  compensation» 

creates  an  agency  and  not  a  tenancy. 

AOXNT  KVNNINO  A  HoTKL  VOB  HIS  PRINCIPAL  HAS  NO  LkOAL  InTKKBSTIiI 

the  possession  good  against  an  execution  for  the  debt  of  the  latter.    His 
^remedy  is  an  action  at  law  against  the  principal  on  his  contract. 

IsDiOTMSirr  against  defendant  for  resisting  the  sherifF  in  levy* 
ing  an  execution  on  the  furniture  of  the  Charleston  Hotel  as  the 
{xroperiy  of  the  hotel  company.  Defendant  claimed  to  be  lessee 
of  the  hotel  and  furniture,  and  that  he  had  a  legal  right  to  defend 
his  possession  thereof.  The  court  below  instructed  the  jury  that 
the  sheriff  was  bound  to  execute  the^./a.;  that  Page  was  agent 
and  not  lessee,  and  that  the  furniture  was  liable  to  the  execution. 
Jury  brought  in  yerdict  of  guilty. 

Richardson^  for  Page. 

•  Bailey y  attorney  general^  for  the  state. 

O'Neall,  J.  Before  stating  the  conclusion  to  which  we  have 
«ome  on  the  legal  questions  in  this  case,  it  is  well  enough  to 
say  that  the  offense  made  out  by  the  proof  is  as  slight  an  one 
as  can  demand  legal  punishment;  and  that  the  whole  conduct 
of  the  defendant,  although  it  may  be  legally  wrong,  is  yet  free 
from  moral  blame.  He  is  entitled,  so  far  as  we  can  judge  from 
the  &ct8  before  us,  to  the  favorable  consideration  of  the  commu- 
nity into  which  he  came  as  a  stranger,  confiding  frankly  in  their 
kindness  and  generosity;  and  such  a  claim  never  has  been,  and 
we  hope  never  will  be,  disregarded. 

Two  questions  will  be  considered:  1.  Was  the  objection  to 
ihe^./a.  under  which  the  sheriff  acted,  such  an  one  as  to  de- 
stroy its  authority?  2.  Was  the  contract  of  the  defendant  with 
the  Charleston  hotel  company,  either  a  lease  or  a  contract  con- 
ierriog  on  him  the  exclusive  right  of  possession  for  seven  years? 
1.  The  first  question  presents  little  difficulty.  The  rule  is,  if 
the  process  be  void,  it  is  no  justification  to  the  sheriff,  but  if  it 
be  merely  irregular,  then  it  is.  It  was  irregular  to  issue  a  sec- 
ond^, fa.  when  the  first  was  not  returned;  but  there  is  no  doubt 
it  was  not  void.  Upon  its  face  it  was  a  fi.  fa,  issued  in  con- 
formity to  the  judgment  of  a  court,  in  a  case  of  which  it  had 
jurisdiction.     This  was  all  to  which  the  sheriff  could  look: 

AM.nBO.Yoz..  XL— 89 
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Sarvey  v.  Huggina,  2  Bail.  252,  265.  2.  The  second  qaestion 
presents  more  difficulties.  It  is  conceded  that  the  mexe  worda 
or  form  are  immaterial  on  the  question  of  lease.  The  ^definition 
given  in  a  note  to  12  Petered.  Abr.  93,  is  about  as  accurate  as- 
any  which  we  can  have.  ''A  lease  for  years  is  a  contract  be- 
tween the  lessor  and  lessee,  by  which  the  lessor  contracts  to 
grant  the  possession  and  enjoyment  of  land,  or  rather  heredita- 
ments of  a  demisable  nature,  for  a  period  of  years  certain;  and 
in  most  cases  the  lessee  agrees  to  render  to  the  lessor  a  rent  in 
money,  or  any  other  kind  of  payment,  at  the  end  of  stated  periods 
of  a  year  or  more,  during  the  term.  Bent  is  not  essential  to  the 
contract,  because,  from  favor,  or  from  valuable  consideration 
given  to  the  lessor  at  the  time  of  maTring  the  lease,  a  lease,  ben- 
eficial in  its  nature  to  the  lessee,  may  be  made  without  reserv- 
ing any  rent."  The  contract  under  which  the  defendant  claims 
to  hold  possession  of  the  hotel  and  furniture,  will  be  first  con- 
sidered under  the  question  whether  it  can  be  a  lease.  All  the- 
cases  agree  in  saying  that  this  is  a  mere  question  of  construc- 
tion, and  that  there  is  no  artificial  rule  by  which  it  is  to  be  de- 
cided. The  intention  of  the  parties  is  to  be  coUected  from  the- 
whole  instrument;  and  if  it  was  intended  as  a  lease,  then  is  so 
to  bo  regarded,  otherwise  not. 

It  is  true,  that  for  seven  years  he  was  to  *'  reside  with  hia 
family  in  the  hotel  (free  of  all  charge  for  board  or  rent);"  **  con- 
duct the  same  in  the  manner  contemplated  by  the  parties,  and 
to  have  the  T^hole  and  exclusive  management  thereof,"  and  that 
the  furniture,  at  the  end  of  the  term,  should  be  returned  to  the 
company  by  the  defendant.  These  provisions,  standing  by 
themselves,  do  not  make  a  lease.  It  is  true,  the  defendant  is  to 
have  possession,  but  it  is  to  **  manage  and  conduct."  He  is  the 
agent  of  the  owners,  acting  for  them.  He  has  not  the  enjoy- 
ment, in  the  sense  in  which  the  term  is  employed  in  the  defini- 
tion. It  is  not  for  himself  that  the  product  is  to  bo;  it  is  for 
the  owners,  and  out  of  it,  by  another  part  of  the  agreement,  he 
is  to  be  paid  for  his  services.  This  is  compensation  for  services 
to  be  rendered  on  and  about  the  premises  of  the  company;  but 
there  is  nothing  like  the  enjoyment  of  the  same  in  his  own  right, 
by  the  party  in  possession. 

It  is  true,  rent  is  not  essential  to  a  lease;  for,  from  favor,  or 
valuable  consideration,  the  tenant  may  have  a  lease  without  any 
render.  Yet  that  must  be  in  a  case  where  a  lease  was  clearly  in- 
tended. When,  upon  construction,  it  be  doubtful  whether  a 
lease  was  intended  or  not,  then  it  constitutes  a  very  imi>ortant  dr- 
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cmnstanoe,  that  rent  -was  not  reserved,  eo  nomine  or  rabstantially. 
In  Harker  el  al.  ▼.  Birkbeck  et  al,,  Burr.  1556,  the  words,  '*  doth 
let  or  set,"  were  used;  and  in  another  part  of  the  paper,  Harker 
and  his  partners  agree  to  pay  Mrs.  Moore  or  her  agent,  one  sixth 
pig  of  lead,  both  at  the  ore  hearth  and  slag  hearth,  for  which 
her  agent  agrees  to  let  them  have  the  ground  in  which  the  lead 
mine  was  the  length  of  Mrs.  Moore's  lease.  She  was  to  find  a 
smelting  mill,  and  to  have  liberiy  to  inspect  the  workings  when- 
ever she  pleased.  The  partners  were  not  to  cease  working  for 
two  months;  and  Mrs.  Moore  was  to  cany  one  eighth  of  this 
bargain.  The  court,  through  Lord  Mansfield,  said  of  this  paper, 
''  It  is  no  lease,  because  nothing  is  reserved  to  Mrs.  Moore.'' 
''It  rather  seems  that  the  legal  property  continued  in  Mrs. 
Moore;  so  that  it  seems  to  be  either  an  agreement  for  an  assign- 
ment, or  else  a  declaration  of  trust;  an  equitable  interest,  leav- 
ing the  legal  proi>er1y  in  Mrs.  Moore."  This  case,  in  some 
respects,  is  very  analogous  to  the  one  before  us,  and  shows  that 
a  mere  participation  in  profits,  with  a  possession  which  does  not 
exclude  the  owner,  will  not  make  a  lease.  Looking,  however, 
to  this  agreement,  and  construing  it  from  its  own  provisions,  I 
have  no  diffictdty  in  saying  it  never  was  intended  to  be  a  lease. 
For  although  it  be  true,  that  the  word  **  term,"  which  is  an  ap- 
propriate word  to  designate  a  leasehold  estate,  be  used,  yet  it  is 
perfectly  clear,  that  like  the  words  "  let  or  set,"  it  will  be  con- 
trolled by  the  plain  meaning  of  the  contract.  Indeed  it  may  mean 
the  end  of  the  period  for  which  Page  was  employed,  as  well  as 
of  any  interest  which  he  had. 

The  agreement  states  that  the  company  and  Page  had  agreed 
**  for  the  keeping  of  the  hotel,"  **  for  the  term  of  seven  contin- 
uous years;"  '*  that  Page,  as  the  landlord,  shall  provide  for  the 
hotel;"  "shall  contract  no  debts  on  account  of  the  concern, 
without  the  consent  of  the  directors;"  ''reside  with  his  family 
in  the  hotel  (but  free  of  all  charge  for  board  or  rent);"  keep 
constantly  in  his  employment  a  bookkeeper,  who  shall  keep  the 
accounts;  "  but  if  the  directors  disapprove  of  him,  he  shall  be 
discharged  by  Page;  the  books  to  be  open  for  the  examination  of 
any  of  the  directors."  These  provisions  certainly  do  not  indicate 
anything  like  a  tenancy;  they  are  the  very  words  by  which  we 
would  empower  any  agent  to  act  for  us,  and  by  which  we  wotdd 
undertake  to  direct  and  control  him  in  the  management  of  our 
afBurs.  These  are  followed  by  provisions  for  his  compensation, 
varying  according  to  the  profits,  but  at  last  securing  him,  in  any 
event,  a  certain  compensation  of  four  thousand  dollars  per  an* 
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num.  Look  to  this,  on  the  question  of  tenancy,  and  it  would 
he  strange,  indeed,  that  the  man,  hired  and  paid  to  manage  an 
establishment,  should  be  its  tenant.  Compensation  for  services 
is  the  general  criterion  by  which  we  ascertain  that  one  acts  for 
sanother. 

Another  provision  in  the  contract  is,  that  Page's  interest  is 

2)ersonal  merely,  not  transferable  to  any  one,  not  liable  for  his 

•debts;  and  if  Page  should  die,  that  compensation  should  be 

made  to  his  representatives.    This  provision,  in  each  and  every 

<>ne  of  its  parts,  is  at  war  with  the  notion  of  a  lease,  or  any  legal 

interest,  and  must  effectually  destroy  all  such  pretensions.    The 

H»se  of  Lexois  v.  Oibbs,  8  McCord,  211-217,  is  ezactiy  the  case 

l)efore  us;  and  I  agree  with  Judge  Oolcock,  when  he  said,  "  Now 

bere  was  an  express  contract  for  the  personal  services  of  Hunter, 

^ving  him  no  interest  in  the  soil,  and  had  he  died,  his  executor 

would  have  had  no  power  to  enter.    There  would  have  been  an 

>«nd  to  the  contract.    He  was  to  take  charge  of  the  farm  and 

~  manage  it  in  the  beet  manner.    There  is  no  stipulation  that  he 

-  shall  live  on  it;  or  be  found  in  provisions;  much  less  that  he 

:«hall  exclusively  occupy  any  part  of  it.     His  intrusion  was 

illegal,  and  the  lessee,  Gibbs,  had  the  same  right  to  expel  him 

:  irom  the  house  as  if  he  had  been  a  stranger." 

After  this  examination  of  the  defendant's  contract,  I  am  satis- 
•^ed  that  it  is  no  lease.  If  it  be  not  a  lease,  it  seems  to  me 
I  the  contract  can  have  no  effect  at  law,  as  against  the  rights  of 
"vthe  owners  to  i>ossession.  In  showing  that  the  contract  was 
viiot  to  be  regarded  as  a  lease,  it  has  been  shown  that  Page  was 
A  possession  as  agent  of  the  owners,  the  hotel  company,  to 
-manage  for  them.  It  follows  from  this,  that  he  has  no  l^gal 
interest  in  the  possession  which  could  be  set  up  against  an  exe- 
cution for  the  debt  of  the  company.  His  contract  is  with  them, 
and  for  them,  and  when  broken,  his  remedy  at  law  is  by  action 
^igainst  the  company. 

The  motion  for  a  new  trial  is  dismissed. 

EvAiro,  BuTLEB,  and  Wabdlaw,  JJ.,  cononned* 
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NaFIEB    V.   GiDIEBE. 

[1  Spxabs'  Eqxiitt,  216.] 

JuDOMKHTB  ov  SiSTXB  STATES  AKE  CoNCLUsiVB  of  the  faot  of  iiidebtediu 
Plbab  in  Suit  on  Judgment  of  Sister  State  are  left  to  be  praacribed  by 

ihe  states;  the  act  of  congress  of  1790  was  intended  only  to  render  i^ 

Judgment  oondusive  of  everything  decided  by  it. 
Statutes  Barring  Actions  on  Judgments  of  Sister  States,  if  they  are  no^ 

brought  within  a  specified  period,  may  be  passed. 
Judgment  Merges  Contract  Debt  on  which  the  action  was  brought. 
Suns  ON  Judgments  of  Sister  States  arb  not  Included  in  our  Statutr- 

of  limitations  of  this  state;  therefore  such  an  action  is  not  barred  by 

lapse  of  time. 

AonoN  on  a  judgment  of  sister  state.  Plea,  the  statute  ot 
limitations.    The  opinion  states  the  case. 

WUson,  for  the  appellant. 

B.  F,  Hunt,  contra, 

Johnson,  Chancellor.  In  May,  1822,  the  complainants  re- 
coTered  against  defendant's  testator,  in  the  city  court  of  New 
York,  a  judgment  for  one  thousand  and  ninety-three  dol- 
lars and  ninety-nine  cents,  and  in  January,  1837,  they  com- 
menced an  action  on  that  judgment  against  him,  in  the  common* 
pleas,  for  Charleston  district,  in  this  state,  to  which  he  pleaded 
the  statute  of  limitations.  He  died  pending  that  action,  and 
the  complainants  afterwards  renewed  it  against  the  defendant, 
his  executor.  The  cause  has  in  the  end  found  its  way  into  this^ 
court,  and  one  of  the  questions  was,  whether  the  judgment  in 
Kew  York  was  or  was  not  barred  by  the  statute  of  limitations  off 
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this  state.  The  oiTcnit  court  decided  for  the  complainant,  and 
whether  that  was  error  or  not  is  the  only  question  submitted  by 
this  appeal. 

That  decision  was  in  conf  ormiiy  with  the  judgment  of  the 
court  in  Hinton  y.  Jbwnes,  1  Hill,  439,  where  the  question  was 
directly  made  and  solemnly  decided,  the  whole  court  concur- 
ring, and  I  suppose  wotdd  not  again  haye  been  reviyed,  but  for 
the  supposition  that  it  had  been  ruled  otherwise  by  the  supreme 
court  of  the  United  States  in  McElmoyle  y.  Cohen,  13  Pet.  312, 
to  which  I  shall  hereafter  more  particularly  refer,  for  the  pur- 
pose of  showing  that  it  does  not  inyolye  the  question  to  be  de- 
cided here.  But  as  it  has  been  again  reyiyed  and  again  argued 
on  general  principles,  the  court  haye  thought  it  expedient  to  use 
the  occasion  to  put  it  to  rest  f oreyer.  Yet  the  whole  ground  has 
been  so  fully  coyered  by  the  adjudications  of  our  own  courts 
and  those  of  the  United  States  and  our  sister  states,  as  to  leaye 
but  scanly  gleanings.  The  question  has  been  heretofore  treated 
as  depending  on  the  construction  of  the  act  of  congress  of 
1790,  passed  in  pursuance  of  the  authorily  giyen  to  congress, 
by  the  first  section  of  the  fourth  article  of  the  constitution  of 
the  United  States.  The  constitution  proyides  that ' '  full  &ith  and 
credit  shall  be  giyen  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  eyery  other  state;  and  the  congress  may, 
by  general  laws,  prescribe  the  manner  in  which  such  acts,  rec- 
ords, and  proceedings  shall  be  proyed,  and  the  effect  thereof." 
And  the  act,  after  proyiding  for  the  mode  in  which  they  shall  be 
authenticated,  declares  that  '*  the  said  records  and  judicial  pro- 
ceedings, authenticated  as  aforesaid,  shall  haye  sudii  faith  and 
credit  giyen  to  them  in  eyeiy  court  within  the  United  States,  as 
they  haye  by  law  or  usage  in  the  courts  of  the  state  from  whence 
the  said  records  are  or  shall  be  taken." 

In  the  earUer  cases  in  this  state  and  in  New  York,  and  some 
of  the  other  states,  this  act  was  regarded  as  intended  merely  to 
prescribe  the  mode  in  which  the  judgments  obtained  in  one  of 
the  states  should  be  authenticated  to  make  them  eyidence  in  the 
others,  leaying  the  effect  to  be  determined  according  to  the  rules 
of  the  conmion  law.  They  were  therefore  put  on  the  footing  of 
judgments,  strictly  foreign,  on  which  debt  or  assumpsit  woidd 
lie  as  on  simple  contracts,  and  that  the  record  wao  only  prima 
facie  eyidence  of  the  debt;  and  it  was  held,  that  the  plea  of  nul 
tiel  record  was  inadmissible,  because  the  usual  iv  plication  of 
hal>etur  tale  recordum,  was  inapplicable,  as  the  on  ^al  record 
could  not  be  inspected,  but  that  under  the  plea  oi  nil  debet  the 
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defendant  was  at  liberty  to  go  into  evidence  to  impugn  the  con- 
tract on  'which  the  judgment  was  founded,  and  consequently 
might  plead  any  other  plea  applicable,  under  the  general  rules 
of  pleading,  to  the  cause  or  form  of  the  action.  Such  was  evi- 
dently the  tendency  of  the  judgment  of  the  court,  in  Hammond 
<ind  JTathaway  y.  Smith,  1  Brev.  110,  and  Floumoy  t.  Durke,  2 
Id.  257,  in  which  it  was  held  that  nil  debel,  and  not  nul  tiel 
record,  was  the  proper  plea  in  an  action  on  the  judgment  of  a 
«istei^  state,  which  would,  of  course,  open  the  merits  of  the  judg- 
ment for  examination.  Lambkin  v.  Nance.  2  Id.  99,  and  Flour-- 
noy  V.  Durke,  were  decided  at  the  same  term.  That  was  as- 
sumpsit on  a  judgment  obtained  in  Virginia,  and  it  was  held 
that  the  action  was  well  brought,  and  that  the  plaintiff  might 
have  brought  debt  at  his  election.  The  New  York  cases  went 
on  the  same  principle.  In  Hitchcock  and  Fitch  v.  Aicken,  1  Cai. 
461, .and  HubbeU  v.  Coudrey,  5  Johns.  132,  the  judgments  of 
other  states  are  treated  as  foreign  judgments-pWma  facie  evi- 
-dence  only  of  a  debt,  and  of  course  open  to  examination.  The 
principle  on  which  these  cases  proceeded  would  obviously  have 
let  in  the  plea  of  the  statute  of  limitations,  and  it  is  a  little  re- 
markable that  its  application  escaped  the  observation  of  the  pro- 
fession until  it  was  made  in  the  case  of  Hinton  v.  Tovmes,  1  Hill 
^S.  0.).  440.  There  seems  indeed  to  have  been  an  undefined  and 
mysterious  regard  paid  to  the  judgments  of  the  sister  states  in  this 
respect,  altogether  at  variance  with  the  severe  scrutiny  to  which 
they  were  subjected  in  many  others.  The  question  has,  how- 
over,  been  re-examined,  and  stands  now  on  the  true  foundation. 
The  judgments  of  a  sister  state  are  no  longer  regarded  as 
mevelj  prima  facie  evidence  of  a  debt,  liable  to  be  opened  and 
rebutted  by  proof,  but  as  conclusive  of  the  fact  of  indebted- 
ness. It  was  so  held  in  Mills  v.  Duryee,  7  Granch,  481.  Mr. 
Justice  Stoiy,  who  delivered  the  judgment  of  the  court,  after 
referring  to  the  constitution  and 'the  act  of  congress,  says  that 
the  judgment  of  a  sister  state  may  be  proved  in  the  manner  pre- 
scribed by  the  act,  and  such  proof  is  of  as  high  a  nature  as  the 
inspection  by  the  court  of  its  own  record,  or  as  an  exemplifica- 
tion would  be  in  any  other  court  of  the  same  state,  and  the  plea 
of  nil  debet  was  therefore  inadmissible. 

Precisely  the  same  question  arose  in  Massachusetts,  and  at 
the  same  time  (March,  1813),  in  the  case  of  Bissell  v.  Briggs,  9 
Mass.  462  [6  Am.  Dec.  88],  in  which  Chief  Justice  Parsons  re- 
>marks  that  ''judgments  rendered  in  any  other  states  are  not, 
-when  produced  here,  as  the  foundation  of  actions,  to  be  oonsid- 
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ered  as  foreign  judgments,  the  merits  of  which  are  to  be  inquired 
into,  as  well  as  the  jurisdiction  of  the  oonrffi  rendering  them. 
Neither  are  they  to  be  considered  as  domei>tic  judgments  ren- 
dered in  our  own  courts  of  record,  because  the  jurisdiction  of 
the  courts  rendering  them  is  the  subject  of  inquiry.  But  such 
judgments,  so  far  as  the  court  rendering  them  had  jurisdiction, 
are  to  have,  in  our  courts,  full  faith  and  credit.''  The  effect  of 
the  judgments  in  one  state  in  the  courts  of  another,  again  came 
up  in  Hampton  v.  McConnel,  3  Wheat.  234,  in  which  Chief 
Justice  Marshall  says  that  they  should  have  the  same  credit, 
Talidily,  and  effect,  in  eveiy  other  court  of  the  United  States, 
which  they  have  in  the  state  where  they  were  pronounced,  and 
therefore  the  plea  of  nil  debet  could  not  be  pleaded  to  actions 
brought  upon  them. 

Much  diversity  of  opinion  seems  to  have  existed  as  to  what 
might  be  pleaded  to  an  action  on  a  judgment  in  another  sjbate. 
In  Sinton  v.  Ibumes,  1  Hill,  445,  Judge  CNeall  says  that  it  is  to 
be  tested  by  the  inquiry  whether  it  would  or  would  not  be  good 
in  the  state  where  the  judgment  was  obtained;  and  Chief  Justice 
Marshall,  in  Hampton  y.  McConnel,  3  Wheat.  234,  holds  the  same- 
doctrine.  "And  whatever  pleas,"  says  he, ''  would  be  good  to  a 
suit  thereon  in  such  state"  (the  state  in  which  the  judgment  was 
obtained),  **  and  none  others,  covld  be  pleaded  in  any  court  in 
the  United  States."  That,  I  think,  is  laying  down  the  rule  too 
broadly,  and  the  whole  force  of  it  was  not  seen  at  the  time,  nor 
was  the  question  in  either  case  necessarily  involved.  All  that 
was  intended  by  the  act  of  congress,  was  to  render  the  judgment 
conclusive  of  everything  decided  by  it;  that  is,  its  effect  in  the 
court  in  which  it  was  obtained,  and  of  necessity  the  fact  of  the 
judgment  can  only  be  tested  by  the  plea  of  md  tiel  record.  In  all 
other  respects,  the  states  are  left  to  prescribe  their  own  forms  of 
pleading.  On  this  principle  it  was  held  by  the  supreme  court 
of  the  United  States  in  McBlmoyle  v.  Cohen,  13  Pet.  312,  that 
the  statute  of  limitations  of  Georgia,  which  declares  that  actiona 
on  the  judgments  of  another  state  shall  be  barred  unless  brought 
within  five  years  after  judgment  rendered,  was  properly  pleaded 
to  a  judgment  obtained  in  South  Carolina.  It  seems,  too,  that 
it  is  now  well  settied  that  under  the  plea  of  nvX  tid  record,  the 
jurisdiction  of  the  court  which  pronounced  the  judgment  may 
be  inquired  into.  Such  is  the  opinion  expressed  by  Chief  Jus- 
tice Parsons  in  BisseU  v.  Briggs,  See  also  Hall  v.  WtUiama,  6  Pick. 
242  [17  Am.  Dec.  356].  In  all  the  cases  the  rule  seems  to  have 
been  laid  down  so  broadly  as  to  be  liable  to  misintezpretatioiw 
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If  it  appear  from  the  record,  as  hj  the  plea  to  jurisdiction,  that 
the  question  was  whether  one  or  another  of  tiie  courts  of  the- 
state  where  the  cause  was  tried,  had  jurisdiction  of  the  subject- 
matter,  the  judgment  on  that  point  would,  according  to  the  rule^ 
before  laid  down,  be  conclusive.    But  whether  the  party  sued 
is  or  is  not  the  same  against  whom  the  judgment  was  obtained, 
is  a  question  which  would  necessarily  be  open  in  the  court  where 
the  judgment  was  obtained,  and  necessarily  so  everywhere  else. 
So  too  where  the  proceeding  was  in  rem,  as  a  foreign  attach- 
ment, the  judgment  could  operate  on  the  thing  only,  and  not 
upon  the  person. 

I  have  gone  something  out  of  the  way,  and  perhaps  unneces- 
sarily, for  the  purpose  of  explaining  some  doubts  in  relation  to 
the  points  before  noticed,  for  the  whole  court  is  of  opinion  thai 
the  question  here  is  concluded  by  the  case  of  EinUm  y.  Ibvmes, 
before  cited.  I  have  no  question  that  the  legislature  of  this, 
state  might,  as  in  Georgia,  have  passed  an  act  barring  actions 
on  the  judgments  of  other  states,  without  any  violation  of  the- 
constitution  or  act  of  congress;  but  the  provisions  of  our  stat- 
ute do  not  extend  to  the  case.  The  provisions  of  it  applicable 
to  this  question  are  that  *'  all  actions  of  account  and  upon  the 
case;  all  actions  of  debt  grounded  upon  any  writing  or  contract 
without  specially,"  shall  be  barred,  etc.  The  original  cause  of 
action  here,  was  contract,  but  it  is  no  longer  so,  it  has  passed 
into  a  judgment,  and  that  is  the  foundation  of  the  action,  and 
therefore  not  embraced  in  our  statute;  that  effect  is  precisely  the- 
same  whatever  may  have  been  the  original  cause  of  action;  it  i» 
merged  in  the  judgment;  as  effectually  so  as  if  a  bond  or  other 
specially  had  been  given  for  a  simple  contract  debt.  It  has- 
asstmied  a  new  form,  and  a  name  not  ;found  in  our  statute. 

The  case  of  Cameron  v.  Wurtz,  4  McCord,  278,  is  supposed  ta 
conflict  with  this  view,  but  that  too  is  the  result  of  the  construc- 
tion of  our  own  act,  providing  for  the  order  in  which  the  debts, 
of  a  person  deceased  shall  be  paid  when  it  becomes  necessary 
to  marshal  the  assets.  By  the  act  of  1789,  5  Stat,  at  Large  111, 
the  funeral  and  other  expenses  of  the  last  sickness,  and  the 
charges  of  administration,  are  first  to  be  paid,  **  next,  debts  due 
to  the  public;  next,  judgments,  mortgages,  and  executions,  the 
oldest  flrst;  next,  rent;  then  bonds  or  other  obligations;  and 
last,  debts  due  on  open  accounts;"  and  it  is  provided  that  no 
**  preference  shall  be  given  to  creditors  in  equal  degree,  when 
there  is  a  deficiency  of  assets,  except  in  the  cases  of  judgments 
and  mortgages  that  shall  be  recorded,  from  the  time  of  recording. 
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and  executions  lodged  in  the  sheriffs  office,  the  oldest  of  which 
shall  be  first  paid,  or  in  those  cases  where  a  creditor  has  a  lien 
on  anj  particnlar  part  of  the  estate;"  and  it  is  evident  that  the 
preference  here  given  to  mortgages  and  jodgmentB  is  in  respect 
to  the  lien  they  have  on  the  estate.  That  of  course  can  not 
apply  to  the  judgments  of  another  state;  and  as  ihey  do  not  &11 
within  the'  debts  described  in  any  of  the  other  classes,  thej 
must  fall  in  with  the  last,  and  rank  as  a  simple  contract  debt. 

The  motion  to  reverse  the  circuit  court  decree  must  therefore 
be  dismissed,  and  it  is  so  ordered. 

Habpkb,  Johnston,  and  Ditnkin,  Chancellors,  and  O^xall, 
Evans,  Bitelbb,  and  Wabdlaw,  JJ.,  concurred. 


JvDQKKSTB  ov  S18TXB  Statbs,  Etfbct  ov:  See  note  to  McLure  v.  Benem^ 
anUf  437,  referring  to  other  cases  in  this  series. 

Plkas  to  Action  on  FoamaN  JuDoiUEirrs. — ^The  statute  of  limitaliions 
may  be  pleaded  to  an  action  on  a  foreign  judgment:  WUUamt  y.  Preston^  20 
Am.  Dec.  179.  In  Evans  t.  Totem,  11  Id.  717,  it  was  held  that  the  pleas  of 
ful  debet  and  ntd  tiel  record  to  a 'decree  of  a  court  of  another  state  for  the  pay- 
ment of  money  were  bad  on  general  demurrer.  If  the  defendant  intend  to 
deny  the  existence  of  such  a  decree  he  must  frame  his  plea  so  as  to  meet  th« 
averment  in  the  declaration,  and  conclude  to  the  country:  See  Fletcher  v. 
Ferrel,  35  Id.  143. 

MsROEK  ov  Debt  in  Judgment. — ^This  subject  is  discussed  in  the  note  to 
Speed  V.  Hann,  15  Am.  Deo.  82.  See  also  Harris  ▼.  Alcock,  32  Id.  158;  Bern- 
demagle  v.  Cocks,  Id.  448;  Moale  y.  BoUins,  33  Id.  684.  The  principal 
was  Fsf erred  to  with  approval  in  Lyman  v.  Brown,  2  Curt  562. 
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[1  8FB4BS*  Eqitxtt,  989.] 

Admiiiibtbatob'b  Sals  or  Psksonaltt  should  be  on  Day  Pbhweibsd 
in  the  order  of  sale;  but  the  order  does  not  entirely  exclude  discretum 
on  the  part  of  the  administrator;  and  if  circumstances  justify  it,  he  will 
be  warranted  in  postponing  the  sale. 

Whebk  Sale  is  Postponed  by  Administkator  to  a  different  date  from 
that  prescribed  in  the  order  of  sale,  it  is  incumbent  on  him  to  show  that 
he  exercised  a  sound  discretion,  and  acted  with  a  view  to  the  best  inter> 
ests  of  all  the  parties. 

Administrator  HiRiNa  out  Profertt  without  Taking  SEOUBrrr  exoepi 
the  note  of  the  person  to  whom  it  is  hired,  is  liable  for  the  loss  sustained 
in  consequence. 

Bill  for  partition  of  the  estate  of  Alexander  Lamb,  who  died, 
leaving  for  his  heirs,  his  -widow,  the  present  complainant,  and 
«everal  children,  the  defendants.    The  widow  was  appointed 
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administratrix  of  the  estate,  and  her  accounts  were  referred  to 
a  commissioner.  It  seems  that  the  ordinary  had  made  an  order 
for  the  sale  of  the  properly,  and  that  the  administratrix  had  not 
sold  for  some  months  after  the  day  specified,  a  loss  thereby  oc- 
curring; and  also,  that  the  administratrix  had  hired  out  one  of 
the  slaves  at  a  certain  rental,  and  had  taken  no  security  therefor 
but  the  note  of  the  person  to  whom  the  property  was  hired,  and 
the  amount  was  lost  by  the  person's  subsequent  insolyency.  In 
his  report  the  commissioner  charged  the  administratrix  with  the 
loss  arising  from  the  postponement  of  the  sale,  but  not  with 
that  arising  from  the  hiring.  Both  parties  excepted  to  the  re- 
port; the  plaintiff,  because  she  was  charged  with  the  first  loss. 
The  defendants'  second  exception  to  the  report,  in  that  she 
should  have  been  charged  with  the  loss  arising  from  the  hiring, 
*vas  sustained  by  th^  chancellor.    Plaintiff  appealed. 

Bobbins  and  Mclver,  for  the  appellant. 

David,  Blakeney,  and  Dargan,  conira. 

"DmxEis,  Chancellor.  The  legal  title  to  the  personal  estate 
being  in  the  executor  or  administrator,  it  was  yery  customary 
for  the  personal  representative  to  sell  the  personalty  without 
any  authority  from  the  ordinary,  or  any  other  court.  This 
has  been  restricted  by  the  acts  of  assembly.  In  granting  the 
order  or  authority  to  sell,  the  ordinary  sometimes  fixes  the 
day  of  sale;  and,  more  frequentiy,  leaves  that  to  the  discretion 
of  the  administrator.  When  a  time  is  specified,  the  sale  should 
be  made  on  that  day.  But  it  can  not  be  supposed  that  this  is  so 
indispensable  as  to  exclude  the  exercise  of  any  discretion  on  the 
part  of  the  administrator.  A  storm,  the  absence  of  bidders,  or 
other  like  circumstances,  would  not  only  warrant,  but  require 
a  postponement.  The  authority  is  granted  at  the  instance  of 
the  administrator.  He  ought,  and  will  be  likely,  to  conform  to 
the  provision  in  this  respect.  If  there  is  any  postponement,  it 
may  be  incumbent  on  him  to  show  that  he  exercised  a  sound 
discretion,  and  acted  with  a  view  to  the  best  interest  of  aU  the 
parties.  In  this  case,  the  administratrix  had  an  interest  ^of 
one  third  in  the  sale  of  the  cotton.  She  was  advised  to  post- 
pone the  sale.  Mr.  Sparks,  General  McQueen,  and  Mr.  David 
^the  present  ordinary),were  of  opinion  that  she  acted  judiciously. 
The  two  former  (gentiemen  of  intelligence  and  experience)  pur- 
6ued  the  same  coiurse  with  their  cotton  at  that  time.  The  or- 
dinary, Mr.  Stubbs,  who  granted  the  authority,  was  himself 
present  aiding  the  administratrix,  and  he  stated  to  one  of  the 
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witnesses  at  the  time  that  "  he  thought  it  was  best  to  postpone- 
the  sale  of  the  cotton  until  the  whole  crop  was  gathered,  and 
then  sell  the  whole  together."  It  seems  to  the  court  that,  un- 
der these  circumstances,  the  administratrix  ought  not  to  have 
been  rendered  liable  for  the  loss,  and  the  exception  should  have^ 
been  sustained. 

This  court  concur  with  the  chancellor  as  to  the  defendant's 
second  exception.  Having  omitted  to  take  security  on  the 
note,  the  administratrix  was  properly  charged  with  the  loss. 

Let  the  report  of  the  commissioner  be  reformed  according  to 
the  principles  of  this  decree. 

Johnson  and  Habpeb,  Chancellors,  concurred. 


Bxxoutob's  Disgrbtion  in  Sales  unokb  Obdxb  ov  Court. — ^Authori^ 
of  administrator  to  sell  his  intestate's  estate  mast  .be  strictly  pnrsaed,  and 
the  formalities  prescribed  by  the  order  of  sale  mnst  be  carefally  observed: 
Wyman  v,  Campbell,  31  Am.  Deo.  677;  though  an  executor  may  sell  part  of  a 
tract  of  land  under  an  order  of  sale  of  the  decedent's  real  estate  to  pay  his 
debts,  although  his  petition  prays  for,  and  the  court  orders  the  sale  of  the 
whole  of  it:  Bkoing  y.  Higby,  28  Id.  633.  Where  an  executor,  under  a  license 
from  the  court  to  sell  real  estate  for  the  payment  of  debts,  sells  a  greatei 
quantity  than  is  authorized  by  the  license,  the  sale  is  invalid:  Adams  y^ 
MorriBon,  17  Id.  406;  Wakefield  t.  Campbell,  37  Id.  60,  and  note. 


Jackson  v.  MoAlilbt. 

[1  Spbabs*  Equitt,  303.] 

In  Obdib  that  Marital  Rights  may  Attach,  it  is  neoessazy  that  the 
husband  should  take  possession  as  husband,  and  as  of  his  own  property, 
and  not  as  trustee. 

Husband  Holds  Property  as  Trustee  for  Wife  when  he  takes  pos* 
session  of  it  under  an  order  that  it  be  vested  in  the  wife,  and  that  he 
execute  proper  trust  deeds  for  it  to  the  commiflsioner  of  the  court. 

Lien  of  an  Bxeoution  will  not  Attach  on  property  which  a  husband 
holds  as  trustee. 

Where  Husband  is  Permitted  to  Take  Possession  of  wife's  separate 
property  by  the  commissioner,  before  he  has  made  a  trust  deed  to  her,  in 
pursuance  of  the  order  of  court,  it  is  not  such  a  fraud  on  third  persons- 
that  the  property  will  be  subject  to  execution  against  him,  the  wife  hav- 
ing  had  no  agency  in  the  matter. 

Samttel  McAlilet,  the  court  commissioner  of  the  lower  court, 
was  in  possession  of  one  Barber's  estate,  and  in  1835  an  order 
was  made  directing  that  certain  of  the  property  be  Tested  in  the 
complainant,  Martha  Jackson,  for  her  sole  and  separate  use; 
and  it  further  directed  that  William  Jackson,  the  husband  of 
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Martha,  execute  proper  trust  deeds  of  the  property  to  the  com- 
missioner. The  commissioner  under  this  order  allowed  Jackson 
to  take  possession  of  the  slayes  without  haying  executed  the  deed 
of  trust,  and  the  deed  was  not  executed  till  1841.  In  the  mean 
time  Jackson  had  contracted  a  debt  with  the  defendant,  James 
McAlilej,  who  obtained  judgment  thereon,  and  levied  on  the 
property,  not  having  notice  of  the  order  of  1835.  Complainant 
£led  this  bill  to  have  the  benefit  of  the  order  of  1835,  and  to 
«njoin  the  defendant  from  selling.  The  chancellor  dismissed 
•the  bill,  and  the  complainant  appealed. 

McCaUy  for  the  appellant. 

Gregg^  contra. 

Habpeb,  Chancellor.  There  is  certainly  no  question  with 
respect  to  the  recording  of  a  marriage  settlement  (supposing  the 
conveyance  directed  by  the  order  of  the  court  to  be  such  settle- 
ment). The  only  settlement  executed  was  duly  recorded.  Then 
on  what  ground  is  the  property  in  possession  of  the  husband  to 
be  regarded  as  liable  to  his  creditors  ?  The  argument  is,  that 
the  slaves  in  question  were  the  property  of  the  wife,  which  the 
husband  has  reduced  into  possession,  and  which  must  therefore, 
to  all  intents,  be  regarded  as  his  property.  But  in  order  that 
the  marital  rights  may  attach,  at  all  events  in  this  court,  it  is 
necessary  that  the  husband  should  take  possession  as  husband, 
and  as  of  his  own  property,  and  not  as  trustee.  It  has  been  re- 
peatedly decided,  that  if  the  husband  be  in  possession  as  ad- 
ministrator of  an  estate,  of  which  his  wife  is  entitled  to  a  dis- 
tributive share,  the  marital  rights  will  not  attach  tmtil  the  estate 
be  fully  administered  and  partition  made.  If  he  be  in  posses- 
sion, as  executor,  of  a  specific  legacy  given,  to  his  wife,  the 
marital  rights  will  not  attach  until,  by  some  act,  he  signifies  his 
assent  to  the  legacy,  and  his  intention  to  take  possession  in  the 
character  of  husband.  If  property  be  given  to  the  separate  use 
of  the  wife,  by  deed  or  by  will,  without  the  intervention  of  a 
trustee,  it  is  the  well-settled  doctrine  of  this  court,  that,  though 
the  marital  rights  may  attach  at  law,  the  husband  will  be  re- 
.garded  as  trustee;  still  more,  if  property  were  given  to  the  hus- 
band, expressly,  in  trust  for  the  separate  use  of  his  wife.  And 
the  lien  of  a  judgment  or  execution  will  not  attach  on  property 
which  a  man  holds  only  as  trustee.  A  specific  legal  lien  will 
prevail  against  subsequent  general  legal  liens,  as  where  lapd  ip 
articled  to  be  sold,  the  contract  will  be  eniorcea  agBar»  i>^nat^ 
•quent  judgment  creditors:  Mnch  v.  Marqwia  of  Winchelsea,  1  ir* 
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Wms.  277.  Is  ihere  any  doubt,  but  that  in  the  present  instance 
a  bill  wonld  at  any  time  have  been  sustained  on  the  part  of  the 
wife  against  the  husband,  to  compel  him  to  execute  a  settlement 
in  pursuance  of  the  order  of  the  court?  But  a  trust  in  person- 
ally may  be  created  by  parol,  without  deed  or  writing,  and  the 
same  law  would  apply  if  personal  property  were  delivered  to  the 
husband,  with  a  parol  declaration  that  it  was  in  trust  for  the 
separate  use  of  his  wife.  But  this  is  precisely  what  I  under- 
stand to  have  been  done  in  the  present  case.  The  commissioner 
in  equity  was  a  trustee  for  the  wife,  and  delivered  the  property 
to  the  husband,  in  pursuance  of  the  order  of  the  court,  and 
with  a  view  to  a  settlement  being  made.  Even  a  purchaser, 
still  more  a  volunteer,  taking  possession  of  trust  properly  with 
a  notice  of  the  trust,  will  be  made  a  trustee  by  the  court. 

I  know  of  no  other  ground  on  which  the  decree  could  be  sus- 
tained, unless  that  there  was  fraud  in  permitting  the  property 
to  go  into  the  possession  of  the  husband,  so  as  to  enable  hitin  to 
gain  credit.  But  this  can  not  of  itself  constitute  fraud,  or  evexy 
one  who  lends  or  hires  property  to  another,  or  furnishes  him 
with  goods  on  credit,  would  be  guilty  of  the  same  sort  of  fraud. 
Though  the  commissioner  may  have  been  guilty  of  negligence, 
in  delivering  the  property  to  the  husband,  until  the  settlement 
made  and  recorded,  I  do  not  perceive  that  any  fraudulent  pur- 
pose can  be  imputed  to  him.  But  it  must  be  the  fraud  of  the 
party  beneficially  entitled  to  the  property  which  will  preclude 
him  from  asserting  his  title  to  it.  The  wife  was  such  party  in 
the  present  case,  but  it  does  not  appear  that  the  property  went 
into  the  possession  of  the  husband,  by  any  fraudulent  contriv- 
ance of  hers,  or  that  she  had  any  agency  in  the  matter. 

It  is  ordered  and  decreed,  that  the  decree  of  the  chancellor 
be  reversed,  and  that  the  defendants  be  perpetually  enjoined 
from  enforcing  their  execution  on  the  slaves  in  question. 

Johnson,  Chancellor,  concurred. 

J6HN8T0N,  Ohancellor,  absent  from  indisposition. 


Wnrs's  SxPARATB  Pbopxktt,  What  is:  See  AUen  y.  AUeUt  89  Am.  Dea 
S63;  Kee  v.  Vcuaer,  ante,  442,  and  notes,  referring  to  other  caaes  in  thia  aeries. 

Tbusts  in  Favob  of  WtfK'.  See  Shepard  v.  Shepard,  11  Id.  396;  EfMr^ 
▼.  Neighbour,  Id.  541;  Sharp  v.  Wickliffe,  14  Id.  37;  Bmfldn  v.  dple,  29  Id. 
67;  HamUton  y.  Bishop,  Id.  101;  Robinson  y.  Dart's  ExeaUors,  31  Id.  569; 
Tardley  y.  Baub,  34  Id.  535;  Weeks  y.  Hass,  39  Id.  39. 

Tbubt  Pbopxbtt  18  not  Subject  to  Execution  againat  the  tmslMt 
BotUekv.  Keizer,  20 Id.  237;  Weeks  y.  ffass,  39  Id.  39. 
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Ellebbe  v.  Ellebbe. 

(1  Spbabi'  Equxtt»  838.] 

What  u  a  "Bxabonablb  axtd  Compstsnt  Sufpobt**  m  provided  for  in  * 
will,  does  not  mean  merely  the  food  and  clothing  neoeasazy  to  snatain 
Uf e,  bat  a  rapport  in  the  place  and  manner  in  which  a  party  baa  been 
aocnstomed  to  live. 

BiQTTXST  FOB  RbaSONABLS  AND  Ck>MPETK2TT  SUPPOBT  DOES  NOT  TaKB  Ef- 

FIOT  when  the  party  in  whose  favor  the  bequeat  la  made  baa  sufficient 
property  for  her  own  support. 
Pabbnt  can  not  Claim  Allowanob  fob  Suffobt  of  hxb  Child  when 
she  has  snfficient  means  to  support  him,  although  a  will  provides  that 
she  and  her  child  have  a  reasonable  and  competent  support  out  of  the 
proceeds  of  the  estate. 

Bill  for  account,  partition,  and  relief,  filed  by  Ellerbe,  the 
executor  of  the  last  will  and  testament  of  William  Ellerbe,  de- 
ceased. An  answer  was  filed  by  Elizabeth  Ellerbe  (late  Mrs. 
Cash)  and  her  son,  a  minor,  E.  B.  C.  Cash,  averring  that  she 
has  received  but  a  small  portion  of  the  amount  due  her.  The 
defendant  claimed  under  a  clause  in  the  will  as  follows:  *'  It  is 
my  will  that  *  *  *  my  daughter,  Elizabeth  E.  Cash,  and 
my  grandson,  E.  B.  G.  Cash,  have  a  reasonable  and  competent 
support  out  of  the  proceeds  of  my  estate,"  and  alleges  that  no 
allowance  has  been  made  to  her  for  the  support.  The  matter 
was  referred  to  a  commissioner,  and  there  was  considerable  dis- 
cussion as  to  what  constituted  a  ''  reasonable  and  competent 
support."  He  allowed  the  defendants  a  sum  that  was  equiv- 
alent to  the  value  of  their  board  and  dothing,  and  both  parties 
excepted  to  his  report;  the  complainant  holding  they  were  not 
entitled  to  any  support  after  they  ceased  residing  at  the  family 
mansion,  and  the  defendant  claiming  the  allowance  to  be  insuf- 
ficient, because  it  included  only  board  and  clothing.  It  appears 
that  the  defendant  had  property  of  her  own  for  the  support  of 
herself  and  child.  The  chancellor  refused  to  make  the  allow- 
ancCy  and  the  defendants  appealed. 

Mclver  and  WUhers^  for  the  appellants. 

Ednna,  MoseSy  and  Dargan,  contra. 

Habpeb,  Chancellor.  The  principal  question  in  this  case,  is 
not  one  of  construction,  as  seemed  to  be  thought  in  argu- 
ment, but  of  fact.  No  doubt  a  reasonable  and  competent  sup- 
port is  given  by  the  will,  both  to  the  testator's  widow,  and  to 
his  daughter  and  grandchild.  But  this  reasonable  and  com- 
petent support,  does  not  mean  merely  the  food  and  clothing  nee- 
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-^saary  to  sustain  life,  nor  any  other  fixed  quantity  or  aUowanoe, 
but  must,  as  contended  for  on  the  part  of  the  appellant,  depend 
-on  circnmstances  and  exigencies.  If ,  as  in  the  case  of  Whilden 
▼.  Whilderiy  Riley's  Ch.  205,  a  testator  leaves  a  fond  for  the  sup- 
port of  a  large  family,  of  whom  one  is  an  infant,  one  a  boy  at 
school,  one  at  college,  you  would  not  give  an  equal  allowance 
for  the  support  of  each  of  these.  The  inquiry  would  be,  what 
was  necessary,  or  suitable  and  proper,  or  what  amounts  to  the 
-same  thing,  reasonable  and  competent,  in  the. situation  of  each. 
But  suppose,  as  in  the  same  case,  that  you  should  find  one  estab- 
lished in  the  world  of  a  laige  fortune,  perhaps  larger  than  that 
-of  the  father,  living  in  a  style  of  fashion  and  expense,  how 
would  you  make  an  allowance  for  his  support?  One  would 
hardly  think  of  making  him  such  an  allowance  as  should^supply 
necessary  food  and  clothing.  But  beyond  this,  there  is  no  limit 
but  such  a  provision  as  will  enable  him  to  live  in  the  style  and 
manner  in  which  the  testator  knew  him  to  be  living,  so  as  to  ex- 
empt his  private  fortune  from  that  expense,  and  enable  it  to 
accumulate.  But  this  would  be  to  defeat  the  purx>ose  for  which 
support  was  provided. 

In  the  case  before  us,  it  is  contended  on  behalf  of  the  appellant, 
that  she  should  have  such  an  allowance  as  would  support  her 
in  the  place  and  manner  she  had  been  accustomed  to  live.  There 
seems  to  be  no  other  practicable  method  of  construing  a  bequest 
for  support  or  maintenance,  than  to  mean,  that  support  shall 
not  be  wanting.  If  the  legatee's  private  means  are  unable  to 
supply  it,  the  deficiency  shall  be  made  up  out  of  the  testator's 
bouniy.  Of  course,  a  different  intention,  gathered  from  the 
terms  of  a  particular  will,  might  lead  to  a  different  construction* 
In  the  present  case,  the  widow,  so  far  as  appears,  had  no  prop- 
erty of  her  own.  Her  support,  therefore,  must,  of  necessity, 
have  been  provided  for,  altogether  out  of  the  testator's  estate. 
But  it  is  agreed  that  his  daughter  had  sufficient  property  for  the 
support  of  herself  and  child,  and  there  was  no  room  for  the  be- 
quest for  the  support  to  take  effect. 

It  was  argued,  with  respect  to  the  grandchild,  that  he  had  no 
property  of  his  own,  and  must,  therefore,  come  within  the  scope 
of  the  testator's  bouniy.  The  claim,  however,  is  not  on  his  be- 
half, bui  that  of  his  mother.  He  has,  in  &ct,  been  supported 
by  her,  and  the  claim  must  be  similar  to  that  of  one  who  has 
4idvanced  his  money  to  fulfill  the  object  of  a  trust,  and  comes  to 
be  reimbursed  of  the  trust  fund.  But  I  have  known  no  instance 
•of  a  mother,  of  ability  to  maintain  her  children,  having  them- 
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selves  no  property  of  their  own,  who  has  been  reimbursed  for 
•doing  BO.  It  is  said,  generally,  that  parents  of  ability  are  bound 
to  maintain  their  children,  though  a  difference  is  indicated, 
where  the  mother  has  entered  into  a  second  marriage:  1  Bl. 
Com.  446;  Reeve's  Dom.  Eel.,  c.  9.  In  Volentine  v.  Bladen^ 
Harp.  9,  it  was  held,  that  the  mother  might  maintain  an  action 
on  a  contract,  made  with  her  for  the  work  and  labor  of  her  son. 
But  if  she  be  entitled  to  the  services  of  her  child,  she  must  be 
bound  for  his  maintenance. 
The  decree  is  affirmed. 

Johnson  and  Dukein,  Chancellors,  concurred. 

JoHNSTOH,  Chancellor,  absent  from  indisposition. 


Nbgbssakies. — ^What  artidos  are  neoeasariea  depends  npon  the  oircaxn- 
•taiioefl  of  the  party  for  whom  they  are  famished:  Stanton  v.  WiiUon,  3  Am. 
Dec.  255;  Watson  v.  Van  Valkmlmrg,  7  Id.  395.  They  ai«  those  things  snit- 
ahle  to  the  rank  and  condition  of  the  hosband:  Cunningham  v.  /noin,  10  Id. 
458,  and  note  discussing  this  subject.  For  examples  of  what  the  term  *'  nec- 
essaries" includes,  tee  Jfainwater  v.  Durham,  10  Id.  637;  Kline  y.  L^Amoreux^ 
22  Id.  652;  Stone  v.  Dennison,  23 Id.  654;  Conn  ▼.  Cobmm,  26  Id.  746;  Oa^r. 
BaUan,  21  Id.  158;  Otoen  v.  White,  30  Id.  572;  Orace  t.  Hale,  36  Id.  2Mi 
Bunt  y.  Thompson,  Id.  538. 
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Ingram  v.  Mobgan. 

{A  HuicPHsxn.  M.] 

Bammmiov  ov  Dmcis  of  Title  bt  Vkndob,  who  wUs  with  full 

naati  of  wunuity,  having  only  a  bond  for  the  title,  Is  a  fraad  npon  tii» 
Tendee. 

Cravokbt  will  Quaut  Rsuxr  to  a  DsnutrDKD  Vsndbb  upon  a  oovenant 
of  seinn  in  the  deed,  if  the  vendor  is  utterly  insolyent. 

Equity  Pbiob  ik  Point  ov  Time  must  Pbeyail  in  point  of  right 

Bill  in  chancery  for  a  perpetoal  injunction.  Gkm:«tt  sued 
Ingram  in  the  name  and  for  the  use  of  Morgan,  and  obtained 
judgment.  Ingram  filed  this  bill  to  restrain  Morgan  and  Gar- 
rett from  enforcing  the  judgment.  Gtarrett,  at  the  time  of  re- 
ceiying  the  note,  notified  Ingram,  and  received  from  him  part 
payment  and  a  promise  for  the  balance.  As  soon  as  Ingnuu 
heard  that  Morgan  had  no  title  for  the  land,  but  only  a  bond  for 
one,  he  refused  to  pay  such  balance.  Suit  was  brought,  and  the- 
judgment  in  question  obtained  for  it.  Other  facts  are  sufficiently 
stated  in  the  opinion. 

Smith,  for  the  complainant. 

Brown,  for  the  defendant. 

By  Court,  Beese,  J.  Ingram  purchased  of  Morgan  a  tract  of 
land,  and  took  from  him  a  deed  of  conveyance,  with  covenanta 
of  seisin,  title  to  convey,  and  general  warranty,  and  he  went 
into  possession.  At  the  time  of  the  sale  Morgan  had  no  title, 
except  a  bond  from  one  Bivers,  whose  wife  was  one  of  the  heirs- 
of  one  Bhodes  (these  heirs  being  owners  of  the  land),  and  Moigan 
did  not  communicate  to  complainant  that  he  had  no  title,  or  i^ 
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title  BO  defective  as  almost  to  amount  to  no  title.  RiyeiB  is  dead, 
and  more  than  a  thousand  dollars  of  the  consideration  froa 
Morgan  to  the  administrators  is  unpaid,  and  legal  proceedings 
to  subject  the  land  to  the  payment  of  it  have  been  commenced. 
Moigan  is  utterly  insolvent.  The  last  of  the  price  or  considera- 
tion to  be  paid  by  Ingram  to  Morgan  is  a  note,  which  Morgan 
passed  by  delivery,  and  without  indorsement,  to  Oarrett,  in  pay- 
ment of  a  precedent  debt.  Upon  this  note,  Morgan,  for  the  use 
of  Garrett,  has  obtained  a  judgment  at  law,  and  this  bill  is  filed 
to  enjoin  that  judgment.  And  the  first- inquiry  is,  whether  com- 
plainant, as  against  Morgan,  is  entitled  to  relief  in  equity  ?  And 
we  think  he  is:  1.  The  confidence  between  vendor  and  vendee 
requires  where  such  defects  of  title  as  those  of  the  case  before  vm 
existed  at  the  time  of  the  sale,  that  they  should  be  stated  by  the 
vendor  to  the  vendee,  and  the  suppression  of  them  amounts  to 
fraud;  2.  Upon  the  covenants  of  seisin  and  titie  to  convey,  In- 
gram has  a  present  and  active  right  of  action  at  law  against 
Morgan  for  breaches  of  those  covenants  of  the  deed,  and  he 
could  not  fail  to  recover  to  the  extent  of  the  unpaid  considera- 
tion due  to  the  administrators.  This  indeed  would  repel  him 
from  a  court  of  chancery,  but  that  Morgan  is  admitted  to  ba 
utterly  insolvent,  and  a  judgment  against  him  would  bo  worth- 
less. This  differs  from  a  covenant  of  warranty,  where  there  is 
no  present  right  of  action,  and  can  never  be  till  eviction,  which 
may  never  take  place;  and  where,  therefore,  a  court  of  chancery 
will  grant  no  relief  against  the  payment  of  the  consideration,  on 
the  joint  grounds  of  a  defect  of  titie,  and  the  insolvency  of  the 
vendor.  Does  Garrett  stand  in  a  better  situation  than  Morgan 
in  the  present  case?  We  are  of  opinion  that  he  does  not;  he 
received  the  note  in  payment  of  a  pre-existiug  debt,  and  with- 
out indorsement.  He  has  not  the  legal  titie  to  the  note,  and 
did  not  receive  it  in  the  due  course  of  trade.  There  is  no  prin- 
ciple of  public  commercial  policy  to  come  in  aid  of  his  claim, 
and  the  circumstances  under  which  he  took  the  note  are  not 
identical  with  those  set  forth  in  the  case  of  Ingham  v.  Vaden,  3 
Humph.  51,  so  as  to  repel  the  complainant  from  setting  up  his 
equity  as  against  him.  The  promises  he  made  to  pay,  in  igno- 
rance of  his  condition  with  regard  to  titie,  will  not  prevent  him 
from  resisting  the  payment  of  the  note.  So  far  as  Garrett  h.ii 
any  equity,  it  is  founded  upon  the  satisfaction  of  his  pre-existing 
debt  i^gainst  Morgan,  and  he  has  no  legal  titie.  Ingram's  equity 
is  prior  in  point  of  time,  and  must  prevail  in  point  of  right. 
Let  the  decree  of  the  chancellor  be  affirmed. 
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That  bbtwxbn  Mkbs  EQtnriBs  the  Elder  in  Point  or  Tixs  n  tsb 
Betteii,  see  Polk  ▼.  OaOaiU,  34  Am.  Deo.  410;  ShpvgUh  t.  C%mmnghamf  31 
III.  642. 

FBAtTD  ON  THE  PaBT  OV  THE  VbNBOB  IN  SOPPBESSINO  DbVBCIS  i&  a  title 

will  entitle  the  vendee  to  relief  in  a  oonrt  of  equity:  Cullum  y.  Branch  Bank^ 
87  Am.  Dec.  725;  Orane  v.  ConUin,  22  Id.  519.  The  principal  cue  is  cited 
to  the  effect  that,  where  there  is  a  covenant  of  seisin  or  warranty  of  title,  a 
court  of  equity  will  not  interpose,  unless  upon  the  ground  of  fraud,  or  the  in- 
solvency of  the  vendor,  or  some  other  distinct  ground  of  equitable  juxisdio- 
tion,  in  BameU  v.  Clark,  5  Sneed,  437;  Woods  v.  North,  6  Humph.  312; 
raungy.  BuUer,  1  Head.  649;  Bairdy.  Ooodrieh,  &Heisk  24. 


KiMBBO  V.  Lamb. 

[i  HuicPHBxn,  95.] 

Indobsemxnt  in  Blank,  with  Express  Authorttt  "  to  Fill  nr  the  in- 
doraement  in  any  way  he  thought  proper,'*  given  by  the  indorser  to  tha 
holder,  does  not  give  the  latter  authority  to  fill  up  '*  waiving  demand  and 
notice." 

Debt  against  Webb  and  Lamb.  Snbsequentlj  a  noUe prosequi 
was  entered  as  to  T7ebb.  Verdict  for  defendant  Other  faots 
are  stated  in  the  opinion. 

DunLap  and  Ibtten,  for  the  plaintiff  in  error. 

FiUgerald,  for  the  defendant  in  error. 

Bj  Court,  Gbeen,  J.  The  defendant  is  the  payee  of  a  note, 
executed  by  John  Webb,  which  he  indorsed  to  the  plaintiff. 
The  indorsement  was  in  blank,  and  it  was  filled  up  by  the 
plaintiff,  waiving  demand  and  notice.  It  was  proved,  that  the 
defendant  told  the  plaintiff  he  might  fill  up  the  indorsement  in 
any  way  he  saw  proper.  The  court  told  the  jury,  that  if  the 
parties  had  an  understanding  or  agreement  that  the  plaintiff 
should  fill  up  the  indorsement,  waiving  demand  and  notice,  the 
defendant  would  be  bound  by  it;  but  that  in  the  absence  of 
such  evidence,  the  plaintiff  could  only  fill  up  the  indorsement 
with  an  ordinary  assignment  of  the  legal  interest.  The  jury 
afterwards  came  into  court  and  inquired  whether,  if  the  defend- 
ant said  the  plaintiff  might  fill  up  the  indorsement  in  any  way 
he  thought  proper,  would  that  authorize  him  to  fill  it  up  waiv- 
ing demand  and  notice.  The  court  said,  that  such  ezpressiona 
of  a  party  at  the  time  of  making  a  blank  indorsement,  would 
only  authorize  him  to  fill  it  up  so  as  to  assign  the  legal  interest. 
In  this  charge  there  is  no  error.  The  contract  which  is  made 
by  the  mere  indorsemAni^  nf  negotiable  paper,  and  that  which 
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was  filled  np  over  the  came  of  the  defendant  in  this  case,  are 
yery  different.  The  blank  indorsement  would  only  authorize 
the  holder  to  fill  up  the  assignment,  passing  the  legal  interest  to 
whomsoeTer  he  might  think  proper.  Unless  the  party  to  whom 
a  note  is  transferred  by  blank  indorsement  be  authorized  by  the 
agreement  of  the  indorser  to  insert  in  the  assignment,  that  le- 
mand  and  notice  are  waived,  he  can  not  so  fill  it  up.  The  au- 
thority which  the  law  implies,  is  only  a  right  to  fill  up  the 
assignment,  transferring  the  legal  interest  in  the  paper  to  whom- 
soever he  pleases.  If  it  is  desired  that  the  assignment  shall 
contain  any  other  agreement  than  the  law  implies,  it  must  be 
shown  that  the  indorser  authorized  such  agreement  to  be  inserted. 
It  is  insisted  for  the  plaintiff,  that  the  expression  of  Lamb  to 
Eimbro,  that  he  might  ''  fill  up  the  indorsement  in  any  way  he 
thought  proper,''  gave  Eimbro  a  right  to  fill  it  up  waiving  de- 
mand and  notice.  We  think  the  opinion  of  the  circuit  court  is 
correct  upon  this  point.  The  express  authority  here  given,  is 
only  that  which  the  law  implies,  and  nearly  in  the  language  laid 
down  by  Chitty.  It  means  only  that  the  holder  may  use  any 
form  of  language,  in  the  assignment  of  the  paper  to  any  person 
he  may  choose  to  name  as  indorsee.  But  it  is  insisted  that  the 
court  charged  the  jury  upon  the  facts,  as  well  as  the  law  of  the 
case,  and  that  this  was  error.  We  do  not  understand  this 
charge  in  the  Ipast  degree  trenching  upon  the  province  of  the 
jury.  The  jury  inquired  whether,  if  certain  words  were  used 
by  the  defendant,  they  would  convey  to  the  plaintiff  authority 
to  insert,  in  this  assignment,  the  contract  waiving  demand  and 
notice.  Here  was  a  fact  found  by  a  jury,  or  hypothetically  as- 
sumed to  exist.  The  remarks  of  the  judge,  in  reply,  taking  the 
fact  as  stated  by  the  j^^ry,  indicate  his  opinion  as  to  whether  the 
words  used  do,  in  law,  constitute  an  agreement  of  the  defend- 
ant that  the  plaintiff  may  write  over  his  signature  any  special 
contract  he  may  think  proper.  They  were  confined  strictly  to 
that  legal  proposition.  If  the  jury  had  found  that  by  the  use 
of  these  words,  I^amb  intended  to  convey  the  authority  to  Eim- 
bro to  fill  up  the  indorsement  waiving  demand  and  notice,  the 
previous  charge  of  the  court  had  indicated  that  he  would  be 
bound,  and  that  they  must  find  for  the  plaintiff.  But  they  pro- 
pound no  such  proposition.  They  ask,  whether  the  words  used 
by  Lamb,  per  se,  authorized  Eimbro  to  write  the  special  con- 
tract over  his  name.  And  we  think  the  court  answered  cor- 
rectly, that  they  would  not.  If  the  authority  existed,  to  insert 
in  the  assignment  the  words  ''  waiving  demand  and  notice,"  we 
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do  nol  perceive  but  that,  upon  the  same  authority,  he  might  not 
hare  coupled  with  the  assignment  any  other  contract  he  might 
have  wished.    But  such  unlimited  authority  is  not  contended 
for,  and  certainly  was  not  conferred. 
Lei  the  judgment  be  affirmed. 


X^AXTER  ov  DxMAND  AND  NoTicx  U  Dot  made  by  indoner  saying  that  ha 
kad  no  dependence  on  maker  paying  it,  and  that  he  nndentood  the  note  was 
lying  over  unpaid:  United  StaUa  Bank  v.  Southard^  35  Am.  Dec  521;  see 
wiao  cases  collected  in  the  note,  p.  523. 

Tha  principal  case  was  before  the  court  once  before,  see  3  Hnmph.  17i  and 
Iba  Jadjgmsint  of  the  lower  court  reversed  because  the  court  refused  to 
tlie  parol  evidence  of  the  authority  given  to  fill  up  the  blank  indorsement. 


Eluott  r.  Thompson. 

[4  Hm-PHBXTB,  99.] 

■QViTr  WILL  NOT  Gbant  Reliev  TO  Vendek  IN  P088BS8ION,  with  cove- 
nants of  warranty,  in  the  absence  of  fraud  or  eviction,  but  will  grant 
such  relief  when  the  vendor  or  hi&  personal  representatives  have  agreed 
to  an  abatement  in  the  purchase  price. 

.Kbabubb  ov  Damages  tob  B&sach  of  Wakbantt  ov  TtruB  is  the  con- 
sideration price  with  interest,  and  not  the  value  of  the  land  at  the  time 
^  eviction. 

3iLL  m  chancery  for  an  injunction  against  the  enforcement  of 
'%  judgment.     Other  facts  appear  in  the  opinion. 

Twrley^  for  the  complainant. 

Sumphrey8f  for  the  defendant. 

Bj  Court,  BsESE,  J.  Hopkins  in  1832  sold  and  contracted  to 
eonvey  to  one  Bell,  a  tract  of  land  of  upwards  of  five  hundred 
acres,  at  the  price  of  four  dollars  per  acre,  and  took  the  bonds 
of  Bell  for  the  purchase  money,  and  gave  him  a  bond  or  coto- 
nant  to  convey  title  on  the  payment  of  the  purchase  money. 
'The  land  in  question  had,  in  early  times,  been  entered  in  the 
name  of  David  Boss,  and  no  grant  at  the  time  of  this  contract  with 
Bell  had  been  issued  to  the  heirs  of  Boss.  This  land  had  been 
located  by  FiUow  and  Bradshaw,  and  they  or  their  heirs  had  an 
equitable  right  to  one  £fth,  or  one  hundred  and  sixteen  acres, 
for  the  locative  share.  It  does  not  appear  from  the  allegations 
ef  the  bill,  or  the  proof  in  the  case,  that  Bell  at  the  time  of  the 
eontract  was  not  well  informed  of  this  state  of  the  title.  In 
1833  or  1834,  Elliott,  the  complainant,  purchased  the  land  in 
•question  of  Bell,  and  subsequently  surrendered  to  Hopkins  the 
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title  bond  or  ooyenant  for  a  oonveyanoe  made  by  Hopkins  to 
Bell  and  assigned  to  him,  and  aooepted  from  Hopkins  a  deed  of 
conveyance,  in  which  there  is  no  covenant  of  seisin,  or  for 
further  assurance,  or  to  remove  incumbrances,  but  a  covenant 
merely  of  general  warranty  as  the  title,  and  of  special  warranty 
against  any  claims  of  the  heirs  of  Pillow  and  Bradshaw.  Com- 
plainant gave  to  Hopkins  his  bonds  for  the  amount  contracted  to 
be  paid  by  Bell,  and  the  bonds  of  Bell  were  surrendered  to  him 
by  Hopkins.  At  this  time  complainant  knew  of  the  claim  of  Pil- 
low and  Bradshaw  for  a  locative  share  in  the  land,  and  was  not 
ignorant,  as  we  think,  from  the  proof,  of  the  general  state  of  the 
title.  Hopkins  in  his  life-time,  although  proposing  and  prom- 
ising to  do  so,  did  not  complete  any  negotiation  with  Pillow  and 
Bradshaw  for  the  extinguishment  of  their  equitable  title  to  a 
locative  share.  The  administrator  of  Hopkins  brought  suit  for 
the  balance  of  the  consideration  and  obtained  judgment;  and 
complainant  filed  this  bill  of  injunction.  The  administrator  in 
his  answer,  offers  and  agrees  to  an  abatement  of  his  judgment  at 
law,  on  the  ground  of  the  locative  share  of  Pillow  and  Bradshaw, 
although  there  had  been  no  recovery  or  eviction  by  them  against 
the  vendee  of  his  intestate,  the  complainant,  to  the  amount  and 
extent  of  the  value  of  the  locative  share,  as  fixed  by  the  terms 
of  the  sale  to  Bell;  or,  in  other  words,  to  abate  the  consideration 
money  and  interest  of  the  one  hundred  and  sixteen  acres. 
Complainant  subsequently  filed  a  supplemental  bill,  alleging 
that  he  had  purchased  and  paid  for  the  locative  share;  and  that 
it  cost  him  the  sum  of  one  thousand  dollars,  and  he  claims  an 
abatement  to  this  extent. 

Two  questions  have  been  discussed:  1.  The  jurisdiction  of  a 
court  of  chancery  to  grant  any  relief  under  the  circumstances  of 
this  case?  and  2.  If  relief  can  be  granted,  what  shall  be  the  ex- 
tent of  that  relief  ?  We  have  considered  the  evidence  with  some 
care,  and  are  satisfied  that  it  does  not  establish  fraud  against 
Hopkins;  and  in  the  absence  of  fraud  or  eviction,  the  vendee  in 
possession  under  a  deed,  with  covenants  of  special  warranty,  is 
cntitied  to  no  equitable  relief  on  account  of  the  outstanding  in- 
cumbrances or  adverse  titie.  No  conversations  of  Hopkins 
proved  in  the  record,  as  to  his  purchasing  the  locative  share, 
either  by  their  own  proper  force,  or  in  connection  with  the  cov- 
enant of  special  warranty,  if  they  could  be  so  connected,  consti- 
tute a  ground  upon  which  the  court  could  rest  the  jurisdiction 
of  a  court  of  chancery  to  enforce  the  specific  execution  of  con* 
tracts,  according   to   the  course  of   the  court  in  such  cases. 
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1.  If  it  were  not,  then,  that  the  administrator  of  Hopkins  has> 
in  his  answer  offered  to  abate,  and  submitted  to  an  abatement  on 
the  ground  of  the  locative  share,  it  would  be  difficult  indeed  U> 
maintain  the  jurisdiction  of  the  court  in   the  present  case. 

2.  There  can  be  no  doubt  as  to  the  extent  of  the  relief  to  be- 
granted.    In  this  case,  equity  must  follow  the  law. 

If  Pillow  had  recovered  his  locative  share  from  the  complain- 
ant, and  evicted  him  from  the  one  hundred  and  sixteen  acres,  com- 
plainant could,  at  law,  in  an  action  of  covenant  for  the  breach 
of  the  warranty  of  his  deed,  have  recovered  against  Hopkins  the- 
consideration  money,  only,  and  the  interest  thereon.  The  earlier 
cases  on  this  subject,  in  this  state,  are  marked  by  some  fluctua- 
tion in  the  principle  of  compensation.  But  the  question  haa 
been  fully  settled,  and  for  a  considerable  length  of  time,  in  favor 
of  the  consideration  price,  and  against  the  value  at  the  eviction. 
Particular  cases  have  arisen,  and  will  arise,  where  the  enforce- 
ment of  the  one  rule  or  the  other  would  fall  short  of  or  exceed 
the  just  claims  or  liabilities  of  the  one  party  or  the  other.  But 
having  established  a  general  rule  on  the  subject,  it  is  our  duty 
on  grounds  alike  of  justice  and  policy,  and  in  courts  of  equity 
as  well  as  in  courts  of  law,  inflexibly  to  adhere  to  it.  The  in- 
convenience arisiQg  from  its  practical  enforcement  can  be  readily 
obviated  by  the  purchaser  insisting  upon  the  insertion  of  further 
covenants  in  the  deed;  as  of  seisin;  to  remove  incumbrances;  for 
further  assurances,  etc. 

The  chancellor,  in  this  case,  gave  relief  to  the  extent  sub 
mitted  to  in  the  answer  of  the  administrator.  So  &r  wasproper^ 
and  we  affirm  the  decree. 

Damaoss  vob  Bbbagh  or  WAaaAj^TY  or  Title  ia  the  parchaae  money, 
with  interest:  See  Logoai  v.  Moulder ^  33  Am.  Dec  339,  and  oaaes  cited  in. 
note,  345;  Stoats  <.  Ten  EycVs  JSxeaUor,  2  Id.  254.  In  Hiymford  v.  Wright, 
1  Id.  8,  the  meaenre  of  damages  was  held  to  be  the  valae  of  the  land  at  the 
time  of  eviction;  but  the  note  to  this  case  shows  that  the  rule  in  the  principal 
case  is  the  English  rule,  and  the  one  generally  adopted  in  the  varions  American 
states.  The  principal  case  is  cited  to  the  efifect  that,  axK>n  failure  of  title, 
the  measure  of  damages  is  the  purchase  money,  with  interest,  in  Key  v.  Kejf^ 
3  Head,  450;  Crittenden  v.  Poaey,  1  Id.  320.  This  rule  is  well  established  in 
Tennessee:  See  Shaw  v.  WWAne*  Administrator^  8  Humph.  653,  and  the 
above  cited. 


Allen  v.  Dodd. 

14  HUMPHBXTB,  ISl.] 

MoNxr  OR  Fropebtt  Lo»t  at  Gaming  can  not  be  Bbooyxbxd  Back,  a» 
oept  by  the  express  provisions  of  a  statute. 
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Bet  OB  Waoeb  Lost,  and  the  Monet  ob  Propebtt  Deuvebbd  to  the 
winner,  courts  will  not  aid  in  its  recovery,  both  parties  being  equally 
derelict. 

Debt,  with  a  count  in  detinue.  Juiy  found  for  plaintiff,  and 
defendant,  Allen,  brought  this  appeal. 

McKinney,  for  the  plaintiff  in  error. 

Arnold,  contra. 

By  Court,  Beebe,  J.  In  September,  1840,  shortly  preceding 
the  last  presidential  election,  the  plaintiff  in  error,  Samuel 
Allen,  signed  and  sealed  the  following  instrument:  ''  For  Talue 
received,  I  promise  to  pay  John  Dodd  two  hundred  dollars,  in 
specie,  whenever  Martin  Tan  Buren  is  elected  president  of  the 
United  States,  at  this  present  presidential  election;  and  if  either 
Mr.  Van  Buren  or  Harrison  dies  before  the  election  in  1840, 
then  the  said  John  Dodd  is  to  receive  but  one  hundred  dollars.'* 
At  the  time  this  instrument  was  made,  Dodd  delivered  to  Allen 
a  gray  horse,  which  was  worth  the  sum  of  one  hundred  dollars. 
The  transaction  was  a  bet  or  wager  upon  the  result  of  the  pend- 
ing presidential  contest.  This  suit  was  brought  by  Dodd,  after 
the  result  of  the  election  was  ascertained,  to  recover  the  value  of 
the  horse,  or  the  horse  itself,  it  being  an  action  of  debt,  with  a 
count  in  detinue.  By  the  judgment  of  the  circuit  court,  Dodd 
recovered  the  value  of  the  horse,  and  Allen  has  prosecuted  his 
appeal  in  error  to  this  court,  for  the  purpose  of  reversing  that 
judgment.  The  matter  chiefly  insisted  on  as  error,  in  the  argu- 
ment before  us,  is,  that  the  circuit  court  charged  the  jury, 
*'  that  although  the  contract  may  have  been  executed,  and  the 
horse  delivered,  before  the  result  of  the  presidential  election 
was  known,  and  the  suit  in  this  case  was  not  instituted  until 
after  such  result  was  ascertained,  still  the  condition  of  the  de- 
fendant, to  whom  the  horse  was  delivered  before  the  result  was 
ascertained,  and  who  retained  him  afterwards  before  the  suit 
was  brought,  was  not  better  than  that  of  the  plaintiff,  who 
might,  under  any  circumstances,  treat  the  contract  as  a  nullity, 
and  well  maintain  this  action." 

The  plaintiff  in  error,  by  his  counsel,  strenuously,  and,  as  we 
think,  successfully,  contends  that  this  portion  of  the  charge  is 
erroneous.  If  a  party  comes  into  court  seeking  to  enforce  an 
immoral  or  illegal  contract,  it  is  most  obvious  that  he  must  be 
repelled  by  the  courts,  if  they  would  not  countervail  the  very 
end  and  object  of  their  creation.  It  is  different,  indeed,  in  many 
cases  in  principle,  when  something  having  been  done  under  such 
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«  contract,  a  party  comes,  not  to  enforce  it,  bat  in  disr^iard 
■and  disaffirmance  of  it,  to  right  himself  for  some  injury  sus- 
tained or  loss  incurred  by  means  of  it.  This  he  may  do,  or  not 
do,  according  to  the  time  and  stage  of  the  affair,  the  nature  of 
the  transaction,  and  other  circumstances. ' 

In  wagering  contracts,  when  the  impending  event  is  unde- 
cided, and  after  the  event,  as  against  a  stakeholder,  he  may 
•come  and  disaffirm  the  contract  and  recover  his  property;  and 
on  the  ground  of  the  nature  of  the  transaction,  he  may  often  do 
so,  where  the  matter  is  consummate  ^  in  transactions  merely 
illegal,  and  where  the  parties,  although  both  in  fault,  stand  in  a 
-different  relation  to  the  transaction,  and  the  policy  and  interest 
of  the  communiiy  are  in  favor  of  permitting  the  one  party  to  set 
^side  the  transaction,  without  permitting  which,  indeed,  it  would 
have  been  in  vain  to  have  declared  it  illegal;  as  contracts  of  an 
nisurious  character:  and  a  general  principle  of  distinction  has 
been  attempted  to  be  maintained,  and  in  many  cases  has  been 
recognized  between  cases,  on  the  one  hand,  affected  by  illegal- 
ity merely,  and  cases,  on  the  other  hand,  where  the  contract  was 
•either  malum  in  se,  immoral,  or  contrary  to  public  policy;  a 
party  in  the  former  cases  being  permitted,  after  the  contract  is 
executed  and  consimunated,  to  invoke  the  aid  of  a  court  of  jus- 
tice to  set  aside  the  contract  and  redress  himself,  and  in  the  lat- 
>ter  cases,  being  repelled  from  a  court  of  justice  on  the  ground, 
that  being  equally  derelict  in  the  transaction  towards  society, 
with  the  party  complained  of,  the  court  will  not  hear  lus  case 
APd  grant  relief,  not  because  his  adversary  is  not  to  blame,  or 
equally  to  blame,  but  because  he  having  violated  law  and  good 
morals  shall  not  be  heard  to  allege  that  his  very  cause  of  action 
and  claim  to  redress  are  expressly  based  upon  the  fact  of  such 
violation  of  law  and  morals.  In  such  case  the  defendant  is  in  the 
better,  that  is,  in  the  safer  attitude,  he  being  required  to  say  or 
^o  nothing;  while  his  adversary  has  to  show  the  case.  Wager- 
ing upon  elections  is  a  transaction  of  this  latter  description* 
Money  or  property  lost  at  gaming  can  not  be  recovered  bade,  ex- 
cept by  the  express  provisions  of  the  statute,  and  in  the  time 
therein  limited.  But  for  the  statute,  this  could  not  be  done, 
because  of  the  operation  of  the  general  principle  above  dis- 
cussed. But  wagering  upon  elections  is  not  embraced  by  the 
statutes  on  the  subject  of  gaming,  nor  by  that  which  gives  to  a 
party  losing,  the  right  to  recover  back  his  property  within  ninety 
days.  This  case  is  embraced  by  the  general  principles  of  many 
^cases,  a  number  of  which  have  been  referred  to  in  the  argument 
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l)efore  us.  But  the  veiy  facts  and  circumstanoes  of  this  case^ 
occurred  in  the  case  of  McGvUum  t.  Oourlay,  8  Johns.  147,  in 
which  it  was  determined  in  the  general,  that  when  a  bet  or  wager 
is  lost,  and  the  money  or  property  has  been  fairly  paid  or  deliv- 
ered, the  court  will  not  help  the  plaintiff.  *'  And  where  A.  de- 
livered to  B.  two  firkins  of  butter,  and  agreed  that  if  P.  was 
elected  governor  of  the  state  B.  should  pay  a  certain  price  for 
the  butter,  otherwise  he  was  to  pay  nothing,  and  P.  was  not 
elected:  it  was  held,  that  A.  had  no  right  of  action  against  B« 
for  the  butter." 

We  are,  therefore,  of  opinion,  on  grounds  of  reason  and  au- 
thority, that  the  verdict  and  judgment  of  the  court  below  are 
erroneous:  that  the  same  must  be  set  aside  and  reversed,  and  a 
new  trial  be  had,  when  the  law  will  be  charged  conformably  to 
this  opinion. 

BsT  ON  ELBcnoN,  Money  Paid,  whkn  hat  bb  Ricovxbbd:  See  McAl- 
iigter  v.  Hoffman^  16  Am.  Dec.  658,  note.    See  alKS  Stacy  v.  Fm»,  86  Id.  755. 

The  frincipal  case  is  citbd  to  the  effect  that  a  court  will  not  lend  iU 
•aid  to  enforce  a  contract  founded  on  an  immoral  or  illegal  act,  in  Thomhurg 
v.  Harris,  3  Ooldw.  172;  Parks  v.  MeKamy,  3  Head,  2d8;  Wood  v.  SUme^  2 
<kAdw,  373;  KeUon  v.  MUlikin,  Id.  414;  Hhodes  v.  SummerhOl,  4  Heiak. 
208;  and  cited,  to  the  effect  that  if  the  plaintiff  rescind  the  contract  before 
the  event  happens  npon  which  the  wager  depends,  he  can  recover  it  from  tha 
atakeholder,  or  the  winner  if  it  has  been  deUvered  over  by  the  stakeholder 
■after  notice  not  to  deliver,  in  OtUhman  v.  Parker,  8  Head,  234. 


KlHELAN   ET  AL.  V.  BROWN'S   Adm'bS. 

[4  HUMPHBXYS,  m,] 

Honet  Paid  itpon  a  Judgment  in  a  Coukt  of  competent  jorisdiotion, 
can  not  be  recovered  in  another  action. 

Assumpsit.  Judgment  for  plaintiffs.  Defendants  appealed 
in  error.    The  facts  are  stated  in  the  opinion. 

Jamigan,  for  tho  plaintiffs  in  error. 

Vandike,  contra. 

By  Court,  Reese,  J.  Plaintiffs  in  error,  upon  a  reference  to 
arbitrators,  had  obtained  an  award  against  defendants'  intestate 
for  the  sum  of  about  seventy-five  dollars,  in  a  case  depending 
in  court,  and  where  the  arbitrament  was  made  under  the  rule 
and  bj  the  order  of  the  court.  Before  judgment  had  been 
given  upon  the  award,  Brown  filed  a  bill  in  the  chancery  court, 
4Uid  obtained  an  injunction.     His  honor  the  chancellor,  by  his 
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decree,  dissolved  the  injunction  and  gave  judgment  in  his  court 
for  the  seventy-five  dollars.  This  court,  however,  upon  appeal 
in  that  case,  held,  that  although  the  decree  dissolving  the  injunc- 
tion was  correct,  jet  it  was  not  proper  for  the  chancellor  to  have 
given  judgment  for  the  money;  for  on  grounds  connected  with 
the  conduct  of  the  arbitrators  or  attorneys,  the  court  of  law 
might  not  give  judgment  upon  the  award;  and  it  left  the  parties 
freed  from  the  injunction,  to  take  their  own  course  in  that  re- 
spect. Subeequentiy  to  this,  the  award  was  made  the  judgment 
of  the  .circuit  court  by  the  rendition  of  a  formal  judgment 
thereon;  this  judgment  was  not  appealed  from,  and  is  unsatis- 
fied and  in  full  force.  Upon  this  judgment  an  execution  issued 
and  the  amount  of  it  was  collected  from  Brown,  and  the  execu- 
tion and  judgment  satisfied. 

This  suit  is  brought  by  Brown's  representatives  to  recover 
back  the  money  collected  on  said  execution,  upon  the  ground 
that  some  time  before  the  circuit  court  gave  judgment  upon  the 
award,  plaintiffs  and  Brown  had  had  a  settiement  of  their  deal- 
ings and  claims,  in  which  the  seventy-five  dollars  due  by  the 
award  had  been  included.  This  as  a  matter  of  fact,  from  what 
is  shown  in  the  whole  record  before  us,  may  be  very  question- 
able. But  the  jury  having  fotrnd  the  testimony  to  be  so,  we 
would  not  upon  that  ground  disturb  their  verdict.  But  we  are 
very  clear,  upon  well-settied  principles  of  law,  that  the  action  is 
not  maintainable.  A  priori  views  of  reason  and  policy  would 
so  settle  the  question,  if  it  could  be,  from  its  nature,  new  or 
open.  If  a  party,  without  moving  for  a  new  trial,  or  taking  an 
appeal,  or  resorting  to  proceedings  in  error,  coram  nobis  or  coram 
vobis,  or  proceedings  in  the  nature  of,  or  substituted  for,  an 
audita  querela^  or  filing  his  bill  in  chancery,  might  pay  the 
money  in  the  judgment  recovered  against  him,  and,  then,  in  the 
same  tribunal,  be  permitted  to  sue,  in  order  to  recover  any  por- 
tion of  it  back  on  the  ground  that  the  money  was  not  justiy  due, 
in  whole  or  in  part,  when  would  there  be  even  a  hope  that  liti- 
gation would  cease?  And  if  the  plaintiff  in  the  last  suit  suc- 
ceeded, and  the  defendant  paid  it  back,  what  would  prevent 
him,  in  a  third  suit,  from  asserting  the  correctness  of  the  first 
judgment?  In  the  great  case  of  Moses  v.  Macferlan,,  2  Burr. 
1005,  the  ex  equo  et  bono  principle  of  the  action  of  assumpsit, 
announced  by  Lord  Mansfield,  as  well  as  the  facts  and  circum- 
stances of  that  case,  might  seem  to  give  some  ground  for  the 
maintenance  of  a  suit  like  this.  But  of  that  case,  as  well  as  of 
some  others  determined  by  Lord  Mansfield,  it  may  be  said,  ma- 
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ieriam  superavU  opus.  The  great  principlee  marked  out  and  de- 
veloped by  his  original  and  powerful  intellect,  remain  to  guide 
us;  but  their  frame  work,  the  facts  and  circumstances  to  which 
they  were  appended,  not  always  appropriate,  have  in  some  in- 
stances given  way  and  ceased  to  sustain  them.  Of  the  case  of 
Moses  V.  Macfsrlan,  it  was  said  by  Ohief  Justice  Eyre,  2  H. 
Bl.  416,  ''that  that  judgment  did  not  satisfy  Westminster 
Hall  at  the  time;  that  he  never  would  subscribe  to  it;  it  seemed 
to  him  to  unsettle  foundations."  And  afterwards,  in  the  case  of 
Marrwtl  v.  Hampton^  7  T.  B.  269,  where  it  appeared,  that  the 
defendant  formerly  brought  an  action  against  the  present  plaint- 
iff for  goods  sold,  for  which  the  plaintiff  had  before  paid, 
and  obtained  the  defendant's  receipt;  but  not  being  able  to  find 
the  receipt  at  that  time,  and  having  no  other  proof  of  the  pay- 
ment, he  could  not  defend  the  action,  but  was  obliged  to  sub- 
mit and  pay  the  money  again,  and  he  gave  a  cognovii  for  the 
cash.  The  plaintiff  afterwards  found  the  receipt,  and  brought 
this  action  for  money  had  and  received,  in  order  to  recover  back 
the  amount  of  the  sum  so  wrongfully  enforced  in  payment. 
But  Lord  Kenyon,  C.  J.,  was  of  opinion,  at  the  time,  that  after 
the  money  had  been  paid  under  legal  process,  it  could  not  be 
recovered  back  again,  however  unconscientiously  retained  by 
the  defendant,  though  the  case  of  Moses  v.  Macferlan  was  re- 
ferred to,  and  the  plaintiff  was  nonsuited.  And  upon  a  motion 
being  made  for  a  new  trial,  Lord  Eenyon  said:  '*  1  am  afraid  of 
such  a  precedent.  If  this  action  could  be  maintained,  I  know 
not  what  cause  of  action  could  ever  be  at  rest.  After  a  recovery 
by  due  process  of  law,  there  must  be  an  end  of  litigation,  other- 
wise there  would  be  no  security  for  any  person.  I  can  not, 
therefore,  consent,  even  to  grant  a  rule  to  show  cause,  lest  it 
should  seem  to  imply  a  doubt."  That  case  has  been  followed 
«ver  since,  and  it  has  become  a  fixed  principle,  that  when  money 
has  been  recovered  by  the  judgment  of  a  court,  having  compe- 
tent jurisdiction,  the  matter  can  never  be  brought  over  again  by 
a  new  action.  For  until  the  judgment  is  set  aside  or  reconsid- 
ered, it  is  conclusive,  as  to  the  subject-matter  of  it,  to  all  intents 
and  purposes. 

The  case  before  us  falls  within  the  scope  of  these  principles, 
and  must  be  controlled  by  them.  The  judgment  must  be  re- 
versed and  a  new  trial  be  had  in  the  circuit  court. 


Monet  Paid  upon  a  Jihmsment.  — '*  It  is  dear  that  if  there  be  a  b<ma  fidt 
legal  process  nnder  which  money  is  recovered,  although  not  actually  due,  it 
can  not  be  recovered  back,  inasmuch  as  there  must  be  some  end  to  litigation:" 
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Dnbe  de  OadaoeU  ▼.  OolUnB,  4  Ad.  k  EL  867.  A  party  who  has  made  pay- 
ments cm  articles,  and  who  in  an  action  for  the  price  of  sach  articles  failed  to 
prove  snch  payments,  can  not  maintain  an  action  to  recover  back  the  amount 
so  paid  by  him:  WUaon  v.  Cameron,  1  Kerr  (New  Brunswick),  542.  A  party 
having  found  a  receipt  for  a  debt  which  he  had  been  compelled  to  pay  by- 
judgment,  having  sought  to  recover  back  the  money  paid.  Lord  Kenyon,  be- 
fore whom  the  case  came,  said:  "  I  am  afraid  of  such  a  precedent.  If  thiat 
action  could  be  maintained,  I  know  not  what  cause  of  action  could  ever  be  at 
rest.  After  recovery  by  process  of  law,  there  would  be  no  security  for  any 
person:**  MarrioU  v.  Hampton,  7  T.  R.  269.  See  also  Phillipii  v.  Hunter,  2  H. 
BL  410.  To  a  similar  effect  Is  the  opinion  in  a  recent  English  case,  denying* 
the  right  to  recover  back  part  of  a  debt  paid  before  judgment,  but  whicb 
plaintiff  did  not  credit.  "It  is  not,"  said  the  court,  **  competent  to  either 
party  to  an  action,  to  aver  anything  either  expressing  or  importing  a  contra* 
diction  to  the  record,  which,  while  it  stands,  is,  as  between  them,  of  uncon* 
trollable  verity:*'  Ht^fer  v.  Alien,  12  Jur.  (N.  S.)  930,  and  2  L.  R.,  Exch. 
Cas.  15.  Substantially  the  same  view  is  taken  in  nearly  all  of  the  United 
States.  The  only  remedy  of  the  defendant  in  such  cases  is  by  appeal,  new 
trial,  proceedings  in  chancery,  or  in  the  nature  of  an  audita  querela :  See  Cor* 
bet  V.  Evans,  25  Pa.  St.  310;  Tilton  v.  Gordon,  1  N.  H.  33;  Le  Cfrand  v.  FVan- 
Cisco,  3  Munf.  &?;  Jamea  v.  CavfU,  2  Brev.  174;  Stephens  v.  Howe^  127  Mass. 
164;  Oreenabaum  v.  EUioU,  2  Oant.  L.  J.  439. 


Nicely  v.  Botles. 

[4  HumBXTs,  177.] 
DlOBBX  IN   PABTinOW  18  NOT  A  SXTTLBMSNT  OF  A  TlTLB,  and  WlU  DOt  SStop 

the  defendant  from  having  a  legal  investigation  of  his  titie  in  an  aotiom  o€ 
ejectment. 

Ejeotmemt.     The  facts  are  found  Id  the  opinion. 

Peck,  for  the  plamtiff  in  error. 

McKinney,  ior  the  defendant  in  error. 

By  Court,  Turlet,  J.  This  is  an  action  of  ejectment  brought 
against  the  plaintiff  in  error,  and  the  bill  of  exceptions  shows 
the  following  facts: 

The  premises  in  dispute  were  granted  by  the  state  of  Nortli 
Carolina,  to  Robert  King,  in  1795,  and  were  sold  and  conveyed 
to  John  BuUard  by  George  Sniffer,  sheriff  of  Claiborne  county, 
by  virtue  of  a  judgment  and  execution  against  Robert  King,  in 
1807,  and  by  John  Bullard  to  George  Buler,  in  1807.  George 
Buler  died  about  the  year  1818,  leaving  Elizabeth  Nicely,  Woodj 
Buler,  and  several  others  his  heirs  at  law.  In  July,  1837,  a  peti- 
tion was  filed  by  said  Elizabeth  Nicely  and  others,  a  part  of  the^ 
heirs  of  said  George  Buler,  against  Woody  Buler  and  others,  the 
balance  of  said  heirs,  for  a  partition  of  said  land.     Woody 


July,  1843.]  Nicely  v.  Boyles.  63* 

Buler  filed  his  answer  to  the  petition  and  resisted  the  partition^ 
claiming  to  hold  the  land  in  his  individual  right  by  yirtue  of  a^ 
purchase  from  the  heirs  of  said  George  Buler,  and  a  continued 
unmolested  possession  thereof  for  fourteen  years.  Notwith- 
standing this  defense,  commissioners  were  appointed  by  th» 
court  to  make  the  partition,  and  at  the  June  term,  1838,  of  th» 
chanceiy  court  at  Tazewell,  they  made  the  report,  partitioning 
the  land  between  the  heirs  of  George  Buler,  deceased,  which 
was  confirmed  by  the  chancellor.  By  this  report  and  the  decree- 
thereon,  the  land  sued  for  in  this  action  was  allotted  to  Eliza- 
beth Nicely,  and  was  by  her  sold  and  conveyed  on  the  twenty- 
second  day  of  January,  1838,  to  James  Nicely,  the  lessor  of  the 
plaintiff.  Upon  the  trial  in  the  court  below,  the  defense  set  up 
was,  that  Joseph  Buler,  the  defendant,  held  as  tenant  of  Woody 
Buler,  whose  title  was  perfect  by  operation  of  the  statute  of 
limitations.  There  was  much  proof  showing  that  Woody  Buler 
had  been  in  the  uninterrupted  possession  of  the  premises  from 
the  death  of  his  father,  George  Buler,  a  period  of  more  than 
twenty  years,  claiming  to  hold  the  same  in  his  own  right.  But 
it  was  contended  on  the  part  of  the  plaintiff,  that  the  record  of 
partition,  made  by  the  chancery  court  of  Tazewell,  precluded 
the  defense;  that  Woody  Buler's  title  had  been  then  adjudicated 
upon  by  the  chancellor,  and  determined  against  him;  that  the 
matter  was  res  acfjudicata  and  not  open  to  investigation  in  this- 
action,  and  so  the  circuit  judge  determined. 

Is  this  defense  correct?  We  think  not.  The  bill  for  parti- 
tion is  not  a  bill  to  settle  title,  but  a  bill  to  divide  that  which 
belongs  to  tenants  in  common  or  joint  tenants,  among  them  in 
severalty,  and  if  the  title  be  disputed,  partition  will  not  be 
made  until  the  dispute  is  settled  in  an  appropriate  form  of  ac- 
tion. A  bill  of  partition  is  not  this.  Indeed  the  chancellor 
(so  far  as  we  see)  did  not  attempt  to  adjudicate  upon  the  sepa- 
rate and  exclusive  right  claimed  by  Woody  Buler  against  the 
other  heirs  of  George  Buler,  deceased,  and  to  hold  that  Woody 
Buler  is  estopped  by  the  decree  of  partition  from  having  a  legal 
investigation  of  his  title  in  the  action  of  ejectment,  is  to  deprive 
him  of  an  asserted  right  without  a  hearing. 

We  then  hold  that  if  Woody  Buler,  at  the  time  of  the  parti- 
tion, had  a  legal  right  as  against  the  other  heirs  of  G.  Buler^ 
the  decree  of  partition  did  not  deprive  him  of  it,  but  that  he 
ought  to  have  been  permitted  to  avail  himself  of  it  in  his  de* 
fense  to  the  action  of  ejectment.  Did  he  have  such  legal  right? 
We  shall  not  at  this  stage  of  the  proceeding  undertake  to  deter- 
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mine  this  question;  there  is  mnch  proof  upon  iz,  which  ought 
to  have  been  submitted  to  the  jury  under  Lhe  charge  of  the 
courty  and  which  must  be  done  before  this  case  can  be  finally 
determined. 

The  judgment  will,  therefore,  be  rerersed,  and  the  case  re- 
manded for  a  new  trial. 


JuDoirzKT  IN  Pabtztion,  EnracT  of. — ^In  Ferrier^s  Ctue^  6  Co.  7,  '*  it  was 
decided  that  there  waa  a  difference  between  real  and  personal  actions;  thai 
in  personal  actions  the  bar  of  a  prior  judgment  is  perpetual,  for  the  plaintiff 
can  not  have  an  action  of  a  higher  nature,  bat  if  demandant  be  barred  in  a 
real  action  by  judgment,  he  may  have  an  action  of  a  higher  nature  to  try  the 
same  right  again:"  Freeman  on  Judgments,  sec.  293.  That  the  law  gave 
*<  consecutive  remedies  for  injuries  to  real  estate,  is  recognized  in  all  the 
books  that  treat  on  real  actions:"  Vin.  Abr.,  Judgment,  Q.  "Partition 
was  at  common  law  classed  as  a  real  action.  The  judgment  in  partition 
therefore  had  no  higher  effect,  as  res  jttdicaJta^  than  if  rendered  in  some  other 
action  of  like  dignity.  Partition  was  considered  as  a  mere  possessory  action, 
which  left  the  title  as  it  found  it:"  Freeman  on  Co-tenancy  and  Partition, 
sec  529,  citing  Pierce  v.  Oliver^  13  Mass.  212;  Nicely  v.  Boylee,  4  Humph. 
177;  Nash  v.  Ouiler,  16  Pick.  600;  WhitloekY.  Hale,  10  Humph.  64;  Chundie 
V.  NoHhampUm  Water  Co.,  7  Pa.  St.  238;  Eichman  v.  Baldwiri,  I  Zab;  398. 
The  supreme  court  of  Pennsylvania,  in  MeClure  v.  McClure,  14  Pa.  St.  136, 
speaking  of  the  effect  of  a  judgment  in  partition,  said:  "  What  was  the  legal 
effect  of  that  judgment?  It  did  not  determine  title  between  tenants  in  com- 
mon, who  held  by  descent  from  a  common  parent.  It  decided  only  that  it 
should  be  parted  and  divided  among  them.  It  is  the  partition  that  is  to  re- 
main firm  and  stable.  The  parties  acquire  no  new  title;  there  is  nothing  but 
dividing  the  old  one  among  them."  And  in  Mallet  v.  Fo3scro/t,  1  Story's  C. 
O.  475,  Judge  Story  thus  describes  the  effect  of  a  common  law  partition: 
'*  The  present  suit  is  a  writ  of  right,  and  no  judgment  in  a  writ  or  petition 
for  partition  will  constitute  any  bar  to  the  maintenance  of  a  writ  of  right 
between  the  same  partiesl  A  writ  of  partition,  or  a  petition  for  partition, 
which  is  but  a  substitute  for  the  former,  is  a  mere  possessory  action,  and  at 
most  a  judgment  in  a  possessory*  action  can  bar  only  an  action  of  as  high  a  na- 
ture, that  is,  a  possessory  action,  for  the  judgment  only  establishes  the  right 
of  possession.  But  a  writ  of  right  is  in  no  sense  a  possessory  action.  It  is 
founded  upon  the  mere  right  and  not  upon  the  possession;  and  the  general 
issue  or  mlae  is  but  a  trial  of  the  mere  right." 

From  the  above  authorities  it  will  be  seen  that  .at  common  law  the  effect 
of  a  judgment  in  partition  was  only  to  vest  in  each  party  a  sole  seisin  in 
his  allotment,  and  ascertain  and  affirm  the  possession  of  the  co-tenants  as 
between  themselves.  But  the  rule  that  a  judgment  is  conclusive  on  all 
the  issues  determined  by  it,  applies  as  well  to  judgments  in  partition  aa 
to  judgments  in  any  other  form  or  kind  of  actions:  Flaggy,  Thurtton,  11 
Pick.  431;  Ihrnscn  v.  Ormshy,  32  Pa.  St.  200:  Foxcroft  v.  Barnes,  29  Me.  129; 
Robb  v.  Aikert,  2  McCord>  Oh.  125;  Dix(m  v.  Warder,  8  Jones,  450;  H&rr  v. 
Ilerr,  5  Pa.  St  428;  Burgltardt  v.  Van  Deusen,  4  Allen,  376.  Hence,  when 
<ever  the  title  is  in  issue,  it  is  bound  by  the  judgment.  In  most  of  the  Ameri- 
ican  states  the  action  of  partition  has  ceased  to  be  a  mere  possessory  action, 
and  has  come  to  Involve  the  right  as  well  as  the  possession.  In  WhUtemore 
^.  Shaw,  8  N.  H.  397,  the  court  say:  "There  is  nothing  then  on  which  to  found 
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«  distinction  in  this  respect  between  a  verdict  and  jadgment  in  a  petition  for 
|)artition  and  a  verdict  and  judgment  in  a  writ  of  entry.  The  former  is  of  as 
tiigh  a  nature  as  the  latter.  If  the  one  may  lie  after  the  other,  it  can  not  be 
to  try  the  same  question  of  title  which  has  been  put  in  issue  and  tried  in  the 
'6rst.  This  can  not  be  done  even  in  a  writ  of  right.  '  It  is  not  the  recovery » 
t)ut  a  matter  alleged  by  the  party,  and  upon  which  the  recovery  proceeds, 
which  creates  the  estoppel.'  The  conclusion  is  inevitable  that  as  by  the  stat- 
-ote  the  right  of  the  party  to  a  share — which  is,  in  other  words,  his  title  to  a 
-share — may  be  tried  in  a  petition  for  partition,  and  a  judgment  rendered,  that 
judgment  is  as  valid  and  conclusive  as  to  the  matter  put  in  issue  and  tried  as 
«  judgment  in  any  other  proceeding.*'  In  a  suit  brought  in  ejectment  by  a 
.|>laintiff  who  had  been  a  party  to  a  suit  in  partition,  but  which  he  claimed 
affected  another  and  different  title  from  that  which  he  now  sought  to  assert 
in  ejectment,  the  court  ssid:  ''The  judgment  of  partition  establishes  the  title 
io  the  land  which  is  the  subject  of  the  partition,  and,  in  an  action  of  eject- 
tnent  upon  an  adverse  possession,  or  an  adverse  title  existing  at  the  date  of 
the  partition,  it  is  final  and  conclusive  at  law  upon  all  parties  to  the  record, 
•and  on  all  persons  holding  under  them  afterwards:  Clapp  v.  Bromagham, 
"9  Oow.  569.  The  statute  requires  that  the  petition  shall  set  forth  the  rights 
and  titles  of  all  parties  interested  in  the  premises  sought  to  be  divided,  and 
•of  all  persons  having,  upon  any  contingency,  a  beneficial  interest  therein, 
present  or  expectant.  It  requires  the  court  to  ascertain  by  evidence,  by  confes- 
aion,  or  by  verdict,  and  to  declare  the  rights,  titles,  and  interests  of  the  peti- 
tioners and  defendants;  and  the  final  judgment,  that  the  partition  be  firm  and 
-effectual  forever,  is  made  binding  and  conclusive  on  all  parties  to  the  pro- 
-ceedings,  and  their  representatives,  and  on  all  those  claiming  under  them  by 
right  derived  after  the  commencement  of  the  suit.  It  provides  further  that 
if  it  shall  appear  that  there  are  jMirties  claiming  the  same  portion  adversely 
to  each  other,  the  court  may  decide  upon  such  adverse  claims,  or,  in  its  dis- 
cretion, direct  such  share  to  be  allotted,  subject  to  such  claims;  and  there 
-can  be  no  doubt  that  if  any  party  defendant  wholly  denied  the  tenancy  in 
conmion,  and  claimed  the  land  adversely  to  the  plaintiff,  he  could  so  answer, 
and  if  that  issue  were  found  for  hint,  it  would  entirely  defeat  the  partition 
as  against  him.  Wtien  the  title  or  possession  is  held  adversely,  that  matter 
must  first  be  settled  either  in  the  partition  suit,  when  it  can  be  done  under 
the  statute,  or  by  an  action  of  ejectment,  before  a  partition  can  be  had,  either 
at  law  or  in  equity:"  Forder  v.  Davis,  38  Mo.  115. 

The  above  statement  of  the  law  in  Missouri  is  equally  applicable  in  many 
•other  states.     There  seems  to  be  a  conflict  among  the  cases  in  reference  to 
whether  another  and  different  title  acquired  by  one  of  the  parties  after  the 
judgment  in  partition  maybe  asserted  by  such  party  against  the  other  parties 
to  the  judgment.    In  TapUy  v.  PilXj  50  Mo.  592,  such  a  party  was  permitted 
to  assert  his  after-acquired  title,  which  proved  to  be  paramount  to  the  one 
involved  in  the  partition  suit.     But  in  Doe  on  dem,  of  Short  v.  PreUytMmj  1 
Houst.  (Del.)  334,  it  was  held  that  an  heir  was  bound  by  a  judgment  in  parti- 
tion with  his  co-heirs,  both  as  to  his  rights  at  the  time  of  the  judgment  and  as  to 
those  that  he  subsequently  acquired  from  other  heirs  who  were  not  parties  to 
the  petition.    The  better  doctrine  seems  to  be  that  as  each  co-tenant,  after  a 
compulsory  partition,  if  evicted,  can  call  on  the  other  co-tenants  to  contribute 
their  proportion  to  his  loss,  each  is  estopped  from  asserting  any  independent 
adverse  title  to  the  purparties  assigned  to  the  others:  Vtnahlt  v.  Beauchamp^ 
28  Am.  Dec.  74;  Walker  v.  HaU,  15  Ohio  St.  362;  MUU  v.  Witherington,  3 
Dev.  &  B.  433.     A  parcener  had  at  common  law  the  right  to  re-enter  and  d»» 
▲m.  Dbc.  Vol.  XL— 41 
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feat  the  partitioD,  if  evicted  by  title  panmumnt,  from  her  parparty,  or  8h» 
«oald  obtain  a  recompenae  for  the  part  which  she  had  lost.     This  right  to  a. 
recompeDBe  was  extended  by  statute  to  joint  tenants  and  tenants  in  com- 
mon, and  has  been  frequently  recognized  and  enforced  in  the  United  States  r 
Freeman  on  Co-tenaacy  and  Partition,  sec  533;  Dugan  t.  Hollitu^  4  Mo.  Ch. 
147;  WaXloer  v.  HaU,  15  Ohio  St.  362;  Sawyers  v.  Caior,  8  Humph.  256,  287;: 
Feaiher  v.   Strohoecher,  24   Am.    "Dec,  342;   Nixon  v.  Lindaay,   2  Jones' 
£q.  233.     A  court  of  equity  will  exercise  the  same  jurisdiction  to  correct,, 
enjoin,  or  set  aside  a  judgment  in  partition  for  mistake,  accident^  or  fraud,, 
that  it  would  with  ordinary  judgments:  Boas  v.  ^rms^ron^^,  25  Tex.  Supp. 
372;  Boyd  v.  Do^,  8  Ind.  373;  George's  Appeal,  12  Pa.  St.  260;  Douglass  v. 
ViOe,  3  Sandf.  Ch.  439;   Winn  v.  Dichaon,  15  La.  Ann.  273;  Cfuedid  v.  Boots^ 
42  Cal.  452;  Manning  ▼.  Horr^  18  Iowa,  117.    As  a  general  rule,  where  the 
partition  is  invalid,  for  some  reason,  as  to  some  or  all  of  the  parties,  as  where 
some  of  the  co-tenants  were  not  parties  to  the  suit,  or  the  partition  has  not 
been  sanctioned  by  a  final  judgment  of  the  court,  etc.,  if  the  parties  treat  ita» 
valid  and  accept  their  purparty,  it  becomes  binding  on  them  by  such  subse- 
quent acts  of  ratification,  and  they  have  been  held  estopped  from  aU^ng 
its  invalidity:  Freeman  on  Co-tenancy  and  Partition,  sec  535;  MeUican  v. 
MeUican,  24  Tex.  439;  Jackson  v.  Bichtmyer,  13  Johns.  376;  WhiUv.  Clapp, 
8  Mete.  370;  McQueen  v.  Fletcher,  4  Bich.  Eq.  152;  McGregor  v.  Beynolds,  19 
Iowa,  228;  PiaU  v.  Hubbel,  5  Ohio,  243;  Welchel  v.  Thompson,  39  Geo.  561; 
CrcUg  v.  Craig,  Bail.  Eq.  103.     But  this  rule  has  been  denied  in  one  instance- 
at  least:  Cogswell  v.  Beed,  12  Me.  198.    Doubts  were  formerly  entertained, 
whether  in  a  suit  in  equity  for  a  partitioa,  brought  only  by  or  against  a  ten- 
ant for  life  of  the  estate,  where  the  remainder  is  to  persons  not  in  esse,  a  de- 
cree could  be  made  which  would  be  binding  upon  the  persons  in  remainder. 
It  is  now  settled,  however,  that  such  a  decree  is  binding  upon  them,  upon  the- 
ground  of  a  virtual  representation  of  them  by  the  tenant  for  life:  Gcuhdi  v. 
GashtU,  6  Sim.  643;  Martyn  v.  Perryman,  1  Ch.  R.  235;  Brook  v.  Bertfbrdp. 
2  P.  Wms.  518;  1  Story's  Eq.  Jur.,  sec.  656  a. 


DlOKEBSON   V.    BOGEBS. 

[4  HUKPHBKTI,  179.] 

BBSPOirsiiiiUTiBS  07  Innkxepeb  Attach  to  one  keeping  an  inn  de/adOf  al^ 
though  he  has  no  license  as  required  by  statute. 

IvNKBEPEB  IS  LIABLE  FOR  HoRSES  OF  GuESTS  Ikjubed  OB  Kn.T.Ki)  by  neg- 
ligence in  securing  them,  or  by  imperfect  and  badly  constructed  stable.. 

Tbespa88  on  the  case.     The  facts  are  stated  in  the  opinion. 

McKinney,  for  the  plaintiff  in  error. 

Peck,  for  the  defendant  in  error. 

By  Court,  Gbeen,  J.  This  action  is  brought  by  Bogers  against 
the  plaintiff  in  error  as  an  innkeeper,  charging  that  she  so  neg- 
ligently kept  his  horse  while  he  was  a  guest  at  her  inn,  that  hi» 
horse  was  injured  and  died.  It  appears  from  the  proof,  that  the 
plaintiff's  horse  was  put  in  the  stable  of  the  defendant,  and 


July,  1843.]  DiCKERSON  v.  Rogers.  643 

"while  there,  thrast  his  head  through  an  opening  of  the  partition 
between  the  stalls  above  the  trough;  that  the  plank  immediaielj 
aboTe,  being  loose,  slipped  down  and  pressed  his  neck  so  that 
he  could  not  withdraw  his  head;  and  while  thus  fastened,  his 
exertions  to  get  loose  injured  him  so  seriously,  that  he  died  in  a 
short  time.  The  court  charged  the  jury  in  substance,  that  an 
innkeeper  is  bound  to  take  all  possible  care  of  the  goods  of  his 
guests;  and  that  if  through  any  default  of  him  or  his  servants, 
any  injury  or  loss  should  occur,  he  will  be  liable  in  damage  for 
the  Talue  of  the  property  lost.  But  if  the  injury  occur  through 
accident,  and  from  no  default  or  neglect  of  the  innkeeper  or  his 
servant,  he  will  be  exonerated  from  liability.  An  innkeeper  is 
bound  to  provide  safe  stabling  for  the  horses  of  his  guests,  and 
so  constructed  and  arranged  that  the  horses  placed  within  it 
will  be  secure  and  safe  from  injury;  and  if  owing  to  the  defec- 
tive and  imperfect  construction  of  the  stable,  or  its  stalls,  an 
injury  is  done  to  the  horse  of  the  guest,  the  innkeeper  will  be 
responsible  for  the  injury.  But  if  an  injuiy  result  to  a  horse  in 
consequence  of  his  vicious  habits,  and  not  through  any  negli- 
gence or  want  of  care  of  the  innkeeper  and  his  servants,  he 
would  not  be  liable  therefor.  The  jury  found  a  verdict  for  the 
plaintiff  for  the  value  of  the  horse,  which  the  court  refused  to 
set  aside,  and  the  defendant  appealed  to  this  court. 

It  is  not  seriously  insisted  that  the  charge  of  the  court  is 
erroneous,  nor  indeed  could  it  have  been  done  successfully.  It 
is  laid  down  by  Chancellor  Kent,  2  Com.,  2d  ed.,  693,  upon  the 
authority  of  the  English  cases,  that  an  innkeeper  is  bound  to 
keep  safe  the  goods  of  his  guest  deposited  within  the  inn,  ex- 
cept where  the  loss  is  occasioned  by  inevitable  casualty,  or  by 
superior  force,  as  robbery.  And  Mr.  Justice  Story  says  (Law 
of  Bailments,  306^  sec.  470),  that  an  innkeeper  is  bound  to 
take,  not  ordinary  oare  only,  but  uncommon  care,  of  the  goods 
and  baggage  of  his  guests.  If,  therefore,  the  goods  or  baggage 
of  his  guest  are  damaged  in  his  inn,  or  are  stolen  from  it  by  his 
servants  or  domestics,  or  by  another  guest,  he  is  bound  to  make 
restitution.  Rigorous  as  this  rule  may  seem,  and  hard  as  its 
operation  may  be  in  a  few  instances,  it  is  founded  on  the  great 
principle  of  public  utility,  to  which  all  private  considerations 
ought  to  yield.  ''For,"  as  Sir  William  Jones  justly  observes 
(Bailments,  96),  "  travelers,  who  are  most  numerous  in  a  rich 
and  commercial  country,  are  obliged  to  rely  almost  implicitly 
on  the  good  faith  of  innkeepers,  whose  education  and  morals 
are  none  of  the  best,  and  who  might  have  frequent  opportnni- 
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tics  of  associating  with  ruffians  and  pilferers,  while  the  injured 
^est  would  seldom  or  never  obtain  legal  proof  of  such  com- 
binations, or  even  of  their  negligence,  if  no  actual  fraud  had 
been  committed  by  them."  Upon  these  principles  it  is  clear  that 
the  circuit  court  was  right,  in  holding  that  the  innkeeper  was 
bound  to  provide  safe  stables  for  the  horses  of  his  guests;  and 
that  any  injuiy  sustained  by  the  horse,  the  result  of  negligence 
in  securing  him  properly,  or  of  an  imperfect  and  badly  con- 
structed stable,  must  be  compensated  in  damages  by  the  inn- 
keeper. If  this  rule  was  not  inflexibly  enforced,  no  traveler 
would  be  safe  in  intrusting  his  horse  to  the  hands  of  the  inn- 
keeper, until  he  had  first  inspected  his  stables,  and  selected  a 
place  for  his  horse  to  be  kept,  an  inconvenience  which  could  not 
be  endured. 

But  it  is  insisted,  that  the  plaintiff  in  error  was  not  an  ordi- 
naiy  innkeeper,  because  she  had  obtained  no  license  to  keep  an 
inn,  as  the  act  of  1811,  c.  113,  requires.  We  are  of  opinion  this 
act  is  not  in  force.  By  the  act  of  1835-6,  c.  13,  sec.  4,  it  is  pro- 
vided, that  **  each  and  eveiy  keeper  of  a  tavern,  or  house  of 
public  entertainment,  shall  pay  annually  a  tax  of  five  dollars; 
provided,  that  such  license  shall  not  authorize  the  retailing 
spirituous  liquors,  unless  such  privilege  is  mentioned  in  the 
Moense,  in  which  case  twenty-five  dollars  shall,  in  addition  to 
the  said  sum  of  five  dollars,  be  paid  for  such  license.  By  the 
act  of  1837-8,  c.  37,  so  much  of  the  act  of  1835-6  as  imposes  a 
tax  on  a  tavern-keeper,  or  requires  him  to  obtain  a  license,  is 
repealed:  and  by  the  act  of  1837-8,  c.  120,  all  laws  taxing  re- 
tailers of  spirituous  liquors  are  repealed.  The  act  of  1835-6  is 
inconsistent  with  the  act  of  1811  and  1823  upon  the  same  subject, 
and  by  implication  repeals  those  acts;  and  when,  by  the  act  of 
1837-8,  it  is  repealed,  there  is  no  law  authorizing  or  requiring 
licenses  to  be  granted  to  innkeepers,  for  the  repeal  of  the  act  of 
1835-6  does  not  revive  the  acts  of  1811  and  1823.  The  act  of 
1811  inflicted  a  penalty  upon  any  person  who  should  retail 
spirituous  liquors,  unless  such  person  should  have  a  license  to 
keep  an  ordinary,  or  house  of  entertainment.  The  license  which 
was  required,  by  the  first  section  of  the  act,  to  be  obtained,  was 
intended  to  protect  the  community  against  the  mischief  which 
the  legislature  saw  must  result,  if  any  person,  however  unprin* 
eipled  and  debased,  were  permitted  to  retail  spirituous  liquors. 
Hence  they  required  that  the  county  court  shall  be  satisfied  of 
the  good  character  of  the  applicant,  and  that  he  is  prepared  to 
accommodate  travelers,  and  that  the  principal  object  in  obtain* 
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ing  a  license  is  not  to  retail  liquors.  But  the  acts  of  1837-41 
having  prohibited  the  retail  of  spirituous  liquors  altogether,  and 
having  repealed  the  law  requiring  tavern-keepers  to  obtain 
license,  we  think  the  acts  of  1811  and  1823  stand  repealed. 

What,  then,  constitutes  a  person  an  innkeeper  ?  In  the  case 
of  Thompson  v.  Lacrjy  3  Barn.  &  Aid.  283,  an  inn  is  defined  to 
be  ''a  house  where  the  traveler  is  furnished  with  everything 
which  he  has  occasion  for  whilst  on  his  way."  Judge'  Storj 
(Bailments,  sec.  775)  quotes  this  definition  with  approbation. 
It  is  not  necessary  that  a  party  should  put  up  a  sign  as  a  keepet 
of  an  inn.  It  is  sufficient  if  in  fact  he  keeps  one.  If  he  do,  he 
is  liable  to  all  the  responsibilities  of  an  innkeeper.  And  this 
we  think  would  be  so,  though  he  had  failed  to  obtain  a  license, 
should  the  statutes  require  one.  It  would  be  another  question, 
whether,  if  a  party  fail  to  comply  vdth  such  provision  of  a  stat- 
ute, he  shall  be  entitled  to  all  the  rights  and  privileges  of  an 
innkeeper. 

Upon  the  whole,  we  think  there  is  no  error  in  the  record,  and 
that  the  judgment  must  be  affirmed. 


LiAfiiUTT  OF  Innkeeper:  See  note  to  CltUe  v.  Wiggins,  7  Am.  Dec.  44S, 
where  the  subject  is  discussed  at  length.  In  Alhin  v.  Prexby^  29  Id.  679,  they 
were  held  not  liable  for  goods  stolen  from  wagon  left  under  a  shed ;  and  see  note, 
where  other  cases  in  this  series  are  collected.  In  IIUl  v.  Otceii^  35  Id.  124, 
held  prima  fade  evidence  of  negligence,  that  horse  delivered  in  healthy  con- 
dition in  the  evening  to  the  innkeeper  is  found  dead  the  next  morning. 


Ramsey  v.  Glare. 

[4  HnifPRRSTB,  244.] 

KoTE  Sold  at  Gbeater  Discount  than  the  Legal  Interest  does  not 
thereby  become  usurious,  if  the  payee  has  received  it  in  a  business  trans- 
action. 

AocOMMODATiON  NoTE  DOES  NOT  BECOME  USURIOUS  by  being  sold  at  a 
greater  discount  than  the  legal  rate  of  interest,  unless  the  purchaser 
knew  that  it  was  obtained  f(ir  that  purpose. 

The  facts  are  stated  in  the  opinion. 

Taul,  for  the  plaintiff  in  error. 

Tumey,  for  the  defendant  in  error. 

By  Court,  Greek,  J.  This  is  a  suit  commenced  before  a  jiist- 
ice  of  the  peace,  to  recover  money  which  the  plaintiff  alleged  lie 
had  paid  upon  a  usurious  contract.  It  appeared  in  evidence, 
that  the  plaintiff  below,  Joseph  Clark,  procured  his  father, 
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Absalom  Clark,  to  execute  to  the  plaintiff  his  note  for  sevenly- 
five  dollars,  due  twelve  months  after  date,  with  a  view  to  raise 
money  on  it.  This  note  was  sold  to  Bamsej  for  sixty  dollars. 
When  this  note  fell  due,  the  said  Absalom  executed  to  Joseph 
Clark  a  note  for  ninety  dollars,  also  payable  twelve  months  after 
date,  and  this  note  was  given  to  Ramsey  to  take  up  the  one  for 
seventy-five  dollars.  When  the  ninety-dollar  note  fell  due  it  was 
paid,  and  this  suit  was  brought  to  recover  the  excess  over  six 
per  cent,  per  annum,  that  was  discounted  in  these  two  transac- 
tions. The  court  charged  the  jury  in  substance,  that  if  the  note 
was  made  as  the  result  of  a  business  transaction,  the  payee  might 
sell  it  at  a  greater  discount  than  six  per  cent,  per  annum,  if  he 
thought  proper,  and  the  transaction  would  not  be  usurious;  but, 
that,  if  the  note  was  made  for  accommodation,  to  be  sold  in  the 
market  to  raise  money,  and  it  was  purchased  at  a  greater  rate  of 
discount  than  six  per  cent,  per  annum,  the  transaction  would  be 
usurious.  And,  that,  it  is  unimportant  whether  the  purchaser 
of  the  note  knew  it  was  made  for  accommodation,  to  be  sold  in 
the  market  to  raise  money,  or  not;  that  under  such  a  state  of 
facts,  the  transaction  would  be  equally  usurious  without  notice 
as  with  it.  In  a  criminal  prosecution  the  law  would  be  different, 
because,  in  such  case,  the  intent  with  which  the  act  was  done 
would  be  material.  The  jury  found  a  verdict  for  the  plaintiff 
for  twenty-eight  dollars.  The  court  refused  to  grant  a  new 
trial,  and  the  defendant  appealed  to  this  court. 

We  think  the  court  erred  in  the  latter  part  of  the  charge, 
in  which  the  juiy  were  told,  that  the  purchaser  of  a  note  at  a 
greater  discount  than  six  per  cent,  per  annum,  would  be  guilty 
of  ustuy,  if  it  should  turn  out  that  it  was  made  for  accommoda- 
tion, and  was  not  a  real  transaction,  although  he  might  be 
entirely  ignorant  of  the  consideration  for  which  the  note  was 
made.  We  do  not  imderstand  any  decision  of  this  court  to  have 
gone  so  far,  and  wo  think,  upon  principle,  the  proposition  is 
erroneous.  The  fourth  section  of  the  act  of  1834  (Ca.  &  Nich. 
407),  provides  a  remedy,  *'  when  a  greater  sum,  than  that  pre- 
scribed in  the  third  section,  is  reserved  directly  or  indirectly." 
It  is  manifest  that  this  language  is  not  applicable  to  the  business 
tmnsaction  of  purchasing  a  note,  but  it  does  embrace  the  case 
i\  here  there  is  a  negotiation  for  a  loan  of  money,  and  the  strata- 
pc^m  is  resorted  to  of  obtaining  an  accommodation  note  of  another 
jj^i-Bon  to  be  sold,  with  a  view  to  evade  the  laws  against  usury. 
Li  .>uch  case  the  usury  is  in  fact  and  in  substance  reserved  indi- 
■-ii.ly;  although  it  is  in  form  the  purchase  of  a  note,  yet  it  is  in 
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substance  a  loan  of  money.  But  if  the  purchaser  of  the  note 
knows  nothing  about  the  consideration  for  which  it  was  made, 
4Uid  takes  an  assignment  of  it,  supposing  it  to  be  a  lawful  busi- 
ness transaction,  he  can  be  guilty  of  no  desire  indirectly  to  re- 
serve a  greater  amount  of  interest  than  the  law  allows.  In  form 
it  is  admitted  the  contract  is  valid  and  that  it  becomes  invalid, 
l)y  showing  that  it  was  a  contrivance  to  evade  the  law,  and  in  fact 
indirectly  reserving  usurious  interest. 

The  case  of  Dews  v.  Eastham^  2  Yerg.  463,  was  plainly  one  of  this 
kind.  In  that  case,  John  Dews  applied  to  Eastham  to  borrow 
money.  He  told  him  he  would  buy  cash  notes  at  the  usual  dis- 
'Count.  He  was  asked  if  he  would  take  cash  notes  on  J.  C. 
Dews;  he  replied  he  would.  J.  C.  Dews  then  made  four  notes 
of  twenty-five  dollars  each,  and  one  for  twelve  dollars  and  fifty 
cents,  payable  to  John  Dews,  and  these  were  by  him  indorsed 
And  sold  to  Eastham  for  seventy-five  dollars.  All  the  parties, 
then  went  before  a  justice  of  the  peace,  and  the  Dews  permitted 
judgment  to  be  rendered  against  them  for  one  hundred  and 
twelve  dollars  and  fifty  cents;  Eastham  was  to  wait  four  months. 
This  was  very  properly  held  to  be  an  usurious  transaction.  But 
if  Eastham  had  known  nothing  of  the  transaction  until  the 
notes  were  brought  to  him,  and  he  had  purchased  them,  sup- 
posing J.  C.  Dews  owed  the  money,  the  case  would  have  been 
Tery  different.  It  would  be  impossible,  in  such  case,  for  him  to 
be  guiliy  of  a  contrivance  to  evade  the  law,  and  indirectly  to 
xeserve  usurious  interest. 

But  it  is  argued,  that  if  usury  enters  into  a  contract  be- 
tween the  original  parties  to  a  note,  it  follows  the  note  into 
the  hands  of  innocent  assignees,  and  that  by  a  parity  of  reason- 
ing, the  charge  of  his  honor,  in  the  case,  was  correct.  It  is 
•certainly  true,  in  the  case  stated,  that  the  maker  of  the  usurious 
note  could  avail  liimself  of  the  defense,  even  against  an  inno- 
<oent  assignee,  who  might  become  the  holder.  And  this  is  the 
•decision  in  the  case  of  Taii  v.  Hannum,  2  Yerg.  350.  The  rea- 
son is,  that  the  note  was  void  by  the  law,  on  account  of  the 
usury.  And  a  void  surety  does  not  become  binding  by  reason 
-of  having  been  indorsed  to  an  innocent  holder.  But  this  reason 
has  no  application  to  the  case  now  before  us.  This  was  no  void 
surety  in  the  hands  of  the  plaintiff  before  he  indorsed  it  to 
Bamsey.  It  received  its  taint,  if  at  all,  in  the  contract  between 
these  parties.  But  as  the  form  of  this  contract  is  such  as  the 
law  sanctions,  to  make  it  invalid,  it  must  be  shown  that  the  par- 
tics  intended  that  which  the  law  forbids.     As  it  regards  the 
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second  note,  it  is  admitted  there  was  usurj,  and  it  may  turn  oat 
upon  another  trial,  that  Bamsej  knew  of.  a^.d  entered  into  the 
contrivance  by  which  the  first  note  was  made. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded  for 
another  trial. 

UsuBioxTS  Salb  of  Kots:  See  note  to  Flemming  y.  MnUigan^  13  Am.  Dea 
710.  Also,  Mtmn  v.  CommMon  Co.,  8  Id.  219,  and  note;  Ii^ffin  y.  Arm' 
ttrtmg,  11  Id.  774,  and  note. 

The  principle  is  well  settled  in  Tennessee,  that  notes  taken  in  bosines^ 
transactions  may  be  sold  at  a  greater  discount  than  the  legal  rate  of  interest, 
without  becoming  usurious.  The  distinction  is  between  real-transaction 
paper  and  paper  made  for  the  purpose  of  raising  money  by  a  sale  in  the- 
market.  The  latter  is  only  a  device  to  evade  the  statute  against  usury,  and 
such  paper  is  justly  held  tainted  with  usury.  The  principal  case  is  cited  to* 
this  effect  in  Wetmore  v.  Bradley,  3  Head,  727;  /Vaser  v.  SypeH,  2  Heiak. 
842;  OverUm  v.  Hardin,  6  Ooldw.  377. 


UzZELL   V.   MaOK. 

[4  nuifTBasTB,  819.] 
SuBBTT  DmoHABOiNO  BoHB  OB  JUDGMENT,  which  is  the  only  security  thar 

creditor  has  taken,  has  nothing  to  which  he  can  be  subrogated. 
BuBETY,  Patino  ANT  Part  OF  BoND  FOB  PuBCHASE  MoNET,  when  veudor 

also  reserved  a  lien  upon  the  land,  is  subrogated  to  the  vendor's  ri^hta 

under  the  lien. 

Bill  in  equity.  The  court  below  dismissed  the  bill  for  want 
of  equity.  Complainant  appealed.  The  other  facts  are  stated  in> 
the  opinon. 

NichoUon^  for  the  complainant. 

Friermn^  for  the  defendant. 

By  Court,  Gbeen,  J.     The  complainant  in  this  bill  seeks  ta 
be  substituted  to  the  rights  of  a  creditor,  whose  debt  he  haa 
paid  as  a  surety,  to  enforce  the  creditor's  lien  for  the  purchase 
money  of  the  estate.     The  facts  are  shortly  these:  James  B. 
Plummer  purchased  of  Heniy  D.  Houser,  two  lots  in  Columbia, 
for  one  thousand  nine  hundred  and  ninety-five  dollars,  to  be 
paid  in  three  annual  installments,  of  six  hundred  and  sixty-five 
dollars  each.     To  secure  these  payments,  he  executed  his  three- 
several  notes,  with  P.  Nelson  and  Elisha  Uzzell  as  his  sureties. 
A  deed  was  made  to  Plummer  by  Houser,  on  the  face  of  which< 
it  is  stipulated,  that  Houser  retains  a  lien  upon  the  lots  for  the- 
purcbase  money.      Some  time  afterwards,  Robert  Mack  pur* 
chased  the  lots  from  Plummer,  at  the  price  of  two  thousand 
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eight  hundred  dollars,  and  in  part  payment  thereof,  he  took  up 
the  two  last  notes  Plummer  had  given  to  Houser,  and  paid  in 
cash  three  hundred  dollars  on  the  first  note,  which  left  upwards 
of  three  hundred  dollars  of  the  purchase  money  unpaid  to 
Houser.  Subsequently  Plummer  has  become  insolvent,  and 
Uzzell  has  paid  to  Houser  the  balance  due  him  for  the  lots,  and 
for  the  payment  of  which  he  was  bound  as  Plummer's  surety. 
When  Mack  purchased  the  lots,  he  knew  that  a  lien  was  re- 
tained by  Houser,  in  the  deed  to  Plummer,  and  he  also  knew 
that  the  purchase  money  had  not  all  been  fully  paid. 

There  is  no  question,  but  that,  as  a  general  principle,  sure- 
ties, who  pay  a  debt,  are  entitled  to  stand  in  the  place  of  a 
creditor,  as  to  all  securities  or  liens,  which  he  may  have  against 
other  persons  or  property  on  account  of  the  debt.  The  only 
question  here  is,  whether  there  was  anything  remaining  after 
Houser's  debt  was  paid,  to  which  the  surety,  paying  it,  could 
be  substituted.  Where  a  surety  jyskjs  a  bond,  or  discharges  a. 
judgment,  he  extinguishes  the  only  security  the  creditor  has, 
and  that  being  extinguished,  there  is  nothing  to  which  he  can 
be  substituted.  But  if  the  creditor  has  a  security  against  an- 
other person,  for  the  same  debt,  or  upon  other  property,  these^ 
being  distinct  from  the  obligation  he  held  on  the  surety,  the  dis- 
charge of  that  obligation  by  the  surety,  does  not  extinguish  such 
other  security  or  lien;  as  against  such  security  or  lien  the  debt 
still  remains.  The  surety  who  paid  the  creditor,  is  entitled  to- 
stand  in  his  place,  and  to  be  substituted  to  all  his  rights.  In 
the  case  before  the  court,  Houser  had  two  securities  for  his- 
money;  the  bond  of  Plummer,  Nelson,  and  Uzzell,  and  the  lien 
reserved  in  the  deed.  When  Uzzell,  as  Plummer's  surety,  paid 
the  bond,  that  was  extinguished,  but  the  lien  on  the  land  is  a. 
distinct  thing,  constituting  a  different  security,  which  the  irny- 
ment  of  the  bond  by  Ususell  does  not  affect.  Uzzell  stands  in 
the  shoes  of  Houser,  and  the  purchase  money  being  unpaid,  the 
lien  on  the  land  continues  by  the  very  terms  of  the  deed. 

We  think  this  a  clear  case  for  substitution,  and  reverse  the- 
decree,  and  order  that  a  decree  be  entered  for  the  complainant. 


Surety  ok  Paying  the  Debt  is  Subuogateu  to  the  rights  of  the  creditor 
as  to  all  collateral  securities,  means,  and  remedies  held  by  the  latter  for  the 
enforcement  of  the  debt:  See  Culfum  v.  Emanuel,  34  Am.  Dec.  726,  where  tho 
cases  in  this  series  are  collected;  also  Pott  v.  Nathanx,  37  Id.  456,  and  note. 

The  pkincipal  case  is  cited  in  BiUick  v.  WUkins,  7  Hoisk.  309,  to  th» 
effect  that  when  a  sarety  discharges  a  judgment  it  is  extinguished,  and  there 
is  nothing  to  which  he  can  be  substituted.     It  is  cited  to  the  same  effect  l» 


650  Baeeb  v.  Dodson.  [Tenn. 

Tobb  V.  Bajik  of  Alabama,  2  Swan,  100;  Miller  v.  Porier,  5  Hamph.  298. 
The  case  of  BiUick  t.  WiUnnSt  above  mentioned,  in  citing  the  principal  case 
and  Miller  v.  Porter ^  explains  them  to  *'  only  hold  that  the  surety  is  not  sab> 
stitnted  to  the  rights  of  the  judgment  creditor  in  such  a  sense  as  that  an  ex- 
ecution can  be  issued  upon  the  judgment  in  his  favor  as  sjh  assignee  of  the 
judgment,"  but  that  he  can  be  substituted  to  all  collateral,  funds,  liens,  or 
equities  against  any  person  or  property,  on  account  of  the  debt. 


Baeeb  et  al.  v.  Dodson. 

[4  HuxPBXS'n,  342.] 

NuNGUPATiTE  WiLL,  Statutb  OF  TENNESSEE  (code,  Section  2165)  conoeming, 
is  sufficiently  complied  with,  by  decedent  addressing  himself  to  two 
witnesses,  saying:  "I  wish  to  make  a  disposition  of  my  effects."  The 
language  of  the  statute  need  not  be  used. 

Dodson  died,  leaving  only  a  wife,  and  brothers  and  sisters. 
On  Monday  night,  while  sick  at  his  own  house,  he  exclaimed, 
*^  I  am  gone— I  am  lost;"  remained  silent  about  fifteen  min- 
utes, then  addressed  two  persons  in  the  room,  saying,  ''  I  wish 
to  make  a  disposition  of  my  effects,"  and  proceeded  to  dispose 
of  them.  He  died  the  following  Friday.  The  widow  offered 
this  nuncupative  will  for  probate.  The  brothers  and  sisters  of 
Dodson  contested  the  probate.  Verdict  was  given  establishing 
it,  and  motion  for  a  new  trial  denied.     The  defendants  appealed. 

ThomaSy  for  the  plaintiffs  in  error. 

Campbell,  for  the  defendant  in  eiror. 

By  Court,  Reese,  J.  The  question  in  this  case  is  embraced 
within  narrow  limits.  It  turns  upon  the  sufficiency  of  the  proof, 
and  the  accuracy  of  the  charge  to  the  jury  as  to  what  is  tech- 
nically called  the  rogcUio  testium  of  a  nuncupative  will  pro- 
pounded for  probate.  Two  witnesses,  John  B.  Hays  and  Laird 
H.  Boyd,  testified,  that  the  deceased,  addressing  himself  to 
them,  said:  "  I  wish  to  make  a  disposition  of  my  effects" — and 
then  went  on  to  declare  the  nuncupation.  They  felt  and  under- 
stood themselves  by  such  address  to  them,  and  the  language 
used,  to  be  called  on  specially  to  notice  the  factum  of  the  will. 
The  will  being  made,  the  deceased  explained  to  them  the  rea- 
sons and  motives  which  produced  the  particular  disposition. 
There  is  no  doubt,  from  the  testimony  of  these  witnesses,  that 
it  was  the  fixed  purpose  of  the  party  to  perform,  and  that  he 
believed  he  was  performing,  a  testamentary  act.  The  leading 
object  of  the  fifteenth  section  of  the  act  of  1784,  as  to  the 
special  requirement  to  bear  witness,  or  the  rogatio  tesHum^  is 
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doubtless  to  distingaish  between  a  valid  nuncupation,  and  casual 
conyersations  by  one  in  his  illness,  as  to  his  wishes  on  the  sub- 
ject of  his  property,  and  to  guard  against  the  latter  being  im- 
posed upon  the  court  as  testamentary.  But  it  is  not  necessary 
for  such  purpose,  that  the  testator  (if  he  may  be  so  called) 
should  know  or  quote  the  very  language  of  the'  statute.  It  is 
sufficient,  if  by  intelligent  act  and  language,  he  invoke  their 
special  attention  and  attestation  to  what  he  is  going  to  say,  or 
to  what  he  has  said.  If  he  address  them,  and  say,  I  wish  to 
make  a  disposition  of  my  effects,  and  go  on  then  and  make  the 
factum  of  said  disposition,  we  can  not  say,  that  the  statute  has 
not  been  complied  with. 

The  court  charged  that  it  would  be  sufficient,  if  one  witness 
heard  and  proved  the  rogatio;  and  such  charge  does  not  appear  to 
be  contrary  to  the  authorities  found  in  the  ecclesiastical  reports. 
This  court  said,  in  the  case  of  Tally  v.  BuUerworth,  10  Terg. 
503,  obUer  et  arguendo,  that  perhaps  all  the  witnesses  must  hear 
and  prove  the  rogatio.  It  may  be,  that  this  is  not  necessary. 
It  is  not  material,  however,  as  it  seems  to  us,  to  decide  the 
point:  for  here,  two  witnesses  both  heard  and  proved  the  rogatio. 

Let  the  judgment  be  affirmed. 


RooATio  Testium  or  a  Nuncupativi  Will  need  not  be  in  any  set  or 
particular  form  of  words:  See  PrisciUa  E,  TcumeWs  WiU,  26  Am.  Dec.  115. 

Nuncupative  Will,  Histort  akd  Full  Discussion  of:  See  note  to 
8yhe9  v.  Sykes,  20  Am.  Deo.  44r-48. 

Thb  principal  case  is  cited  and  approved  in  Oxom  v.  Wright,  8  Hamph. 
e45;  Ridley  v.  Coleman,  I  Sneed,  621;  HcUcher  v.  Millard,  2  Ck)ldw.  33;  SmUh 
▼.'  Thurman,  2  Heiak.  114.  In  this  last  case,  a  witness  said  to  the  testator, 
who  was  on  his  death-bed,  that  '*i{  he  had  any  bequest  to  make,  or  wanted 
to  make  any  disposition  of  his  property,  he  ought  to  make  it."  He  then  said 
"he  wanted  Winton  and  Sally  (two  illegititxiates)  to  have  the  land  (which  he 
had  previously  deeded  to  them),  and  to  be  made  equal  with  the  rest  of  his 
children:'*  held  to  be  no  rogatio  testium,  nor  sufficient  proof  of  the  ammu$ 
i€Standi.  The  principal  case  is  also  cited  and  approved  in  Nolan  v.  Gardner, 
7  Id.  218. 


Rains  v.  MoNairt. 

[4  HniCPHBETB,  356.] 

Co-tenant  Selling  the  Entire  Property  does  not  Vest  in  the  pur* 
chaser  any  more  than  his  own  interest.  The  other  co-tenant  may  so  ood»> 
sider  it,  and  take  the  property  when  opportunity  o£fers;  or  he  may  sue 
in  trover  for  the  conversion,  and  thereby  vest  in  the  purchaser  the  en* 
tire  property. 
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Shebiff,  cnn>XR  Fi.  Fa.  aoaixst  One  Co-tenant,  levying  on  and  selling 
their  joint  property,  is  liable  to  an  action  by  the  other  co-tenant. 

Ths  facts  are  sufficiently  stated  in  the  opinion. 
Fletcher y  for  the  plaintiff  in  error. 
Ewing,  for  the  defendant  in  error. 

By  Court,  Green,  J.     Francis  H.  and  John  S.  McNairy  were- 
joint  owners  of  a  jackass,  upon  which  Rains,  the  sheriff,  levied 
an  execution  in  his  hands  against  John  S.  McNairy.     F.  H.  Mc- 
Nairy forbade  the  sale,  claiming  the  ownership  of  one  half;  but 
the  sheriff  sold  and  delivered  to  the  purchaser  the  whole  jack;, 
whereupon  this  action  of  trover  was  brought.     The  plaintiff  re- 
covered for  one  half  the  value  of  the  jack  in  the  circuit  court, 
and  Rains,  the  sheriff,  appealed  to  this  court.     It  is  now  in- 
sisted, that  the  sheriff  had  a  right  to  take  and  deliver  the  jack 
to  the  purchaser,  by  virtue  of  the  execution  against  John  S. 
McNairy;  that  the  purchaser  became  joint  owner  of  the  jack 
with  F.  H.  McNairy,  the  sale  of  the  entire  property  having,  in 
fact,  transferred  only  the  one  half;   and  as  a  consequence  of 
these  propositions,  it  is  contended  that  there  has  been  no  con- 
version, and  that  no  action  lies  by  one  tenant  in  common  against 
the  other.     Each  co-tenant  having  a  right  to  the  possession,  can 
not  be  sued  by  the  other  part  owner,  unless  there  has  been  a. 
conversion  of  the  property;  and  the  older  elementary  books- 
hold,  that  a  sale  by  one  co-tenant  of  the  entire  property  doea^ 
not  amount  to  a  conversion,  but  that  its  destruction  would. 

It  is  argued  that  as  the  sale  by  one  tenant  in  common  of  his- 
co-tenant's  share,  passes  the  interest  of  the  vendor  only,  the^ 
interest  of  the  other  co-tenant  still  remains  in  common  with  the- 
purchaser,  and  therefore  there  can  be  no  conversion  by  the  act 

of  sale:  Bac.  Abr.,  tit.  Trover;  v.  Layfield,  Salk.  292; 

Smith  V.  Oriell,  1  East,  3G7;  Litt.,  sec.  323.  And  this  doctrine- 
was  maintained  in  the  case  of  Mcrsereau  v.  Norton,  15  Johns. 
179,  where  it  was  held,  that  a  sale  was  not  such  a  destructioa 
of  the  property  as  to  destroy  the  tenancy  in  common.  But  the- 
more  recent  American  cases  hold,  that  as  the  assumption  of  au- 
thority over,  and  actual  sale  of  the  property  by  a  stranger,  will 
constitute  a  conversion,  so  the  assuming  authority  to  sell,  and 
actually  making  sale  of  the  interest  of  another  under  a  claim  of 
title  iu  the  vendor,  although  he  be  part  owner,  may  be  taken  to 
be  a  conversion,  for  which  an  action  of  trover  will  lie:  Weld  v. 
Oliver,  21  Pick.  559;  White  v.  Oaborne,  21  Wend.  72;  Melmtle 
V.  Browriy  15  Mass.  82;  Lucas  v.  Wasson,  3  Dev.  398  [24  Am- 
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Dec.  266].  It  is  true,  such  sale  does  not  vest  in  the  purchaser 
any  greater  interest  than  that  of  the  party  making  the  sale;  and 
the  co-tenant,  who  is  not  consulted,  may  so  consider  it,  and 
take  the  property  when  opportunity  offers;  but  he  may  sue  in 
trover  for  the  conversion,  and  thereby  vest  in  the  purchaser  the 
entire  property:  Whiie  v.  Osbom,  21  Wend.  77. 

In  a  late  case,  WaddeU  v.  Cook,  2  Hill,  47  [37  Am.  Dec.  372], 
s,n  action  of  trespass  was  sustained  against  the  marshal.  Wad- 
dell,  for  seizing  and  selling  goods  of  Cook  under  a^.  fa.  against 
Bowne,  who  was  a  joint  owner  of  the  goods  with  Cook.  The 
•coui*t  held,  that  though  the  marshal's  authority  extended  to  a 
total  dispossession  of  both  the  co-tenants  by  an  execution 
against  one,  yet  the  law  denied  him  the  right  to  sell  the  entire 
property.  ''In  attempting  to  do  so,  though  the  act  be  nuga- 
"tory,  yet  the  law  may  well  treat  it  as  such  an  abuse  of  legal  au- 
thority, as  renders  him  a  trespaser  ab  initio :"  2  Kent,  851,  note 
b,  4th  ed. 

We  therefore  think  this  action  was  well  conceived,  and  affirm 
the  judgment. 

Sale  or  Destruction  of  Common  Propertt  bt  One  Co-tenant  will  make 
him  liable  to  an  action  of  trover  or  trespass  by  the  other  co-tenant:  See  I/wca§ 
V.  Waaawi^  24  Am.  Dec.  266;  BeU  v.  Lymany  15  Id.  83;  Hyde  v.  SUme^  22  Id. 
^2.  See  contra,  as  to  a  sale,  Welch  v.  CUxrh^  36  Id.  363.  For  disottsslan  of, 
-when  trespass  will  lie  by  one  co-tenant  against  another,  see  note  to  PcrUr  v. 
Hooper,  29  Id.  483. 

The  principal  case  is  cited  to  the  effect  that  a  sale  by  one  tenant  in  com- 
mon, of  the  entirety  of  the  chattel,  is  snch  a  conversion  as  will  entitle  the 
other  to  maintain  trover,  in  Cheek  v.  WheaUey,  3  Sneed,  492;  Cfunningham  v. 
Wood,  4  Ilamph.  419;  Logan  v.  H.  C  <t-  S,  Coal  Co.,  9  Heisk.  690. 


Hebking  et  al.  v.  Pollabd's  Ex'bs. 

[4  HmcPHBXTB,  SOa.] 

Party  Makzno  Improvements  upon  the  Lands  of  Another,  his  posses 
sion  being  bona  fide  under  a  contract  to  purchase,  which  is  void  becamt 
not  in  writing,  can  recover  in  a  court  of  equity  the  value  of  mch  im- 
provements. 

Bill  in  equity.     The  facts  appear  in  the  opinion. 

Kimble,  for  the  complainants. 

Johnson,  for  the  defendants. 

By  Court,  Gbeen,  J.     The  complainants  agreed,  verbally,  to 
purchase  a  tract  of  land,  in  Montgomery  county,  from  the  de- 
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fendant,  and  in  part  payment  therefor  conveyed  and  delivered 
to  him  a  negro  woman  and  child,  at  the  price  of  eight  hundred 
dollars.  They  went  into  possession  of  the  land  and  made  valu- 
able improvements.  They  also  enjoyed  the  farm,  and  sold  a 
quantity  of  valuable  timber.  When  a  written  contract  was. 
about  being  made  between  the  parties,  a  misunderstanding  of 
each  other  existed;  the  complainants  insisting  on  having  a  deed, 
and  the  defendant  being  willing  only  to  give  his  bond  for  a 
titie  when  the  purchase  money  should  be  paid.  Whereupon 
the  complainants  filed  this  bill,  asking  to  be  restored  to  the  en- 
joyment of  the  property  that  had  been  delivered  to  the  defend- 
ant in  payment  of  the  land,  and  for  compensation  for  improve- 
ments made  upon  the  land.  The  chancellor  decreed  a  rescission 
of  the  contract  as  to  the  negroes;  and  that  they  be  delivered  to 
the  complainants;  that  an  account  be  taken,  in  which  the  com- 
plainants should  be  allowed  for  the  value  of  improvements  put 
upon  the  land  and  for  the  hire  of  the  negroes;  and  should  be 
charged  for  the  rent  of  the  land,  and  the  value  of  timber  sold 
by  them.     The  defendant  appealed  to  this  court. 

The  only  question  which  is  now  made  is,  whether  the  com- 
plainants are  entitled  to  compensation  for  improvements.  It 
appears  from  tho  bill,  answer,  and  proof  in  the  cause,  that  the 
complainants  went  into  possession  of  the  land  in  good  faith, 
under  an  agreement  to  purchase.  The  execution  of  the  bill  of 
sale,  and  delivery  of  the  negroes  to  the  defendant,  in  part  pay- 
ment for  the  land,  furnish  conclusive  evidence,  that  the  com- 
plainants intended,  bona  fide,  to  fulfill  their  agreement,  and 
receive  a  titie  for  the  land.  As  to  the  subsequent  misunder- 
standing of  the  parties,  it  is  not  necessary  to  inquire.  The  con- 
tract was  void;  not  having  been  in  writing.  And  the  question 
is,  whether  a  party,  who  has  made  improvements  on  the  land  of 
another,  his  possession  having  been  bona  fide,  can  come  into  a 
court  of  equity  for  improvements.  It  is  not  controverted,  but 
that  if  the  owner  of  the  land,  were,  in  such  case,  to  come  into 
equity,  seeking  an  account,  the  defendant  would  be  permitted 
to  deduct  therefrom,  the  full  amount  of  all  meliorations  and 
improvements  which  he  has  beneficially  made  upon  the  estate. 
This  would  be  done  upon  the  old  and  established  principle,  that 
he  who  seeks  equity,  must  do  equity:  2  Story's  Eq.  Jur.,  see. 
799. 

But  it  is  supposed,  that  courts  of  equity  ought  not  to  go  fur- 
ther, and  to  grant  active  relief  in  favor  of  such  bona  fide  possessor, 
by  sustaining  a  bill  for  improvements,  brought  by  him  against 
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the  true  owner,  after  he  has  recovered  the  premises  at  law.  This 
opinion,  entertained  by  ChanceUor Walworth,  PvJtnamy.  jRitchw, 
6  Paige's  Ch.  890,  is  controverted  by  Mr.  Justice  Story,  in  a  very 
able  opinion,  delivered  by  him  in  the  case  of  Bright  v.  Boyd,  de* 
cided  in  the  federal  circuit  court  for  the  district  of  Maine,  and 
reported  in  1  Story,  478,  491-493.  In  neither  case  is  any  other 
authority  referred  to.  And  it  is  stated,  that  no  case  in  England 
or  America  can  be  found,  where  this  point  has  been  decided 
either  way.  Judge  Story  says:  "It  appears  to  me,  speaking 
with  deference  to  other  opinions,  that  the  denial  of  all  compen- 
sation to  such  a  bona  fide  purchaser,  in  such  a  case,  where  he 
has  manifestly  added  to  the  permanent  value  of  an  estate,  by  his 
meliorations  and  improvements,  is  contrary  to  the  first  princi- 
ples of  equiiy.  To  me  it  seems  manifestly  unjust  and  unequi- 
table, thus  to  appropriate  to  one  man,  the  property  and  money 
of  another,  who  is  in  no  defaidt."  We  concur  in  these  views  of 
the  learned  judge,  whose  opinion  has  been  quoted,  and  are, 
therefore,  of  opinion,  that  the  complainants  were  entitled  to 
such  improvements  as  have  enhanced  the  value  of  the  land.  No 
question  is  here  raised,  as  to  the  amount  which  was  allowed,  or 
of  the  correctness  of  the  account  in  any  particular. 
Let  the  decree  be  afiSrmed. 


EQumr  Ck>nRTS  will  Give  OoMFBNaATioN  fob  Imfbovxksnts  made  by 
a  honafde  possessor:  See  note  to  Jackwa  v.  Loonm,  15  Am.  Dec.  352,  under 
title  "  Bnle  in  Eqnity;"  and  for  a  still  more  extended  disonsston,  see  note  to 
Scoli  y.  Dwm,  30  Id.  177.  To  the  same  effect  the  principal  case  is  cited  in 
McUhewB  V.  Davis,  6  Humph.  327;  Humphreys  v.  IloUdnger,  3  Sneed,  220; 
Rhea  v.  AlHson,  3  Head,  178;  Rainer  v.  HuddUeton,  4  Heisk.  226. 


Tatlob's  Lessee  v.  Oozabt. 

.[4  HUICPBBKTS,  483.] 

IdEVT  IS  Void  fob  Ukckbtainty,  in  thb  Words,  "  Levied  this  execution  on 
three  tracts  of  land;  one  tract  containing  three  hundred  acres,  one  tract 
forty  or  fifty  acres,  one  other  tract  containing  one  hundred  and  ten  acres, 
as  the  property  of  Haywood  Cozart,  all  in  the  county  of  Carroll.  See  ad- 
vertisement in  newspapers  for  description." 

DxscBiBiNo  Lakd  Levisd  upok  bt  Mebely  Refebbino  to  Advebtisk- 
MENT  in  paper  is  not  sufficient,  and  the  levy  is  void  for  uncertainty; 
aXUer,  if  the  reference  had  been  to  a  deed  of  record,  or  facta  on  the  ground 
capable  of  proof. 

Ejectment.  Plaintiff  offered  newspapers  of  the  date  of  the 
levy,  containing  full  description  of  the  land.  Coart  rejected 
the  evidence  as  inadmissible.     Verdict  for  defendant. 
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PavaU,  for  the  plaintiff. 

JJuUock  and  Burrow,  for  the  defendant. 

~By  Cotirt,  Gbeen,  J.  This  is  an  action  of  ejectment.  The 
plaintiff  claims  title  by  means  of  a  sale  by  the  marshal,  made  by 
virtue  of  an  execution  against  Haywood  Cozart  and  others.  The 
levy  is  in  the  following  words: 

"  Levied  this  execution  on  three  tracts  of  land;  one  tract  con- 
taining three  hundred  acres;  one  tract  forty  or  fifty  acres;  one 
other  tract  containing  one  hundred  and  ten  acres,  as  the  prop- 
erty of  Baywood  Cozart,  all  in  the  county  of  Carroll.  See 
^advertisement  in  newspapers  for  description.  25tli  January, 
1841.  RoBT.  I.  Chesteb,  M.  W.  D." 

This  levy  is  too  vague  and  uncertain  to  afford  any  information 
by  which  to  identify  the  land.  It  could  not  authorize  a  sale, 
and  the  deed  of  the  marshal  conferred  no  title  on  the  purchaser. 
See  the  cases  of  Found  v.  PxiUen,^  3  Yerg.  338;  Brown  v.  Dusk" 
^n,  2  Humph.  395  [37  Am.  Dec.  560];  and  HuddJeston  v.  Oar- 
roil,  3  Id.  629. 

But  it  is  said,  the  reference  in  this  levy  to  an  advertisement 
in  the  newspaper,  takes  this  case  out  of  the  operation  of  the 
rule  established  in  the  cases  above  referred  to.  We  do  not  think 
this  reference  helps  the  levy  in  the  least  degree.  It  does  not 
appear  what  advertisement  is  referred  to.  Whether  the  one  the 
marshal  intended  himself  to  publish  in  this  case,  or  some  other 
advertisement  about  the  same  land.  And  hence  no  assistance 
can  be  gained  from  that  reference.  But  if  the  reference  to  an 
advertisement  had  been  as  specific  as  it  could  have  been  made,  it 
would  not  be  sufficient.  The  advertisement  forms  no  part  of  the 
record;  exists  only  in  the  evanescent  publications  of  the  day, 
and  must  soon  be  lost  to  the  memory  of  man,  and  become  in* 
capable  of  proof.  Had  reference  been  made  to  a  deed  of  record, 
or  to  facts  on  the  ground,  capable  of  proof,  the  case  would  have 
been  wholly  different. 

Affirm  the  judgment. 


1»  Retubit  of  ExEcunoK,  Technical  Aoouraoy  of  DBSCBimozr  ia  not 
quired,  bat  it  moat  be  Bofficient  to  enable  the  property  to  be  identified:  DwnU 
V.  WcUen^  is  Am.  Dec.  350.  See  also,  npon  sofficienoy  of  description  in  a  re- 
tnrn,  Swan's  Lessee  v.  Parker,  27  Id.  622;  Berry  v.  Or{ffUh,  18  Id.  310;  WM 
V.  Bumpass,  33  Id.  310;  but  return,  '*  Levied  on  lot  No.  — ,  in  town  of  Green- 
rille,  with  its  improyements,"  is  void  for  uncertainty:  Brown  v.  DieksoUt  37 
Id.  660;  80  a  levy  on  part  of  a  tract  without  describing  which  part,  is  void: 
WcUers  Y.  DuvcUl,  33  Id.  693.  Description  is  sufficiently  certain  if  it  can  be 
tnade  so  by  reference  to  a  record:  OUman  v.  Thompson^  34  Id.  714. 
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CiriD  in  Briganee  v.  Encin's  Lesaee^  1  Swan,  378,  to  the  eSod  that  parol 
•evidence  is  inadminible  to  show  the  identity  of  the  land.  In  this  case  the 
return  was:  *' Levied  20th  of  Angost,  1825,  on  one  thousand  nine  hundred 
and  fifty  acres  of  land  in  Henderson  county,  part  of  tract  of  two  thousand  five 
Imndred  acres  located  by  Daniel  Gilchrist. "  It  was  held  void  for  unoertainty. 
In  Laffaty  v.  Conn,  3  Sneed,  226,  the  only  description  given  was,  "three 
iiundred  and  fifty  acres  of  land,  the  property  of  Edmond  Collins,"  and  it  was 
held  void,  the  principal  case  being  cited  as  authority.  But  it  has  been  held, 
that  if  the  return  only  shows  the  number  of  acres,  but  states  that  a  list  of  the 
advertisement  and  description  of  the  land  is  thereto  annexed,  and  then  sets 
<mt  a  copy  of  the  advertisement  containing  a  full  description  of  the  land,  it  ii 
«  nffident  lerys  CNUs  v.  Thompton,  7  Humph.  181. 


GooNEY  V.  Wade, 

[4  HUMVBaXlS,  M4.] 

CoHBEAxu,  Bbghvino  Kotx  to  C!ollect,  is  an  Aoxnt  of  the  oedltor  ta 
receive  payment  therefor,  but  can  only  receive  it  in  mon^. 

Cqvstabls,  SAvnro  Norx  to  Ck>LLECT,  cas  ivot  Dibohaboi  ths  Dkbtob  hf 
giving  him  receipts  and  assume  the  debt  himself. 

Thb  jtuy  in  the  circuit  court  returned  a  rerdict  that  the  judg^ 
ment  had  never  been  paid,  and  the  court  ordered  a  procedendo. 
Other  facts  are  stated  in  the  opinion. 

IbUen,  for  Wade. 

FUzgerdld  and  Harris,  for  Goonej. 

By  Court,  Gbxek,  J.  In  this  case,  it  appears  that  Oooney 
placed  a  note  on  Wade  in  the  hands  of  McBride,  a  constable, 
for  collection.  Wade  was  sued,  and  a  judgment  obtained.  He 
then  placed  several  notes  in  the  hands  of  McBride,  the  con- 
stable, to  be  by  him  collected  and  applied  to  the  satisfaction  of 
Oooney's  debt.  These  notes  were  collected  by  McBride,  and 
the  money  was  used  by  him.  After  the  money  was  so  used,  and 
after  he  went  out  of  the  office  of  constable,  McBride  executed 
to  Wade  receipts  for  the  sums  so  collected  and  used  by  him, 
as  so  much  money  paid  in  discharge  of  Cooney's  judgment. 
Oooney  having  received  no  part  of  his  money,  caused  an  execu« 
tion  to  be  issued  against  Wade,  who  applied  for  a  supersedeas, 
■and  brought  the  cause  into  the  circuit  cotirt.  The  court  was  of 
opinion,  that  the  reception  of  Wade's  money  by  McBride  did 
not  constitute  a  payment  to  Cooney,  and  that  McBride  had  no 
power  to  discharge  Wade's  liability  by  the  receipt  he  gave  him 
ior  the  money  he  had  collected  and  used.  Wade  appealed  to 
4his  court. 

Ax.  Dae.  Vou  XL— 43 
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We  think  there  is  no  eiror  in  the  record.  It  is  ime,  that  Mo- 
Bride  'was  Ooone/s  agent,  and  had  a  rirrht.  as  fmch,  as  well  as 
by  his  of&oe  of  constable,  to  receiye  his  luuuey  aud  give  Wade 
an  acquittance  therefor;  but  he  had  no  power  to  receiye  pay- 
ment in  anything  but  money.  In  taking  the  notes  from  Wade, 
they  did  not  become  the  property  of  Oooney.  McBride  had  no 
power  to  make  them  such,  by  any  contract  with  Wade;  nor  in- 
deed did  he  assume  to  do  so.  He  undertook,  as  Wade's  agent, 
to  collect  the  notes,  and  apply  the  money  to  Cooney's  debt. 
Until  collected  and  so  applied,  the  notes  and  the  money  that 
was  receiTed  upon  them  belonged  to  McBride.  But  while  it 
was  in  McBride's  hands,  as  Wade's  money,  it  was  used  by  him. 
When  he  executed  the  receipts,  no  money  was  paid,  nor  did  he 
have  any  in  his  hands  belonging  to  Wade.  He  was  Wade's 
debtor  to  the  amount  of  money  he  had  used;  and  this  debt,  it 
was  agreed,  should  be  regarded  as  money  iq  his  hands  for  Ooo- 
ney. This  McBride  had  no  right  to  do.  He  had  no  power  to 
discharge  Cooney's  debt  by  asfluming  the  debt  himself;  and  this 
was  IQ  effect  the  transaction. 

Let  the  judgment  be  affirmed. 

Shxbivf  hayino  an  EzBOunoN  OAV  NOT  AflsuxB  THB  DxBT  Huoxlv, 
and  give  the  debtor  a  receipt  in  ooDBideratioii  of  the  lettleiDflnt  of  a  private 
tndebtedneBS  between  them:  MUu  y.  Biehwine,  19  Am.  Dec  638,  and  note. 

In  Kenm^  ▼.  Haseltmet  6  Humph.  63,  it  was  held  that  an  attorney  having  a 
note  to  oolleot  oonld  receive  payment  only  in  money,  and  if  he  reoeived  book 
the  debtor  notee,  he  collected  them  as  the  agent  of  the  debtor^  and  they  did  not 
disohaige  the  creditor's  note  until  some  act  of  impropriation  to  that  purpose 
by  the  attorney  or  the  debtor.  An  agent  can  receive  payment  only  in  law- 
ful currency.  Illegal  or  unlawful  money,  as  in  this  case  of  confederate  treas- 
uiy  notes,  will  not  discharge  the  debt:  Shurer  v.  Oreen,  3  Ooldw.  426;  Scruggs 
T.  Luaier,  1  Heisk.  154;  Cflark  v.  Thomag,  4  Id.  422;  King  v.  Fleece,  7  Id. 
226;  all  dting  the  principal  case. 


Degbaffenbeid  v.  Sobuogs. 

[4  HUKFBBBn»  401.] 
FtaCXUBSB — As    BBTWEBN   VENDOa  AND  VbNDRB,  THE  AkCIXNT   BUU^  that 

whatever  is  affixed  to  the  freehold  posses  with  it,  has  not  beea  lelazed. 

QlS'VaLL,  AS  BETWBBN  VENDOR  AND  VeNDEE,  PaSSES  WITH  THB  FbBEHOLDi 

if  erected  in  the  gin-house  and  fastened  to  it  by  nails  and  braces. 

Tboveb  to  recoTer  value  of  a  gin-mill.  Plaintiff  reooyeied  judgw 
ment  for  one  hundred  and  twenty-one  dollars.  Defendant  ap» 
pealed.    The  faots  sufficiently  appear  in  the  opinion. 

Searcy,  for  the  plaintiff  in  error. 
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No  counsel  appealed  for  ihe  defendant  in  enor. 

By  Court,  Gbsen,  J.  This  is  an  action  qt  troTer,  brougliA 
under  the  title  of  the  rendor  of  a  tract  of  land,  against  the 
Tendee  of  the  land,  for  a  cotton-gin,  that  'was  erected  on  the 
land  and  affixed  to  the  gin-house.  The  court  charged  the  jury, 
that  if  the  gin  could  be  seyered  and  remored  without  serious 
injury  to  the  land  or  gin,  that  it  would  not  pass  under  the  deed, 
and  they  must  find  for  the  plaintiff.  The  jury  found  a  verdict 
for  the  plaintiff,  and  the  defendant  appealed  in  error  to  this 
court. 

The  original  rule  of  the  common  law  was,  that  ererything 
which  was  affixed  to  the  freehold  was  subjected  to  the  law  gov- 
eming  the  freehold.  But  in  later  times  this  rule  has  been 
greatly  relaxed  in  favor  of  tenants,  and  in  relation  to  fixtures 
erected  for  the  purposes  of  trade.  But  as  between  executor  and 
heir,  and  between  the  vendor  and  vendee,  the  original  rule  pre- 
vails, that  whatever  is  affixed  to  the  freehold  passes  with  it. 
In  this  case,  the  gin  was  erected  in  the  gin-house,  and  &stened 
to  the  house  by  nails  and  braces.  It  was  therefore  i>ermanently 
attached  and  fixed  to  the  freehold,  and  this  is  the  true  and  cer- 
tain criterion  to  determine  whether  it  passed  by  the  deed  with 
the  freehold:  Walker  y.' Sherman,  20  Wend.  636;  2  Kent's  Com., 
8d  ed.,  845,  846.  Any  attempt  to  carry  out  the  principle  stated 
by  his  honor  to  the  jury,  would  be  attended  with  endless  diffi- 
culty and  uncertainty.  If  fixtures  attached  to  the  freehold  may 
be  removed,  provided  they  can  be  severed  without  injury  to  the 
land,  scarcely  a  case  could  occur  in  which  they  would  pass  bj 
the  deed. 

We  think  the  court  erred  in  the  charge  to  the  jury,  and  reverse 
the  judgment  and  remand  the  cause. 


FiXTUSBs,  What  abb,  wbxs  Ebbctbd  bt  thb  Owkkb  of  thb  Fbbi- 
BOLD:  For  full  dlBOOBsion,  see  note  to  Chraijf  v.  ffoldMp,  17  Am.  Deo.  68d. 
That  the  ancient  role  concerning  fiztores  has  not  been  relaxed  between  ven- 
dor and  vendee,  see  Foarrar  r.  StaekpoUf  19  Id.  201;  Voorkis  v.  Freeman,  87 
Id.  490;  Despatch  Line  ▼.  Bellamy  Jf.  Co,,  Id.  203,  and  cases  collected  ia 
the  note;  FyU  y.  Pennoek,  Id.  517;  also  Ward  v.  CoUom,  2  Coldw.  354;  Me- 
David  y.  Wood,  5  Hetsk.  98;  Cannon  v.  Haret  1  Tenn.  Ch.  20,  all  dting  tiii 
principal 
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.    Paine  v.  Payne. 

[A  Hdmfkbszs,  SOO.] 

.DxTOBOB  lOB  Gbusltt— Whsbx  Hubbavd  Uais  Lanovaox  to  hib.Wifb  hoi 

UsiUL  to  be  addrened  to  slaves,  threatexui  to  drivo  her  from  the  honaey 

•sfliUps  her,  chokes  her,  has  an  ungovemable  pessioii,  end  prays  God  in  her 

Cpresenoe  to  deliver  him  from  her,  the  wife  is  entitled  to  a  divoroe  in 

Tennessee. 

OoHPLAiHAiiT  abandoned  defendant  and  filed  this  bill  for  a  di- 
^▼oroe  and  alimony,  on  account  of  his  personal  indignities  and 
mboae.    Bill  ^was  dismissed  and  complainant  appealed.    Other 
fsots  are  stated  in  the  opinion. 


Wi  T.  Brown^  for  the  complainant. 
27o  counsel  appeared  for  the  defendant. 

37  Oonrty  GhoDEN,  J.  Tins  is  a  bill  for  divoroe,  alleging  thai 
tiSbe  defendant  has  been  guilty  of  gross  abuse  of  the  complainant, 
?and  of  personal  violence;  so  that  her  situation  'was  rendered  in- 
tolerable, compelling  her  to  withdraw  from  lus  society.  The 
•defendant's  answer  denies  the  use  of  abusive  language,  or  that 
he  has  been  guilty  of  personal  violence  towards  the  complain- 
ant, except  that  in  one  instance,  when  greatly  irritated,  he 
slapped  her  face  with  his  hand. 

There  is  much  evidence  in  the  record,  in  relation  to  the  con- 
^duct  of  the  parties  towards  each  other;  but  it  is  unnecessary  to 
^analyze  the  proof  particularly,  vdth  a  view  to  arrive  at  a  correct 
conclusion  in  the  case.    One  or  two  of  the  witnesses  speak  of 
^be  complainant  as  high-tempered,  and  doubtless,  under  the  in- 
fluence of  the  irritating  indignities  which  the  defendant  was  in 
the  habit  of  inflicting  upon  her,  she  sometimes  felt  and  exhibited 
resentment.    But  the  great  body  of  testimony  from  witnesses 
who  have  known  her  from  early  girlhood,  establishes  for  the 
•complainant  a  most  exemplary  character.    Ladies  of  the  highest 
Jiespectabilily,  her  early  companions,  say  she  was  sensible,  well, 
informed,  and  most  amiable  in  her  disposition  and  temper, 
-ijbentlemen  in  the  first  walks  in  society,  in  whose  families  she 
was  intimate  during  her  cohabitation  with  the  defendant,  gave 
her  the  same  character.    Both  parties  were  members  of  the 
.  Methodist  church.   The  ministers  of  that  church,  and  other  mem- 
ibers,  speak  of  the  complainant's  Christian  charactftT  in  the  high- 
.est  terms;  but  of  that  of  the  defendant  in  equivocal  language. 
Tho  defendant  was  peevish  and  ill-natured,  given  to  scolding 
And  fault-finding.    In  an  interview  v?ith  the  complainant,  after 
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the  sepazation,  he  admitted,  in  presence  of  Mr.  littlejohn,  that: 
he  had  threatened  to  drive  complainant  from  his  house,  but  that: 
he  would  hare  her  debts  to  pay;  and  that  he  was  in  the  habit  ofT 
using  such  language  to  her,  as  is  not  usual  to  be  addressed  U> 
slaToe.  To  Mr.  L.  P.  Williamson,  he  admitted  he  had  slapped 
her,  and  when  charged  with  haying  also  choked  her,  he  evaded^ 
but  did  not  deny  it. 

To  Mr.  James  M.  Williamson,  he.  admitted,  that  he  had,  at 
family  devotion,  prayed  the  Lord  to  deUrer  him  from  his  vnt»^ 
in  whatever  way  he  may  think  best;  and  this  he  justified  to  Mr;. 
Williamson,  saying  the  prayer  was  right.    As  to  the  indignities' 
of  language,  and  personal  violence,  he  excused  himself  by  alleg- 
ing, that  he  was  in  a  passion.    But  as  to  the  prayer,  infinitely  th» 
greatest  indignity  of  them  all,  to  a  pious  and  sensible  mind,  he>- 
had  the  audacity  not  only  to  avow  the  fact,  but  to  justify  it.    If,., 
as  there  is  reason  to  suppose  from  his  attempt  at  justification,  he^ 
really  felt  the  desire  expressed  in  his  prayer,  the  safety  ol  th^^ 
complainant  was  in  jeopardy  while  cohabiting  with  him.    H^- 
sets  up  as  matter  of  defense,  his  unfortunately  irritable  and  un- 
governable temper.    If  there  was  a  strong  desire  to  get  rid  of  1n»* 
wife,  obtaining  utterance  in  prayer,  this  ungovernable  temper.* 
might  engage  his  own  hand  in  the  execution  of  his  wish.    We^ 
all  know  how  much  the  judgment  is  perverted  and  the  con- 
science weakened,  under  the  influence  of  a  strong  desire  to  sin;, 
and  in  this  case,  such  an  influence  might  soon  make  the  thought 
father  to  the  deed.    But  if  no  such  settled  feeling  existed,  and. 
the  prayer  was  only  intended  for  the  ear  of  his  wife,  with  a  view? 
to  irritate  and  wound  her  feeHngs,  language  is  wanting  to  ex- 
press the  indignant  reprobation  which  every  virtuous  mind  must 
feel,  at  the  brutality,  the  hypocrisy,  and  the  profanity  of  the 
act.    He  is  a  member  of  the  church;  his  wife  is  also  a  member,* 
most  exemplary  and  pious.    She  surrounds  the  family  altar  as  i^ 
matter  of  duly  and  pious  privilege,  while  he,  profanely  callini^ 
upon  God,  insults  her,  by  expressing  his  wish  that  she  should 
be  removed  from  him;  and  this  she  is  compelled  to  hear,  causing 
her  own  feelings,  which  would  have  been  employed  in  pious  de* 
votion,  to  be  outraged  and  insulted.    I  know  not  what  course-' 
of  conduct  would  render  the  situation  of  an  educated,  sensitive^. 
and  polished  lady  intolerable,  if  that  adopted  by  this  defendant 
shall  be  considered  as  inadequate  to  effect  such  an  end.    He  i» 
in  the  habit  of  using  language  to  her,  which  a  gentleman  will 
not  employ  to  his  slaves;  he  threatens  to  drive  her  from  hiai 
house;  he  daps  and  chokes  her;  and,  at  the  family  altar,  in  her 


662  Payne  v.  Patns.  {Teon. 

jHresenoe  he  pxajB  Qod  to  deUver  him  from  her.  We  think  she 
would  ill  deeeiTe  the  ohamoter  of  refinement,  flenmbility,  and 
kdj-like  f eeling,  which  the  witnesses  give  her,  if  she  did  not  feel 
ihftt  to  remain  in  his  house,  and  endure  all  this,  was  intolerable. 

]^  the  aot  of  1841-29  o.  188,  the  court  is  authorized  to  decree 
a  divorce  from  the  bonds  of  matrimony  in  all  cases,  where  bj 
the  act  of  1886  a  divorce  was  authorised  from  bed  and  board;  and 
we  think,  upon  all  the  facts  of  this  case,  the  complainant  is  en« 
titled  to  such  a  decree.  Let  the  master  report  what  property 
the  defendant  receiTed  l^  his  marriage  with  the  complainant^ 
and  which  he  yet  owns,  and  let  the  whole  of  it  be  vested  in  a 
kmstee,  for  the  use  and  support  of  the  complainant  and  her 
ehildran. 

Bererse  the  deeree  of  the  dhancellor«  and  decree  as  above 
abeoted. 

OKumtmAB  GBonrDvofEDmnKBt  Sa^lorala 
V.  Poor,  29  Am.  Dm.  874-4^ 


OASES 


nr  THi 


SUPREME  COURT 


or 
VEEMONT. 


Ghifman  V.  Bates. 


[IS  visMOHT,  a.] 

It  n  voT  ▲  FktnuBQinsm  to  ths  Isvsu asce  or  ▲  Sbabob  WAxaor  lor 
ttolen  goods  that  any  steps  should  be  taken  to  inaagmmte  a  pgosscntJon 
agsinst  the  party  gailty  of  the  theft;  all  that  is  required  is  aa  affidavit 
before  a  proper  officer  diowing  that  the  goods  have  been  stoleiiy  and  tha* 
the  applicant  has  sufficient  gronnds  to  belieye  that  they  are  oonoealed  in 
a  place  which  he  desires  searched. 

Ho  BsTUBif  IS  BiQuiBSD  UPON  A  SxABOB  Wabbant,  if  the  goods  are  not 
found. 

Flea  ov  JvsnnoATiov,  nr  ak  AonoM  ov  Tbbbpass,  uhdib  a  Sicabor 
Wab&amt,  interposed  by  the  party  at  whose  instance  the  writ  iasnadt 
need  not  show  that  there  were  sufficient  grounds  for  its  issuance. 

glAHOH   WaBSLAIIT  IS   A    SuiTICDBNT  JuSXmOATION,  TROUGH   THB    STOUOI 

Goods  abs  mot  Fouvb,  even  to  the  party  at  whose  instance  the  writ  is- 
sued, for  an  entiy  upon  the  suspected  place,  where  the  doors  are  found 
open  and  the  entry  is  peaceable;  whether  it  would  be  a  justifioatioo 
where  the  doors  are  found  dosed  and  are  broken  down,  not  decided. 

Ibbspass  for  breaking  and  entering  into  plaintiffs  dwelling- 
liouae.  To  the  last  count  of  the  declaration  defendant  pleaded 
a  justification  under  a  search  warrant.  The  plea  set  forth  that, 
prior  to  the  supx)08ed  trespass,  a  ram  was  stolen  from  defend- 
ant; and  that  the  latter,  having  sufficient  reason  to  believe  it 
-concealed  by  plaintiff  in  his  dwelling-house,  with  a  knowledge 
that  it  was  stolen  from  defendant,  made  affidavit  to  that  effect 
before  a  justice  of  the  peace,  and  obtained  from  him  a  search 
warrant  directed  to  a  constable  of  the  county,  commanding  him 
to  make  search  for  the  stolen  goods  in  the  dwelling-house  of 

the  day-time;  that  thereafter  said  constable,  and 
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defendant  as  his  seryant,  had  enteied  into  the  dwelling-house 
of  plaintiff  during  the  day-time,  at  a  time  when  the  doors  there- 
of were  found  open,  and  had  prosecuted  the  said  search  with- 
out  doing  any  unneoessaxy  damage;  and  that  this  said  entry 
and  search  constituted  the  trespass  complained  of.  A  demuner 
was  interposed  to  this  plea,  and  sustained. 

<7.  Z>.  Sjassorif  for  the  defendant. 

J.  Maeckf  conira. 

By  Court,  Whjiaics,  0.  J.  The  third  count  in  the  dedamtion 
is  in  trespass  for  breaking  and  entering  the  dwelling-house  of 
the  plaintiff.  The  plea  justifies  the  breaking,  etc.,  under  a  search 
warrant.  This  plea  is  demurred  to.  A  warrant  of  this  descrip* 
tion  is  recognized  both  by  our  constitution  and  laws,  and  the 
authoriiy  of  a  justice  of  the  peace  to  issue  such  a  warrant  has- 
neyer  been  questioned.  The  constitution  requires,  that  such 
warrants  shall  not  issue,  without  oath  or  affirmation  first  made, 
affording  sufficient  foundation  for  them;  and  the  oath  must  dis- 
close that  goods  have  been  stolen,  and  that  the  applicant  sus- 
pects they  are  concealed  in  a  place,  which  he  wishes  to  have^ 
searched.  We  do  not  discover  either  from  the  nature  of  th& 
process,  or  from  the  forms,  that  it  is  necessary,  that  any  com- 
plaint should  be  signed  by  the  applicant,  nor  that  any  minute 
should  be  made  of  the  day,  month,  and  year,  when  presented; 
or  that  any  recognizance  for  cost  should  be  given,  or  that  it 
should  be  returned,  if  the  goods  are  not  found.  Indeed,  these 
requirements  are  only  necessary,  when  a  complaint  is  made, 
which  is  intended  to  be  the  incipient  step,  in  a  prosecution 
against  any  one  for  an  offense.  The  object  of  a  search  warrant 
is,  to  obtain  the  goods,  and  to  bring  the  person,  in  whose  cus- 
tody they  are  found,  either  to  be  recognized  as  a  witness,  or  ta 
.  be  subject  to  such  further  proceedings  as  the  ends  of  justice  may 
require.  The  magistrate  must  determine  whether  there  are  suf- 
ficient grounds  to  require  the  issuing  of  the  warrant;  and  these 
grounds  need  not  and  can  not  well  be  stated,  in  a  plea  justify- 
ing proceedings  under  the  warrant.  The  mere  formal  objections 
to  the  validity  of  the  plea  have  not,  therefore,  stood  in  the  way 
of  our  determining  its  sufficiency  on  its  merits.  The  main  and 
important  question  is,  whether,  as  it  is  not  stated  in  the  plea, 
that  the  stolen  goods  were  found,  the  warrant  will  justify  the 
I>er8on  who  procured  it  to  be  issued.  The  authority  of  a  sheriff, 
or  other  officer,  in  the  execution  of  a  search  warrant  is,  to  enter 
the  house  in  the  day-time,  the  doors  being  open,  and  make  search 
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for  stolen  goods;  and  thus  far,  he  has  the  same  authority  as  he 
has  in  the  service  of  civil  process;  by  virtue  of  which  he  may 
peaceably  enter  the  dwelling-house,  to  serve  the  same,  the  doors 
being  open.  He  may,  however,  do  something  more  to  execute 
a  search  warrant.  He  may  break  open  the  doors  to  execute  the 
same,  if  admittance  is  denied,  and  whether  the  goods  are  found 
or  not,  the  officer  and  his  assistants  are  justified.  But,  accord- 
ing to  the  opinion  of  Lord  Hale,  the  party  who  prays  it  out,  is 
liable  in  an  action  of  trespass,  if  the  goods  are  not  found.  And 
indeed  it  would  seem  to  be  reasonable,  that,  as  in  every  case,  a 
person  who  is  proceeded  against,  on  the  complaint  of  a  private 
individual,  is  to  have  indemnity  for  his  costs,  so  in  this  case,  he 
should  have  redress  for  any  injury  he  may  sustain,  if  the  com- 
plaint is  unfounded,  without  any  inquiry  as  to  the  motives  which 
led  to  the  prosecution,  except  so  far  as  they  might  enhance  or 
lessen  the  damages.  The  opinion  of  Lord  Hale  has  been  ques- 
tioned and  directly  overruled  in  the  case  of  Beaiy  v.  Perkins,  6 
Wend.  382;  and  were  it  necessary,  in  this  case,  to  reject  the  au- 
thority of  Lord  Hale,  and  adopt  the  principle  of  the  case  last 
mentioned,  the  court  are  divided  in  opinion,  and  this  cause  would 
be  postponed  for  further  argument.  I,  for  one,  should  be  dis- 
posed to  recognize  this  opinion  of  Hale,  as  the  safer  and  better 
law,  and,  indeed,  as  the  settled  doctrines  of  the  common  law, 
from  which  we  are  not  at  liberiy  to  depart. 

Lord  Hale  says,  2  P.  C.  151:  "  Whether  the  stolen  goods  are 
in  the  suspected  place  or  not,  the  officer  and  his  assistants,  in 
the  day-time,  may  enter  per  ostia  apertia,  to  make  search;  and  it 
is  justifiable  by  this  warrant.  If  the  door  be  shut,  the  officer, 
after  demand  to  open  it  and  refusal,  may  justify  breaking  the 
door  whether  the  stolen  goods  are  there  or  not;  but  as  to  the 
party,  ux)on  whose  suggestion  the  warrant  issued,  the  breaking 
the  door  is,  in  eventu,  lawful  or  unlawful;  viz.,  lawful,  if  the 
goods  are  there,  unlawful  if  they  are  not  there."  From  this 
opinion  it  seems  the  party  is  only  liable,  when  the  doors  are 
forcibly  broken  open;  and  there  can  be  no  good  reason  why,  as 
to  the  officer  and  party,  the  entry  without  force,  the  doors  being 
open,  should  not  be  justified,  as  it  would  be,  in  case  the  officer 
entered  to  serve  civil  process.  The  owner  of  a  dwelling-house 
has  the  privilege  of  closing  his  doors,  to  protect  his  family  in 
every  case,  except  when  the  administration  of  public  justice  re- 
quires that  they  should  be  opened,  even  against  his  will.  The 
reason  given  for  this,  is,  "  that  the  family  within  doors  shall  not 
be  left  naked  and  exposed  to  robbers  from  without."    But  if  his 
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doors  axe  left  open,  he  permits  theza  to  be  thus  exposed,  and 
-every  part  of  his  dweUing-honse  is  mthin  the  pzednct  of  an 
officer,  who  has  either  dvil  or  crindnal  prooees  to  be  executed 
therein.  In  the  plea  in  this  case,  it  is  averred  that  the  entay 
was  peaceably  made,  the  doors  being  open;  and  any  forcible 
breaking  open  of  any  doors  is  denied;  and  on  this  ground,  we 
are  of  opinion  that  it  discloses  a  sufficient  justification.  The 
Judgment  of  the  county  court  is,  therefore,  reversed,  and  judg- 
ment must  be  rendered  for  the  defendant  to  recover  his  cost,  as 
ihe  other  issues  were  found  in  his  favor  in  the  court  below. 


Sbaboh  Wabbahtb.  Senrch  warranta  appear  not  to  have  been  known  te 
the  common  law:  4  Inst.  176;  bat  their  nsefolnees  soon  forced  their  recogni- 
tion, and  their  lawfulness  was  admitted  in  the  case  of  ErUick  ▼.  Carringtont 
2  Wils.  291;  11  Harg.  St.  Tr.  321.  There  im  no  donbt  that  an  officer  to  whom 
^  search  warrsnt  is  issned  may  justify  thereunder,  in  the  like  manner  as  un- 
der any  other  process.  It  follows,  then,  that  if  he  acts  in  obedience  to  a  war- 
rant regular  and  valid  npon  its  face,  he  incurs  no  liability,  however  irregular 
and  erroneous  have  been  the  proceedings  upon  which  the  writ  was  based.  Ho 
may,  therefore,  if  admittance  to  the  suspected  place  is  denied  to  him,  break 
open  the  doors,  and  will  be  justified  even  though  the  suspected  goods  are  not 
iound:  2  Hale's  P.  C.  151;  Bell  v.  CRapp,  10  Johns.  263;  S.  C,  6  Am.  Dec  330; 
Cooper  V.  Booih,  3  Esp.  135;  ErUiek  v.  Carrington,  2  Wils.  275;  2  BL  912; 
AndroKoggin  R.  R.  Co,  v.  Rkhaird$^  41  Me.  233.  This  latter  case  holds  that 
a  demand  is  necessary  prior  to  a  breaking  in  of  the  doors,  only  where 
4M>me  person  is  found  in  charge  of  the  building  to  be  searched.  The  officer, 
however,  can  of  course  only  be  justified  if  he  follows  the  directions  of  the 
writ.  Thus,  if  the  writ  direct  the  seizure  of  sugar,  a  seizure  of  tea  consti- 
tutes the  officer  a  trespasser:  Price  v.  Meaaenger^  2  Bos.  &  PuL  158.  So  he 
must  be  particular  to  follow  the  directions  of  tiie  warrant  with  respect  to 
the  place  to  be  searched.  A  warrant  to  search  the  dwelling-house  of  A. 
does  not  authorize  the  search  of  a  house  in  the  occupation  of  B.,  though  it 
belong  to  the  former.  The  officer  will  be  justified  in  the  seizure  of  goods 
under  a  warrant,  though  they  were  not  those  intended  by  the  applicant^  if 
they  come  within  its  description:  8ton€  v.  Ikmd^  5  Mete  98.  It  is  abso- 
lutely essential  to  the  validity  of  warrants  of  tins  kind  that  they  con- 
tain a  particular  description  of  the  place  to  be  searched.  Thus  a  warrant  to 
search  for  and  seize  property  in  the  possession  of  A.  B.  is  void,  and  can  not 
Justify  the  officer  who  undertakes  its  execution:  Reed  v.  J^tee,  2  J.  J.  Marsh. 
45;  PeopU  v.  Holeomb,  3  Park.  G.  G.  656. 

It  seems  to  have  bem  once  thought,  that  in  the  case  of  a  warrant  issued  for 
the  search  of  stolen  goods,  the  informer  was  justified  or  not,  according  to 
the  result;  that  if  the  goods  were  not  found,  the  search  was,  as  far  as  he  was 
concerned,  unlawful,  but  if  fouud,  lawful:  Bottoek  v.  8aunder8y  3  Wils.  434| 
and  in  2  Hale's  P.  C  151,  it  is  said  that  if  the  doors  be  broken  to  effect  the 
search,  the  applicant  for  the  warrant  will  not  be  justified  in  case  the  goods  am 
-not  found.  Boetock  v.  Scumdera,  mpra,  was  overruled  in  Cooper  v.  Booth,  S 
Esp.  135;  but  no  case  has  arisen  which  absolutely  required  the  decision  of 
the  question  as  to  whether  trespass  would  lie  against  the  person  who  has 
caused  a  search  warrant  to  issue,  if  the  process  be  regular  upon  its  face. 
>BetUg  V.  PerHna,  6  Wend.  385,  diBcnssed  the  questiim  at  some  length,  and 
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though  u  th«  entry  tbert  was  peaceable  the  conoliision  was  mmeoesMiy,  the 
«oart  was  dearly  of  opinion  that  the  dActwn  of  Lord  Hale  was  wrong,  and 
that  even  thoogh  doors  be  broken  down,  theapplieant  for  the  warrant  ooiild 
not  be  sued  in  trespass,  and  that  in  case  the  writ  was  obtained  by  malioioas 
•nd  false  pretenses  the  action  most  be  case. 


Sdctth  V.  PEmNaiLL  et  al. 

[16  YxBafOMT,  82.] 

KnoDT  BT  iNJTTNonoK  DOES  KOT  LiB  TO  P&BVSHT  a  mere  ordinary  trsspasi^ 
where  the  injury  that  may  be  done  is  not  irreparable  and  where  a  reeor- 
ery  in  damages  affords  an  adequate  remedy. 

JjOM. — ^Equxtt  will  not  Intkbfxilb  to  Rbstbaik  thb  Bbxaoh  of  a  Gov* 
TRACT  or  to  redress  it,  where  the  remedy  at  law  is  adequate. 

Bill  for  an  injunction.  In  1839  the  orator,  Smith,  demised  to 
•defendant  Pettingill  a  certain  farm  in  Milton.  One  of  the  con- 
ditions of  the  lease  was  that  if  the  demised  farm  did  not  pro- 
•duce  during  any  season  sufficient  hay  for  the  support  of  a 
specified  number  of  cattle,  then  the  lessee  should  have  the  right 
to  make  the  deficiency  good  by  cutting  hay  ux)on  the  Colches- 
ter meadows.  The  &urm  having  failed  to  produce  the  amount 
of  hay  mentioned  in  the  lease,  defendant  Pettingill  claimed  the 
right  to  make  up  this  deficiency  by  cutting  hay  from  the  Ool- 
•chester  meadows',  and  had,  at  the  time  this  bill  was  filed,  sold 
part  of  the  hay  claimed  by  him  to  the  other  defendants,  to  be 
<mt  from  the  said  meadows.  Plaintiff  contended  that  the  case 
only  authorized  the  cutting  of  hay  to  be  fed  to  stock  upon  the 
•demised  premises,  and  not  to  be  sold,  and  prayed  for  an  injunc- 
tion against  the  further  cutting  or  removal  of  any  hay  to  be 
«old.    The  bill  was  dismissed  by  the  chancellor  below. 

J.  Maeck,  for  the  orator. 

JUen  and  PlaU,  for  the  defendants. 

By  Court,  Bxdfieu),  J.  It  is  not  neoessaxy  to  go  into  the 
•question  of  the  construction  of  the  contract,  as,  in  any  view 
which  can  be  taken  of  the  case,  the  plaintiff  must  have  an  am- 
ple remedy  at  law,  either  in  trespass  for  entering  upon  his  land 
and  cutting  hay  in  a  manner,  and  for  a  purpose,  not  within  the 
fair  construction  of  the  contract;  or  else,  for  a  violation  of  the 
contract,  in  cutting  more  hay  than  was  necessaiy  for  the  pur* 
poses  for  which  the  license  was  given,  or  for  failing  to  apply  it 
to  the  purposes  therein  contemplated.  But  a  court  of  chancery 
will  never  interfere  to  prevent,  by  injunction,  a  mere  ordinary 
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trespass  where  the  injury  would  be  iia  r  j  ;^nBe  irreparable,  and 
where  an  adequate  remedy  might  he.  ^ound  in  the  recovery  of 
damages.  Injunctions  to  restndu  or  ^rovent  trespasses  have 
been  granted  only  when  the  impeudiug  injury  was  to  timber, 
ore,  monuments,  ornamental  trees,  cooJs,  and  quarries:  2  Story's 
Eq.  Jur.  207-209,  and  cases  there  citad.  In  most  of  these  cases, 
the  recovery  of  damages  merely,  would  be  an  insignificant  or 
very  inadequate  remedy.  The  doctrine  in  rdgard  to  this  subject 
is  elaborately  discussed  and  placed  ux)on  iis  trac  ground  in  the 
case  of  Jerome  v.-  Boss,  7  Johnis.  Ch.  315  [11  Am.  Dec.  484]. 
By  reference  to  the  cases  there  cited,  it  appears  that  the  entire 
jurisdiction  of  courts  of  chancery  in  cases  of  trespass,  is  of  very 
recent  origin. 

A  mere  breach  of  contract  is  never  restrained  in  advance,  or 
redressed  subsequentiy,  in  a  court  of  equity,  where  the  remedy 
at  law  is  adequate  to  the  injury.  This  case,  in  this  aspect,  is  not 
very  diflsimilar  to  that  of  lUus'  Bx^r  v.  TTosUrum,  9  Yt.  211. 

Decree  of  the  chancellor  affirmed. 


iHJUNonoir  AOAnnrr  Affbjeheitoed  Trespass  can  issue  only  in  an  extrema 
case^  where  the  injury  threatened  is  irreparable,  and  the  title  to  the  land  is 
unquestioned:  JVmtt  ▼.  OiUespie^  26  Am.  Deo.  696;  Jerome  ▼.  iios$t  11  Id. 
484,  and  note;  Lining  v.  Cf^UUa,  10  Id.  606;  Hart  v.  Mayor^  24  Id.  165; 
Quachofhuak  v.  Van  Riper,  29  Id.  716. 


BaEEBSFIELD   GONGBEGATIONAIi  SoomFT  V.  BaEEB. 

[16  yXBM OHT,  110.1 
TRE8PA88  QUABB  ClAUSUK  FrEOIT  CAN  BE  MAINTAINED  ONLY  by  the  OWUOf 

of  the  fee  or  by  one  in  exclusive  possession  of  the  premises  entered  upon. 
Idem — ^A  Eblioioto  Socibtt  Entitled  to  the  use  of  a  BlEETiNO-HonsB 
for  all  religious  purposes,  but  who  are  not  the  owners  of  the  fee  therein, 
this  being  a  separate  society  composed  of  the  pewholders  in  the  meet- 
house,  can  not  maintain  an  action  of  trespass  qwxre  daunan  /reffU  for  a 
breaking  and  entering  into  the  meeting-house  whereby  the  exercise  of 
their  right  was  interrupted. 

Trespass  quare  clausum  /regit.  The  locus  in  quo  was  the 
meeting-hoiise  of  the  Congregational  Society  of  Bakersfield.  On 
a  certain  Sabbath  defendants  Baker  and  Potter,  the  former  a 
minister  of  the  order  of  Universalists,  entered  into  said  meeting- 
house, before  the  congregation  of  Congregationalists  had  assem- 
bled, and  Baker  proceeded  to  celebrate  divine  service  therein. 
Owing  to  this  action  of  defendants  the  Congregationalists  were 
prevented  from  using  the  meeting-house  on  that  day.    This 
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meeting-houae  was  built  by  the  Union  Society  of  BakersfielcL 
The  members  of  this  society  were  the  pewholders  in  the  meet- 
ing-house, and  the  money  necessary  to  its  erection  was  obtained 
by  the  sale  of  pews.  The  object  of  the  Union  Society  appeared 
from  their  constitation  to  be  the  btdlding  of  a  meeting-house 
'*  exclusiyely  forthe  use  of  the  Religious  Congregational  Society 
in  Bakersfidd."  Immediately,  after  the  erection  of  the  meeting- 
house it  had  been  dedicated  in  the  manner  peculiar  to  the  order  of 
Congregationalists,  and  ever  since  to  the  time  of  the  alleged  tres- 
pass plaintiff  had  held  its  meetings  for  religious  worship  there- 
in, both  on  the  Sabbath  and  on  the  other  days  that  it  chose,  and 
though  meetings  had  occasionally  been  hdd  therein  by  other 
denominations,  these  had  all,  prior  to  the  time  of  the  alleged 
trespass,  been  with  its  consent.  Defendant  Potter  was  a  pew- 
holder  in  the  meeting-house  and  a  Uniyersalist,  and,  together 
with  other  pewholders  of  the  same  denomination,  contended 
that  he  and  they  were  entitied  to  the  use  of  the  meeting-house 
for  religious  purposes,  for  a  time  to  be  determined  by  the  pro- 
portion borne  by  their  pews  to  the  whole  number.  Defend- 
ants contended,  and  upon  the  trial  asked  for  instructions  to  the 
effect,  that  the  remedy  for  plaintiff,  if  any,  was  not  by  action 
quare  dausum/regii.  These  instructions  were  refused,  and  a 
Terdict  directed  hj  the  court  below  in  favor  of  plaintiff. 

H,  B.  and  J.  J.  Beardsley  and  T.  Child,  for  the  defendants. 

J.  and  J.  O.  8mUh,  for  the  plaintiffs. 

By  Court,  Williaks,  C.  J.  This  is  an  action  of  trespass, 
quare  clauaum/regU,  for  breaking  and  entering  a  certain  meeting- 
house in  Bakersfield.  To  Tnaintain  this  action,  it  is  necessary 
that  the  plaintiffs  should  have,  either  the  exclusive  possession 
of  the  I0CU8  in  quo,  or,  be  the  owner  thereof,  and  no  adverse 
possession  in  any  other  person;  and  this  will  lead  to  the  inquiry — 
in  whom  was  the  fee  of  the  place,  etc.,  at  the  time  of  the  alleged 
trespass?  or,  in  whom  was  the  fee,  and,  in  whom  was  the  pos- 
session ?  The  plaintiffs  are  an  organized  society,  or  body  cor- 
porate; and  there  is,  also,  another  organized  society,  or  body 
corporate,  in  the  same  town,  by  the  name  of  the  Union  Society, 
who  claim  to  be  the  owners  of  the  meeting-house  in  question. 
From  an  examination  of  all  the  papers  in  the  case,  it  is  evident, 
that  the  fee  of  the  land,  on  which  the  meeting-house  stands,  as 
well  as  of  the  meeting-house,  is  in  the  association,  formed  under 
our  statute,  called  the  Union  Society.  In  England,  the  soil  and 
freehold  of  the  church,  ia  in  the  parson,  who  is  a  sole  corpora- 
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tion.  In  this  country,  it  depends  on  the  contract  and  agree- 
ment which  may  bo  made  when  the  church  is  built  Where 
parishes  are  incorporated,  and  churches  are  built  for  them,  the 
fee  is  usually  in  them,  as  it  commonly  is,  or  was,  in  Massachu- 
setts and  Connecticut;  and  this  must  be  the  meaning  of  Chief 
Justice  Swifty  in  his  digest,  where  he  says,  the  fee  is  in  the 
congregation.  The  congregation,  as  such,  are  not  capable  of 
taking  a  fee.  As  many  of  our  meeting-houses  are  now  built,  the 
fee  may  be  in  one  corporation,  while  the  use,  and  enjoyment, 
may  belong  to  another.  In  such  cases,  those,  for  whose  benefit 
they  are  erected,  and  who  are  entitled  to  the  use,  and  enjoy- 
ment of  the  same,  can  not  be  disturbed,  or  interrupted  therein^ 
without  having  an  appropriate  remedy. 

By  the  articles  of  association,  and  by  the  subscription,  under 
which  the  meeting-house  in  question  was  built,  the  several  pew- 
holders,  from  time  to  time,  were  the  owners  of  the  fee,  and 
might  be  composed  of  different  members  from  those  which  com- 
posed the  other  association,  who,  also,  have  a  corporate  exist- 
ence, called  the  Religious  Congregational  Society.  The  Union 
Society,  being  the  owners  of  the  freehold,  can,  alone,  maintain 
an  action  of  trespass,  qaare  clausumf regit,  against  any  one,  for 
breaking  and  entering  the  meeting-house,  unless  they  have  given 
to  the  latter  society  the  exclusive  possession  of  the  same.  This 
they  have  not  done,  nor  consistently  with  their  articles  of  associa^ 
tion,  or  by-laws,  could  they  do.  The  several  pewholders  had 
a  right  to  their  pews  and  seats  in  the  house,  of  which  they  could 
not  be  divested,  except  by  their  own  consent.  The  Religious 
Congregational  Society  are  entitled  to  the  use  and  enjoyment  of 
the  house  for  all  religious  purposes,  for  performing  divine  ser- 
vice, for  prayer,  for  praise,  for  speaking  and  hearing  the  word 
of  God,  according  to  the  usages  and  customs  of  a  Congregational 
society;  and  if  they  are  disturbed  or  interrupted  therein,  they 
have  a  reniedy,  but  not  by  an  action  of  trespass,  qtuure  chmsum 
/regit.  That  the  right  to  the  use  of  a  house  for  such,  or  similar 
purposes,  will  not  enable  them  to  maintain  such  an  action,  was 
fully  recognized  and  established,  in  the  case  of  MUford  v.  Godr 
/rey,  1  Pick.  91.  That  the  owner  of  a  pew,  can  not  maintain 
such  an  action  as  this,  was  said  by  Buller,  J.,  in  the  case  of 
Stocks  V.  Booth,  1  T.  B.  428;  and  also  by  Abbot,  C.  J.,  in  the 
case  of  J^invHuring  v.  Oilea,  6  Bam.  &  Aid.  356,  although  it 
might,  in  some  cases,  be  maintained  in  Massachusetts,  where 
their  statutes  declare  pews  to  be  real  estate. 

The  plaintiflfs,  however,  contend  that  they  axe  the  ceahU  qum 
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use,  and  as  sooh,  are  the  oS^ners,  or  occupiers  of  fhe  honse^ 
andy  that  fhe  court  might  direct  the  juiy  to  presume  a  grant. 
The  Beligious  Oongiegational  Society,  however,  had  not  such  a 
use^  as  would  be  executed  by  the  statute  of  Henry  YJLU. ,  and  the- 
possession  transferred  to  the  use,  if,  in  any  case,  a  corporation, 
could  be  so  seised  of  an  estate  in  trust;  nor  could  the  court  di- 
rect the  jury  to  presume  a  grant,  as  the  very  object  of  the  asso- 
ciation of  the  Union  Society,  was,  to  secure  to  the  several  pew- 
owners  their  right  and  interest  therein,  and  which  would  be  de- 
feated, if  such  a  grant  could  be  either  made  or  presumed. 
Neither  did  the  dedication  of  the  house  make  any  alteration^ 
either  in  the  ownership  or  possession,  or  change  any  of  the- 
zights  before  existing  therein.  It  recognized  the  right  of  the- 
plaintiffs  therein,  but  did  not  give  them  such  an  occupancy,  or 
possessio  pedis,  as  is  always  required  and  implied  in  the  occu- 
pancy of  real  estate,  to  enable  the  possessor  to  maintiiin  an  action, 
of  trespass.  From  the  views  already  expressed,  it  appears  that 
some  of  the  requests  of  the  defendajits,  to  the  county  court,  to 
charge  the  jury,  should  have  been  answered  in  their  favor;  and 
the  direction  should  have  been  that  the  plaintiffs  could  noi 
maintained  this  action. 
The  judgment  of  the  county  court  is  reversed. 


Petebs  v.  Fabnswobth. 


[U  VXBMOXT,  US.] 

AosHT  TO  Sell  Real  Estate  mat  Bind  his  Pbingipal  bt  CavKVAJ!n» 
or  Wabsakty  in  his  deed,  where  his  authority  is  to  "  seU  for  the  best 
prices,  either  by  pablio  auction  or  by  private  contract,  etc.,  and  to  sign, 
seal,  and  execute  aU  or  any  such  contracts,  agreements,  oonYe3rance8, 
and  assurances,  and  to  do  and  perform  all  such  acts  or  things  for  perfect- 
ing such  sales  as  shall  be  requisite  and  necessary  in  that  behalf."  It 
seems  that  the  authority  to  bind  the  principal  by  sealed  contract  ia  co- 
extensive with  the  power  to  bind  by  covenant  of  warranty. 

Case.  Defendant,  acting  as  attorney  in  fact  for  Cadwallader 
and  Astley,  conveyed  to  plaintiff  a  certain  lot  of  land,  "with  cov- 
enants of  ipmixanty  and  seisin.  Subsequently,  plaintiff  was 
evicted  from  the  land  by  title  paramount.  He  now  brought  an 
action  on  the  case,  alleging  in  his  declaration  that  defendant 
had  falsely  represented  himself  x)OS8essed  of  authoriiy  to  bind 
Oadwallader  and  Astley  by  deed  with  covenants  of  warranty, 
and  thereby  deceived  and  misled  him.  Defendant  introduced 
in  evidence,  after  plaintiff  had  rested,  the  power  of  attorney 
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under  which  he  acted.  The  operative  clause  will  be  found  eet 
forth  at  length  in  the  opinion.  The  court  below  was  of  opin- 
ion that  this  powerwas  insufficient  to  authorize  the  execution  of 
a  deed  with  covenants  of  wananiyy  and  so  instructed  the  jury. 

a  verdict. 


H.  R,  and  J.  J.  Beorddey,  tar  the  defendants. 
SmaOey  and  Adams,  contra. 

By  Court,  Willuics,  O.  J.  Exceptions  were  taken  to  the 
decision  of  the  couniy  court,  by  both  plaintiff  and  defendant. 
The  exception  taken  hj  the  plaintiff  is,  to  the  rule  of  damages 
laid  down  by  the  court.  Those  taken  by  the  defendant  involve 
the  inquiiy,  whether  the  plaintiff  can  wiAinfaMn  any  action 
against  the  defendant,  on  the  &cts  appearing  in  the  case;  and 
this  depends  on  the  construction  to  be  given  to  the  letter  of 
attorney  from  Oadwallader  and  Astley  to  the  defendant,  for  if 
that  letter  of  attorney  authorized  him  to  execute  the  conveyance 
to  the  plaintiff,  with  the  covenant  of  warraniy,  the  suit  of  the 
plaintiff  fails. 

In  certain  sales  of  personal  property,  the  agent  who  is  em- 
powered to  sell,  is  authorized  to  give  a  wananiy  of  the  sound- 
ness of  the  article  sold,  on  the  ground,  as  was  said  by  Lord 
Ellenborough,  Alexander  v.  Oibson,  2  Oamp.  555,  that,  as  it  is 
now  usual,  on  the  sale  of  horses,  to  require  a  warranty,  the 
agent  may  be  fairly  presumed  to  be  acting  within  the  scope  of 
his  authority.  Were  we  without  the  authoriiy  of  any  adjudged 
case  on  the  subject,  I  should  strongly  incline  to  the  opinion,  that, 
inasmuch  as  it  is  usual,  and  customaiy,  to  insert  covenants  in 
most  deeds  of  conveyance,  more  or  less  restricted,  as  the  interest 
of  the  grantor  may  require,  a  letter  of  attorney,  authorizing  any 
one  to  sell,  and  to  execute  deeds  or  assurances,  would  authorize 
the  inserting  in  the  deed  or  assurance  any  such  reasonable  cov- 
enants as  are  usual  in  such  deeds,  limited  only  by  the  discretion 
of  the  attorney.  And  it  appears  to  me  that  such  a  principle  was 
recognized  in  the  case  of  Wilson  v.  Troup,  2  Cow.  195  [14  Am. 
Dec.  458],  where  it  was  holden,  that,  under  a  power  to  morU 
gage,  the  agent  was  authorized  to  insert  a  x>ower  to  sell,  on 
default  of  payment.  It  is  true,  it  was  holden,  in  the  case  of 
Coles  V.  Kinder,  Cro.  Jac.  571,  that  on  a  promise  to  make  rea- 
sonable assurance  of  land,  the  defendant  was  not  bound  to  exe- 
cute a  conveyance,  with  ordinary  and  reasonable  covenants;  but 
in  the  case  of  Levels  v.  CaUerton,  reported  in  1  Mod.  67,  and  in 
Baym.  190,  it  was  said  by  Twisden  that  the  law  is  altered,  since 
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the  Coles  and  Kinder  case,  as  to  covenants  in  a  conveyance,  if 
ihey  be  reasonable.  It  appears  to  me  it  would  but  be  extend- 
ing the  principle  of  the  latter  case  to  the  present,  to  say,  that, 
cinder  a  promise,  or  under  a  power  of  attorney  to  sell  and  deed,  a 
•deed  with  a  covenant  to  secure  the  title,  such  as  is  usual,  should 
be  reqtdf  cd.  The  court  of  appeals  in  Kentucky  have  decided 
that  a  power  to  sell  lands  includes  an  authority  to  convey  with 
<K>venants  of  general  warraniy :  Vanada  v.  Hopkins,  IJ.  J.  Marsh. 
293  [19  Am.  Deo.  92].  The  case  of  Nixon  v.  HyseroU,  5  Johns. 
^,  is,  however,  opx>osed  to  this  view;  and  the  authority  of  the 
latter  case  is  recognized  both  in  7  and  12  Johns,  and  2 
Oowen.  Ui)0&  this  subject  it  is  very  desirable  that  the  law  should 
be  considered  the  same  in  the  different  states.  In  the  case  of 
Nixon  V.  HyseroU  it  is  to  be  observed,  that  the  letter  of  attorney 
authorized  the  attorney  "  to  grant,  bargain,  sell,  release,  con- 
vey, and  confirm  in  fee"  to  any  person,  certain  specified  lots, 
•and  that  these  are  the  operative  words  made  use  of  in  the  grant- 
ing part  of  a  deed,  and  had  no  reference  to  the  species  of  con- 
veyance which  the  attorney  might  adopt.  The  further  words, 
*'  to  eseoute,"  etc., "  such  conveyances,  assurances," etc.,  neither 
enlarged,  extended,  nor  limited  the  authority  first  given,  but 
only  left  it  to  the  attorney  to  adopt  such  conveyance  as,  in  his 
judgment,  might  be  needful  to  transfer  the  title.  The  letter  of 
Attorney  gave  no  other  authority,  except  to  sell,  and  execute 
«nch  deeds  as  the  attorney  might  think  neoessaxy  to  effectuate 
the  sale.  It  was  so  treated  in  the  cases  of  Oibson  v.  OoU  eial.,7 
Johns.  390,  and  Van  Eps  v.  Schenectady,  12  Id.  436  [7  Am.  Dec. 
830],  where  the  case  was  mentioned. 

In  the  case  before  us,  the  letter  of  attorney  to  the  defendant 
Authorized  him  to  do  all  that  was  necessary  in  relation  to  certain 
tracts  of  land  in  Bakersfield  and  Fairfax  to  obtain  x)OS8eesion, 
and  to  ''  seU  for  the  best  prices,  either  by  public  auction  or  pri- 
vate contract,  as  he  might  think  most  advantageous.  And  upon 
sale  thereof,  or  any  part  thereof,  and  on  receipt  of  the  money, 
Arising  from  such  sale  or  sales,  to  give  sufficient  releases,  acquit- 
tances, and  discharges  for  the  same,  and  to  sign,  seal,  and  exe- 
<sate,  all  or  any  such  contracts,  agreements,  conveyances,  and 
Assurances,  and  to  do  and  perform  all  such  acts  and  things  for 
perfecting  such  sale  or  sales  thereof,  or  any  part  thereof,  as  shall 
be  requisite  and  necessary  in  that  behalf."  Under  this  letter  of 
Attorney  he  was  bound  to  make  such  contracts,  as  would  be 
most  advantageous  to  his  principals,  and  to  obtain  the  best 
{irices,  and  was  authorized  to  make  such  oontraots  or  agvse- 
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ments — ^whiohy  if  under  seal,  would  be  coTenaiits — as  weie  leqni* 
site;  and  could  bind  bis  principals  thereby.  He  could  bind 
ihem  to  make  a  good  title  by  warranty  deed,  or  otherwise.  The 
Authority  was  plenary  to  bind  the  principals  by  a  contract,  core- 
nant,  or  agreement,  to  secure  the  title  to  the  purchaser,  and  he- 
oould  execute  a  deed,  conveyance,  or  assurance,  with  such  cor- 
enantsaswere  necessary  to  procure  the  best  prices  and  the  most 
adTantageous  terms  of  sale.  We  think,  therefore,  that,  under 
this  letter  of  attorney,  he  was  fully  authorized  to  execute  the 
deed  to  the  plaintiff  with  the  covenants  therein  contained,  and 
hj  such  covenants  Cadwallader  and  Astley  were  obligated 
to  assure  the  title,  and  the  defendant  did  not  exceed  his  ai^or-^ 
itj  and  was  not  liable  in  this  action. 

The  judgment  of  the  county  court  is  reversed. 


Bbown  V.  Wadswobth  et  al. 

tu  VnxoRx,  170.] 

Axaxn>JOJLTiov  or  Ooubt  Mabtial  or  of  any  other  tribanal  of  ipooial  Jnifs- 
diotioD,  can  not  be  avoided  in  a  collateral  action,  for  irregularity  In  the- 
proceedings,  where  the  ooort  had  jurisdiction  both  of  the  sal^eot-matter 
and  of  the  person. 

Ibxspass.  Plea  in  bar,  that  prior  to  the  bringing  of  this  action, 
plaintiff  being  a  member  of  a  militia  company,  after  being  duly 
warned,  failed  to  attend  at  a  meeting  of  the  company,  wherefore 
he  was  amerced  a  fine,  and  was  summoned  to  show  cause  upon 
a  day  certain  before  a  court  martial  of  his  regiment,  why  judg- 
ment should  not  be  rendered  against  him  for  the  amount  of 
the  fine;  that  the  said  summons  was  served  on  plaintiff  by  read- 
ing the  same  to  him.  That  afterwards,  upon  the  day  mentioned 
in  the  summons,  judgment  was  recovered  against  plaintiff  in  said 
court  martial  for  the  amount  of  his  fine.  That  defendant  Wads- 
worth,  in  his  capaciiy  of  field  officer  of  the  regiment,  issued 
execution  on  the  judgment,  and  delivered  it  to  the  other  defend- 
ant, who  levied  the  same  upon  a  cow  belonging  to  plaintiff, 
wherein  consisted  the  supposed  trespass  mentioned  in  the  declara- 
tion. Plaintiff  replied  that  he  had  not  been  served  prior  to  the 
trial  with  copies  of  the  charges  and  specifications  upon  which  h» 
was  tried.  Defendants  rejoined  that  the  plaintiff  was  present  at 
the  court  martial  in  person  and  by  attorney,  and  that  the  matters 
aet  forth  in  his  replication  were  matters  in  defense,  which  should 
liave  been  relied  upon  then.    Plaintiff  demurred  to  the  rejoinder; 
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Imt  the  plaading  was  sustained  hy  the  oourt  below,  which  gave 
judgment  for  defendants. 

H.  AdamSf  for  the  plaintJiT. 

W.  W.  WkUe,  contra. 

By  Ooiirt,  BEDnKLD,  J.  The  only  question  to  be  determined 
in  this  case  is,  whether  the  proceedings  of  the  court  martial  can 
be  avoided,  for  the  insufficiency  of  the  notice  to  the  plaintiff. 
In  regard  to  these  summary  and  special  jurisdictions,  it  has 
long  been,  settled,  that  any  matter,  which  goes  to  show  a  want 
of  jurisdiction,  either  of  the  subject-matter  adjudicated,  or  of 
the  person  of  the  alleged  delinquent,  may  be  shown,  to  avoid 
the  effect  of  their  judgments.  But  where  they  have,  as  in  the 
present  case,  jurisdiction,  both  of  the  subject-matter,  and  of  the 
person  of  the  party,  the  effect  of  their  adjudication  can  not 
be  avoided,  by  any  circumstantial  irr^gularitj  in  the  detail  of 
the  proceedings,  either  before  or  at  the  time  of  trial.  As  Lord 
Ellenborough  said,  in  the  case  of  TarleUm  v.  TarleUm,  4  Mau.  & 
8el.  21,  in  regard  to  a  foreign  judgment,  "  The  trial  in  this  ac- 
tion is  not  in  the  nature  of  a  writ  of  error  upon  the  proceed- 
ings" in  the  court  martial.  Their  jurisdiction  being  fully  shown, 
the  plaintiff  is  bound  l^  the  amercement:  Darling  t.  Bowen^  10 
YL  148.  Oase  in  Washington  couniy,  July  term,  1889,  not  yet 
reported. 

Judgment  affirmed. 


Adjudigatiov  or  a  Ck>UBT  in  a  matter  over  which  It  has 
tioQ  oan  not  be  avoided  in  a  coUateral  proceeding  for  irregularity.  There  it 
no  distinotion  in  this  respect  between  oonrta  of  general  and  ooorts  of  inferior 
Jnriediotion:  See  Bloom  y.  Burdkk,  37  Am.  Dea  809,  note;  Atkmsv.  Kimtm. 

«ld.  084.  end  note,  and  oasee  cited. 


Wainwright  v.  Skraw. 


[16  ▼■■MOST,  316.] 

AgaiamiiT  to  Fat  nr  Kind,  if  not  Dibohabgxd  at  tb>  MATUBnr  or 
TBI  Obuoatiov  by  a  delivery  of  the  good%  may  be  treated  by  the  obligee 
at  an  agreement  to  pay  in  cash,  and  he  may  maintain  a  general  aotkn  of 
OftiMiptit  thereon. 

Buavrm  or  Fkattm— Upom  a  Jodvt  Salb  to  Two,  Both  VnrDBis  abb 
FUHGiPALS,  though  the  artide  sold  might  have  been  intended  by  them 
for  the  individnal  nee  of  one;  and  therefore  the  undertaking  of  the  other 
is  not  required  by  the  statute  of  frauds  to  be  in  writing. 

Von  or  wmoH  Wobdb  Inbioativb  ov  thb  Tdcb  or  Patmbiit  abb  Omr- 
«BD^  ai  is  the  oase  where  the  note  is  payable  "one  after  dafee^"  isiroid  for 
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vuwrtamty,  and  oan  noi  be  Aided  by  p^rol  evidenoe  an  to  the  tune  of 
peyment  intended. 
A«iifT  OB  SxBVANT  MAT  BB  A  WiTirx88  f OT  bis  princi|ML 

AssuHPsrr.  The  dedaiation  contained  three  counts,  the  fizst 
two  upon  the  note  executed  by  defendants  to  plaintifls  and  de- 
■eribed  in  the  opinion,  and  the  last  a  count  for  goods  sold  and 
deHyered.  The  court  below  was  of  the  opinion  that  the  note 
was  Toidy  and  therefore  disregarded  the  counts  based  upon  it. 
Upon  the  other  count,  the  court  before  whom  the  trial  was  had 
without  a  jury,  rendered  judgment  for  plaintifls.  The  deposi- 
tion of  Brown,  the  agent  of  plaintiib,  who  sold  to  defendants 
the  store,  for  the  recovery  of  the  price  of  which  this  action  ia 
brought,  was  introduced  on  the  trial  to  show  the  circumstances 
under  which  the  sale  was  made,  and  was  admitted  over  the  ob- 
Jeetions  of  defendants.    The  other  facts  appear  from  the  opinion. 

E.  D,  Barber,  for  the  defendants. 

O.  Seymour,  oovUra, 

"Bj  Clourt,  BmnneTT,  J.    This  is  an  action  of  oMwmpeU,  upon 

'  a  special  promise,  and  the  declaration  also  has  a  general  count. 

The  recovery  was  upon  the  general  count.    The  case  has  been 

•  defended  with  zeal  and  ability,  and  all  has  been  made  out  of  the 

'  defnise,  which  the  case  was  susceptible  of,  but  the  court  are  not 

'  eonvineed  that  there  was  error  in  the  proceedings  of  the  county 

court.    The  deposition  of  Brown  states,  in  substance,  that  both 

the  defendants  applied  to  him  to  buy  a  stove  for  Straw's  use,  and 

ihat  the  witness,  as  the  agent  of  tixe  plaintiffs,  sold  them  one 

upcMn  their  jcHut  responsibiliiy,  at  a  given  sum,  payable  in  cattle 

at  a  given  day,  and  if  not  paid  in  cattle,  to  be  paid  in  grain  in  a 

given  period  thereafter.    It  is  insisted,  in  argument,  that  the 

general  action  can  not  be  sustained,  inasmuch  as  there  was  a 

special  contract  for  the  stove,  payable  either  in  cattle  or  in  grain. 

It  is  to  be  remarked  that  the  time  of  credit  had  expired  before 

the  suit  was  brought;  and  in  Way  v.  Wakefield,  7  Yt.  223,  it  was 

held  that  the  general  action  would  well  lie  for  a  harness,  sold  at 

-m  given  price,  payable  in  boards,  after  there  had  been  a  breach 

of  the  contract.    This  case  is,  I  think,  according  to  the  current 

of  English  authorities;  and  must  be  regarded  as  settling  the 

law  in  this  state.    In  the  present  case,  the  price  of  the  stove 

agreed  upon  was  so  many  dollars,  and  not  for  a  given  quantity 

of  grain.    The  debt  had  not  been  paid  in  the  property  at  the 

time  agreed  upon,  and  it  had  become  absolutely  a  cash  demand. 

After  this,  there  seems  to  be  no  reason  why  the  general  action 
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will  not  lie,  as  well  as  it  would  if  the  debt  had  been  originally 
payable  in  money. 

It  is  also  objected  that  the  contract,  so  far  as  Cunningham  is 
concerned,  is  within  the  statute  of  frauds.  To  bring  a  case 
within  the  statute  of  frauds,  it  is  necessary  that  the  undertak- 
ing should  be  collateral  to,  and  in  aid  of,  the  promise  of  an- 
other. But  in  the  present  instance,  the  promise  of  the  defend- 
ants is  joint.  They  both  made  the  purchase,  and  upon  their 
joint  responsibiliiy.  It  is,  also,  said  that  the  general  action  will 
not  lie  against  Cunningham,  as  he  stands  but  a  surety  for  Straw. 
If  such  was  the  relation  of  the  parties,  there  would  be  weight 
in  the  objection.  But  such  is  not  the  case.  To  create  this  re- 
lation the  sale  should  have  been  made  to  Straw  alone.  The 
fact  that  it  might  have  been  for  the  individual  use  of  Straw,  is 
not  sufficient  to  create  the  relation  of  principal  and  surety.  It 
is  said  that  the  note,  given  by  the  defendants,  upon  the  sale  of 
the  property,  precludes  the  general  action.  The  note,  if  it  may 
be  called  such,  is  payable  to  J.  &  —  Wainwright,  with  cattle  in 
one  —  from  the  first  of  October  next,  or  "  merchble''  grain  by 
the  first  of  January  following.  The  uncertainty,  appearing  upon 
the  face  of  this  note,  is  such  as  to  render  it  void.  We  can  not, 
by  intendment,  supply  the  name  of  Bufus,  nor  the  word  year 
after  the  word  one.  We  might  as  well  intend  it  payable  in  one 
month,  as  one  year.  The  case  falls  within  the  principle  of  the 
case  of  Brmtm  v.  Bebee,  1  D.  Chip.  227  [6  Am.  Dec.  728],  in 
which  it  was  held  that  a  note,  by  which  the  defendant  promised 

to  pay  the  plaintiff  sixteen by  the  first  day  of  May,  then 

next,  was  a  nullity.  In  such  case,  parol  evidence  can  not  be 
received  to  give  effect  to  the  intention  of  the  parties.  Besides, 
it  is  a  principle  of  the  common  law,  that  one  simple  contract  is 
not  a  merger  of  another;  and  it  is  held  in  New  York,  and  this 
is  probably  the  English  law,  that  a  negotiable  note  is  not  a 
merger  of  the  original  cause  of  action,  so  as  to  preclude  a 
right  of  recovery  thereon,  if  the  note  is  brought  into  court  to 
be  surrendered  up. 

It  might  seem  that  the  case  of  Hutchvns  v.  OlciUt,  4  Yt.  549 
[24  Am.  Dec.  634],  somewhat  extended  the  doctrine  of  merger, 
but  I  am  not  aware  of  a  case  in  which  we  have  extended  it  to  a 
note  not  negotiable.  In  the  case  before  us,  there  was  no  evi- 
dence of  any  agreement,  that  the  note  should  be  received  in 
satisfaction  of  the  stove.  No  such  fact  is  found  by  the  county 
court.  Brovm  was  clearly  a  competent  witness,  and  his  deposi- 
tion properly  admitted.    It  is  a  well-settled  principle,  founded 
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npon  public  convenience  and  necessily,  that  a  mere  agent  or 
servant  is  a  witness  for  his  principal:  Greenl.  Ev.  459.    In  this 
light  the  deponent  stood  to  the  plaintiffs. 
The  judgment  of  the  couniy  court  is  affirmed. 

In  Cmmer  ▼.  RwUk^  7  How.  (Mias.)  176;  8.  C,  ante,  69,  »  note  simOar  to 
that  mad  npon  in  the  principal  case  wm  before  the  coort;  that  ii,  one  in 
whioh  words  ezpreedTO  of  the  time  of  payment  were  omitted;  and  it  was  held 
that  the  note  was  not  void  for  onoertainty,  bat  the  words  omitted  might  be 
faiserted,  and  the  note  declared  nponas  it  would  have  been  had  it  been  dxmwn 
out  aooording  to  the  intention  of  the  parties. 


Foot  v.  Kxttohum.    Ketghum  v.  Foot. 

[15  YSBMOOIT.  368.] 

Iv  EQurrr,  whebb  Ducakdb  arb  in  Reality  Mutual,  Thst  mat  bb  Sb* 
Off,  thoagh  they  are  not  nominally  mutnaL  Thus  where  a  note  executed 
to  a  firm,  has  become  the  separate  property  of  one  of  the  partaiers,  a 
demand  due  to  its  maker  by  this  partner,  may  be  set  off  against  the 
judgment  obtained  by  him  on  the  note  in  the  firm  name. 

AssiaNBB  Of  A  Ghosb  IK  Action  takes  subject  to  all  the  equities  existing 
in  the  original  debtor. 

AssiONMENT  Of  A  Nbootiablb  Instbumbnt  aftbb  IT  IS  Pa8T  Dub  is  of  uo 
greater  effect  than  the  assignment  of  any  other  chose  in  aotion,  and  the 
assignee  is  subjected  to  the  same  set-offs  as  was  his  assignor. 

F^MiSB  BT  Dbbtor  TO  PAT  AN  ASSIGNEE  docs  not  Create  an  cstoppel  whsn 
it  is  made  posterior  to  the  assignment 

Bill  in  equily.    The  case  is  stated  in  the  opinion. 

(7.  Linsleyy  for  Ketchum  &  Shaw  and  Allen  Setchum. 

H.  Seymour  and  P.  Starr ^  for  Harriett  S.  Foot. 

By  Court,  Bennxtt,  J.  This  case  has  come  before  us  by  an 
appeal  from  a  decree  of  the  chancellor  of  the  third  judicial  dr- 
ouit,  and  we  are  called  upon  to  revise  his  proceedings.  In 
February,  1836,  the  oratriz  was  indebted  to  Ketchum  &  Shaw, 
in  about  the  sum  of  four  hundred  dollars,  and  gave  them  hex 
note,  payable  to  their  order  on  demand.  The  note  has  been 
prosecuted  to  final  judgment,  and  the  object  of  this  bill  is  to 
procure  a  set-off  of  a  claim  which  the  oratrix  has  against  Joseph 
C.  Ketchum,  in  payment  of  the  judgment  on  the  note.  Hie 
first  question  which  presents  itself,  is,  whether  the  oratrix  is  en- 
titled to  the  prayer  of  her  bill,  as  against  Ketchtun  &  Shaw. 
We  think  it  is  well  established  by  the  testimony,  that  when  the 
note  was  given,  it  was  understood  by  the  parties  that  it  should 
become  the  private  property  of  Joseph  C.  Ketchum.    The  testi- 
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tnonj  of  Charles  K.  Foot  is  full  that  such  was  the  previous  un* 
derstanding  between  the  oratriz  and  Mr.  Shaw,  and  that  it  was 
•expected  that  her  claims  against  Joseph  G.  Ketchum  would  be 
applied  on  the  note.  The  evidence  is  very  ample  that  the  note 
4id,  in  fact,  become  the  private  property  of  Ketchum;  and  no 
•question  is  made  upon  the  evidence  as  to  his  insolvency;  and» 
indeed,  none  can  be  made;  and  the  note  remained  in  the  posses- 
sion of  Ketchum,  up  to  the  time  he  absconded,  in  November, 
1887.  Though  the  rule  in  chancery,  as  well  as  at  law,  to  author- 
ize a  set-off  requires  the  debts  to  be  between  the  same  parties, 
yet,  if  the  demands  are,  in  realiiy,  mutual,  though  not  nomi- 
nally so,  and  equity  requires  a  set-off  to  be  made,  chanceiy  will 
make  it.  It  was  so  done  in  the  case  of  Ferris  v.  Burton,  1  Yt. 
439.  This  is  according  to  the  usual  course  of  chancery  proceed* 
ing;  and  it  is  too  clear  to  admit  of  debate,  that  as  between  the 
parties  to  the  original  bill,  this  is  a  proper  case  for  a  set-off. 

But  the  important  question  arises  on  the  cross-bill  of  Allen 
Ketchimi,  who  claims  to  come  in  as  the  assignee  of  Joseph  C. 
Ketchimi.  Has  he  an  equal,  or  a  superior  equity  to  the  oratriz, 
which  will  enable  him  to  defeat  the  set-off?  There  seems,  from 
the  testimony,  to  be  some  uncertainly  as  to  the  manner,  the 
object,  and  conditions,  upon  which  the  note  of  Mrs.  Foot  went 
into  the  ppssession  of  Allen  Ketchum.  It  was  not  included 
with  the  other  demands  in  the  written  assignment  of  Joseph  C. 
Ketchimi.  It  is  not  indorsed;  neither  is  its  transfer  evidenced 
by  any  note  or  memorandum  in  writing.  If  Joseph  C.  Ketchum, 
418  it  is  claimed,  on  the  eve  of  his  leaving  the  state,  passed  the 
note  over  to  Mr.  Drury  for  the  benefit  of  the  orator  in  the  cross- 
bill, yet  it  was  to  indemnify  him  against  liabilities  which  he  had 
previously  incurred,  and  not  upon  any  new  consideration  ad- 
vanced at  the  time.  It  was  long  after  the  note  had  ceased  to  be 
-current,  and  in  violation  of  all  good  faith  between  Joseph  0. 
Ketchum  and  his  mother-in-law,  Mrs.  Foot.  No  legal  title  to 
this  note  passed  to  Allen  Ketchum,  but,  at  most,  only  an  equi- 
table one;  and,  standing  upon  his  equity,  he  can  not  be  in  a 
better  condition  than  Joseph  C.  Ketchum  himself,  and  no  new 
•^uity  is  created  by  force  of  the  assignment. 

It  is  a  well-settled  doctrine  that  the  assignee  of  a  chose  in  ac- 
tion takes  it,  subject  to  all  the  equity  existing  at  the  time,  in  the 
original  obligor  or  debtor:  Turton  v.  Benson,  1  P.  Wms.  496; 
•Coles  V.  Jones,  2  Vem.  692;  Mwrry  v.  Lylbum,  2  Johns.  Ch.  442; 
Norton  v.  Eose,  2  Wash.  233,  254.  Though  the  note  was  nego- 
tiable, yet,  as  it  was  not  negotiated,  and  passed  after  it  ceased 
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to  be  otment,  the  law  merchant,  as  applicable  to  commercial 
paper,  can  not  aid  the  orator  in  the  cro-^^-bill.  All  the  claima 
of  Mm.  Foot  against  Joseph  C.  Ketchum  ucci-ued  before  ho 
parted  with  the  note.  When  she  consented  to  give  the  note» 
nmning  to  Ketchum  &  Shaw,  she  was  assured  the  note  was  to 
become  the  pxiyate  property  of  Ketchum;  that  any  claims  which 
she  might  have  against  Ketchum  might  be  brought  in  in  payment 
of  it;  and,  after  the  settlement  between  Ketchum  &  Shaw,  by 
which  this  note  became  the  property  of  the  former,  and  while> 
he  was  renting  the  store  of  Mrs.  Foot,  and  was  the  owner  and 
holder  of  this  note,  there  was  an  express  agreement  between 
them,  that  her  claims  should  be  set  off  on  the  note,  and  that  the^ 
lialance,  if  any,  should  be  paid  out  of  the  sale  of  her  house, 
which  Ketchum,  at  that  time,  contemplated  buying.  But  the^ 
house  was  not  sold;  and  Ketchum  rented  the  same  up  to  the 
time  he  left  the  countiy.  In  addition  to  this,  Ketchum  is  in- 
soWent.  Here,  then,  we  think  there  is  an  equily  in  Mrs.  Foot 
to  have  the  set-off  made,  superior  to  any  which  attaches  to  Allen 
Ketchum,  and  of  which  she  ought  not  to  be  defeated  by  force  of 
the  assignment. 

It  has  been  said,  in  argument,  that  while  the  note  was  in  the- 
hands  of  Allen  Ketchum,  Mrs.  Foot  promised  to  pay  it;  and 
that  she  has  thus  precluded  herself  from  the  set-off.  But  from 
all  the  testimony  in  the  case,  and  the  circumstances  attending- 
the  transaction,  the  fact  of  such  promise  being  understandingly 
made  rests  in  doubt.  If  such  promise  was  made,  it  most  prob- 
ably had  relation  to  the  payment  of  such  balance  as,  in  the  end, 
might  be  found  due.  It  is  evident  that  Mrs.  Foot  was  not  in  a 
situation  to  liquidate  her  claims  against  Joseph  C.  Ketchum,  at 
any  of  the  interviews  between  her  and  Mr.  Drury;  and,  it  is  quite 
probable,  was  not  advised  as  to  what  the  precise  standing  of 
their  relative  claims  in  justice  should  be.  But  if  there  had  been 
an  absolute  promise  to  pay  the  note,  still  it  would  not  operate 
as  an  estoppel  to  this  claim  for  the  set-off.  It  was  without  con- 
sideration, made  after  Allen  Ketchum  had  taken  the  note,  and 
while  J.  C.  Ketchum  was  insolvent,  and  out  of  the  country,  and 
was,  in  no  way,  made  a  ground  of  action  by  Allen  Ketchum.  If 
he  had  been  induced  to  act  upon  it  to  his  prejudice,  it  might 
have  merited  a  different  consideration.  Such  evidence,  when  in- 
vestigating the  standing  and  amount  of  her  account,  could  be 
urged  with  propriety  upon  the  consideration  of  the  triers;  and 
probably  it  might  have  been,  in  this  very  matter,  before  the 
auditors. 
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Before  a  seiroff  can  be  made,  it  is  necessary  that  the  account 
should  hare  been  liquidated  by  a  master,  or  by  some  other  means. 
In  the  present  case,  Allen  Ketchimi,  claiming  to  be  the  assignee 
of  the  note,  commenced  his  action  on  the  note,  and,  as  matter 
of  defense,  Mrs.  Foot  filed  her  declaration  on  book  against 
Joseph  C.  Eetchum,  in  offset.  The  counsel  for  Allen  Eetchum, 
who  appear  upon  the  record  for  Eetchum  &  Shaw,  appeared, 
and  submitted,  in  the  declaration  on  book,  to  a  judgment  to  ac- 
count, and  the  matter  went  to  auditors.  The  counsel  for  Allen 
Eetchum  appeared  before  the  auditors  with  the  private  account 
of  Joseph  C.  Eetchum;  and  there  was  a  full,  and,  for  aught  that, 
appears,  an  impartial  trial;  and  the  allegation  that  the  account 
allowed  by  the  auditors  was  unjust  and  fraudulent  is  without 
eridence  to  support  it.  All  the  evidence  relative  to  the  accounts- 
now  before  us  was,  or  might  have  been,  before  the  auditors.  Mr. 
Druiy  might  as  well  have  been  examined  as  a  witness  then  a» 
now,  and,  for  aught  that  appears,  was  examined.  The  auditors- 
were  competent  men,  whose  impartiality  and  integrity  is  not  to  be^ 
questioned.  The  claims  of  Mrs.  Foot  were  defended  against  by 
the  same  counsel  who  now  appear  to  contest  them,  and  who  then 
Had  the  same  means  of  knowledge  relative  to  them,  which  they 
now  have. 

In  regard  to  the  account  of  Mrs.  Foot,  which  accrued  before 
the  settlement  of  Eetchimi  &  Shaw's  account  by  the  giving  of 
the  note,  and  about  which  much  has  been  said,  the  auditors 
find  it  was  not  included  in  that  settlement.  The  settlement 
was  made  by  Shaw,  and  it  is  quite  reasonable  to  suppose  that  he^ 
might  not  settle  the  private  accounts  of  his  partner.  The  audi- 
tors allowed  to  Mrs.  Foot,  for  washing,  over  two  years,  for 
lamps,  wood,  making  fires,  and  for  watching  and  nursing,  one 
hundred  and  fifty-six  dollars.  Though  this  might  seem  to  be  a 
large  sum,  yet,  whether  reasonable  or  not,  must  depend  upon 
the  circumstances  of  the  case.  The  physicians  who  attended 
Mr.  Eetchum  in  his  sickness,  and  who  testified  before  the  audi- 
tors, and  whose  testimony  was  taken  in  the  chancery  court,  did 
not  think  it  an  unreasonable  sum.  They  probably  have  as  good 
a  knowledge  about  it  as  any  one.  The  report  of  the  auditors, 
when  returned  to  the  county  court,  was  accepted  without  ob- 
jection. The  auditors  did,  no  doubt,  what  they  thought  right, 
though  their  proceedings  are  now  strongly  called  in  question; 
but  if  we  are  not  to  consider  the  proceedings  upon  the  declar- 
ation on  book  as  conclusive — as  res  adjudicaJta — ^but  that  it  ia 
within  the  power  of  the  court  to  open  the  account  to  further 
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liligatioii  before  a  master,  still  there  would  be  no  good  reason 
to  suppose  that  better  justioe  would  be  done  by  the  master,  in 
this  respect,  than  has  been  already  done  by  the  auditors.  In* 
deed,  considering  there  has  been  the  lapse  of  about  five  years, 
since  the  accounts  have  been  adjusted  by  the  auditors,  there  is 
the  less  probability  of  a  just  result.  On  the  whole,  though  it 
is  possible  injustice  has  been  done,  the  court  see  no  good  reason 
for  sending  tiiese  accounts  to  a  master;  and  we  are  disposed  to 
adopt  the  liquidation  by  the  auditors.  Nothing  should  be  al- 
lowed to  Mrs.  Foot  on  the  Ferry  note;  but  she  is  entitled  to 
have  allowed  her  the  small  amount  coUeksted  of  Dunning.  The 
amount,  and  the  time  of  its  receipt,  are  given  in  the  testimony 
of  Mr.  Barber.  This,  added  to  the  amount  reported  by  the 
auditors,  with  the  interest,  exceeds  the  amount  due  on  the  note 
in  controversy.  The  set-off  was  properly  made  by  the  chancel- 
lor;  and  as  Allen  Eetchum  has  resisted  it  against  equity,  he 
should  pay  costs  upon  his  cross-bill. 

The  decree  of  the  chancellor  should  be  a£Brmed,  with  addi- 
tional costs,  and  the  cause  is  remitted  to  the  court  of  chanceiy, 
to  be  proceeded  with  accordingly. 


Cleveland  v.  Woodwabd, 


[15  YBBM OHT,  803.] 

(hn  PiSTNXB  OJLV  NOT  Plbad  thz  Nok-joikdeb  or  A  OoPARTHXB  in  abate* 
ment,  where  the  contract  upon  which  the  action  is  faron^^t  wai  entered 
into  by  plaintiff  with  him  alone,  and  without  knowledge  that  it  had  lef- 
erenoe  to  a  partnership  transaction. 

AonoN  upon  a  book  account.  The  opinion  sufficiently  states 
the  case. 

S.  H.  and  E.  F,  Hodges^  for  the  plaintiff. 

By  Court,  Williams,  C.  J.  This  case  seems  to  be  condusively 
settled  by  authority.  The  plaintiff  had  dealings  with  the  de- 
fendant. The  only  dispute  is  in  relation  to  the  four  last  itema 
in  the  plaintiff's  account,  which  were  for  labor  performed  on  a 
farm,  of  which  the  defendant  and  Stillman  Woodward  were  own- 
ers, and  which  they  carried  on  in  company.  The  defendant  con- 
tracted with  the  plaintiff  for  the  labor,  who  did  not  know  of  the 
existence  of  the  company  until  after  the  commencement  of  this 
suit.  If  these  items  are  disallowed,  the  balance  would  be  due  to 
4he  defendant.    It  is  to  be  remembered  that  it  is  only  in  tbia 
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ttotion  that  adTantaga  can  be  taken  of  the  non-joinder  of  a  joint 
debtor,  on  trial  of  the  merits.  It  is  settled  that  a  plaintiff  can  not 
be  compelled  to  be  a  creditor  of  two,  one  of  whom  he  did  not 
know,  as  his  joint  debtors,  and  not  be  the  sole  creditor  of  the 
one  he  does  know.  In  the  case  of  DvJbois  v.  Luderi,  6  Taunt. 
€09,  it  was  decided  that  if  a  man  enters  into  a  contract  with  one 
person,  not  knowing  he  has  a  partner,  it  is  competent  for  that 
partner,  being  sued,  to  plead,  in  abatement,  that  he  has  other 
partners  who  are  not  joined.  That  case,  however,  stands  alone» 
and  is  opposed  to  the  decision  in  the  case  of  Baldney  v.  Biichie, 
1  Stark.  N.  P.  Cas.  888;  Doe  v.  Ohippenden,  there  cited;  to  the 
opinion  of  Lord  Eldon  in  Ex  parte  Norfolk,  19  Yes.  456,  and 
directly  overruled  by  Lord  Tenterden,  in  MuUett  v.  Hook,  Moo. 
A  M.  88,  and  by  the  court  of  king's  bench,  in  the  case  of  De 
Mautort  v.  Saunders,  1  Bam.  &  Adol.  898.  By  these  cases,  it 
is  fully  settled  that,  even  in  the  case  of  a  general  partnership, 
if  a  contract  is  made  with  one  of  two  partners  alone,  and  the 
plaintiff  is  not  aware  that  he  is  dealing  with  the  partnership, 
and  it  is  not  disclosed  to  him  by  the  defendant  with  whom  he 
deals,  the  non- joinder  can  not  be  pleaded  in  abatement.  A  for-' 
iiori,  it  can  not  be  done  in  the  action  on  book,  where  a  failure 
to  recover  might  endanger  all  the  securily  he  may  have  by  at- 
tachment for  his  debt. 
The  judgment  of  the  county  court  is,  therefore,  affirmed* 


Hunt  v.  Thubman. 

[15  VnxoiiT,  836.] 

UvDMB  A  CoMTBAcr  TO  DsLiVKB  WooD  TO  A  Labok  Amouvt  before  »  day 
oertain,  the  delivery  need  not  be  of  the  entire  amount  at  the  same  time, 
bat  may  be  of  portions  upon  aeveral  daya,  and  the  delivery  of  each 
portion  vests  title  in  the  vendee,  and  sabjects  him  to  the  risk  of  fatura 
loss  of  the  property. 

Placb  or  Deuvebt  Mentioned  in  a  Wbittsn  Ck>NTRj^cT  or  Sale  may 
be  changed  by  subsequent  parol  agreement. 

Deuvebt  bt  a  Vbndob  is  StrmciBNT  where  all  has  been  done  by  him  that 
he  may  do,  though  something  remains  to  be  accomplished  by  the  vendee. 
Thus  the  delivery  of  wood  sold  by  the  cord  may  be  sufficient,  thou£^  it 
has  not  been  measured  by  the  vendee. 

Actios  on  book  account.  From  the  report  of  the  auditors 
appointed  to  take  the  account,  it  appeared  that  plaintiff  and  de- 
fendants had  in  1839  entered  into  a  smitten  agreement  whereby 
plaintiff  agreed  to  deliver  before  July  1,  1840,  on  Gibbs  & 
Bjram's  dock,  from  three  hundred  to  one  thousand  cords  of 
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wood  of  a  certain  quality  at  two  dollars  a  cord,  and  defendants 
agreed  to  take  the  wood  at  that  price.  Defendants  afterwards 
discovered  that  the  steamboats  to  which  thej  intended  selling 
the  wood  did  not  stop  at  Qibbs'  dock,  and  therefore  requested 
plaintiff  not  to  delirer  the  wood  there.  The  wood,  to  the  amount 
in  all  of  seyen  hundred  and  sixty-two  and  one  half  cords,  was 
piled  by  plaintiff  on  the  lake  shore  south  of  Oibbs'  dock,  and 
there  was  cTidence  that  this  place  was  agreed  to  by  defendants  as- 
a  place  of  deliveiy.  After  the  wood  had  been  piled  up,  plaintiff 
often  requested  defendants  to  measure  the  same,  but  they  neg- 
lected to  do  this,  until  the  third  day  of  July,  1840,  when  they 
caused  it  to  be  measured  by  Captain  Boardman.  Before  this, 
owing  to  an  unusually  high  rise  in  the  waters  of  the  lake,  part 
of  the  wood  on  the  shore  was  washed  away.  Plaintiff  claimed 
that  he  was  entitled  to  compensation  under  the  contract  for  this 
wood,  and  this  was  the  matter  at  issue  between  the  parties.  Upon 
the  report  of  the  auditors  the  court  below  rendered  judgment 
in  favor  of  plaintiff. 

R,  JR.  Thrall  and  J,  CoUamer,  for  the  defendants. 

E.  N.  Briggs,  for  the  plaintiff. 

By  Court,  Hebabd,  J.  From  the  contract,  under  which  the 
wood  in  question  was  delivered,  it  appears  that  the  quantity  to 
be  delivered,  except  as  limited  by  a  minimum  and  maximum,  is 
not  expressed;  that  the  time  of  delivery,  is  all  the  time  between 
the  date  of  the  contract  and  the  first  day  of  July  after — and  the 
place  of  delivery,  on  Gibbs  &  Byram's  dock;  and  the  kind  and 
quality  of  the  wood  is  expressed  in  the  same  general  terms. 
The  question  is,  whether  there  was  such  a  delivery  of  the  wood 
that  was  carried  off  by  the  flood,  as  to  vest  the  property  in  the 
defendants,  and  entitle  the  plaintiff  to  recover  the  pay  for  it? 
If  the  plaintiff  has  done  everything  agreeably  to  the  terms  of 
the  contract,  there  can  be  no  doubt  of  this,  unless  the  parties 
have,  in  some  way,  varied  or  enlarged  the  contract,  subsequent 
to  its  inceptioi^ ;  and  this  is  not  shown  to  have  been  done,  so  far 
as  the  simple  fact  of  a  delivery  is  concerned.  It  appears  from 
the  auditor's  report,  that,  the  place  of  delivery  was  varied,  by 
mutual  consent  of  the  parties,  as  to  a  part  of  the  wood.  This 
is  different  from  a  contract  to  deliver  a  certain  specified  amount, 
or  value,  of  specific  articles,  in  payment  of  an  antecedent  debt. 
In  that  case,  the  whole  amount  due  must  be  delivered  on  the 
furthest  day  named.  In  this  case,  two  things  are  to  be  noticed; 
first,  the  quantity  of  wood  is  such  as  to  render  it  impossiblft 
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that  the  whole  should  be  delivered  in  one  day;  the  other  is,  that 
the  phraseology  of  the  contract  is  such  as  to  imply  that  it  was 
to  be  deliyered  on  different  days — and  the  ultimate  quantity  was 
not  specified— only  the  largest  and  smallest  quantities.  The  ex- 
pression in  the  contract  is  not,  on  or  before  a  certain  day,  nor 
on  a  certain  day — ^but  it  is  to  be  delivered  before  the  first  day 
of  July.  Whatever  wood  was  delivered  agreeably  to  the  con- 
tract became  the  property  of  the  defendants;  and  the  plaintiff 
had  no  right,  afterwards,  to  take  it  away.  The  defendants,  to 
some  degree,  assented  to  what  was  done.  One  of  them  was 
fvresent  when  some  of  the  wood  was  delivered,  and  assented  to 
ifae  place  of  depositing  it. 

The  case  of  Zagury  v.  FumeU  ei  al.,  2  Camp.  240,  is  cited  by 
defendants  to  sustain  their  objection,  for  want  of  a  delivery. 
The  governing  principles  in  the  two  cases  are  not  similar.  The 
-question  of  deHveiy  is  a  question  of  fact,  and  must,  of  neces- 
sity, be  governed,  in  a  great  measure,  by  the  nature  of  the  trans- 
4iction,  and  the  nature  and  circumstances  of  the  property  to 
be  delivered.  This  wood,  by  the  written  contract,  was  to  be  de- 
livered on  Oibbs  &  Byram's  dock;  but  the  parties,  afterwards, 
varied  this  part  of  the  contract,  by  parol.  In  other  respects, 
it  is  evident  they  intended  to  be  governed  by  the  written  con- 
tract; and  the  auditors  have  found  the  fact,  that  the  wood  was 
delivered  according  to  that  contract.  In  the  case  of  the  goat 
skins,  in  the  case  referred  to,  there  was  no  delivery,  and  noth- 
ing that  the  parties  talked  about  as  a  delivery.  They  talked 
«bout  a  sale  of  the  skins;  but  the  case  finds  that  the  usage  of 
trade  was  to  count  them  over,  and  the  duty  of  the  seller  to  do 
so,  to  see  whether  the  bales  contained  the  number  specified  in 
the  contract;  and  before  any  of  the  skins  had  been  counted,  the 
whole  were  destroyed  by  fire,  at  the  wharf  where  they  lay,  at 
the  time  of  the  sale.  The  buyer  had  never  received  them. 
They  had  not  been  moved  after  the  sale,  and  were  not  placed 
where  they  were,  by  any  consent  or  agreement  of  the  buyer;  nor 
was  the  place  of  delivery  any  part  of  the  contract  of  sale.  In 
all  these  particulars,  it  varies  from  the  present  case.  The  wood 
had  been  delivered  at  the  stipulated  place,  within  the  time 
agreed  upon,  subject  to  the  defendants'  convenience;  and  would 
have  been  measured  but  for  the  neglect  of  the  defendants. 

The  plaintiff  applied  to  the  defendants  to  measure  the  wood, 
«nd  they  told  him  that  Boardman  would  measure  it;  and  he 
oaUed  upon  Boardman  a  number  of  times,  but  he  neglected  to 
•do  it,  till  after  the  wood  was  carried  off.    We,  therefore,  think 
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that  the  plaintiff  had  done  all  that  he  could  do,  and  all  he 
bound  to  dOy  to  fulfill  his  contract. 
The  judgment  of  the  couniy  court  is  affirmed. 


GOGGSWELL    V.   BALDWIN. 

FlUHTIffV    MUST    DXOLABB    UPON    THX    GaUU    Or    AOROK   StATBD  DT   HI» 

Qbxoxval  Wbit;  but  if  the  facts  tot  forth  in  the  writ  show  the  aotioii  t» 
be  improperly  entitled  therein,  as  if  it  be  styled  an  action  of  trespaas^ 
whereas  it  shoold  be  an  action  on  the  case»  he  may  amend  in  his  declam- 
tion  b^  inserting  the  proper  name. 
It  u  thb  Dutt  of  the  Owksk  or  a  Vicious  Oow»  who  has  knowledge  of 
the  propensity  of  the  animal,  to  restrain  it,  and  he  is,  in  case  of  failure^ 
liable  for  the  damage  it  does. 

Oasb.  This  action  -was  begun  before  a  justice  of  the  peaoe.. 
The  original  writ  described  tiie  action  as  one  of  trespass,  and 
contained  a  statement  of  the  cause  of  action,  to  the  effect  that  de» 
f  endant  was  possessed  of  a  vicious  cow,  and  that  with  knowledge 
of  its  yicious  propensity  he  had  allowed  it  to  go  at  large,  and 
that  while  at  large  it  had  hooked  a  horse  belonging  to  plaintiff, 
which  had  died  from  the  hooking.  Upon  the  removal  of  the 
case  to  the  coimtj  court,  the  plaintiff  obtained  leave  to  file  an 
amended  declaration,  in  which  the  action  was  described  as 
one  of  trespass  on  the  case.  Upon  the  trial  it  appeared  that  the 
cow  had  hooked  the  horse  while  on  the  highway  going  to  the 
watering-place  for  defendant's  cattle,  and  that  the  highway  at 
the  place  where  the  accident  occurred  was  on  the  land  of  the 
defendant.  It  appeared  also,  that  the  horse  at  the  time  of  the 
accident  had  escaped  from  plaintiff,  who  had  undertaken  to  drive 
him  along  the  highway  vrithout  halter,  and  had  got  amongst  the 
cows  of  defendant,  who  were  then  being  driven,  as  before  said» 
along  the  highway  to  their  watering-place.  Defendant  re- 
quested instructions  that  this  case  showed  negligence  on  the 
part  of  plaintiff  sufficient  to  excuse  him,  and  that  moreover  the 
defendant  was  not  liable,  even  though  the  vidousness  of  the 
cow  was  known  to  him,  because  the  hooking  took  place  .while 
the  cow  was  on  the  highway,  on  her  way  to  a  watering-plaoe, 
and  on  the  land  of  defendant.  These  instructions  were  refused* 
and  defendant  excepted.  The  other  facts  appear  in  the  opimoiL 
Plaintiff  had  verdict. 

D.  Bdbert8,jun.,  for  the  defendant. 

H.  Oanfieid^  contra. 
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By  Court,  Hxbabd,  J.  By  our  statate,  the  plaintiff,  at  the 
time  he  sues  out  his  writ,  is  required,  also,  to  make  out  his 
declaration  of  his  claim,  which  goes  along  with  the  writ;  and 
this,  of  course,  must  determine  the  nature  of  the  action.  If  it 
were  usual  or  allowable  for  the  plaintiff  to  call  the  defendant 
into  court,  by  merely  stating  the  name  of  the  action,  without 
making  any  statement  or  specification  of  his  claim,  there  would 
be  more  propriety  in  regarding  the  name,  alone,  as  of  some  im« 
portance.  The  reason  for  having  the  cause  of  action  declared 
and  set  out,  is,  to  give  the  defendant  notice  of  what  is  to  be  pre^ 
ferred  against  him;  and,  that  being  done,  there  is  no  princi- 
ple of  law  better  settled  than  that  he  can  not  afterwards  change 
the  form  of  action.  The  authorities  are  full  on  this  subject. 
But  the  action,  and  consequently  the  form  of  it,  depends  much 
more  upon  the  matter  alleged  and  set  forth  as  the  ground  of  the 
claim,  than  upon  the  mere  name  that  happens  to  be  given  to  it. 

In  Garpenier  v.  Oookin^  2  Yt.  496  [21  Am.  Dec.  666],  the  court 
say  that ''  as  a  description  of  the  matter  of  demand,  or  cause  of 
action,  so  far  as  to  specify  the  general  nature  of  the  action,  is  all 
that  is  usual,  or  necessary  in  a  suit  before  a  justice  of  the  peace, 
the  plaintiff  is  at  liberty,  when  the  cause  comes  by  appeal  to  the 
county  court,  to  file  a  declaration  in  proper  form,  upon  the  par- 
ticular cause  of  action,  described  or  specified  in  the  writ.''  In 
this  case,  and  in  a  number  of  other  subsequent  cases,  in  this 
state,  the ''  nature  of  the  action,"  and  the  "  cause  of  the  action," 
and  the  ''form  of  the  action,"  are  indiscriminately  spoken  of 
when  discussing  this  question;  but  in  no  case,  I  believe,  is  any- 
thing said  about  the  name  of  the  action.  Swift  in  his  digest,  p. 
689,  uses  similar  language.  He  says,  the  plaintiff  may  amend, 
*'  provided  he  does  not  change  the  form  or  ground  of  action." 
Oowen's  treatise,  883,  is  full  on  this  point.  It  is  there  laid 
down  that "  the  cause  of  action,  stated  at  length,  shall  be  deemed 
the  true  one,"  and  not  the  name  by  which  it  is  called.  In  this 
case,  the  plaintiff,  in  his  original  declaration  before  the  justice, 
commenced  his  declaration  by  stating,  "  in  a  plea  of  trespass," 
and  then  proceeded  to  state  the  ground  of  his  complaint,  in  such 
a  way  as  did  not  admit  of  its  being  trespass — ^in  other  words,  he 
80  stated  it  as  to  make  it  trespass  on  the  case.  No  act  is  alleged 
against  the  defendant,  only  a  neglect  or  an  omission  to  do  that, 
which,  if  it  had  been  done,  the  plaintiff  would  not  have  sus- 
tained the  injury.  The  new  declaration  which  he  filed  in  the 
county  court,  counted  upon  -the  same  facts  as  the  original 
declaration,  and  recited  the  same  transaction,  and  nearly  in  the 
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«ame  words,  in  the  most  important  parts.  It  oould  not,  then, 
be  changing  the  cause  of  action,  or  the  form  of  action.  This 
•disposes  of  all  there  is  objectionable  in  the  declaration. 

The  next  objection  is  to  the  charge  of  the  court.  On  the  trial 
in  the  county  court,  the  defendant  requested  the  court  to  give 
the  jury  certain  instructions  in  relation  to  certain  negligences  of 
the  plaintiff,  on  account  of  which  he  was  not  entitled  to  recoyer; 
and  upon  this  request  to  charge  the  juiy,  and  refusal  to  chazge 
•as  requested,  the  defendant  excepts,  and  not  from  the  general 
charge  of  the  court,  in  relation  to  the  plaintiff's  right  to  recover, 
nor  from  a  charge  given  at  the  request  of  the  plaintiff.  This  is 
important  to  be  noticed  in  considering  the  case.  If  the  court 
bad  been  requested  to  charge  the  jury  in  relation  to  the  extent 
.and  nature  of  the  evil  propensity  of  the  cow,  and  the  extent  of 
the  defendant's  knowledge  of  that  propensify,  we  might  suppose 
that  all  that  is  detailed  in  the  bill  of  exceptions  is  all  that  was 
said  upon  that  part  of  the  case.  From  what  comes  to  us  in  the 
bill  of  exceptions,  it  will  be  seen  that  the  defendant  was  raising 
no  question  in  relation  to  the  evil  propensity  of  the  cow,  nor  of 
defendant's  knowledge  of  that  propensity,  but  it  was,  in  the 
first  place,  that  defendant  was  not  liable  on  account  of  the  place 
.in  which  the  injuiy  vras  sustained,  and,  in  the  next  place,  that 
the  injuiy  happened  through'  the  negligence  of  the  plaintiff,  and 
that  the  defendant,  therefore,  was  not  liable.  But  we  think  the 
defendant  was  not  entitled  to  such  a  charge,  upon  either  of  these 
points.  If  the  cow  had  this  vicious  habit,  and  this  was  known 
to  defendant,  it  was  her  duty  to  have  restrained  the  cow — 
and,  in  regard  to  the  question  of  negligence  on  the  part  of  the 
plaintiff,  that  must  depend  upon  the  attendant  facts  and  dr- 
cumstances,  and  was  properly  submitted  to  the  jury.  It  will 
be  noticed,  that  so  much  of  the  charge  as  is  set  forth  in  the  bill 
of  exceptions,  is  in  relation  to  the  request  of  the  defendant,  rela- 
tive to  those  points  already  stated,  but  does  not  pretend  to  be  a 
statement  of  the  charge  of  the  court,  in  relation  to  what  was 
necessary  to  have  been  proved  by  the  plaintiff  in  relation  to  the 
mischievous  propensity  of  the  cow,  nor  of  the  defendant's 
knowledge — and  what  the  charge  of  the  court  was,  in  relation 
to  that  part  of  the  case,  does  not  appear,  excepting  what  is  inci- 
dentally stated  in  the  other  part  of  the  charge — and  we  perhaps 
would  be  justified  in  presuming  that  the  charge  in  that  respect 
was  unobjectionable,  or  the  defendant  would  have  excepted  to 
it  at  the  time. 

The  case  finds  that  the  cow,  on  one  occasion,  had  hooked  a. 
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iiorse,  and  that  was  known  to  the  defendant,  and  she  caused 
buttons  to  be  put  upon  her  horns,  as  a  preventiye.  Only  one 
act  of  hooking,  before  the  one  complained  of,  was  proved, 
^till,  others  might  have  existed — and  how  far  the  circumstances 
tended  to  prove  it,  or  would  authorize  a  jury  to  arrive  at  that 
<x>nclu8ion,  is  not  for  this  court  to  say.  It  is  enough  to  say 
that  they  might  have  that  tendency.  But,  taking  the  charge  of 
the  court  upon  the  mischievous  propensity  of  the  cow,  as  it  has 
come  to  us,  we  discover  nothing  erroneous  in  it,  although  it 
might  have  been  more  full.  It  is  evident  the  court  did  not  in* 
iend  to  rest  it  upon  a  single  act  of  hooking,  for,  when  speaking 
of  hooking  horses,  the  court  used  the  expression  in  the  plural 
number,  and  did  not  confine  it  to  a  single  instance. 

Upon  the  whole,  we  are  satisfied  with  that  part  of  the  charge 
to  which  the  defendant  excepted;  and  in  rekktion  to  the  other, 
if  we  are  at  liberty  to  revise  it,  without  its  being  excepted  to» 
we  are  not  convinced,  from  what  appears  in  the  case,  that  there 
was  any  error. 

Judgment  affirmed. 

Thb  Ownsr  ot  a  Ferocious  Boo,  Who,  with  a  Knowlsdob  or  ns  Dn- 
POSITION  keeps  it  negligently,  whereby  it  is  enabled  to  do  injury,  is  liabla 
-therefor:  Pickering  v.  Orange,  32  Am.  Dec.  35;  Loomis  v.  TVny,  81  Id.  800^ 
4Uid  note. 


Peites  V.  Mabsh. 

[10  Tkbmoiit,  4M.] 
4>winQi  ov  Goods  Who  Rsceifts  fob  thb  Samb  as  Aitaohid  is  UMb 
in  trover  to  the  officer,  if  he  refuses  to  deliver  them  to  the  latter  upon 
demand,  although  no  actual  seizure  of  the  goods,  under  the  writ  of  at- 
tachment, preceded  the  receipt,  where  the  goods  were  at  that  time  in  the 
possession  of  the  receiptor. 

Tboyzb.    The  opinion  states  the  case. 

Charles  Marsh,  for  the  defendant. 

O.  P.  Chandler,  contra. 

By  Court,  Botoe,  J.  The  sole  question  is,  whether  the  action 
of  trover  can  be  sustained  upon  the  facts  appearing  in  this  case. 
That  troTer  will  lie,  i^  an  ordinary  case,  in  favor  of  an  officer 
Against  the  receiptor  of  goods  attached,  was  fully  decided  by 
this  court  in  Sibley  v.  Story,  8  Yt.  15.  But  it  is  urged,  that,  in 
-this  instance,  theie  was  no  sufficient  attachment  of  the  sheep, 
"to  vest  in  the  officer  the  requisite  legal  interest  to  support  this 
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fonn  of  action.  We  are  asked  to  treat  the  attadunent,  for  the 
present  purpose,  as  if  no  suoh  property  oxif^tprl  at  the  time  of 
the  alleged  sendee  of  the  writ — ^to  regard  it,  ia  all  respects,  as 
a  fictitious  attachment.  And  whilst  it  is  conceded  that,  in  thi» 
Tiew,  it  would  be  sufficient  to  uphold  the  contract  of  the  re- 
ceiptors, it  is  insisted  that  it  can  not  subject  them  in  tort. 

It  is  not  my  purpose  to  controvert  the  able  argument  which 
has  been  founded  upon  this  view  of  the  case.  Did  we  consider 
that  the  transaction  must  necessarily  be  regarded  in  this  light,  I 
should  be  disposed  to  yield  to  the  argument.  But  we  think  the 
attachment  ought  not  to  be  considered  fictitious.  The  case  shows 
that  this  defendant  actually  owned,  and  had  upon  his  foam, 
five  hundred  sheep;  that  the  officer  went  there  to  make  sezrioe 
of  the  writ;  and  that,  without  requiring  the  ceremony  of  going 
to  Tiew  the  sheep,  or  separating  the  flock,  the  defendant,  and 
another  person,  executed  a  receipt  for  three  himdred  and  fifty 
of  the  sheep,  which  the  officer  returned  as  being  attached  upon 
the  writ.  Now  there  is  no  doubt  but  that  the  legal  requisites  of 
a  Talid  attachment  are  such  as  the  counsel  has  contended  for. 
It  is  nothing  less  than  the  actual  seizure  of  property,  or  having 
it  within  the  power  and  control  of  the  officer.  But  this  defini- 
tion is  framed  with  reference  to  an  attachment,  in  the  strict 
sense  of  a  proceeding  altogether  in  invUum — ^the  power  of  the 
law  operating  against  the  will,  or  without  the  concurrence  of  the 
party  affected  by  it.  As  against  an  unwilling  party,  or  a  third 
person,  whose  rights  are  affected,  it  must,  doubtiess,  conform 
to  this  description. 

It  is  competent,  however,  for  a  party  to  dispense  with  forme 
or  ceremonies  which  he  might  have  insisted  on,  and  still  leave 
the  attachment  effectual  as  against  himself.  He  may  consent  to 
be  treated  as  being  under  arrest,  when  the  officer  has  not  ac- 
quired the  actual  control  of  his  person;  and  so  he  may  consent 
that  his  goods  shall  be  treated  as  being  attached,  when  the  offi- 
cer has  not  actually  seized  them.  In  each  case  it  is  but  submit- 
ting to  the  power  of  the  law,  without  constraint.  And  if,  under 
such  circumstances,  the  officer  returns  the  arrest,  or  attachment, 
with  the  party's  assent,  that  return  should  be,  as  it  legally  is, 
conclusive  evidence  of  the  fact.  And  if  the  principle  here  ad- 
vanced be  a  sound  and  just  one,  the  present  is  surely  a  strong^ 
case  in  illustration  of  it.  The  property  did  exist  and  was  attach- 
able; and  but  for  the  voluntary  arrangement  between  the  de- 
fendant and  the  officer,  it  would  have  been  regularly  seized  and 
removed.    But  the  defendant  chose  to  have  it  treated  as  hdng 
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attached  (waiving  the  ceremony  of  actual  seizuie  and  removalji, 
and  undertook  to  keep  it  for  the  officer,  who,  with  his  assent, 
charged  himself  with  a  liability  for  it.  He  can  not  now  say^ 
that  his  subsequent  possession  of  the  property  was  not  subser- 
vient to  the  officer's  right.  It  appears  that  the  property  was 
afterwards  duly  demanded,  but  having  been  previously  disposed 
of,  vras  not  restored.  We  think,  that  upon  such  a  state  of  facts, 
the  action  of  trover  can  be  maintained. 
Judgment  of  county  court  affirmed. 

Beckiftob  tor  ATTAcmD  Goods,  when  estopped  from  oontndiotmg  re- 
oeipt:  Deweif  v.  lUld,  38  Am.  Deo.  376;  Lathrop  ▼.  Cook^  31  Id.  62,  and  omm 
oited  in  notes. 


POWEBS  V.   SOUTHOATB  ET  XJx. 

[15VEBllDirr,471.] 

Whkrb  thx  Pbomisxs  of  Obliqors  abb  Ssveral,  No  Admission  or  pram- 

ise  by  one  can  remove  the  bar  of  the  statate  of  limitations  as  against  th* 

others. 
Idkm— Pboxisk  of  thx  Husband  to  Pat  thb  Debt  or  thx  Wirx  incnrred 

before  coverture,  can  not  remove  the  bar  of  the  statute  of  limitations 

against  her. 

Action  upon  book  account.  From  the  report  of  the  auditor 
appointed  to  take  the  account,  it  appeared  that  to  the  action, 
which  was  for  the  recovery  of  an  account  for  medical  services 
rendered  to  the  wife  before  marriage,  the  defendants  pleaded  the 
statute  of  limitations,  and  that  plaintiff,  to  avoid  the  plea,  in- 
troduced evidence  of  a  promise  by  the  husband  that  he  would 
pay  the  debt.     The  court  below  gave  judgment  for  defendants. 

0.  P.  Chandler,  for  the  plaintiff. 

l¥acy  and  Converse,  contra. 

By  Court,  Bennett,  J.  The  question  presented  for  our  con- 
sideration is,  whether  the  declaration  of  Southgate  to  the  agent 
of  the  plaintiff,  that  he  would  see  the  amount  paid,  removed  the 
statute  bar,  which  had  then  run  upon  the  account.  To  enable 
the  plaintiff  to  recover  in  this  action,  the  bar  must  be  removed, 
both  as  to  husband  and  wife.  In  Whiicomb  v.  Whiting,  Doug. 
651,  it  was  held,  that  the  admission  of  one  of  two  joint  and 
several  promisors,  took  the  case  out  of  the  statute  as  to  both. 
Though  the  soundness  of  this  case  has  been  frequently  ques- 
tioned, and  is  opposed  to  a  case  in  Yentris,  yet  it  has  been  fol- 
lowed by  subsequent  cases  in  England,  and  the  same  case  has 
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been  recogniased,  as  good  auihoriiy  in  this  state,  in  4ihe  case  of 
Jodyn  Y.  Smith,  18  Yt.  353.  It  has  been  frequently  said  by 
judges,  however,  that  it  ought  not  to  be  extended.  The  prin* 
ciple  upon  which  part  payment,  or  other  admission  of  one,  is 
allowed  to  affect  other  parties  jointly  indebted  with  the  person 
who  makes  the  admission,  is  the  community  of  interest  between 
them,  by  reason  of  which  the  act  of  one,  in  legal  contemplation, 
is  the  act  of  all.  I  am  not  aware  that  it  has  ever  been  attempted 
to  extend  this  principle  to  a  case  where  the  promise  or  obliga- 
tion was  only  several,  and  not  either  joint,  or  joint  and  several. 
Though  the  obligation  may  have  been  joint,  yet,  when  the  com- 
munity of  interest  has  once  ceased,  the  principle  ceases  to  have 
application.  Hence,  in  the  case  of  Atkins  v.  Tredgold,  9  0>m. 
L.  20;  S.  C,  2  Bam.  &  Cress.  23,  it  was  held,  that  after  the 
death  of  one  of  two  joint,  or  joint  and  several  contractors,  his 
executors  can  not  be  prejudiced  or  made  liable,  by  a  part  pay- 
ment by  the  survivor,  after  the  lapse  of  six  years. 

If  the  promise  of  the  husband,  that  he  would  see  the  debt 
paid,  removes  the  statute  bar,  as  against  husband  and  wife,  it 
must  have  the  same  effect,  if  the  wife  be  sued  alone  for  the  debt 
upon  the  death  of  the  husband.  But  the  husband  and  wife  are 
not  joint  contractors.  The  debt  is  not  a  joint  debt  against  hus- 
band and  wife;  but  remains,  after  marriage,  the  debt  of  the  wife. 
The  husband  is  not  made  chargeable  for  the  debt  of  the  wife 
during  coverture,  upon  the  principle  that  the  marriage  makes  it 
his  debt.  If  he  dies  first,  the  debt  does  not  survive  against  his 
representatives,  whether  the  husband,  by  the  marriage,  acquired 
a  property  with  the  wife  or  not.  The  reason  assigned  in  the 
books  why  the  husband,  while  living,  should  be  a  party  to  the 
suit  with  the  wife  is,  that  judgment  may  be  against  both,  as  the 
wife  can  not  be  imprisoned  upon  a  civil  process  alone,  without 
a  violation  of  the  marital  rights.  For  myself,  then,  I  think  it 
is  clear,  that  the  husband's  admission  can  not  remove  the  bar 
as  to  the  wife,  upon  the  ground  that  they  are  joint  promisors  or 
debtors. 

But  it  may  be  thought  that  the  husband  acts  as  the  agent  of 
the  wife,  and  that,  consequently,  his  admissions  should  bind 
the  wife.  But  whence  does  he  derive  his  authority?  It  is  not, 
I  think,  one  of  the  marital  rights,  flowing  from  the  marriage. 
These  are  all  well  defined;  and  it  has  never  been  heard  of,  that 
among  these  is  to  be  found  the  right  in  the  husband,  by  his  ad- 
missions, to  remove  a  statute  bar,  which,  otherwise,  might  avail 
the  wife,  not  only  during  the  husband's  liability,  but  after  that 
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xnay  have  ceased.  "While  under  coyerkire,  the  wife  can  make  no 
promise  which  will  be  obligatoiy  upon  her;  and  much  less  can 
she  appoint  an  agent  to  make  one  for  her.  In  the  case  of  Ax- 
ton  Y.  Blahelyy  2  McCord,  5  [13  Am.  Deo.  697],  it  was  ezpresslv 
adjudged  that  the  promise  of  the  wife,  after  maixiage,  to  pay  a 
debt  contracted  while  sole,  will  not  take  the  case  out  of  the 
statute.  So  in  Pittam  y.  Ibster  et  Ux.,  8  Com.  L.  106;  S.  0.,  1 
Bam.  &  Cress.  248.  Foster,  and  the  wife  of  Noriis,  while  sole, 
had  executed  a  joint  note,  and  it  was  held  that  the  admissions 
of  Foster,  after  the  intermarriage  of  Norris  and  his  wife,  would 
not  take  the  case  out  of  the  statute  as  against  Norris  and  his 
The  case  proceeds  upon  the  ground  that  a  promise  by  the 
»,  made  after  marriage,  could  not  be  available;  and  conse- 
quently she  can  not  be  prejudiced  by  the  admissions  of  her  co- 
contractor.  To  take  a  case  out  of  the  statute,  there  must  be  an 
admission  of  the  debt,  accompanied  with  a  willingness  to  pay  it, 
or  at  least,  not  with  an  unwillingness.  As  aji  individual  mem- 
ber of  this  court,  I  think  that  Southgate  had  no  authority^ 
either  as  derived  from  a  communiiy  of  interest,  as  in  the  case 
of  joint  contractors,  or  from  the  marriage  tie,  or  from  any  au- 
thority subsequently,  by  implication,  derived  from  the  wife,  to 
make  any  admissions  which  should  defeat  the  wife  of  the  ben- 
efit of  the  statute,  if  sued  after  the  death  of  her  husband,  or 
the  husband  and  wife  when  both  are  sued  for  her  debt,  as  is  now 
the  case.  These  grounds  are  sufficient,  in  my  view,  for  affirm- 
ing the  judgment  of  the  couniy  court. 

But,  as  the  auditor  finds  the  facts,  Southgate  did  not  under- 
take or  promise,  for  the  wife,  or  for  himself  and  his  wife,  to  see 
the  debt  paid;  but  it  is,  by  its  Yery  terms,  his  sole  promise. 
Some  of  my  brethren,  who  concur  in  the  result,  think  the  case 
should  stand  upon  this  ground.  If  it  should  be  objected,  as  a 
result  of  this  doctrine,  that  it  creates  difficulties  in  suing,  where 
a  feme  covert  is  debtor,  and  the  statute  has  run;  it  is,  in  my 
opinion,  a  sufficient  answer  to  such  objection  to  say  that  that  is 
no  reason  why  a  statute,  which  has  eminently  been  styled  a 
statute  of  repose,  and  which  had  its  foundation  in  part,  as  it  is 
said,  in  the  civil  law,  as  a  punishment  for  the  negligence  of  the 
creditor,  should  not  have  its  effect  The  plaintiff  might  sue  at 
an  earlier  day.  In  the  case  before  us  the  claim  is  of  some  fif- 
teen years'  standing.  It  is  possible  an  action  might  have  been 
maintained  on  the  promise,  against  Southgate  alone,  but  this  ia 
a  point  not  before  the  court,  and  no  opinion  is  expressed  upon  it. 

Judgment  of  the  county  court  is  affirmed. 
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SALD  V.   SaBGEAIST. 


[lSTteinnT.806.] 

VmmM  A  Win  ov  ArcACHifEirT  Ibsuxd  AOAixn  On  Tbtavt  or  ocnaBor 
ov  A  Charki^  the  officer  mmy  eeixe  upon  end  take  in  his  poMewlon  the 
ehatteL 

To  Haxx  an  OmoEB  a  Tbhpa88I&  Ab  Ivixio  Hb  must  Abosb  thi 
Saici  Authobxtt  npon  which  mm  the  original  taking.  Thus  an  offieer 
who  hae  aeiaed  nnder  a  writ  of  attachment  a  chattel  in  which  the  defend- 
ant is  a  tenant  in  common,  is  not,  by  hit  sabaeqnent  sale  nnder  eaceon* 
tion  of  the  entire  property  in  the  chattel,  constitated  a  trespasser  oft 
Mlio,  who  maybe  sued  in  trespass  as  for  an  original  onlawfnl  taking. 

Tbsspabs  for  the  taking  of  a  btueaiu  Defendant  pleaded  that 
aa  constable  he  had  levied  npon  the  bnxeau,  by  yirtoe  of  a  writ 
of  attachment  issued  against  one  Walker,  who,  with  plaintiff, 
was  the  owner  thereof.  That  subsequently  judgment  had  been 
recovered  against  Walker,  in  the  action  in  which  said  writ  of 
attachment  had  issued,  and  that  thereupon,  after  the  property 
had  been  duly  advertiBed,  he  had  sold  the  same  at  public  auc- 
tion, to  the  highest  bidder,  and  that  this  constituted  the  sup- 
posed trespass  set  forth  in  plaintiffs  declaration.  Plaintiffs 
replication  traversed  the  ownership  of  Walker.  Upon  the  trial 
defendant  obtained  verdict,  whereupon  plaintiff  moved  for  judg- 
ment turn  obstante  veredicto.    The  motion  was  overruled. 

N.  Bichardson,  for  the  plaintiff. 

D.  Kellogg,  contra. 

By  Court,  Bedfdeld,  J.  Many  questions  have  been  moved 
by  the  counsel  in  the  discussion  of  this  case,  which  we  axe  not 
prepared  to  determine.  In  the  case  of  Ladd  v.  EUl,  4  Yt.  164, 
it  would  seem  to  have  been  determined,  that  a  sale  upon  execu- 
tion of  the  entire  chattel,  although  upon  the  debt  of  but  one 
of  the  tenants  in  common,  did  divest  the  title  of  the  other  ten- 
ant, and  was,  in  law,  a  conversion  of  his  interest.  Where  the 
taking  was  on  the  execution,  the  sale  would,  in  that  view,  be 
such  an  abuse  of  the  authority,  as  would  make  the  officer  a  tres- 
passer ab  initio.  We  are  now  asked  to  extend  the  same  rule  so 
as  to  make  the  taking  upon  the  original  writ  a  trespass.  The 
ease  of  MdvUle  v.  Brawn,  15  Mass.  82,  as  understood  by  ther 
same  court  in  Weld  v.  Oliver,  21  Pick.  559,  would  seem  to  be 
an  authority  to  that  extent.  But  the  case,  as  reported,  only 
shows  a  taking  on  the  same  process,  on  which  the  sale  vms 
made.  It  does  not  seem  to  have  been  much  considered,  hj 
eourt  or  counsel,  and  being  a  mere  abstract  of  the  point  decided^ 
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«an  not  be  much  relied  upon,  as  an  authoriiy.  And  it  being  a 
well-settled  point,  that  the  attachment  of  tiie  whole  properly, 
«nd  the  whole  proceedings,  under  the  first  process,  were  legal 
«nd  regular,  we  could  not  make  the  o£Scer  a  trespasser  for  any 
irregularity  in  the  sale  upon  the  execution,  which  is  a  distinct 
matter.  To  make  an  o£5cer  a  trespasser  a&  iniiio,  he  must  abuse 
the  same  authority  upon  which  was  the  original  taking.  The 
entire  doctrine  of  making  officers  trespassers  by  relation,  for 
an  abuse  of  authority  in  law,  rests  upon  not  well-defined  ground, 
which  commends  itself  to  our  sense  either  of  reason  or  justice. 
It  is  but  a  technical  rule  of  law,  and  one  which  it  would  be  al- 
most absurd,  and  wholly  unjustifiable,  to  extend  the  length  now 
asked  for.  The  Tiew  we  have  here  taken  of  this  point,  renders 
it  unnecessary  to  go  further  in  the  case. 
Judgment  affirmed. 


Wing  v.  Hublbtjbt. 

[15  TkBKOm,  607.] 
HUBBAVD   IB   HOT   LlABLB   TO  AN  ATIOBinET  ElCPLOTXD    BT    mS  Will  loT 

■enrioes  performed  In  rosiBting  a  petition  for  divorce  preferred  hy  the 
fonner,  or  in  proeeoating  a  similar  petition  for  the  latter. 

AonoN  upon  book  account.  The  main  item  in  the  account 
•consisted  in  a  claim  by  plaintiff  for  reimbursement  for  profes- 
sional services  rendered  to  the  wife  of  defendant,  in  resisting  a 
petition  for  a  divorce  preferred  against  her  by  defendant,  and 
in  prosecuting  a  cross-petition,  filed  by  her,  in  which  she  sought 
A  divorce  upon  the  ground  of  her  husband's  intolerable  cruelty. 
It  appeared  that  the  former  petition  was  denied,  and  the  latter 
granted  by  the  court.  The  court  below  allowed  this  item  in  the 
taking  of  the  account.    The  other  facts  appear  in  the  opinion. 

J,  A,  Vail  and  W,  K.  Ujpham,  for  the  defendants. 

Plaintiff,  in  propria  persona. 

By  Court,  Williams,  C.  J.  The  principal  question  in  this 
t»se  is,  whether  the  defendant  is  liable  to  the  plaintiff,  for  pro- 
'  Sessional  services,  rendered  for  the  wife  of  the  defendant,  in 
procuring  a  divorce  from  him,  and  in  resisting  the  petition, 
which  he  preferred  for  the  same  purpose.  There  was  no  en- 
gagement or  employment  of  the  plaintiff  by  the  defendant,  but 
the  services  were  evidently  performed,  contnuy  to  his  wishes 
«nd  inclination;  and  if  he  is  liable,  it  is  on  his  assent,  as  result- 
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ing  from  the  eircamstencefl  of  the  case,  implied  by  law,  eteft 
against  his  express  wishes. 

The  husband  is  liaUe  for  necessaries  famished  his  wife,  on- 
der  sach  droomstances  that  it  may  be  presamed  he  would  haT» 
consented;  bat  this  asaally  means  neoessaiy  meats,  drinks, 
clothing,  medicines,  etc.  When  he  tains  her  out  of  doors, 
without  fiiult  on  her  part,  or  she  is  compelled  to  abandon  hia 
house  on  account  of  his  cruelty,  she  carries  with  her  a  credit, 
for  such  necessary  articles  as  may  be  essential  to  her  mainte- 
nance and  support,  and  eyerything  necessary  for  her  safety  and 
preseryation.  For  this  purpose,  legal  assistance  has  been 
deemed,  in  some  cases,  to  come  within  the  meaning  of  necessa- 
ries, for  which  the  husband  is  liable.  To  exhibit  articles  of 
peace  against  him,  to  lay  him  under  bonds  to  keep  the  peace  to- 
wards her,  is  necessary  for  her  personal  security,  to  protect  her 
from  personal  riolence.  This  was  the  decision  of  Lord  Ellen- 
borough  in  the  case  of  Shepherd  v.  Machoxd^  3  Camp.  826. 
When  the  wife  was  compelled  to  institute  proceedings  against 
him,  in  law  and  equiiy,  to  comx)el  him  to  furnish  her  with  a 
support  and  maintenance,  the  legal  assistance  furnished  waa 
deemed  necessaries,  for  which  the  husband  was  made  liable: 
WxUiams  v.  Fowler,  cited  in  Clancy's  Bights  of  Married  Women, 
62.  In  all  such  cases,  it  is  for  a  jury  to  determine  whether  her 
treatment  was  such  as  to  justify  any  person  in  furnishing  her 
with  support,  or  legal  assistance,  contrary  to  the  wishes  of  the 
husband,  and  where  the  law  will  declare  his  assent  thereto. 
But  to  dissolve  the  bonds  of  matrimony  between  them,  on  her 
request,  or  to  resist  his  petition  for  that  purpose,  can  not  be 
considered  as  necessary  for  her  safeiy  or  preservation  so  as  to 
enable  her  to  procure  professional  assistance  therefor,  on  his 
credit  and  at  his  cost.  No  case  is  found  where  this  was  ever 
attempted.  In  the  ecclesiastical  courts  in  England,  costs  may 
be  decreed  in  any  case  when  the  court  think  prox>er.  Hence  it 
is  not  unusual  to  decree  costs  to  be  paid  by  the  husband,  in 
suit  for  a  divorce.  The  case  of  D'AguUar  v.  D'AgwUar,  3  Ecc. 
B.  829,  was  of  this  description.  The  courts  may,  in  such  case, 
decree  temporary  alimony,  while  the  suit  is  pending,  not  only 
for  the  support  of  the  wife,  but  to  enable  her  to  prosecute  or 
defend  the  same.  But  all  the  powers  of  this  court  on  the  sub- 
ject of  divorce  are  given  by  statute,  and  the  court  is  not  author- 
ized, either  to  decree  temporary  alimony,  or  award  costs:  JXir- 
ringion  v.  Harrington,  10  Vt.  506. 

As  the  legislature  have  not  thought  proper  to  authorize  the 
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court  to  give  cost  in  sach  case  (and  the  reasons  are  obvious  and 
forcible  why  they  should  not),  we  can  not  indirectly  amerce  the 
losing  party,  with  the  expense  of  the  proceeding,  as  we  should 
if  a  judgment  for  the  plaintiff  could  be  had  in  this  case.  If 
such  a  recovery  can  be  had  in  a  court  of  law,  it  would  necessa- 
rily lead  the  auditors  or  jury,  to  re-examine  the  ground  on 
which  the  court  proceeded  in  granting  the  divorce:  whether  the 
evidence  showed  either  the  necessiiy  or  expediency  of  prosecut- 
ing or  defending  the  petition.  Or  else,  to  avoid  this  inquiry,  a 
recovexy  must  be  permitted  against  the  husband  for  professional 
assistance  rendered  in  all  cases  of  an  unsuccessful  application  on 
his  part,  if  it  was  defended  by  the  wife,  and  in  all  cases  of  suc- 
cessful application  on  her  part.  The  refusing  the  petition  in 
the  one  case,  and  granting  it  in  the  other,  would  imply  a  fault 
and  neglect  of  duiy  in  the  husband.  And  the  rule  could  not  be 
reciprocal,  if  the  wife  was  the  guilty  party,  or  preferred  a  slan- 
derous and  groundless  petition,  unless  she  or  her  friends  could 
be  compelled  to  give  him  security  for  costs  in  case  of  failure. 
The  objections  to  a  recovexy  are  so  formidable,  and  the  case  is 
BO  wholly  imsupported  by  precedent,  that  we  are  not  prepared 
to  adopt  a  new  principle  in  relation  to  the  liability  of  the  hus- 
band, and  sustain  an  action  where  none  has  heretofore  been 
brought  or  sustained.  The  plaintiff,  therefore,  can  not  recover 
of  the  defendant  for  professional  services  rendered  on  either  of 
the  petitions,  brought  by  the  defendant  or  his  wife. 

The  question  in  relation  to  the  tender  was  decided  in  the  case 
of  Pratt  V.  OaUup,  7  Yt.  344.  Where  a  party  intends  to  rely 
upon  a  tender,  he  can  not  make  the  tender  on  the  trial  before 
the  auditors,  but  must  bring  the  money  into  court.  It  was  also 
decided,  in  that  case,  that  goods  or  services  furnished  or  ren- 
dered, after  the  commencement  of  the  suit,  became  a  part  of 
the  account,  and  the  party  furnishing  or  rendering  them,  was 
not  obliged,  at  a  time  subsequent  to  the  charge,  and  while  the 
suit  was  pending,  to  receive  the  pay  for  a  single  charge,  at  the 
hazard  of  having  this  payment  turn  the  suit  against  him.  If  this 
produces  either  inconvenience  or  injustice,  it  can  not  be  remedied 
by  the  court,  but  must  be  the  subject  of  legislative  enactment. 
The  judgment  of  the  county  court  is  reversed,  and  judgment 
will  be  rendered  for  the  plaintiff  to  recover  the  other  part  of 
his  account,  amounting  to  two  dollars  and  seventy-one  cents. 

The  defendant  will  recover  his  cost  in  this  court,  to  be  de- 
ducted from  the  cost  awarded  to  the  plaintiff  in  the  coimly 
court. 


<98  IDE  Ss  Smith  v.  Stanton.  [Vennont, 


Ids  &  Sicrm  v.  SnAmov. 

[15  Vknfoar,  666.] 

Btatutb  or  Feattds  Affuxs  to  Ezeodtobt  Ck>KTBAcn  or  Salb  m  well 
M  to  ooQtracto  for  the  immediate  sale  and  delivery  of  goods,  and  equally 
in  the  former  case  as  in  the  latter  requires  written  evidence  of  the  con- 
tract. Whether  this  would  be  the  case  were  the  goods  to  be  delivered 
in  the  fatoxe,  to  be  mannfactnred  by  the  seller,  or  were  some  important 
alteration  in  their  form  to  be  effected  by  him  before  delivery,  not  de- 
cided. 

Wbitten  Evidkkgb  ov  Contbact  required  by  the  statute  of  frauds  need  not 
be  contemporaneous  with  the  contract.  A  written  admission  of  a  pre- 
vious verbal  contract  will  suffice.  Kor  need  it  be  all  in  one  instrument; 
different  writings,  each  of  which  is  signed  by  the  party,  may  be  brought 
together. 

KoTB  OB  MEM0BAin>UM  09  Baboaxn  Rbquibsd  bt  thb  Statutb  ov  Fbausb 
upon  a  contract  of  sale  must  express  the  price  upon  which  the  sale  waa 
effected,  or  it  will  be  insufficient. 

Assumpsit  ai>on  a  contxact  for  the  sale  of  wool.  The  parol 
evidence  showed  that  defendant  had  applied  to  plaintiflh  to 
purchase  from  them  three  hundred  and  fifty  to  four  hundred 
pounds  of  wool  at  fifty  cents.  Plaintiffs  had  not  that  amount 
of  wool  in  their  possession,  but  expected  to  receive  enough  to 
make  it  up,  and  it  was  agreed  between  them  and  defendant  that 
ihe  latter  should  take  this  wool  when  it  came.  There  was  no 
written  memorandxmi  made  of  this  contract  at  the  time,  nor  waa 
an3rthing  paid  as  earnest,  nor  was  there  any  delivery  of  any 
part  of  the  wool.  Plaintiffs,  however,  introduced  in  evidence, 
two  letters  from  defendant  to  them;  in  the  first  of  which  he  in- 
formed them  that  his  purchase  had  been  made  on  aocoimt  of 
Messrs.  Batchelder,  and  that  they  had  not  yet  supplied  him 
with  money  to  meet  his  liability  to  plaintiffs;  in  the  second  let- 
ter, he  informed  them  that  his  principals  refused  to  take  the 
wool,  but  that  he  would  abide  by  his  bargain.  In  neither  of 
these  letters  was  there  any  reference  to  the  price  agreed  to  be 
paid  for  the  wool,  either  in  gross  or  by  the  pound.  The  court 
below  held  that  there  was  no  proper  evidence  of  the  contract, 
.and  directed  a  verdict  for  defendant. 

T.  BarOett,  for  the  plaintiffb. 

G,  Davis,  corUra. 

By  Court,  Botob,  J.  Two  questions  arise  ui>on  the  bill  of  ex- 
oeptions:  1.  Whether  the  present  is  a  case  within  the  statute 
for  the  prevention  of  frauds  and  perjuries  ?    2.  If  it  is,  whether 
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the  written  evidence  produced  npon  the  trial  was  suffioient  to 
satisfy  the  requirements  of  the  statute. 

It  was  the  prevailing  opinion,  for  a  time,  that  the  statute  ap- 
plied only  to  contracts  for  the  immediate  sale  and  delivery  of 
^ods,  and  did  not  extend  to  any  case  of  an  executory  contract. 
TFhis  distinction  arose  from  what  was  said  by  the  court  in  OlayUm 
T.  Andrews,  4  Burr.  2101.  But  since  the  decision  in  Eondeati  v. 
Wyatt,  2  n.  Bl.  63,  no  such  general  distinction  has  been  recog- 
nized or  acted  upon:  Cooper  v.  Elston,  7  T.  B.  14;  Bennett  v. 
HvM,  10  Johns.  864.  And  in  order  to  exempt  an  executory 
contract  from  the  operation  of  the  statute,  it  has  been  required 
to  appear  that  the  thing  contracted  for  was  to  be  manufactured 
by  the  seller,  as  in  Towers  v.  Osborne,  1  Stra.  606;  Crookshankr. 
BurreUy  18  Johns.  58  [9  Am.  Dec.  187];  SeweU  v.  FUch,  8  Cow. 
215;  or  that  some  important  change  in  its  condition  was  to  be 
effected  by  him  before  delivery,  as  in  the  case  first  dted,  where 
the  sale  was  of  a  certain  quantity  of  wheat,  which  remained  to 
be  thrashed  by  the  seller  before  the  contract  could  be  executed. 
And  it  would  seem  that  even  these  facts  would  not  be  sufficient 
in  England,  at  this  day,  to  take  a  case  out  of  the  statute.  I  in- 
fer this  from  the  decision  in  Oarbutt  et  al.  v.  Watson,  5  Bam.  & 
Aid.  613,  where  the  plaintiffs,  being  millers,  contracted  to  sell 
to  the  defendant  one  hundred  sacks  of  flour,  to  be  ground  from 
their  stock  of  wheat,  subsequently  to  the  contract  of  sale.  It 
was  held  to  be  a  case  vnthin  the  statute.  The  case  at  bar  does 
not  reqxiire  us  to  go  the  length  of  this  last  decision.  The 
plaintiffs  had  part  of  the  wool  on  hand  at  the  time  of  making 
the  contract,  and  they  relied  upon  collecting,  and  receiving  in, 
the  residue  before  the  stipulated  time  of  delivery.  There  is 
nothing  in  the  case  to  justify  us  in  pronouncing  it  a  sale  of  non- 
^existing  property,  or  of  property  not  then  owned  by  the  plaint- 
iffs and  subject  to  their  control.  It  is,  therefore,  but  the  case 
of  an  executory  contract,  substantially  like  that  of  Cooper  v. 
Elston  already  cited.    We  regard  it  as  a  case  within  the  statute. 

The  exceptions  state  that  no  part  of  the  wool  was  delivered, 
and  no  money  or  other  thing  paid.  It  was,  therefore,  a  case, 
where  a  written  ''note  or  memorandum  of  bargain"  became 
necessary.  The  statute  has  never  required,  that  the  written  evi- 
•dence  of  the  purchase  should  be  created  at  the  time  of  making 
ihe  contract  A  written  admission  of  a  previous  verbal  contract 
will  satisfy  the  statute.  Neither  is  it  essential  that  all  the  vnit- 
ien  evidence,  necessaxy  to  constitute  a  sufficient  note  or  mem- 
orandum of  the  bargain,  should  be  comprised  in  a  single  paper 
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or  document.  Distinct  writings,  and  of  different  dates,  if  signed 
by  the  party  to  be  charged,  and  properly  conducing  to  prove 
the  contract,  are  competent  evidence  in  this  class  of  cases.  But 
since  the  whole  object  of  the  statute  is  to  guard  against  the 
danger  of  fraud  and  perjury,  in  proving  the  contract,  it  is  ob- 
viously indispensable  that  enough  should  appear  in  writing  to 
show  that  a  contract  of  purchase  has  been  concluded,  which  is 
legally  binding  upon  the  party  sought  to  be  charged.  The  writ- 
ten note  or  memorandum  must,  therefore,  either  by  its  own  lan- 
guage or  by  reference  to  something  else,  contain  such  a  descrip- 
tion of  the  contract  actually  made,  as  shall  obviate  the  necessity 
of  resorting  to  parol  evidence,  in  order  to  supply  any  term  of 
the  contract,  which  was  essential  to  give  it  validity.  The  de- 
fendant's letters,  which  are  relied  on  as  furnishing  the  requisite 
written  evidence  in  this  case,  disclose  the  names  of  the  parties, 
and  the  subject-matter  of  the  purchase,  but  are  silent  as  to  the 
price  agreed  to  be  paid.  This,  it  is  insisted,  was  but  the  con- 
sideration of  the  bargain,  which,  according  to  Egerion  v.  Math- 
ews, 6  East,  306,  need  not  appear  in  writing.  But  in  that  case, 
the  price  was  distinctly  stated  in  the  writing,  and  the  question 
was,  whether,  as  the  contract  could  not  have  been  enforced 
against  the  plaintiff  (for  want  of  his  signature  to  the  memoran- 
dum), the  defendant  was  bound  by  it,  without  some  considera- 
tion, apparent  upon  the  writing,  beyond  his  own  admitted  obli- 
gation. It  was  decided  that  no  such  additional  consideration 
was  required  to  appear  in  writing.  And  this,  it  is  believed,  is 
the  extent  of  all  the  decisions  which  have  professed  to  follow 
out  the  doctrine  of  Egerton  v.  Mathews, 

It  is  evident,  then,  that  the  sufficiency  of  the  note  or  memo- 
randum xmder  consideration,  must  depend  upon  the  import  of 
the  word  bargain  as  used  in  the  statute.  And  its  appropriate 
legal  signification,  independently  of  its  connections  with  other 
expressions  in  the  act,  is  the  one  to  be  sought.  In  this  respect 
it  differs  from  the  word  agreement  as  used  in  the  same  statute, 
which,  from  the  peculiar  phraseology  of  the  section  in  which  it  oc- 
curs, has  been  held  susceptible  of  a  meaning  somewhat  short  of 
its  strict  legal  import,  and  to  be  synonymous  with  special  promise 
or  imdertaking:  SmUh  v.  Ide,  3  Vt.  290.  Now  we  find  it  laid 
down  by  Judge  Kent  and  other  writers  upon  the  common  law, 
when  speaking  of  the  legal  requisites  of  a  bargain,  that  ''the 
price  is  an  essential  ingredient  in  the  contract  of  sale,  and  it 
must  be  real  and  fixed,  or  be  susceptible  of  being  ascertained  in 
the  mode  prescribed  by  the  contract,  without  further  negotiation 
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between  the  parties:"  2  Kent's  Com.  477.  This  accords  also 
with  the  rule  of  the  civil  law, ''  that  the  price  ought  to  be  estab- 
lished, for  there  can  be  no  bargain  without  a  price." 

Since  a  stipulated  price  is  thus  seen  to  enter  into  the  legal 
contemplation  of  a  bargain,  we  could  not  doubt,  even  in  the  ab- 
sence of  more  direct  authority,  that  when  the  statute  came  to  re- 
quire written  evidence  of  the  bargain,  it  intended  that  the  price, 
like  other  essential  terms  of  the  contract,  should  be  proved  by 
such  evidence.  This  conclusion,  however,  is  not  left  to  rest  upon 
mere  inference  from  the  statute,  since  it  is  abundantly  confirmed 
by  the  decisions  both  at  law  and  in  equity:  Blagden  v.  Bradbear, 
12  Yes.  466;  Clerk  T.Wright,  1  Atk.  12;  Bromley  v.  Jefferies,  2 
Yem.  416;  Elmore  v.  Kingscote,  5  Bam.  &  Cress.  583.  In  these 
cases  the  memorandum  was  adjudged  to  be  fatally  defective,  upon 
the  sole  ground  that  it  did  not  disclose  the  price.  It  is  needless 
to  mention  the  numerous  cases,  where  this  defect  has  been  noticed 
in  connection  with  others.  It  is  manifest  that  the  bargain  in  this 
case,  was  not  proved  by  the  written  evidence,  and  the  judgment 
of  the  county  court  must  be  afiSrmed. 

Judgment  afiSrmed. 


Sanborn  v.  Mobbill. 

[15  VnafOMT,  7o6.] 

To  THB  MAnmNAircs  ow  AN  Action  of  Tbovse  bt  Onb  Tknant  in  oommov 
of  a  obattel  against  the  other,  a  destraotiQii  of  the  property  by  the  latter 
ia  eBBential. 

Hale  aw  Chattel  bt  Onb  Tbnant  in  common  ii  not  raoh  a  dettiuotion  of 
the  property  as  will  authorize  an  action  of  trover  by  the  other.  In  sooh 
case  the  other  tenant  may  either  disaffirm  the  sale  and  stand  as  co-tenant 
with  the  purchaser,  or  else  affirm  it,  and  call  the  seller  to  an  aoooonting 
for  the  proceeds. 

Tboveb.  The  evidence  offered  by  plaintiff  on  the  trial,  and 
which  was  excluded  as  insufficient  by  the  court,  was  to  the  effect 
that  he  and  Isaac  M.  Sanborn  were  originally  tenants  in  common 
of  the  logs,  the  conversion  of  which  was  charged  in  this  action; 
that  Isaac  M.  pledged  an  interest  in  the  logs  to  defendant,  and 
that  thereafter  defendant  floated  them  down  to  a  saw-mill, 
caused  them  to  be  sawed  into  planks,  disposed  of  the  planks, 
and  refused  to  account  for  the  proceeds  of  the  sale,  to  plaintiff. 
This  evidence,  as  said  before,  was  rejected  by  the  court,  which 
directed  a  verdict  for  defendant. 

N.  Baylies,  for  the  plaintiff. 
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Vj)ham  and  Hibbard^  contra. 

By  Court,  Hebabd,  J.  For  the  purpose  of  coneidering  this- 
queBtion,  the  facts  offered  to  be  proved  by  the  plaintiff,  and 
excluded  by  the  court,  must  be  considered  as  true.  The  de- 
fendant, then,  stood  in  the  same  relationship  to  this  property^ 
that  Isaac  M.  Sanborn  did,  so  far  as  the  plaintiff's  interest  in  the- 
property  comes  in  question.  And  the  plaintiff  and  the  defend- 
ant became  tenants  in  common  of  the  property;  for  when  Isaao 
M.  transferred  to  the  defendant  his  interest  in  the  logs,  the 
latter  stood  in  the  place  of  Isaac  M. ;  and  if  he  transcended  the 
power  and  right  conferred  upon  him  by  Isaac  M.,  still  that 
would  not  necessarily  affect  the  legal  rights  of  the  plaintiff. 

It  seems  to  be  conceded  by  the  counsel,  and  so  are  the  au- 
thorities, that  one  tenant  in  common,  of  personal  property,  toaj 
Tnaintain  trover  against  his  co-tenant,  for  a  destruction  of  the 
property.  So  that  the  question  to  be  determined,  in  the  present 
case,  is,  whether  a  sale  of  the  chattel,  for  this  purpose,  is  equiv- 
alent to  its  destruction.  The  question  upon  which  the  case  is- 
to  be  determined,  belongs  to  the  class  of  technicalities;  for  if 
the  facts  exist  which  the  plaintiff  offered  to  prove,  there  is  no 
doubt  that  the  plaintiff  is  entitled  to  some  sort  of  remedy;  and 
the  question  is,  in  relation  to  the  form  of  the  action.  In  other 
words,  the  question  is,  whether  the  remedy  shall  be  by  action. 
ex  delicto^  or  ex  contractu.*  And  upon  this  point  the  authorities, 
to  some  extent,  are  conflicting;  and  the  case,  like  many  others, 
must  be  settied  by  the  weight  and  current  of  authorities.  If 
the  question  was  entirely  res  integra,  it  could  not  be  regarded 
as  veiy  important  which  way  it  should  now  be  settied;  but  the 
doctrine  of  stare  decisis,  even  in  matters  of  form,  and  technicali- 
ties, is  not  to  be  disregarded. 

In  determining  this  question,  one  or  two  points  here  are 
worthy  of  consideration,  before  proceeding  further.  "We  have 
already  remarked  that  this  action  may  be  maintained  for  a  de- 
struction of  the  property  by  one  tenant  in  common  against  hie 
co-tenant;  and  those  authorities  which  sustain  the  action,  do  so 
upon  the  notion  that  a  sale  is  equivalent  to  destruction.  I  think 
there  is  a  difficulty  in  sustaining  the  action  upon  this  ground. 
If  the  defendant  had  no  right  to  sell  this  property,  then  his^ 
attempting  to  do  so  did  not  divest  the  plaintiff  of  his  interest  in  it; 
and  while  the  plaintiff  had  an  interest  in  the  property,  so  that 
he  could  pursue  it,  I  can  not  see  how  it  can  be  said  that  the 
property  was  destroyed.  There  can  be  no  destruction  of  the 
property  arising  from  the  sale,  only  upon  the  supposition  that 
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the  defendant  was  anthorized  to  sell  it;  or,  haTing  sold  it,  that 
the  plaintiff  has  ratified  the  sale;  and,  in  either  of  these  cases,  it 
would  not  be  pretended  that  the  plaintiff  could  maintain  trover; 
but  the  action  should  be  in  form  ex  contractu.  Another  reason 
exists  in  this  state,  that  does  not  in  some  other  states,  why  the 
action  should  not  be  sustained  upon  doubtful  authority;  and 
that  is,  the  distinction  which  our  statute  has  made  between 
actions  founded  on  contract,  and  those  founded  on  tort,  the- 
body  being  free  from  arrest  in  one  case  and  not  in  the  other. 

^ere  have  been  a  variety  of  decisions,  bearing  upon  thi» 
case.  The  plaintiff  relies  upon  WUson  d:  Oibb9  v.  JSeed,  8  Johns. 
176.  In  that  case.  Judge  Spencer  says,  that  '*  for  a  sale  of  a 
chattel,  an  action  of  trover  will  lie,  by  one  tenant  in  common 
against  another."  The  question,  however,  is  very  little  discussed* 
by  the  judge  in  giving  this  opinion;  but  he  is  merely  under- 
stood to  affirm  the  opinion  and  charge  of  Judge  Kent  in  the 
circuit  court,  who  there  says  that ''  the  presumption  is  that  the 
rum  had  been  retailed  by  the  defendant,  which  in  law,  was  a 
destruction;"  and  whether  the  nature  and  kind  of  property,  had 
anything  to  do  with  the  propriety  of  sustaining  the  action,  in 
the  minds  of  either  court,  does  not  appear;  but  it  seems  to  hava 
been  sustained  upon  the  principle,  that  the  sale  was  a  destruc- 
tion of  the  chattel.  The  case  of  Weld  v.  Oliver^  21  Pick.  559, 
is  also  a  prominent  authority  relied  upon  by  the  plaintiff,  and 
there  is  no  doubt  but  it  goes  as  far,  at  least,  as  the  case  imder 
consideration.  But  there  will  be  some  difficulty  in  following 
out  that  case.  The  case  goes  upon  the  ground,  that  there  must 
be  a  destruction  of  the  property;  and  still  Judge  Dewey  goes  on 
to  show  that  the  property,  in  that  case,  still  had  a  legal  exist- 
ence. He  says  that  "  the  unlawful  sale  by  the  first  vendor,  of 
the  property,  does  not  necessarily  impair  the  rights  of  the  other 
co-tenant,  or  pass  any  title,  unless  he  ratify  the  sale."  It  would 
be  difficult  to  understand  how,  in  a  legal  sense,  there  can  be  a 
destruction  of  the  plaintiff's  property  by  a  sale,  which  does  not 
even  "  impair  his  right  or  pass  any  estate."  And  he  goes  on  to 
say,  ''  that  you  may  proceed  by  action,  either  against  the  first 
or  any  subsequent  vendor."  The  two  cases  above  cited,  if  fol- 
lowed, would,  without  doubt,  be  authority  to  sustain  the  pres- 
ent action.  But  it  is  believed  that  the  weight  of  authority  ia 
the  other  way;  and  such  authority,  too,  as  we  are  not  at  libertjy 
to  disregard. 

The  English  authorities,  though  not  as  decisive  and  not  a» 
much  to  the  point  as  might  be  desirable,  if  they  alone  were  to 
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be  relied  on,  go  yeiy  tar  to  sustain  the  doctrine,  that  for  a  sale 

by  a  tenant  in  common,  his  co-tenant  can  not  maintain  trover, 
but  that  there  must  be  a  destruction  of  the  property.  The  case 
of  Oviatt  Y.  Sage^  7  Conn.  95,  holds  the  converse  of  the  doctrine 
which  is  attempted  to  be  established  by  the  two  cases  before  cited. 
In  that  case,  Oviatt  and  Cobb  were  tenants  in  conmion  of  a  quan- 
tity of  cheese,  and  Cobb  sold  the  cheese  to  Sage,  and  Sage  dis- 
posed of  the  cheese  in  market,  and  refused  to  account  with  Oviatt, 
who  sued  him  in  an  action  of  account,  and  the  objection  taken, 
was  that  it  should  not  have  been  account  but  trover,  the  sale  be- 
ing a  destruction  of  the  property.  But  the  court  (Judge  Daggett) 
denies  that  doctrine,  and  says  that  nothing  short  of  a  destruction 
of  the  property  will  make  a  co-tenant  liable  in  trover;  and  in 
short,  that  a  sale  is  not  equivalent  to  a  destruction  of  the  property. 
In  the  case  of  OviaU  v.  Sage,  the  court  seem  to  put  some  stress 
upon  the  fact,  that  the  property,  in  that  case,  being  cheese,  was 
intended  for  market,  and  that  the  sale  of  the  article  was  in  ac- 
cordance with  its  original  destination.  I  apprehend  that  con- 
sideration is  not  altogether  unimportant;  and  if  important  in 
that  case,  it  is  equally  so  in  the  present.  These  pine  logs  were 
useful  to  the  owners,  only  as  an  article  of  traffic  and  sale.  The 
case  of  Webb  v.  Danforih,  1  Day,  301,  is  to  the  same  import;  and 
also  Swift's  Dig.  170.  All  go  upon  the  ground  that  the  sale  of 
the  chattel  makes  the  purchaser  co-tenant  with  the  other  owner, 
and  does  not  pass  his  titie  to  the  property.  And  such  is  the 
reasoning  of  Judge  Dewey,  in  the  case  of  Weld  v.  Oliver.  When 
one  tenant  in  common  makes  sale  of  the  whole  chattel,  the  other 
tenant  has  his  election,  either  to  disaffirm  the  sale,  and  stand  as 
co-tenant  with  the  purchaser,  or  to  affirm  the  sale,  and  call  the 
seller  to  his  accounting  for  the  proceeds.  And  when  he  ratifies 
the  sale,  it  ceases,  of  course,  to  be  a  tortious  act. 

But  there  is  another  view  of  this  case,  aside  from  the  author- 
ities to  which  I  have  referred.  We  are  disposed  to  regard  this 
as  not  an  open  question.  The  case  of  TiMs  v.  Hichcardson,  6  Yt. 
442  [27  Am.  Dec.  570],  has  settied  the  law  in  this  state;  and,  to 
sustain  the  present  action,  would  overturn  the  whole  doctrine  of 
that  case.  There  is  but  one  feature  in  that  case  to  distinguish  it 
from  the  present,  and  that  is  not  of  the  essence  of  the  question. 
In  that  case,  the  whole  of  the  property  thus  owned  in  common, 
was  not  sold.  But  that  can  not  alter  the  principle.  It  was  not 
upon  that  principle  that  the  action  in  21  Pickering,  was  sus- 
tained, for,  in  that  case,  the  whole  of  the  salt  was  not  sold.  Tbe 
only  reason  for  such  a  distinction  is,  that  if  less  than  half  is  sold. 
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it  may  be  oonsideied  as  working  a  Beveianoe  of  so  much  of  the 
property,  if  it  is  a  commodity  susceptible  of  being  severed.  But 
that  argument  is  answered  by  saying,  that  the  authorities  agree 
that  one  tenant  in  common  can  not  compel  a  severance. 

In  the  case  of  these  logs,  there  was  no  tortious  taking,  for  one 
tenant  in  common  has  as  good  a  right  to  the  possession  as  the 
other;  and  each  tenant  owned  an  undivided  half  of  each  log, 
and  so  it  was  in  the  case  of  the  wool.  The  right  of  action,  then, 
oould  not  be  made  to  depend  upon  the  fact,  whether  the  whole, 
or  only  a  part,  of  the  property  was  sold.  If  selling  the  whole 
would  be  unauthorized  and  tortious,  so  equally,  in  principle, 
would  be  the  selling  a  part.  When  this  distinction  is  disposed 
of,  the  two  cases  are  parallel.  Ajid  this  is  a  distinction  without 
a  difference.  And  even  if  it  might  be  said  that  a  different  de- 
termination of  that  case  should  have  been  made,  that  will  avail 
us  nothing,  unless  we  now  come  to  the  determination  to  over- 
rule that  case.  But  the  case  of  Ikaacs  v.  Clark,  12  Yt.  681  [86 
Am.  Dec.  872],  shows  that  the  court  had  no  disposition  to  dis- 
turb the  doctrine  settled  in  the  case  of  IVi&te  v.  ^icftordMm.  And 
although,  as  is  said,  the  reasoning  of  Judge  Bennett  in  that  case 
was  not  called  for  by  the  question  to  be  decided,  it  shows  that 
the  court  were  disposed  to  adhere  to  the  doctrine.  As  we  have 
already  said,  we  consider  the  law  upon  this  point  settled  by  the 
case  of  l\db8  v.  Richard9on^  and  if  the  doctrine  of  9tare  decisis 
is  worth  preserving,  the  ooncluaion,  in  the  present  ease,  would 
aeem  to  be  inevitable. 

Judgment  of  the  oouniy  court  afBrmed. 


Abbiinqton  et  al.  t;.  Towns  of  Babnbt,  Bxboaxi^ 

AND    NeWBUBT. 


[16  Ytbmokt,  746.] 

Court  can  not  Pbonovnob  Act  or  Lboxslatubb  Void  for  any  aappoMd 
inequality  or  injustice  in  its  intention  or  operation,  if  the  aot  relate  to  a 
sabject-matter  within  the  scope  of  legislative  aathority  and  the  provisions 
of  the  law  he  general. 

Bkobions  or  Ck>UBT3  av  thb  Ukitid  States  arb  or  Pabamouht  AuTHoa- 
ITT,  where  the  point  to  he  determined  is  whether  a  state  law  ooutgaveaes 
any  provisions  of  the  national  constitution. 

^ATCTB  IB   Ck>N8TrrUTI0NAL  THAT  AUTHOBIZES  THB  CONDBMVATIOH  OV  nU 

FkLkHOHiSB  or  easement  of  a  tnmpike  corporation,  wliere  the  pobUo 

good  requires  a  public  highway  over  saoh  easement^  or  tba  land  ia  wUok 

Heodsts. 
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Petttioh  to  obtain  the  appointment  of  commissioners  to  hkj 
out  a  public  higbway  tbrougb  such  parts  of  the  towns  of  Bar- 
net,  Byegate,  and  Newbury,  as  were  traversed  by  the  turnpike 
of  the  Passumpsio  Turnpike  Company.  Commissioners  were 
appointed,  who  made  a  report,  and  upon  its  return  the  turnpike 
company  and  the  towns  of  Barnet  and  Byegate  objected  to  ita 
confirmation  upon  the  ground  of  the  unconstitutionality  of  the 
act  upon  which  this  proceeding  was  based.  The  other  facts  suf- 
ficiently appear  in  the  opinion. 

O.  Davia,  for  the  defendant 

E.  Paddock  f  for  the  petitioners. 

ByCourt,BEDFDELD,  J.  The  only  question  arising  in  the  prea-^ 
ent  case,  is,  as  to  the  constitutionaliiy  of  the  statute  of  1839,  au- 
thorizing the  supreme  and  county  courts,  in  tlus  state,  to  take 
the  franchise,  or  easement,  of  any  turnpike  corporation,  when, 
in  their  judgment,  the  public  good  requires  a  public  highway 
over  such  easement,  or  the  land  in  which  such  easement  exists. 
It  is  now  too  late  in  the  day,  and  the  law  upon  this  subject  ie 
too  tar  setUed,  to  go  into  the  discussion  of  elementary  princi- 
ples. No  one  now  questions  the  right  of  the  highest  judicial 
tribunal  in  a  state  to  declare  an  act  of  the  legislature  void,  when 
its  provisions  conflict,  either  with  the  state  or  the  United  States 
constitution.  On  the  other  hand,  it  is,  at  this  day,  I  apprehend, 
equally  well  settied,  that  no  court  can  pronounce  any  act  of  the 
legislature  void,  for  any  supposed  inequality  or  injustice  in  its 
intention,  or  its  operation;  provided  it  be  upon  a  subject-matter 
fairly  within  the  scope  of  legislative  authority,  and  the  provis- 
ions of  the  law  be  general.  Hence  it  is  true,  no  doubt,  that 
the  legislature,  by  general  enactments,  might  tax  any  given  spe- 
cies of  property,  either  private  or  corporate,  to  the  full  value  of 
the  property  itself;  for  the  power  of  taxation,  when  once  conceded 
to  the  legislature,  over  any  given  subject,  ''implies  the  power  of 
destruction'!  even,  as  was  declared  by  the  court  in  the  case  of 
McCiMoch  V.  The  State  of  JUdryland,  4  Wheat.  316.  And  the 
legislature  having,  in  the  present  case,  referred  the  question  of 
discretion,  as  to  the  necessity  of  taking  the  franchise,  to  the 
courts,  can  make  no  difference,  so  &r  as  regards  the  present 
question. 

The  only  question  which  we  now  propose  to  consider,  is  the 
power  of  the  legislature  to  take  the  road  of  a  turnpike  com- 
pany, for  a  public  highway,  upon  making  adequate  compensa- 
tion.    This  is  the  first  time  this  court  have  been  called  upon  te 
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diflcnsB  ibis  naked  question.  But  similar  questions  have  been 
before  us,  arising  under  the  same  act;  and  the  question  has,  of 
late,  been  so  fully  discussed,  both  in  the  national  and  state  tri- 
bunals, that  little  more  remains  for  determination,  unless  we  are 
prepared  to  disregard  the  aid  and  authority  of  those  numerous 
determinations  which  have  so  commended  themselves  to  the 
learning  of  the  profession  and  the  good  sense  of  the  public  gen- 
erally, that  one,  who  shotdd  now  attempt  to  run  counter  to 
their  general  current,  might  incur  the  imputation  of  rash  self- 
confidence,  if  not  the  suspicion  of  f  oolhardiness,  even.  This  is 
not  said  as  a  justification  for  an  opinion,  which  is  esteemed  ques- 
tionable in  its  principles,  but  as  an  excuse  for  forgoing  the 
labor  of  an  extended  discussion  of  the  f  oimdation  of  those  prin- 
ciples, which  is  much  better  done  in  the  cases  which  will  be  re- 
ferred to.  In  all  cases  of  constitutional  law,  the  determinations 
of  the  state  tribunals,  upon  similar  questions,  are  entitied  to 
Tcry  great  weight;  but,  in  a  case  like  the  present,  where  the  act 
is  flJleged  to  contravene  the  provisions  of  the  United  States  con- 
titution,  the  decisions  of  the  national  tribunals,  upon  the  pointy 
ore  of  paramount  authority.  We  come,  then,  to  a  brief  consid- 
eration of  the  question  involved,  upon  the  grounds  thus  indi- 
cated. 

It  is  not  claimed,  I  apprehend,  as  I  have  before  said>  thai 
there  is  any  power  in  this  court  to  declare  the  statute  in  ques- 
tion void,  except  so  far  as  it  shall  be  found  fairly  and  necesso- 
xfly  to  conflict  with  some  express  or  necessarily  implied  provis- 
ion, either  of  the  state  or  United  States  constitution.  It  is  not 
claimed  that  this  statute  does  conflict  with  any  such  provision 
of  the  state  constitution,  or  with  any  portion  of  the  United 
States  constitution,  unless  it  be  that  which  prohibits  the  states 
from  passing  any  "  law  impairing  the  obligation  of  contracts:'* 
Art.  1,  sec.  10.  The  general  power  of  the  legislature  to  take 
private  property  for  public  uses  upon  making  adequate  compen- 
sation, is  universally  conceded,  and  seems  to  be  expressly 
granted  by  our  "  declaration  of  rights,''  part  first,  state  consti- 
tution, article  2:  "  That  private  property  ought  to  be  subservi- 
ent to  public  uses,  when  necessity  requires  it;  neverthelees, 
whenever  any  person's  property  is  taken  for  the  use  of  the  pub- 
lic, the  owner  ought  to  receive  an  equivalent  in  money." 

It  has  never  been  questioned,  that  the  legislature  had  the  full 
power  to  take  private  property  for  the  purpose  of  public  high- 
wa^B.  They  may  grant  this  power  to  a  private  corporation,  as 
was  done  to  the  defendants.    It  is  now  settied,  in  most  of  the 


708         Abmikotox  v.  Town  of  Barnet,  etc.        [Yermooi^ 

•tatesy  that  iliiB  privilege  may  be  granted  to  a  raOzoad  corpora- 
Hon,  which  is  considered  bat  an  impzoTed  mode  of  constructing 
highways:  BcnaparteY.  C.SA.  M.B.  (7o.,lBaldw.C.C.205;  Bal^ 
ngk  S  Oasion  BaUroad  Co,  ▼.  Daw^  2  Der.  &  B.  451;  BJoodgood 
¥.  Mohawk  d  H.  B.  B,  Oo.,U  Wend.  51, and  same  case  again,  18 
Id.  9  [31  Am.  Dec  318];  LauigviUe  C.  H.  B.  B.  Co.  ▼.  OhappeU, 
1  Bice,  883.  Bat  it  is  aigaed  that  each  a  grant,  when  onoe 
made  to  a  private  corporation,  is  a  contract,  irzevocable,  and 
mTiohkble.  No  doabt  it  is  snch,  jost  as  ^nch,  and  no  more, 
Ihan  was  the  original  grant  of  the  land.  All  land  is,  in  fee,  the 
property  of  the  sovereignly.  Originally  it  forms  a  portion  of 
the  public  domain,  until  parceled  out  to  private  persons,  either 
natazal  or  artificial.  All  such  giants  axe  contracts,  inevocaUey 
and  inviolable.  Hence  if  there  be  a  condition,  beneficial  to 
such  grantees,  annexed  to  the  grant,  as,  for  instance,  that  such 
hmd  shall  be  forever  exempt  from  taxes,  this  exemption  be- 
eomes  perpetaal:  State  of  New  Jersey  v.  TTilMm,  2  Pet.  Oond.  457; 
Herriok  v.  Sandolphy  18  Yt.  625.  The  same  is  troe  of  the  grant 
ef  any  corporate  franchise.  Bat  there  is  no  sound  reason  why 
the  one  case  of  grants  should  be  esteemed  any  more  sacred  than 
the  other.  Both  classes  of  grants  are  always  understood  to  be 
made  subject  to  those  reserved  rights  in  the  state  which  are  in- 
^Kspensable  to  state  sovereignty.  For  instance,  the  grant  of  the 
fce  in  land  to  private  persons  does  not  authorize  them  to  exer- 
eise  any  of  the  acts  of  sovereignly,  as  such,  even  within  the 
bounds  of  their  own  territory,  or  of  resisting  the  proper  sover- 
eign in  the  exercise  of  those  rights.  Those  reserved  rights  of 
sovereignly,  which,  by  law  writers,  are  denominated  the  right 
•f  eminent  domain,  always  exist  as  a  condition,  or  implied  reser- 
ration,  in  all  these  grants,  whether  of  lands  in  fee,  or  of  corpo- 
rate franchises. 

While,  on  the  one  hand,  it  is  admitted,  that  no  grant  of  the 
legislature,  of  either  of  the  above  descriptions,  can  be  revoked 
er  repealed  in  express  terms,  it  must  be  conceded  that  this  right 
of  eminent  domain  will  always  enable  the  legislature  to  take  the 
benefit  of  the  grant  from  the  grantees,  for  public  use.  But  this 
is  one  of  those  rights  of  sovereignly,  which,  to  be  of  any  avail, 
must  be  general  and  unlimited,  and  when  it  is  remembered  that 
it  can  not  be  done  vdthout  the  "  owner  receiving  an  equivalent 
in  money,"  and  that  the  legislature  are  alvrays  exercising  it  by 
general  laws,  and  upon  their  own  constituents,  there  is  but  little 
danger  of  abuse.  Hence,  it  was  decided  in  the  case  of  Ohirlea 
Eiver  Bridge  v.  Warren's  Bridge,  11  Pet.  539,  that  the  l^iislators 


March,  1843.]    Arlington  v.  Town  of  Barnet,  etc.       701 

might  grant  a  free  bridge  parallel  with,  and  as  near,  as  thej 
jndged  the  public  good  required,  to  toll  bridges  formerly 
granted  by  them,  and  this  upon  their  general  powers,  without 
an  assertion  of  the  right  of  eminent  domain  in  the  land,  out  of 
which  the  franchise  was  granted,  and  of  course,  without  com- 
pensation. After  this  decision,  which,  in  regard  to  the  United 
States  constitution,  must  be  considered  a  binding  authority,  it 
surely  can  not  be  doubted,  that  the  legislature  have  the  right  t« 
take  the  franchise,  upon  making  a  full  equivalent  to  the  corpo* 
ration.  This  latter  course  seems  to  me  to  be  the  true  one.  It 
can  not  escape  the  observation  of  anyone  that  the  lapse  of 
almost  half  a  century,  since  the  grant  of  this  franchise,  must 
have  made  a  very  considerable  difference  in  the  public  wants, 
and  the  public  claims  to  an  open  highway.  If  this  franchise  is 
not  absolutely  perpetual  and  uncontrollable,  the  time  has  doubt- 
less cpme  for  the  legislature  to  assert  its  right  to  interfere,  and 
establish  such  a  highway  as  the  public  exigencies  now  require. 
And  in  doing  it,  in  this  mode,  there  is  no  appearance  of  quib- 
bling, or  evasion,  or  of  injustice  and  severity,  which,  whatever 
may  be  thought  by  the  learned  of  the  soundness  of  the  decision 
last  quoted,  11  Pet.  539,  will  be  likely  to  be  objected  to  it  by 
plain,  simple,  unsophisticated,  and  unprejudiced  minds.  It  is 
no  doubt  a  sound  legal  decision,  and  the  only  one  the  court 
could  have  pronounced;  but,  unfortunately,  it  is  not  easy  to 
assign  reasons  which  very  strongly  commended  themselves  to 
oiu:  sense  of  justice.  We  are  apt,  in  that  case,  to  confound  the 
decision  of  the  court  with  the  act  of  the  legislature.  While  all 
now  admit  that  the  decision  is  sound  and  the  act  constitutional, 
it  is,  nevertheless,  a  precedent  in  legislation,  that  will  not  be 
likely  to  be  often  followed,  and  never,  except  in  the  most  ex- 
treme cases.  The  present  case  is  free  from  all  show  either  of 
injustice  or  severity. 

The  report  is  accepted,  and  the  road  established  and  ordered 
to  be  opened,  and  the  damages  and  costs  paid  in  one  year. 
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Umited  Sxaxes  V.  GocrmoHAiL 

[1  BoBonon,  616.] 

Ooanuon  of  BNuancxNT  aiip  not  goTerned  by  the  aame  prindplet  tluil 
regnUte  the  validity  of  oxxlinary  contracts. 

Act  ov  Ck>NOBK8S  ov  Maboh  16,  1802,  preocribing  qaalificatioDB  of  aoldien 
*inli«fing  in  the  anny  of  the  United  States,  was  desfgned  for  tiie  benefit 
of  the  goyemment,  and  is  in  no  part  founded  upon  a  sapposed  diMbOily 
of  the  recruit  to  bind  himself  by  his  contract  of  enlistment. 

Alok  Volubtabilt  Enlistino  in  Abmt  of  the  United  States  has  no  right 
to  claim  exemption  from  the  consequences  of  his  own  voluntary  engage- 
ment, and  to  be  discharged  from  service  on  account  of  his  alienage. 

YoLUBTABT  Enustmbnt  IS  KOT  VoiD  because  the  recruit  does  not  possess 
the  qualifications  prescribed  by  the  act  of  congress  of  March  16,  1802| 
the  act,  in  such  a  case,  merely  subjects  the  recruiting  officer  to  punish- 
ment for  his  disregard  of  the  legislative  instructions. 

It  m  No  Just  Cause  fob  Dismission  from  Sebyicb  that  a  recruit  has  pimo- 
tioed  an  imposition  upon  the  govermnent  in  regard  to  his  qualifications. 

Petition  for  writ  of  habeas  corpus  presented  by  G^rge  Ooi- 
tingham,  alleging  that  he  is  an  alien;  that  on  coming  to  this 
country  he  enlisted  in  the  army  of  the  United  States  for  three 
years;  that  on  the  expiration  of  that  time,  he  re-enlisted  in  an- 
other regiment  for  five  years;  that  he  has  not  taken  any  oath  of 
allegiance  to  the  United  States,  nor  any  steps  towards  natural- 
ization; that  being  an  alien,  he  can  not  be  legally  enlisted;  that 
ho  is  illegally  detained  in  Fortress  Monroe.  The  writ  was 
granted,  directed  to  Colonel  Fanning,  and  the  petitioner  was 
brought  before  the  circuit  court  of  Norfolk  county;  by  which 
court,  the  petitioner  was  held  to  be  illegally  detained  in  custody. 
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«iid  lie  was  ordered  to  be  discharged.    A  writ  of  error,  on  peti- 
tion of  the  United  States,  was  awarded. 

Nicholas^  for  the  plaintiffs  in  error. 

Segar,  contra, 

Baldwin,  J.    The  error  in  the  argument  of  the  appellee's 
eounsel  consists  in  treating  the  enlistment  in  question  merely 
as  a  contract,  and  as  subject  exdusively  to  the  principles  affect- 
ing the  Talidily  of  contracts.    A  contract  it  undoubtedly  is  in 
a  certain  sense,  inasmuch  as  it  is  an  engagement  between  the 
parties,  for  a  service  to  be  rendered  by  one  of  them,  in  consid- 
eration of  a  compensation  to  be  yielded  therefor  by  the  other. 
But  it  wants  one  of  the  usual  requisites  of  contracts,  a  reciprocal 
obligation  in  regard  to  the  subject-matter.    On  the  one  hand, 
the  recruit  is  bound  to  serve  during  the  full  term  of  his  enlist- 
ment; but  on  the  other,  the  government  is  not  bound  to  con- 
tinue him  in  service  for  a  single  day,  but  may  dismiss  him  at 
the  very  first  moment,  or  at  any  subsequent  period,  whether 
with  or  without  cause  for  so  doing.    It  has  moreover  a  feature 
not  to  be  found  in  most  contracts;  namely,  a  power  in  one  of 
the  parties  to  compel  specific  performance  from  the  other  by  the 
exercise  of  physical  force.    If  the  soldier  desert,  he  may  be  re- 
<!aptured  and  coerced  to  the  discharge  of  his  duty  by  corporal 
restraint  and  punishment.    These  important  traits  of  the  engage- 
ment result  not  so  much  from  the  specific  terms  of  the  compact, 
as  from  the  relation  in  which  it  places  the  parties  towards  each 
other;  a  relation  of  authority  and  control  on  the  one  side,  and 
of  obedience  and  submission  on  the  other.     It  resembles  in 
-some  respects  the  relation  of  master  and  servant,  of  the  strictest 
kind  between  individuals;  to  wit,  the  condition  of  apprentice- 
ship, or  other  indented  servitude.     And  having  regard  to  the 
circumstance  that  the  government  is  one  of  the  parties,  it  bears 
perhaps  a  still  closer  resemblance  to  the  relation  arising  out  oL 
an  appointment  to  a  post  or  place  under  the  civil  administra- 
tion; though,  from  the  nature  of  the  service,  involving  a  stemex 
find  more  despotic  supremacy.    In  fact,  the  enlistment  is  an 
appointment  by  the  government  of  an  individual  to  the  lowest 
grade  of  militaiy  service;  differing  only  from  the  commission  to 
an  ofiScer,  by  the  inferior  rank,  emolument,  and  duties,  and  the 
incapacity  to  retire  by  voluntary  resignation.     It  is  commonly 
founded  in  compact,  but  not  necessarily  so;  for  the  government, 
«s  the  administrative  sovereign  of  the  country,  has  an  imques- 
^ionable  right,  in  certain  emergencies,  to  call  the  inhabitants 


712  United  States  u  Cottingham.        [Virginia, 

capable  of  bearing  arms  into  its  military  service,  and,  by  soma 
equitable  rule,  to  select  from  the  whole"  number  those  best 
adapted  to  the  parpose,  and  this  without  reguid  to  their  con- 
sent. 

Now  it  can  not  be  doubted  that  the  government,  like  an  in- 
dividual, in  regard  to  appointments  to  its  service,  may  prescribe 
the  requisite  qualifications,  and  insist  ux>on  or  waive  them  in 
its  discretion;  and  that  the  person  appointed  or  selected  has  no- 
right  to  relieve  himself  from  his  engagement,  by  objecting  his 
own  want  of  qualification.  And  so  it  is  equally  dear,  as  the 
act  may  be  done  through  the  instrnmentaUiy  of  an  agent,  that 
if  he  should  transcend  or  neglect  the  instructions  of  his  prin- 
cipal in  regard  to  qualification,  the  latter  is  not  obliged  to  re- 
pudiate the  transaction,  but  may  sanction  and  confirm  it  ynUi^ 
out  the  concurrence  of  the  other  party  to  the  engagement. 

Let  us  now  inquire  how  &r  these  principles  are  applicable  to* 
the  case  before  us.  And  this  must  depend  upon  the  legislation 
of  congress  on  the  subject.  The  question  may  be  considered  a» 
arising  on  the  construction  of  the  act  of  congress  of  the  six- 
teenth of  March,  1802,  fixing  the  military  peace  establishment 
of  the  United  States;  for  though  there  has  been  subsequent 
legislation  on  the  subject,  it  has  no  material  bearing  upon  the 
present  case.  The  provisions  of  the  eleventh  and  twelfth  sec* 
tions  of  that  act  are  as  follows: 

"  Sec.  11.  That  the  commissioned  officers  who  shall  be  em- 
ployed in  the  recruiting  service,  to  keep  up  by  voluntary  enlist- 
ment the  corps  as  aforesaid,  shall  be  entitied  to  receive,  for 
every  effective,  able-bodied  citizen  of  the  United  States,  who 
shall  be  duly  enlisted  by  him  for  the  term  of  five  years,  and 
mustered,  of  at  least  five  feet  six  inches  high,  and  between  the 
ages  of  eighteen  and  thirty-five  years,  the  sum  of  two  dollars: 
provided,  nevertheless,  that  this  regulation,  so  far  as  respecte 
the  height  and  age  of  the  recruit,  shall  not  extend  to  musicians, 
or  to  those  soldiers  who  may  re-enlist  into  the  service:  and  pro- 
vided also  that  no  person  under  the  age  of  twenty-one  years 
shall  be  enlisted  by  any  officer,  or  held  in  the  service  of  the 
United  States,  without  the  consent  of  his  parent,  guardian,  or 
master  first  had  and  obtained,  if  any  he  have;  and  if  any  officer 
shall  enlist  any  person  contrary  to  the  true  intent  and  meaning' 
of  this  act,  for  every  such  offense  he  shall  forfeit  and  pay  the 
amount  of  the  bounty  and  clothing  which  the  person  so  re- 
cruited may  have  received  from  the  public,  to  be  deducted  oxA 
of  the  pay  and  emoluments  of  such  officer. 
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''  Sec.  12.  That  there  shall  be  allowed  and  paid  to  each  efifect- 
ive,  able-bodied  citizen,  recraited  as  aforesaid  to  serve  for  the 
term  of  five  years,  a  bounty  of  twelve  dollars;  but  the  payment 
of  six  dollars  of  the  said  bounty  shall  be  deferred  until  he  shall 
be  mustered  and  have  joined  the  corps  in  which  he  is  to  serve  :'^ 
Stoi/sL.  U.  S.,p.  832. 

These  provisions,  it  will  be  seen,  had  a  four-fold  object:  1.  Ta 
keep  up  the  peace  establishment  of  the  army  by  voluntary  enlist- 
ments; 2.  To  encourage  recruiting,  by  a  premium  to  the  recruit- 
ing officer,  and  a  bounty  to  the  recruit;  3.  To  procure  for  the 
government  recruits  best  adapted  to  the  service,  and  protect  it 
against  inadequate  selections;  4.  To  protect  minors  from  their 
ovm  improvident  engagements.  The  protection  to  the  govern- 
ment was  afforded  by  the  legislative  instructions  to  the  recruit- 
ing officer,  and  punishment  for  disobedience.  The  protectioik 
to  the  minor  was  extended  in  like  manner,  and  still  more  effect- 
ually, by  requiring  the  consent  of  his  parent,  guardian,  or  mas- 
ter. No  protection  was  furnished  or  contemplated  for  the  adult 
recruit.  None  whatever  was  requisite  or  proper.  His  want  of 
qualification  is  best  known  to  himself ,  and  his  entering  the  serv- 
ice is  a  fraud  upon  both  the  government  and  its  agent,  if  the  de- 
fect be  unknown  to  the  latter;  and  if  known,  then  it  is  an  act 
of  collusion  with  him  to  deceive  and  injure  the  principal.  Hi» 
conduct,  instead  of  entitling  him  to  protection,  ought  to  sub- 
ject him  to  punishment;  and  accordingly  in  the  British  recruit- 
ing service,  by  statute  10  Geo.  IV.,  c.  6,  sec.  34,  7  Bac.  Abr.  by 
Dodd  (Lond.  ed.  of  1832),  p.  379,  tit.  Soldiers,  letter  A,  he  i» 
justly  exposed  to  very  severe  penalties. 

It  vnll  be  seen  that  the  qualifications  prescribed  by  this  act  of 
congress,  for  the  regulation  of  the  recruiting  officer,  are:  1. 
That  the  recruit  shall  be  effective  and  able-bodied;  2.  That  he 
shall  be  a  citizen  of  the  United  States;  3.  That  he  shall  bo  at 
least  five  feet  six  inches  high;  4.  That  he  shall  be  between  th& 
ages  of  eighteen  and  thirty-five  years.  These  requisites  were 
obviously  designed  for  the  benefit  of  the  government,  and  in 
order  to  obtain  recruits  best  fitted  for  the  service.  They  are  all 
placed  on  the  same  footing,  without  discrimination;  all  based 
upon  the  idea  of  qualification  alone,  all  embraced  in  the  same 
mandate,  and  all  enforced  by  the  same  penalty.  It  is  impossi- 
ble to  distinguish  between  the  want  of  citizenship  and  the  want 
of  any  other  qualification;  and  if  a  recruit  be  entitled  to  hi^ 
discharge  because  he  is  an  alien,  he  would  be  equally  entitled 
to  it  because  only  five  feet  five  inches  and  eleven  twelfths  io 
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height,  or  thirty-five  years  and  one  day  old.  There  is  no  bet- 
ter rule  of  interpretation  than  this,  that  *'  no  statate  shall  be 
eonstmed  in  saoh  manner  as  to  be  inconvenient  or  against 
reason/'  If  a  reomit  were  to  claim  exoneration  from  the  service, 
on  the  ground  that  at  the  time  of  his  enlistment  he  was  under 
size,  or  under  age,  or  infirm  in  body,  would  it  not  be  a  sufficient 
answer  that  the  government,  in  its  discretion,  waived  the  ob- 
jection, because  he  had  since  attained  the  requisite  height 
or  age,  or  had  recovered,  or  would  probably  recover,  from  his 
disease;  or  because  he  possessed  qualities  which  would  more 
than  compensate  for  his  alleged  defidenciest  And  so  if  the 
plea  be  that  of  alienage,  is  it  not  enough  to  say  that,  though 
constrained  to  the  admission  that  the  native  or  naturalized  citi- 
zen must  be  supposed  to  possess  greater  valor,  higher  intelli- 
gence, and  more  approved  fidelily  than  a  mere  stranger,  yet 
there  may  be  exceptions  to  the  general  rule;  and  that  in  the  par- 
ticular case  the  petitioner  is  a  gallant  and  disciplined  soldier, 
whose  oath  of  fidelity  when  he  took  the  bounly,  and  his  long 
residence  and  connections  and  interest  in  the  country,  furnish 
sufficient  security  for  the  faithful  discharge  of  his  duties  ? 

The  law,  in  no  part  of  it,  is  founded  upon  a  supposed  dis- 
abilily  of  the  recruit  to  bind  himself  by  his  compact  of  enlist- 
ment. No  such  disabiliiy  is  recognized  by  the  act  even  in 
regard  to  minors,  but  a  mere  protection  granted  to  the  imma- 
turiiy  of  intellect,  by  requiring  the  consent  of  the  parent, 
guardian,  or  master.  Without  that  qualified  exemption,  boys 
of  any  age  would  be  subject  to  enlistment  in  the  army,  as  they 
are  in  the  navy,  not  only  without  but  against  the  consent  of 
their  natural  or  legal  protectors;  for  the  national  sovereignty, 
in  the  exercise  of  its  constitutional  powers,  may  overrule  the 
municipal  laws  of  the  states  in  relation  to  the  incapacity  of  in- 
fants: United  States  v.  Bainbridge,  1  Mason,  71.  An  alien  has 
no  right,  founded  upon  any  principle  either  of  municipal  or  in- 
ternational law,  to  claim  exemption  from  the  consequences  of 
his  own  voluntary  engagement,  whether  for  military  or  any 
other  service.  No  one  supposes  that  he  labors  under  a  disabil- 
ity in  this  respect;  for  though,  by  such  a  stipulation,  he  may 
by  possibility  involve  himself  in  difficulties  in  regard  to  his  alle- 
giance to  his  native  sovereign,  that  is  a  matter  for  his  own  con- 
sideration, and  can  not  affect  the  validity  of  his  new  obligation. 
If  any  authority  were  necessary  for  so  self-evident  a  proposi- 
tion, it  would  be  found  not  only  in  the  practice  of  employing 
foreign  mercenaries,  which  has  prevailed  amongst  civilized  na- 
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tions  in  all  ages,  but  in  the  dociiine  as  laid  do^n  by  the  most 
approved  writers:  Yattel,  b.  1,  c.  19,  sec.  213;  1  Bl.  Com.  370. 

The  rules  by  which  the  courts  refuse  to  enforce  contracts  thai 
are  contmry  to  law  have  no  application  to  a  case  like  this;  for 
the  contract  of  enlistment,  if  to  be  so  called,  is  not  obligatory 
upon  the  government,  under  any  circumstances,  and  can  not,  as 
has  been  shown,  be  the  less  obligatory  upon  the  recruit  because 
he  does  not  possess  the  requisite  qualifications.  The  act  of  con* 
gress  does  not  in  that  event  declare  the  enlistment  to  be  void,  or 
exclude  the  recruit  from  the  service,  but  merely  subjects  the 
recruiting  ofScer  to  punishment  for  his  disregard  of  the  legisla- 
tive instructions.  That  the  legal  prohibition  amounts  to  noth- 
ing more  than  this,  is  obvious  from  the  consideration  that  the 
penally  is  founded  exclusively  upon  the  actual  misconduct  of  the 
officer;  for  though  its  letter  is  broad,  its  spirit  surely  woidd  not 
reach  beyond  the  case  of  willful  disobedience  or  culpable  negli- 
gence; and  such  is  the  practical  interpretation  given  to  it  by  the 
war  department:  Army  Eegulations  of  1841,  pp.  126, 127.  Now 
it  would  be  a  new  principle  to  establish,  that  the  misconduct  of 
a  public  officer  in  the  performance  of  an  official  act  shall  avoid  the 
transaction,  against  the  consent  of  the  party  aggrieved,  and  for 
the  sole  benefit  of  another  parfy  in  no  wise  prejudiced:  and  it 
would  be  still  more  strange,  if  the  act  prohibited  to  iiie  officer 
has  been  procured  without  his  connivance  or  default,  by  the 
fraud  of  the  party  complaining. 

In  what  has  been  said,  I  have  regarded  the  law  of  congress  aa 
designed  to  regulate  the  recruiting  service  with  a  view  to  the 
qualifications  of  recruits,  and  not  by  such  weighty  considerations 
as  a  fear  for  the  public  safety,  or  a  jealousy  of  executive  power. 
If  in  the  legislative  mind  the  republic  would  be  endangered  by 
the  foreign  nativity  or  the  debility  of  enlisted  soldiers,  a  policy 
so  grave  would  have  been  marked  by  decisive  enactments,  and 
not  exhausted  in  petty  penalties  upon  a  subaltern  officer.  It  is 
moreover  remarkable,  in  reference  to  unnaturalized  inhabitants, 
that,  by  a  fluctuating  legislation,  the  policy  of  employing  them  has 
varied,  not  according  to  the  hazard,  but  the  utility  of  their  mili- 
tary services;  for  the  authority  to  enlist  them  has  been  given  to 
the  recruiting  officer  in  times  of  greatest  peril,  and  withheld  in 
those  of  greatest  security.  Thus  by  the  acts  of  1802, 1808,  and 
1815,  he  is  directed  to  enlist  able-bodied  citizens;  but  by  the  acts 
of  1811, 1812, 1813,  and  1814,  the  direction  is  to  enlist  able-bodied 
men:  2  Story's  L.  U.  S.,  pp.  832,  1089,  1510,  1205,  1285,  1433. 
And  in  another  branch  of  the  public  defense  of  not  less  import- 
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anoe,  and  deeper  solicitude  to  the  nation,  aliens  are  habitnallj 
and  lawfully  employed  on  that  perilous  field  of  her  glory  where 
the  treacherous  mercenary  may  find  fit  allies  in  the  treacherous, 
winds  and  waves.  Theactof  congress  of  the  third  of  March,  1813, 
"  for  the  regulation  of  seamen  on  board  the  public  and  priTate- 
vessels  of  the  United  States,"  2  Story's  L.  U.  S.,  p.  1302,  throwa 
light  upon  the  present  subject  in  two  points  of  view;  for  in  the 
first  place  it  expressly  declares,  that  after  the  termination  of  the^ 
then  existing  war  with  Great  Britain,  the  employment  of  aliens 
on  board  all  such  vessels  shall  be  unlawful,  and  adopts  the  most 
decisive  and  vigorous  measures,  both  precautionary  and  vindica- 
tory, to  prevent  it;  and  then  provides  that  the  provisions  of  the- 
act  shall  have  no  operation  with  respect  to  the  subjects  of  any^ 
foreign  nation  which  shall  not,  by  treaty  or  special  convention 
with  the  government  of  the  United  States,  have  prohibited  the 
employment  of  native  citizens  of  the  United  States  on  board  of 
her  public  or  private  vessels.  This  act  thus  indicates,  on  the 
one  hand,  that  where  a  policy  of  utter  and  unqualified  exclusion 
from  the  service  exists,  it  is  not  left  by  congress  to  a  vague,  in- 
direct, and  doubtful  implication;  and  on  the  other,  that  such  a. 
policy  is  never  dictated  by  a  puerile  jealousy  or  a  petiy  appre- 
hension of  danger. 

A  case  like  the  present  may,  I  think,  be  safely  left  to  executive 
discretion  in  the  discharge  of  the  constitutional  duty  to  take  care 
that  the  laws  be  faithfully  executed;  inasmuch  as  the  exercise  of 
ihat  discretion,  in  the  one  way  or  the  other,  can  be  no  encroach- 
ment upon  the  legislative  power;  for  as  the  war  department  may 
dismiss  a  recruit  without  cause  shown,  so  it  is  no  good  cause  for 
his  dismission  that  he  has  practiced  an  imposition  upon  the 
government  in  regard  to  his  qualification.  This  construction 
of  the  statute  is,  I  think,  in  the  true  spirit  of  the  law;  while 
the  opposite  would  open  the  door  widely  to  tl^p  vilest  frauds 
upon  the  public  service.  It  is  proper,  however,  to  say,  in  jus- 
tice to  the  petitioner,  that  the  record  of  this  case  furnishes  no 
evidence  of  his  having  practiced  a  fraud  upon  the  recruiting^ 
officer.  I  have  considered  the  case  as  standing  upon  the  foot- 
ing of  an  original  enlistment;  inasmuch  as  it  does  not  appear 
from  the  record,  that  the  petitioner's  re-enlistment  was  into  the 
company  or  regiment  to  which  he  belonged  at  or  about  that 
time.  If  such  were  the  fact,  there  could  not  be  even  a  plausible 
objection  on  his  part  to  the  validity  of  his  engagement;  because 
the  acts  of  congress  of  the  second  of  March,  1833,  and  the  fifth 
of  July,  1838,  give  a  bounty  to  **  every  able-bodied  non-commis- 
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fiioned  ofScer,  musiGian,  or  private  soldier,  Yfho  may  re^nlisi 
into  his  company  or  regiment  within  two  months  before  or  one 
month  after  the  expiration  of  his  term  of  service;'-  thus  dispense 
ing  with  all  other  qualifications:  Sess.  Acts  of  1832-3,  p.  72, 
«ec.  3;  of  1837-8,  p.  105,  sec.  29.  Whether  the  irregularity  of 
re-enlisting  into  a  different  company  or  regiment  vrould  affect 
the  question  of  qualification,  I  deem  it  unnecessary  to  consider: 
my  impression  is  that  it  would  not.  However  that  may  be, 
these  acts  serve  to  confirm  the  conviction,  that  in  the  legislation 
of  congress  on  this  subject,  citizenship  has  never  been  regarded 
in  any  other  light  than  as  a  mere  qualification.  I  am  of  opinion 
that  the  judgment  of  the  circuit  court  ought  to  be  reversed,  and 
the  appellee  remanded  to  the  service. 

The  other  judges  concurring,  the  judgment  of  the  circuit 
^sourt  was  accordingly  reversed,  and  judgment  entered  declar- 
ing that  the  defendant  was  lawfully  detained  in  custody,  and 
remanding  him  into  the  service  of  the  United  States  aoooxd- 
ing  to  the  terms  of  his  enlistment. 

Bbooee,  J.,  absent. 


Enustmeht  of  Minobs. — ^Under  the  act  of  oangreM  empowvrhig  enUst- 
ments  in  the  navy,  an  infant  who  has  arrived  at  yean  of  diaoretton,  hav* 
Ing  no  father,  master,  or  guardian,  may  make  a  valid  oontrtust  to  serve 
•according  to  the  act,  although  he  has  a  mother  with  whom  he  resides  at 
the  time,  and  whose  consent  was  not  obtained:  OomrnonweaUh  v.  Mur» 
ray,  5  Am.  Dec.  412;  thongh  the  statutes  of  the  United  States,  which 
prohibit  the  enlistment  of  a  minor  without  the  consent  of  hie  parent, 
etc,  "if  any  he  have,**  prohibit  the  enlistment  of  minors  who  have  no 
parent,  guardian,  or  master;  and  such  enlistment,  if  not  void,  is  voidable 
at  the  request  of  the  minor  so  enlisted:  CommonweaUh  v.  Cushmg,  6  Id. 
156;  and  the  statute  provision  that  an  infant  shaU  not  be  enlisted  with- 
out the  consent  of  his  parent  or  guardian,  is  for  the  benefit  of  the  infant,  and 
if  it  Ib  not  complied  with,  he  may  waive  the  irregularity  and  ratify  the  en- 
listment upon  becoming  of  age:  Stale  v.  DinUckf  37  Id.  197.  In  United 
States  v.  Blahertty,  3  Gratt.  415,  the  principal  case  is  referred  to  with  ap- 
proval, and  the  podtion  there  taken  as  to  contracts  of  enUstment  by  minon 
explained. 


GOMMONWEAI/CH    V.   DaBNET. 

[1  aoBniKni,  686.] 

AooDMFLioB,  Who  Gives  Testimony  Faiklt  and  OpehIiT,  has  no  right  ta 
demand  from  the  court  in  which  he  is  tried  for  the  same  < 
mendation  to  the  executive  for  a  pardon. 

DooxBiKS  ov  Appbovsment  ix>es  not  Pbevail  in  this  state. 
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Dabnet  had  been  teller  of  the  Bank  of  Yiiginia.  One  Green 
was  a  depositor  at  the  bank,  and  by  means  of  collusion  with 
Dabney  overdrew  his  account  to  a  large  amount  on  checks  that 
were  not  good,  and  which  Dabney  knew  to  be  not  good.  This 
continued  for  some  time,  till  danger  of  detection  having  become 
imminent,  Dabney  fled,  taking  with  him  a  large  sum  of  the 
bank's  money.  Green  was  indicted  en  numerous  charges,  and 
Dabney  having  returned  was  indicted  for  embezzlement,  and  foi 
permitting  Green  to  embezzle  the  bank's  money.  On  the  trial 
of  Green,  Dabney  was  called  as  a  witness  for  the  copmion- 
wealth;  and  having  been  informed  that  he  was  not  bound  to 
give  evidence  that  would  criminate  himself,  and  if  he  did  give 
evidence,  it  must  be  without  any  expectation  of  favor  or  that  he 
would  thereupon  acquire  any  right  to  pardon,  yet  he  went  on 
and  gave  in  evidence  all  the  circumstances  touching  the  defaidi 
and  embezzlement.  When  his  own  trial  came  on,  he  moved  the 
court  to  postpone  the  trial  in  order  that  he  might  apply  to  the 
executive  for  a  pardon,  claiming  that  he  was  entitled  to  one. 
After  argument  of  the  motion,  the  court  adjourned  the  case  to 
the  general  court,  there  to  have  the  questions  of  law  involved 
decided. 

Baxter^  aUomey  general,  for  the  commonwealth. 

Johnson,  Scott,  and  Stanard,  for  the  accused. 

Leigh,  J.  The  counsel  for  Dabney  in  this  court  have  con  - 
tended  that,  according  to  Budd's  Case,  1  Leach,  115,  an  ac- 
complice, who  has  been  received  by  the  court  to  give  evidence 
against  his  associates,  and  who  has  fully  and  fairly  given  testi- 
mony against  them,  has  a  right  to  the  recommendation  of  the 
court  to  the  mercy  of  the  executive,  and  a  right  to  the  pardon 
of  the  executive.  Li  the  case  above  referred  to,  Lord  Mansfield 
uses  this  language:  ''There  is,  besides,  a  practice  which  does 
not  give  a  legal  right;  and  that  is,  where  an  accomplice,  having 
made  a  full  and  fair  confession  of  the  whole  truth,  is  in  conse- 
quence thereof  admitted  as  a  witness  for  the  crown,  and  his 
evidence  is  afterwards  made  use  of  to  convict  the  other  of- 
fenders. If  in  that  case  he  acts  fairly  and  openly  and  discov- 
ers the  whole  truth,  though  he  is  not  entitled  of  right  to  a  par- 
don, yet  the  usage,  the  lenity,  and  the  practice  of  the  court  is 
to  stop  the  prosecution  against  him,  he  having  an  equitable  title 
to  the  recommendation  of  the  court  to  the  long's  mercy."  By 
this  opinion  the  right  to  the  pardon, is  denied  to  be  a  legal 
light,  and  is  said  to  be  a  mere  equitable  one.    It  wotdd  seem. 
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then,  that  even  in  England  this  right  to  the  recommendation  of 
the  court  can  hardly  be  said  to  be  a  right  secured  bj  the  common 
law,  but  is  a  mere  favor  which  the  crown  had  determined  to  ex- 
tend to  accomplices.  And  we  are  the  more  inclined  to  consider 
this  the  correct  view  of  the  question,  as  this  doctrine  of  the 
right  of  an  accomplice  to  the  recommendation  of  the  court  is 
to  be  found  in  none  of  the  older  writers  on  the  common  law. 
If  this  be  the  correct  opinion,  then  this  right  of  an  accomplice 
never  was  introduced  into  the  laws  of  this  state. 

But  if  it  were  established  that  this  right  of  an  accomplice  was 
a  part  of  the  common  law,  we  should  still  be  of  opinion  that  it 
never  was  a  part  of  the  law  of  this  state:  for  no  accomplice  can, 
according  to  the  constitution  of  our  coiirts,  be  so  received  to 
give  evidence  as  to  entitle  him  to  this  right  of  pardon.  Accord- 
ing to  the  authorities,  he  must  make  a  full  confession  of  the 
whole  truth.  And  according  to  the  same  authorities,  neither 
the  committing  justice  nor  the  prosecutor,  nor  even  the  attorney 
general,  can  so  receive  him;  the  power  to  receive  him  being  given 
to  the  court  alone.  In  England  the  accused  is  always  examined 
by  the  committing  magistrate,  who  reduces  this  examination  to 
writing,  together  with  the  testimony  of  the  witnesses.  In  this 
examination  an  accomplice  may  make  a  full  and  fair  confession 
of  the  whole  truth,  before  a  person  authorized  to  receive  it.  But 
in  this  state  the  accused  is  never  examined,  and  we  do  not  see 
in  what  manner  this  previous  confession  of  the  whole  truth  is 
to  be  made.  The  committing  magistrate  and  the  prosecutor  are 
unauthorized  by  any  law  to  take  it;  nor  has  the  court  any  such 
authorify.  But  admitting  that  the  court  has  the  right,  where 
and  in  what  manner  is  the  confession  to  be  made  ?  Is  the  judge 
to  go  to  the  jail,  or  to  send  for  the  accomplice  to  his  private 
room,  and  receive  his  confession  in  secret?  This  would  be  con- 
trary to  our  practice,  which  has  always  been  to  administer  jus- 
tice openly  and  in  public.  Or  is  the  accomplice  to  be  brought 
into  court  to  make  his  full  confession  openly  and  publicly? 
This  would  be  unjust  to  him:  for  the  court  may  not  receive  him 
as  a  witness,  and  his  confession  in  open  court,  perhaps  in  the 
presence  of  those  who  may  afterwards  be  called  upon  to  try 
him,  might  greatly  prejudice  his  case.  It  would  therefore  seem 
that  no  mode  is  provided  by  our  laws,  in  which  the  full  confes- 
sion, required  of  an  accomplice  by  the  practice  of  the  courts  in 
England  before  he  will  be  permitted  to  give  evidence  against 
his  associates,  can  be  made.  But  if  this  difficulty  were  removed, 
no  mode  is  pointed  out  by  our  laws,  for  procuring  the  testimony 
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to  enable  the  court  to  determine  whether  the  accomplice  ought 
or  ought  not  to  be  received  as  a  witness.  According  to  the  au- 
thorities cited,  the  admission  in  England  of  an  accomplice  to 
give  eyidence  puts  it  in  his  power  to  entitle  himself  to  a  pardon. 
The  pennission,  then,  to  give  testimony  is  in  effect  the  grant  of 
the  pardon.  And  surely  the  court  ought  to  have  all  the  evi- 
dence in  the  case,  as  well  in  respect  to  the  accomplice  as  his 
dissociates,  to  enable  it  to  decide  whether  it  would  be  proper,  in 
the  particular  case,  to  exercise  the  power  of  pardoning:  other- 
wise it  would  often  happen  that  the  most  guilty  would  secure 
his  pardon,  simply  by  giving  evidence  against  others  who  had 
been  led  into  guilt  by  the  witness  himself.  It  is  probable  that 
in  England  all  the  evidence  is  before  the  court,  which  may  thus 
have  the  means  of  ascertaining  the  propriety  of  receiving  the 
accomplice  as  a  witness.  But  in  this  state,  accordiog  to  our 
present  mode  of  proceeding,  the  evidence  never  is  and  never  can 
be  before  the  court.  Therefore,  if  the  right  of  an  accomplice 
to  a  pardon  were  fully  established  in  England,  we  should  yet 
4eny  that  the  same  right  existed  here. 

We  think,  too,  that  the  legislature,  by  enacting  that  '*  approv- 
-^rs  shall  never  be  admitted  in  any  case  whatsoever"  (1  Bev. 
Code,  c.  169,  sec.  59,  p.  614),  has  manifested  its  disapprobation 
of  holding  out  impuniiy  to  an  accomplice,  as  an  inducement  to 
•him  to  become  a  witness  against  his  associates.  Indeed,  some  of 
the  judges  are  of  opinion  that  this  law  prohibits  the  offering  of 
any  such  indemnity  to  an  accomplice.  But  others  of  them  think 
that  the  conditional  right  to  pardon  now  contended  for  would 
not  have  been  taken  away  by  that  law,  if  such  right  had  existed 
at  the  time  of  the  ^laotment.  A  majority  of  the  court,  however, 
are  of  opinion  that  the  act  in  question  evinces  the  legislativa 
disapprobation  of  the  principle  now  contended  for  in  behalf  of 
the  accomplice.  What  was  the  objection  to  permitting  an  ac- 
complice to  become  an  approver?  Certainly,  that  thereby  he 
might  be  tempted  to  screen  himself  by  giving  false  testi- 
mony against  others.  The  right  to  pardon  now  insisted  on 
holds  out  the  same  sort  of  temptation,  though  in  a  less  objec- 
tionable manner.  And  as  the  legislature  has  manifested  its  dis- 
approbation of  holding  out  such  a  temptation  in  case  the  wit- 
ness appeared  in  the  character  of  an  approver,  we  think  it  may 
fairly  be  inferred  that  it  would  equally  disapprove  of  holding 
out  a  temptation  of  a  like  kind  where  the  witness  appeared  in 
the  character  of  an  accomplice.  We  think,  too,  that  the  act 
which  prohibits  the  using  against  any  person  facts  stated  by  him 
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in  his  examination  as  a  -witness  against  another,  furnishes  some 
eyidence,  though  perhaps  not  yery  strong  eyideitce,  that  the 
legislature  did  not,  at  the  passage  of  that  act,  regard  the  right, 
now  contended  for  in  behalf  of  the  accomplice,  as  existing  un- 
der our  law.  And  we  are  of  opinion  that  our  law  acknowledges 
no  such  right. 

We  are  the  better  satisfied  with  this  opinion,  from  the  fact 
that  the  right  has  been  established  by  no  decision  in  our 
courts;  and  also  from  the  fact  that  it  has,  as  we  firmly  believe, 
never  before  been  asserted  or  even  heard  of  in  our  courta.  In- 
deed, we  reg-urd  Byrd  v.  CommonioeaUh,  2  Ya.  Cas.  490,  as  a 
pretly  strong  authority  i^gainst  the  supposed  right.  We  will- 
ingly admit  that  the  point  directly  decided  in  that  case  was,  that 
an  accomplice  is  a  competent  witness.  But  the  opinion  de- 
clares also,  that  the  accomplice  is  not  exonerated  from  pun- 
ishment; that  he  is  not  entitled  to  a  pardon  in  case  he  suc- 
ceed in  convicting  a  fellow-prisoner,  nor  is  he  subjected  to  pun- 
ishment in  consequence  of  his  feulure;  that  in  both  cases  his  ao- 
quittal  or  conviction  will  depend  upon  the  evidence  adduced  on 
his  own  trial.  We  can  not  believe  that  this  broad  denial  of  an 
exoneration  from  punishment,  and  of  the  right  to  pardon,  would 
have  been  thus  unconditionally  stated,  if  the  court  had  not  been 
satisfied  that  the  right  now  asserted  had  no  existence;  especially 
as  Biidd'a  Case  appears  to  have  been  before  the  court.  It  is  the 
daily  practice  to  receive  accomplices  as  witnesses;  in  many  in- 
stances they  have  been  put  upon  their  trial  after  giving  evidence 
against  their  associates,  and  in  some  instances  they  have  been 
convicted:  yet  in  no  one  instance  have  counsel  claimed,  or  the 
court  extended  to  the  witness,  the  right  now  asserted.  How  is 
this  to  be  accounted  for  ?  Not  from  ignorance  in  the  profession 
(for  Rudd's  Case  has  been  for  a  long  time  generally  known),  but 
from  the  universal  opinion  of  the  bench  and  bar  that  no  such 
right  existed.  And  we  can  not  readily  admit  that  the  whole 
profession  has  been,  for  such  a  length  of  time,  in  error  in  re- 
spect to  a  question  which  so  frequently  required  their  consider- 
ation. 

It  is  said  that  policy  requires  that  this  right  should  be  secured 
to  accomplices.  We  doubt  this.  We  readily  admit  that  ac- 
complices would  more  frequently  consent  to  give  testimony 
against  their  associates,  if  by  doing  so  they  would  secure  a  par- 
don for  themselves.  But  even  now,  when  the  right  claimed  for 
them  is  denied,  they  are  not  very  often  believed  by  juries;  and 
we  think  that  if  the  right  claimed  were  admitted,  they  would 
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rarely  be  credited  at  all.  We  have  not  considered,  and  we 
mean  to  express  no  opinion  whatever  on  the  general  power  of  the 
courts  of  this  commonwealth  to  recommend  persons  accused  to 
the  mercy  of  the  executive.  All  we  mean  to  say  is,  that  an  ac- 
complice has  no  right  to  demand  such  a  recommendation,  merely 
because  he  has  given  evidence  on  the  part  of  the  commonwealth, 
fully,  candidly,  and  impartially. 

DtJKCAK,  J.  The  majoriiy  of  the  court  not  resting  its  dedsion 
on  the  same  precise  grounds  on  which  some  of  the  judges  axe 
inclined  to  place  it,  I  shall  veiy  briefly  assign  the  grounds  of 
my  opinion. 

The  point  on  which  all  the  questions  adjourned  in  this  case 
turn  is,  whether  an  accomplice,  who  gives  testimony  against  his 
associates  fairly  and  openly,  has  a  right  to  demand  from  the  court 
in  which  he  is  tried  for  the  same  offense,  a  recommendation  to  the 
executive  for  a  pardon;  and  whether  the  doctrine  of  the  English 
couirts  upon  this  subject,  as  expounded  in  Budd's  Case,  1  Leach, 
116,  is  in  force  in  this  state.  Budd's  Case  was  decided  in  1775, 
and  it  was  there  for  the  first  time  distinctly  adjudged,  that 
an  accomplice  giving  testimony  fully  and  fairly  against  his  asso- 
ciates in  crime  has  an  equitable  right  to  a  pardon,  and  that  the 
court  will  recommend  him  to  mercy,  and  will  stay  the  proceed- 
ings against  him  to  enable  him  to  apply  for  a  pardon.  The 
doctrine,  as  settled  in  Budd's  Case,  undoubtedly  sprang  out  of 
the  ancient  law  of  approvement,  and  was  merely  a  modification 
thereof.  That  law,  as  it  anciently  existed,  had,  long  before  the 
decision  of  Bvdd's  Case,  become  obsolete.  Sir  Matthew  Hale, 
a  century  before,  had  stated,  2  Hale's  P.  0.  226,  that ''  the  ad- 
mitting of  approvers  had  long  been  disused."  But  in  his  time 
accomplices  were  admitted  as  witnesses,  and  it  became  a  part 
of  the  policy  of  that  country,  in  order  to  aid  in  the  discovery 
and  punishment  of  crimes,  to  encourage  accomplices  to  give 
evidence  against  their  fellovirs,  by  holding  out  to  them  the  prom- 
ise of  a  pardon  if  they  made  full  and  fair  disclosures;  and  the 
English  courts,  in  furtherance  of  this  policy,  so  molded  the 
common  law  doctrine  of  approvement,  as  to  get  rid  of  some  of 
the  objectionable  features  of  the  law  as  anciently  practiced  and 
understood,  and  at  the  same  time  to  cany  out  the  public  policy. 
Such  seems  to  me  to  have  been  the  foundation  of  the  decision 
in  Budd's  Case. 

Thus  the  law  stood  in  England,  and  of  course  in  the  colonies, 
until  the  revolution.  Soon  thereafter,  in  1789,  the  legislature 
of  Virginia,  with  a  knowledge  that  the  ancient  law  of  approve- 
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ment  had  been  obsolete  for  more  them  a  century,  and  with  a 
knowledge  of  its  modification  by  the  English  courts  in  Rudd^s 
Case,  passed  a  statute  declaring  that  '*  approvers  shall  never  be 
admitted  in  any  case  whatsoever."  Now,  as  the  ancient  law  of 
approvers,  as  technically  understood,  had  long  been  obsolete, 
there  was  no  necessiiy  for  the  legislature  to  repeal  it;  but  as 
Rudd^B  Case  had  been  but  recently  decided,  modifying  the  law 
of  approvement,  it  is  clear  to  my  mind  that  the  legislature  had 
a  special  view  to  that  modification  of  it  by  the  English  courts; 
and  this  seems  to  me  to  be  the  more  probable,  from  the  fact  that 
the  reason  assigned  by  Sir  Matthew  Hale  for  the  law  of  approve- 
ment as  anciently  practiced  having  become  obsolete,  applied 
with  almost  equal  strength  to  the  modification  of  the  rule  as  set- 
tled in  Rudd's  Case.  The  reason  assigned  by  him  is,  that  '*  more 
mischief  hath  come  to  good  men  by  these  kinds  of  approvements 
by  false  accusations  of  desperate  villains,  than  benefit  to  the 
public  by  the  discovery  and  convicting  of  real  offenders."  The 
only  difference  between  the  ancient  law  of  approvement  and  its 
modem  modification  is,  that  in  the  former  the  approver  must 
confess  his  crime,  and  if  he  fails  to  effect  a  conviction  of  his 
confederate,  he  is  to  be  punished,  but  if  there  is  a  conviction, 
then  he  is  entitled  to  a  pardon  unconditionally.  The  modem 
doctrine  does  not  require  that  the  accomplice  shall  confess  his 
goilt,  or  that  his  associate  shall  be  convicted;  but  if  he  gives 
his  testimony  fully  and  fairly^  the  court  is  pledged  to  recom- 
mend, and  the  executive  to  grant,  a  pardon.  Can  there  be  any 
material  difference  in  the  degree  of  evil  that  would  be  likely  to 
arise  **  to  good  men  by  false  accusations  of  desperate  villains?" 
In  either  case,  the  price  held  out  to  the  accomplice  for  his  evi- 
dence is  a  pardon  for  his  own  crime:  in  either  case,  he  is  an  ap- 
prover. So,  I  infer,  the  legislature  supposed.  And  such  was 
undoubtedly  the  interpretation  by  the  courts  of  the  country,  of 
the  statute  passed  in  1789,  abrogating  approvements;  as  is 
proved  by  the  opinion  of  the  elder  Judge  Tucker,  contained  in 
a  note  to  4  Tucker's  Blackstone,  p.  331.  This  able  jurist  states 
expressly,  that  the  Virginian  statute  repealing  the  law  of  ap- 
provement was  understood  to  exclude  the  adoption  of  the  prin- 
ciple settled  by  the  English  courts  in  Rudd'ts  Case;  although  he 
seems  to  regret  that  accomplices  in  this  countiy  were  not  placed 
upon  the  footing  of  accomplices  in  England.  And  I  think  it 
may  be  fairly  inferred  that  the  suggestion  of  Judge  Tucker,  in 
his  note  referred  to,  gave  rise  to  the  passage  of  the  subsequent 
statute  of  1811,  1  Rev.  Code,  c.  131,  sec.  G,  p.  517,  in  ~vhich  the 
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legidatnze  (for  the  purpoBe,  no  doubt,  of  holding  out  to  acoom- 
plioes  an  inducement  to  give  evidenoe  against  their  aseociates) 
proTided  that  the  testimony  of  a  witness  should  not  be  used  as 
evidence  in  any  trial  against  himself. 

If  the  law  of  approTement,  as  modified  in  Budd's  Case,  were  in 
force,  then  it  became  unnecessaxy  to  hold  out  to  accomplices  any 
such  inducements  as  were  held  out  by  the  statute  of  1811;  for 
the  principle  of  Rudd^s  due  placed  them  in  a  better  situation; 
they  became  entitled  to  a  pardon  under  the  implied  faith  of  the 
government,  whilst  under  tiie  statute  they  might  be  tried  and  con- 
victed without  any  claim  to  pardon.  And  we  find  that  the  general 
court,  in  Byrd  t.  CommanweaUh,  2  Ya.  Oas.  490,  decided  in  1826, 
expressly  say  (although  in  this  respect  the  opinion  was  obiter)^ 
that  the  accomplice  who  gives  evidence  against  his  associates  is 
not  entitled  to  a  pardon.  In  New  York,  it  is  true,  it  has  been 
decided,  in  People  v.  Whipple,  9  Cow.  707,  that  the  law  of  Eng* 
land,  as  settled  in  Budd's  Case,  was  the  law  of  that  state:  and 
under  different  circumstances  that  decision  ought  to  have  great 
weight  here.  But  in  New  York  there  vnis  no  statute  such  as 
that  passed  in  Yirginia  in  1789,  abrogating  approvements,  nor 
any  such  as  that  passed  in  1811.  The  reason  assigned  by  the 
court  of  New  York,  in  People  v.  Whipple,  while  it  was  in  strict 
conf ormiiy  with  the  principles  of  the  common  law  of  approve- 
ments, as  modified  by  the  English  couirts  in  RwddFs  Case,  is 
wholly  inapplicable  to  this  state. 

I  am  of  opinion,  therefore,  that  although  the  judge  who  shall 
tiy  the  prisoner  in  this  case  may  recommend  him  to  the  execu- 
tive for  a  pardon,  it  is  not  his  official  duty  to  do  so;  that  it  is 
only  an  act  of  favor,  which  the  judge,  the  juiy,  or  any  person 
may  extend.  I  am  of  opinion,  fdso,  that  the  court  ought  not 
to  continue  the  prisoner's  case,  merely  to  enable  him  to  apply 
for  a  pardon. 

Douglass  and  Nicholas,  JJ.,  dissented  from  both  the  fore- 
going opinions,  and  from  the  judgment  of  the  court,  which  was 
as  follows: 

This  court  is  of  opinion,  and  doth  decide:  1.  That  if  a  parfi- 
ceps  criminiSy  on  the  trial  of  one  of  the  parties  to  the  crime, 
called  as  a  witness  on  the  part  of  the  commonwealth,  voluntarily 
give  evidence,  and  fully,  candidly,  and  impartially  disclose  all 
the  circumstances  attending  the  transaction,  as  well  those 
which  involve  his  own  guilt  as  those  which  involve  the  guilt  of 
others,  he  will  yet  have  no  right,  which  a  court  of  law  will 
recognize,  to  a  pardon  for  his  own  guilt,  and  therefore  he  will 
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have  no  right  to  demand  from  the  coiurt  a  continnance  of  hia 
cause,  until  he  can  have  an  oppori^unity  to  apply  to  the  execu- 
tiye  for  such  pardon.  2.  That  the  court  ought  in  this  case  to 
overrule  the  motion. 


MoE^EY  V.  Gabth. 

(9  BoBDncni.  83.] 
PUBOHASXa  AT  SZSOUTION  SaLB  MUST    RbLT  FOB   TlTLB  ON  IBM  WrIT  OQ 

which  the  sale  was  made.  Thoagh  the  officer  had,  at  the  time  of  the  sale, 
other  and  aenior  writs  in  his  hands  against  the  defendant,  the  pmohaaer 
can  not  invoke  their  lien.  His  title  is,  howeyer,  good  against  the  plaint- 
iffs in  snch  senior  writs,  and  their  remedy  is  against  the  sheriff. 

Detinue  by  McEey  and  Chiles  for  Bandolph,  a  slaye.  Both 
parties  claimed  under  John  Nowell;  the  plaintiffs,  through  a  deed 
of  trust,  dated  June  4, 1823,  and  recorded  the  same  day,  and 
the  defendant,  Gkrth,  under  an  execution  sale.  One yieri/acia8y 
issued  May  25, 1823,  was  given  to  the  constable  the  same  day, 
and  was  leried  June  17,  1823.  The  slave  ran  away,  and  could 
not  be  found  until  the  ensuing  August,  and  too  late  to  be  sold 
at  the  time  first  appointed.  About  August  15th,  the  slave  was 
found  and  retaken;  and  in  October  was  sold  under  that  execu- 
tion and  others,  and  purchased  by  Garth.  Before  the  sale,  the 
writ  first  issued  ran  out.  It  was  renewed,  and  under  this  re* 
newed  writ,  the  sale  was  made.  This  writ  was  paid,  and  the 
balance  of  the  proceeds  applied  to  the  other  writs.  If  the  title 
of  the  defendant  could  be  referred  to  the  first  execution,  and 
the  levy  thereunder,  it  took  precedence  over  the  plaintiffs'  trust 
deed.  If,  on  the  other  hand,  it  must  be  referred  to  the  new 
execution,  under  which  the  sale  was  made,  then  it  was  subse- 
quent and  subordinate  to  plaintiffs'  title.  The  court  instructed 
the  jury  that  the  lien  of  the  first  fieri  facias  had  not  been  lost, 
and  that  the  sale  might  be  regarded  as  made  under  it,  although 
the  officer  supposed  himself  to  be  selling  under  the  new  execu- 
tion. Verdict  and  judgment  for  defendant.  Plaintiffo  peti- 
tioned for  and  were  awarded  a  supersedeas. 

OraUan,  for  the  plaintifb. 

Peyton^  for  the  defendant. 

By  Court,  Allen,  J.  This  court  is  of  opinion  that  as  evidence 
had  been  introduced  tending  to  prove  that  a  second  execution 
had  been  taken  out  by  the  constable,  under  which,  and  otheT 
executions  in  his  lands,  the  sale  was  made;  however  the  ques* 
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tion  might  haye  been  as  to  the  lien  of  the  first  ezecntion«  in  a 
controversy  between  the  plaintiff  in  said  execution  (alleging  that 
the  second  execution  was  taken  out  without  his  consent)  and  the 
constable,  yet  in  this  action  between  the  purchaser  at  the  sale 
and  a  claimant  of  the  property,  the  title  of  the  purchaser  must 
be  ref  eired  to  the  process  under  which  the  sale  was  made.  That 
whilst  on  the  one  hand,  where  the  officer  holding  two  executions 
sells  under  the  second,  the  title  of  the  purchaser  is  good  against 
the  plaintiff  in  the  first,  and  the  remedy  of  the  latter  is  against 
the  officer,  so  on  the  other  hand  the  purchaser  at  such  sale  can 
not  invoke  the  lien  of  the  first  execution,  in  aid  of  a  title  ac- 
quired at  a  sale  made  under  the  second.  The  court  therefore 
erred  in  instructing  the  jury  that  they  must  regard  the  sale  as 
having  been  made  under  and  by  virtue  of  the  original  fi*/a.; 
though  they  might  have  been  satisfied,  from  the  evidence,  that 
the  sale  was  in  fact  made  under  and  by  virtue  of  the  second^ 
fa.  and  other  executions  in  the  hands  of  the  officer. 

The  judgment  is  therefore  reversed  and  the  cause  remanded^ 
with  instructions  to  set  aside  the  verdict  and  award  a  new  trial 
of  the  issue,  on  which  so  much  of  the  said  instruction  as  is 
herein  pronounced  to  be  erroneous  is  not  to  be  repeated. 

Bbooxe,  J.,  absent. 

"Ab  a  general  role,  ezeoation  sales  are  snbject  to  all  liens  panunonnt  to 
that  under  which  the  sale  is  made.  Hence  tiie  plamti£f  under  whose  writ 
a  sale  is  made  is  usually  entitled  to  the  proceeds  of  the  sale,  to  the  extent  of 
satisfying  his  claim.  Senior  lienholders  are  not  entitled  to  partJoipate  in 
the  proceeds,  because  their  liens  are  unimpaired  by  the  sale,  and  they  may, 
as  before,  seek  satisfaction  out  of  the  property  sold.  Where,  however,  t^ 
sale  baa  the  effect  of  transferring  title  free  from  all  Hens,  then  the  senior 
holders  must  first  be  paid  out  of  the  proceeds:*'  Freeman  on  Bzeentions, 
447. 


May  bt  al.  v.  State  Bank  of  Nobth  Cabolina. 

[3  ROBmsON,  66.] 

Mattebs  in  Abatement  Existing  Prior  to  a  Suit  must  be  pleaded 
therein  in  proper  time.  After  judgment  the  defendant  is  estopped  from 
urging  them,  by  writ  of  error  or  otherwise. 

BIatters  in  Abatement  Arising  Pending  a  Suit,  should  be  brought  to 
the  attention  of  the  court  before  judgment,  or  the  defendant  will  be 
estopped  from  urging  them  as  long  as  the  judgment  stands  unreversed. 

Ih  Scire  Facias  or  Other  Proceedings  to  REViys  a  Judomsnt,  it  is 
not  competent  to  allege  any  matters  which  might  have  been  pleaded  to 
the  original  action,  or  which  existed  prior  to  the  entry  of  the  ongiiial 
judgment. 
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Death  of  Sole  Plaintiff  ob  Defendant  Abates  an  Action  at  common 
law;  but  by  statute  17  Charles  n.,  c.  8,  the  death  of  either  party  after  ver- 
dict, and  before  judgment,  could  not  be  alleged  for  error,  and  the  judg- 
ment was  entered  as  though  the  party  were  alive,  but  must  have  been 
revived  by  Ktre/aeias  before  execution  could  regularly  issue. 

Death  of  Sole  Plaintiff  afteb  Judgment  renders  a  tcire/aeias  necessary 
to  the  issuing  of  execution.  , 

If  Corporation  Expires  after  Judgment,  execution  can  no  longer  issue 
in  its  name. 

Though  the  Charter  of  a  Corporation  Expired  before  Judgment  in 
ITS  Favor,  no  execution  can  issue  on  such  judgment,  and  the  defendant 
is  not  estopped,  on  a  motion  to  quash  the  execution,  from  showing  the 
expiration  of  such  charter  before  judgment.  Per  Allen  and  Brooke,  J  J. ; 
Baldwin,  J.,  dissenting,  and  Stanard,  J.,  not  oonoorring  in  this  part  of 
the  decision. 

Motion  for  judgment  on  a  fortliooming  bond.  Oounter  mo* 
tion  to  quash  the  bond  and  the  execution  on  which  it  was  based. 
This  execution  issued  on  a  judgment  in  favor  of  the  State  Bank 
of  North  Carolina.  The  defendants  now  showed  that  the  charter 
of  the  bank  had  expired  January  1, 1836.  The  original  judg- 
ment in  the  circuit  court  of  Mecklenburg  county  was  entered 
October  81, 1831;  and  appeal  was  taken,  and  judgment  given, 
as  appears  8  Leigh,  238.  In  conformity  with  the  judgment  of 
the  court  of  appeals,  final  judgment  was  entered  in  the  circuit 
eoort.  May  12, 1837.  On  this,  execution  issued,  and  was  levied 
on  the  property  of  May,  who  executed  a  forthcoming  bond.  He 
now  sought  to  have  the  bond  and  execution  quashed,  on  the 
ground  that  the  corporation  had  become  extinct  by  the  expira- 
tion of  its  charter,  and  because  his  two  co-defendants  had  died 
before  the  renditioi!!  of  the  judgment  of  the  court  of  appeals. 
The  execution  had  been  issued  for  th&  benefit  of  E.  B.  Hicks, 
to  whom  an  assignment  of  judgment  had  been  made  December 
6, 1831.  The  motion  to  quash  was  denied,  and  judgment  was 
given,  awarding  execution  on  the  forthcoming  bond.  Defend* 
ant  petitioned  for  and  was  awarded  a  supersedeas. 

Macfarlandf  for  the  plaintiflffl  in  error. 

Ehodes,  for  the  defendants  in  error. 

In  the  court  of  appeals,  Baldwin,  J.,  delivered  a  vezy  lengthy 
opinion  in  favor  of  a£Srming  the  judgment  of  the  lower  court. 
He  held:  1.  That  matter  in  abatement  existing  prior  to  the  in- 
stitution of  an  action  must  be  pleaded  therein,  or  the  defendant 
would  be  estopped  from  afterwards  asserting  it:  1  Archb.  Pr.  804; 
Crawford  v.  Satchwell,  2  Stra.  1218;  WorUey  v.  Bayner,  2  Doug. 
687;  2.  That  upon  the  death  of  a  party  penderUe  liie,  if  a  judg- 
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ment  be  afterwards  entered,  it  is  valid,  until  reyersed  for  error 
of  law  or  of  fact:  Jourden  y.  Dennyy  2  Bulst.  241;  and  can  not 
1<e  assailed  in  any  ooUateial  proceedings  for  its  enforcement:  1 
iroll.  Abr.  742;  1  Bob.  Pr.  686;  JliSsFarland  v.  Irwin,  8  Johns. 
78;  West  y.  SuUan,  2  Ld.  Baym.  863;  3.  That  the  extinction  oi 
the  corporation  having  occurred  prior  to  the  final  judgment, 
ought  to  have  been  suggested  prior  to  such  judgment,  although 
it  happened  after  verdict;  and,  therefore,  that  the  defendant 
was  now  estopped  from  avoiding  the  effect  of  the  judgment. 
The  other  members  of  the  court  were  for  reversing  the  judgment, 
and  gave  opinions  as  follows: 

Allbk,  J.  The  authorities  bearing  on  the  questions  pre- 
sented by  this  case  have  been  fully  reviewed  by  Judge  Baldwin. 
They  clearly  establish,  that  where  matter  in  abatement  existed 
prior  to  the  suit>  advantage  must  be  taken  of  it  by  plea  in 
proper  time,  and  that  after  judgment  the  party  is  estopped,  and 
can  not  avail  himself  of  it  by  a  writ  of  error:  and  that  where 
such  matter  occurs  pending  the  suit,  if  not  suggested  or  brought 
to  the  notice  of  the  court  before  judgment,  though  a  writ  of 
error  coram  veins  in  some  cases  may  be  prosecuted,  the  judg- 
ment until  reversed  estops  the  party  from  alleging  the  facL 
And  as  a  consequence  from*  these  principles,  in  all  proceedings 
based  upon  the  judgment  and  tending  to  enforce  it,  the  party 
is  concluded  from  availing  himself  of  this  error  in  the  judgment. 
Thus  the  scire  facias  to  revive  is  a  mere  continuance  of  the  pro- 
ceedings, and  it  is  not  competent  for  the  heir  or  personal  rep- 
resentative of  the  original  defendant  to  set  up  his  death  before 
judgment,  in  order  to  defeat  the  plaintiff.  The  judgment  un- 
reversed has  established  the  fact  to  be  otherwise.  And  hence 
the  well-settled  rule,  that  the  defendant  can  not  plead  any  mat- 
ter to  the  scire  facias  on  a  judgment,  which  he  might  have 
pleaded  to  the  original  action,  or  which  existed  prior  to  the 
judgment.  So  in  a  scire  facias  upon  a  recognizance  of  bail,  the 
bail  can  not  require  evidence  of  that  which  was  necessary  to  en- 
title the  plaintiff  to  recover  in  the  original  action,  because  the 
scire  facias  is  a  continuance  of  the  proceedings.  That  is  the  amount 
of  the  decision  in  ffenriques  v.  The  Dutch  West  India  Co.,  2  Ld. 
Baym.  1632.  It  was  a  proceeding  on  the  recognizance  of  bail,  and 
the  plaintiffs  were  not  required  to  produce  proof  of  their  incorpo- 
ration; but  the  reporter  says  he  was  informed  by  Lord  King,  be- 
fore whom  the  original  action  was  tried,  that  on  the  trial  of 
that  case  the  proof  was  required.  So  with  regard  to  alienage 
and  coverture,  the  disability  is  personal;  but  jud^jnnent  havinir 
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passed,  the  defendant  is  conoluded;  and  the  parties  continuing 
to  exist,  the  execntion  follows  the  judgment.  These  principles, 
however,  respect  the  yalidiiy  and  efiEect  of  the  judgment,  in  a 
proceeding  to  enforce  it,  and  based  upon  it:  but  their  applica- 
tion to  the  question  now  under  consideration  is  not  so  distinctly 
perceived.  That  respects  the  regularity  of  the  process.  If  the 
state  of  facts  existing  at  the  time  the  process  issued  be  such  ae 
to  render  it  unlawful,  the  process  is  void.  And  this  irregularity^ 
may  frequently  appear  by  extrinsic  circumstances,  as  where 
the  execution  issues  against  a  defendant  who  is  dead,  the  death 
does  not  appear  on  the  face  of  the  writ,  but  appears  by  evidence 
aliunde:  Woodcock  v.  Benna,  1  Cow.  739  [13  Am.  Dec.  668]. 

It  is  argued,  that  to  impeach  the  regularity  of  the  execution, 
in  a  case  like  this,  is  to  impeach  the  judgment  for  the  purpose 
of  execution;  and  that  as  there  can  be  no  revival,  if  it  be  not 
good  for  that  purpose,  it  is  good  for  nothing  in  the  cause.  This 
might  be  conceded,  and  yet  not  a£fect  the  question.  If  by  the 
common  law  the  debts  of  a  corporation,  either  to  or  from  it, 
are  extinguished  by  its  dissolution,  as  laid  down  in  Bider  v.  The 
Union  Factory,  7  Leigh,  156  [30  Am.  Dec.  495],  the  fact  that 
the  debt  is  due  by  judgment  can  not  opel:ate  to  save  it.  And  if, 
by  a  renewal  of  its  charter,  it  is  restored  to  all  its  rights,  and 
liable  for  all  its  obligations,  2  Eyd  on  Corp.  516,  it  may,  when 
so  renewed,  revive  and  obtain  the  benefit  of  the  judgment.  If 
the  personalty  of  an  expired  corporation  goes  to  the  common- 
wealth, or  if  there  has  been  a  valid  assignment  before  the  dis- 
solution, in  either  case  the  judgment  may  be  enforced,  if  not  at 
law,  by  a  proceeding  in  equity.  And  by  whatever  mode  en* 
forced,  the  judgment  establishes  conclusively  the  validity  of  the 
debt  and  the  right  of  the  party  to  recover,  at  the  time  of  its 
rendition.  With  as  much  force  it  might  be  argued,  that  as  at 
common  law,  and  before  a  scire  facias  was  given  to  revive  after 
the  year  and  day,  there  could  be  no  revival,  the  judgment  was 
of  no  validity.  And  yet  in  such  case  the  judgment,  in  an  ac- 
tion of  debt  upon  it,  can  not  be  assailed  for  any  matter  which 
might  have  been  pleaded  to  the  original  action. 

At  common  law,  the  death  of  a  sole  plaintiff  or  defendant 
abated  the  suit:  2  Tidd's  Pr.  1168.  The  statute  of  17  Car.  H., 
c.  8,  provided  that  the  death  of  either  party  between  verdict  and 
judgment  should  not  be  alleged  for  error.  Under  this  statute, 
judgment  is  entered  for  or  against  the  party  as  though  he  were 
alive:  Weston  v.  James,  1  Salk.  42.  But  there  must  be  a  scire 
facias  to  revive  it  before  execution:  Earl  v.  Brovm^  1  Wils.  802. 
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In  the  case  just  cited,  the  plamtiff  died  after  verdict  and  before 
judgment:  jadgment  was  entered  and  execution  taken  out,  with- 
out any  scire  facias  sued  out  by  the  plaintiff's  representative: 
and  the  whole  court  held,  that  though  bj  the  17  Car.  11.,  c.  8, 
the  judgment  was  regularly  entered,  yet  the^./a.  issued  im^- 
ularly,  for  there  ought  to  have  been  a  scire  facias.  That  is  a 
much  stronger  case  than  the  one  under  consideration;  for  the 
death  of  the  plaintiff  (a  natural  person)  does  not  extinguish  the 
debt.  But  the  scire  facias  in  that  case  is  supposed  to  be  ren- 
dered necessary  by  the  statute  of  17  Car.  IE.,  because  the  judg- 
ment is  general  for  or  against  the  party  as  if  he  were  living  at 
the  time  it  was  entered,  and  the  scire  facias  must  follow  the 
judgment,  and  recite  it  as  if  it  had  been  entered  in  his  life-time. 
If,  before  the  statute,  a  judgment  were  entered  against  or  for  a 
dead  man,  the  same  result  would  follow:  the  judgment,  until 
reversed,  would  be  evidence  that  the  party  was  living;  the  scire 
facias  would  so  recite  it;  and  the  defendant  would  be  estopped 
on  the  scire  facias  from  showing  the  contrary.  That  being  the 
case,  in  what  sense  can  it  be  contended  that  the  statute  rendered 
the  scire  facias  necessary?  Where  it  authorizes  a  judgment  to 
be  entered  as  though  the  party  were  living,  the  same  effect 
should  be  given  to  it  as  where  the  judgment  was  so  entered 
erroneously.  And  if  in  the  latter  case  an  execution  might  have 
been  taken  out  in  the  name  of  the  parties  on  the  record,  a  for- 
tiori would  such  an  execution  have  been  regular  where  the  judg- 
ment itself  was  legalized.  The  scire  fadas  could  only  have  been 
rendered  necessary,  because  the  common  law  required  it,  and 
the  statute,  whilst  curing  the  error  in  the  judgment,  left  the 
parties  to  their  common  law  remedies  to  enforce  it.  And  the 
case  referred  to  is  a  decisive  authority,  that,  by  the  conunon 
law,  the  judgment  must  be  revived  in  the  name  of  the  proper 
representative.  No  case  has  been  adduced  establishing  a  con- 
trary position. 

But  we  have  cases  without  number,  deciding  that  if  the 
plaintiff  dies  after  judgment,  there  can  not  be  execution  before 
a  scire  facias  in  the  name  of  the  representative:  Com.  Dig.,  tit. 
Pleader,  3  L 1;  1  Boll.  Abr.  900,  pi.  15,  20.  But  if  the  plaint- 
iff dies  after  execution,  in  that  case  the  sheriff  may  go  on  and 
levy  the  money,  and  if  there  be  no  executor  or  administrator, 
the  money  is  to  be  brought  into  court:  Thoroughgood's  Case, 
Noy,  73.  As  between  the  parties,  the  execution  has  relation 
to  its  teste:  Tidd's  Pr.  915;  and  if  tested  before  tlie  party's  death, 
is  regular,  though  issued  afterwards:  Cleve  v.  Veer,  Cro.  Car. 


May,  1843.]    May  u  State  Bank  of  N.  Cakolina.         731 

459.  But  if  tested  after  the  plaintiff's  death,  it  is  irregular: 
Heapy  y.  Parris,  6  T.  B.  368.  How  would  this  question  so  fre- 
quently have  arisen,  if,  by  the  common  law,  execution  might  be 
sued  out  by  or  against  a  party  where  the  death  occurred  before 
judgment?  There  could  be  no  good  reason  for  a  distinction, 
whether  the  party  died  before  or  after  the  judgment,  so  far  as 
the  regularity  of  the  process  was  inyolved.  The  rule  which  has 
always  prevailed  is  laid  down  in  Pennoir  y.  Brace,  1  Salk.  319, 
that  where  a  new  person  is  to  be  better  or  worse  by  the  execu- 
tion, there  must  be  a  scire  facias,  because  he  is  a  stranger,  to 
make  him  a  party  to  the  judgment;  as  in  the  case  of  an  executor 
or  administrator.  And  hence  the  necessity  of  a  scire  facias  in 
all  cases  of  death  before  execution.  Here  the  corporation  is 
extinct:  that  it  can  not  have  benefit  by  the  execution  is  eyident: 
and  whoeyer  is  to  be  the  better  for  it,  should  in  some  form  be 
brought  into  the  case.  If  the  forms  of  proceeding  at  law  inter- 
pose  difficulties,  the  party  may  haye  redress  in  equiiy. 

If  then  there  is  no  authority  for  the  position  assumed,  that  in 
case  of  death  before  judgment,  a  scire  facias  was  not  essential^ 
.  and  execution  might  be  sued  out  in  the  names  of  the  parties  on 
the  record;  but,  on  the  contrary,  the  common  law  did,  when- 
eyer  there  was  such  change  of  parties,  require  a  scire  facias; 
the  whole  argument  derived  from  the  doctrine  of  estoppel  and 
the  adjudication  of  the  fact,  falls  to  the  ground.  The  estoppel 
applies  only  where  the  attempt  is  made  to  impeach  the  yalidiiy 
of  the  judgment  for  that  cause.  In  such  case  the  party  is  pre- 
cluded by  the  judgment  from  denying  the  fact.  And  that  is 
the  effect  of  the  decision  in  Lambert  y.  Cameret,  Comb.  446. 
The  proceeding  there  was  to  reyerse  the  judgment  by  writ  of 
error  coram  vobis.  The  plaintiff  haying  died  before  action 
brought,  the  defendant,  by  pleading  to  the  action,  waived  the 
objection  and  admitted  him  to  be  alive.  If  therefore  the  plea 
to  the  assignment  of  error  had  simply  averred  that  the  plaintiff 
in  the  original  action  was  alive  at  the  time  the  action  was 
brought,  and  relied  upon  the  record,  the  plaintiff  in  error  would 
have  been  estopped.  But  even  that  case  proves  that  the  tech- 
nical estoppel  must  be  pleaded  in  such  way  as  to  preclude  the 
party  from  showing  the  contrary.  The  defendant  in  error 
averred  by  his  plea  the  continued  existence  of  the  party  to  the 
time  of  the  judgment;  and  this  let  the  plaintiff  in  error  loose  from 
the  estoppel.  He  was  permitted  to  show  by  evidence  that  the 
party  was  dead  at  a  time  when,  by  the  record,  he  was  deemed 
to  be  alive;  and  by  so  doing,  to  avoid  the  judgment.    But  in  a 
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case  where  the  judgment  is  not  impeached;  where  the  motion 
raises  merely  the  question,  whether  the  process  is  irregular  in 
itself,  or  in  the  mode  of  issuing  it  (a  question  to  be  determined 
with  reference  to  the  state  of  facts  existing  at  the  time  the  pro- 
cess issued),  it  would  be  carrying  the  doctrine  of  estoppel,  and 
the  intendment  of  an  adjudication,  to  a  great  length,  if  the  de- 
fendant is  to  be  precluded  from  showing  that  at  that  instant  of 
time  no  pariy  was  in  existence  capable  of  suing  out  process, 
because  such  existing  disability  is  a  consequence  of  another 
fact,  which  occurred  before  final  judgment. 

The  case  of  The  Bank  of  Jlextmdria  y.  PaUon,  1  Bob.  499,  is 
supposed  to  have  some  bearing  on  this  question.  In  that  de- 
cision I  concurred,  for  the  reasons  assigned  in  the  opinion  de- 
liyered,  and  also  because  I  felt  satisfied  that  in  this  court  there 
was  no  necessity  for  a  reyivor  in  any  case;  that  though  it  might 
be  conyenient,  when  a  death  occurred,  to  apprise  the  parties  in- 
terested of  the  pendency  of  an  appeal,  there  was  no  absolute 
necessity  for  it,  and  it  was  the  duty  of  this  court,  wheneyer  jus- 
tice required  it,  to  determine  the  questions  appearing  on  the 
record,  and  leaye  the  parties  to  proceed  thereafter  as  their  inter- 
ests might  require  and  the  law  permit.  The  court  held  in  that 
case,  that  before  the  act  of  1806,  appeals  and  writs  of  error  did 
not  abate  by  the  death  of  either  party,  but  his  representatiye  or 
the  other  party  might  reyiye  by  edre  /ados;  and  that  eyen  this 
practice  did  not  require  such  reyiyor  at  the  time  of  the  judg- 
ment or  decree  of  this  court,  if  the  death  had  occurred  subse- 
quent to  the  argument.  The  difficulty  of  proceeding  in  error 
tmless  there  were  existing  parties,  legal  or  natural,  at  the  time 
of  the  hearing  and  judgment,  was  therefore  not  insuperable. 
When,  as  in  that  case,  there  was  a  suggestion  that  rights  might 
be  compromitted  unless  the  decree,  if  erroneous,  were  remoyed 
out  of  the  way,  it  was  competent  for  the  court  to  act  on  the  de- 
cree in  the  name  of  the  parties  on  the  record.  The  power  was 
considered  essential  to  preyent  injustice:  and  the  case  was  put, 
of  a  decree  or  judgment  of  the  court  below  in  fayor  of  the  cor- 
poration against  the  appellant,  and  a  subsequent  dissolution  of 
the  corporation;  when,  if  the  appeal  must  necessarily  be  abated, 
the  recoyery  would  be  left  in  force,  and  the  appellant  liable  to 
be  charged  with  it  at  the  suit  of  an  assignee.  The  court  in  the 
present  case,  in  rendering  judgment  on  the  special  yerdict,  de- 
cided upon  the  facts  as  there  presented,  and  with  reference  to 
the  time  when  presented.  The  correctness  of  the  judgment  of 
the  inferior  court  was  the  matter  for  consideration:  and  on  the 
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facts  as  presented  to  that  court,  and  passed  upon  by  it,  no  im- 
pediment to  a  final  judgment  existed.  The  corporation  was  then 
in  being,  and  entitled  to  recover.  And  this  court,  by  its  reversal, 
and  the*  entry  of  such  judgment  as  that  court  should  have  given, 
adjudicated  that  fact  and  nothing  more.  Had  the  dissolution 
of  the  corporation  been  suggested  here,  and  rights  might  have 
been  compromitted  on  one  side  or  the  other  by  abating  the  ap- 
peal, this  court,  under  the  authority  of  The  Bank  of  Alexandria 
V.  Patton  etc.,  would  have  refused  to  abate,  and  proceeded  to 
render  the  judgment  it  did.  It  passed  no  judgment  upon  mat- 
ters which  supervened  after  the  special  verdict,  and  the  judg* 
ment  on  it  by  the  court  below.  Its  action  was  confined  to  the 
correction  of  the  error  in  that  judgment,  as  of  the  time  it  was 
pronounced*  without  considering  or  deciding  what  would  be  the 
effect  of  any  subsequent  events  upon  the  rights  of  the  parties. 
The  charter  might  have  been  renewed  after  the  appeal;  but  this 
would  be  matter  extrinsic  to  the  record.  In  such  case  the  ap- 
peal ought  not  to  be  abated.  But  if  the  rights  of  the  parties 
are  to  be  considered  as  determined  as  of  the  time  of  pronounc- 
ing the  judgment  in  the  appellate  court,  the  court  must,  by  abat- 
ing the  appeal,  decide  that  the  corporation  has  expired,  or,  if  it 
notices  the  extrinsic  evidence,  the  judgment  would  be  rendered 
not  upon  the  record  as  it  came  from  the  court  below,  but  upon 
that  in  connection  with  matter  for  the  first  time  exhibited  in  this 
court. 

The  argument  pressed  upon  us  as  to  the  merits  of  the  case, 
and  the  inconvenience,  is  not  entitled  to  much  weight  if  the 
law  is  obligatory.  But  in  truth,  where  is  the  inconvenience  or 
hardship  complained  of  ?  If  the  corporation  had  expired  by  af- 
flux of  time  after  judgment,  I  presume  there  could  be  no  pre- 
tense that  an  execution  could  issue  in  its  name;  for  in  that  case, 
this  technical  doctrine  of  estoppel  would  not  apply.  There 
would  be  no  judgment  determining  against  the  fact,  that  that  was 
existing  which  had  ceased  to  exist.  Yet  in  such  case  the  judg- 
ment would  remain,  as  in  this,  entitled  to  all  the  respect  of  a 
judgment,  whenever  enforced  in  a  proper  way  by  the  party  en- 
titled to  enforce  it.  But  on  the  other  hand,  serious  inconven- 
ience, if  not  gross  injustice,  might  and  probably  would  flow 
from  establishing  the  principle  contended  for.  Is  any  man 
who  can  succeed  in  inducing  the  clerk  to  issue  an  execution  on 
a  judgment  standing  in  the  name  of  an  expired  corporation,  to 
be  permitted  to  enforce  payment  ?  If  the  sheriff  collects  the 
money,  to  whom  is  he  to  pay  it  ?    It  is  suggested  that  there  is 
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an.  assignee :  but  how  is  his  right  to  be  determined  on  an  ex  parte 
proceeding,  without  notice  to  any  party  interested  in  contro- 
verting his  claim  if  erroneous?  The  debtor  has  an  interest  in 
seeing  that  the  money  he  owes  is  paid  into  the  proper  hand. 
By  requiring  the  party  (whoever  he  may  be)  claiming  to  be  en- 
titled to  the  benefit  of  the  judgment,  to  enforce  it  in  the  proper 
mode,  the  injustice  which  may  be  conmiitted  by  permitting  execu- 
tion to  issue  in  the  name  of  the  extinct  corporation,  is  guarded 
against,  and  the  rights  of  all  secured. 

It  seems  to  me  that  the  court  should  have  overmled  the  mo- 
tion for  a  judgment  on  the  forthcoming  bond,  and  quashed  the 
execution. 

Stanabd,  J.  It  is  not  questioned  that  if  a  corporation  be- 
comes extinct  by  the  expiration  of  the  term  of  its  corporate  ex- 
istence, pending  a  suit  at  law  for  a  corporate  demand,  and  that 
fact  be  brought  regularly  under  the  judicial  cognizance  of  the 
court  in  which  the  suit  is  pending,  the  action  must  terminate. 
It  is  equally  free  from  doubt,  that  if,  after  judgment  in  favor  of 
a  corporation,  the  corporation  becomes  extinct  by  the  expira- 
tion of  the  term  of  existence  granted  by  the  charter  of  incor- 
poration, no  execution  on  such  judgment  can  regularly  be  sued 
out  in  the  name  of  the  corporation,  and  if  one  be  issued,  it  is 
liable  to  be  quashed  on  showing  the  fact  of  the  extinction  of  the 
corporation  before  the  emanation  of  the  execution.  On  the 
otlier  hand,  I  do  not  question  that  if  an  original  judgment  be 
rendered  in  favor  of  a  corporation,  as  it  could  not  regularly  be 
rendered  unless  the  existence  pf  the  corporation  continued,  the 
necessary  intendn^ent  from  the  rendition  of  it  is,  that  the  then 
continued  existence  of  the  corporation  was  either  proved  or  ad- 
mitted; and  if  execution  be  sued  on  the  judgment,  the  defend- 
ant being  by  this  intendment  estopped  to  deny  the  existence  at 
the  time  of  the  judgment,  would  not,  on  a  motion  to  quash  the 
execution,  be  admitted  to  controvert  this  intendment,  and  proof 
on  such  motion  of  the  extinction  of  the  corporation  before 
judgment,  would  be  inadmissible  or  unavailing. 

Assuming  the  foregoing  propositions  as  unquestioned  or  un- 
questionable, the  inquiry  is,  by  which  ot  them  should  the  case 
in  judgment  be  ruled?  The  case  that  the  record  presents  is 
that  of  a  corporation  plaintiff  existing  at  the  time  of  the  original 
judgment  in  the  court  below,  and  at  that  time,  according  to  the 
judgment  of  the  court  of  appeals,  entitled  to  judgment  against 
the  defendants,  but  whose  charter  expired  pending  the  proceed- 
ings and  before  the  final  judgment  in  error:  and  this  expiration 
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of  its  corporate  existence  is  the  matter  alleged  for  quashing  the 
execution  which  issued  on  that  judgment.  If  the  expiration  of 
the  charter  of  incorporation  pending  the  proceedings  in  error, 
and  the  mihsequent  judgment  in  error  notwithstanding  that  ex- 
piration, be  properly  assimilated  to  an  original  judgment  after 
the  expiration  of  the  charter,  then,  according  to  the  second 
assumed  proposition,  the  judgment  precludes  the  inquiry  into 
the  existence  of  the  corporation  at  the  time  of  its  rendition;  and 
therefore  forbids  or  nullifies  the  proof  of  the  non-existence  of 
the  corporation  at  the  time  of  the  judgment  in  error,  and  conse> 
quently  at  any  antecedent  time.  The  material  question  then  is, 
can  this  assimilation  be  properly  made  ? 

The  principle  on  which  the  second  proposition  rests  is,  that 
the  expiration  of  the  charter  before  original  judgment  was  a 
fact  on  which  the  defendant  might  have  protected  himself  from 
the  judgment,  and  if  properly  brought  to  the  judicial  cognizance 
of  ilie  court,  would  have  denied  to  the  court  judicial  capacity 
not  only  to  render  the  judgment,  but  to  proceed  in  the  cause; 
and  the  legal  intendment  is,  that  the  fact  of  the  continued  ex- 
istence of  the  corporation  was  conceded  or  proved.  Is  such  the 
predicament  of  the  case  in  error?  Does  the  judgment  in  error 
necessarily  import  that  the  parties  are  existing  at  the  time  of  its 
rendition,  so  as  to  create  an  estoppel  to  the  denial  of  that  fact, 
in  proceedings  in  execution  of  the  judgment?  This  inquiry 
must  be  answered  in  the  negative.  It  has  been  the  constant 
practice  of  this  court,  where  natural  persons  are  the  litigant 
parties,  to  proceed  to  judgment  as  though  such  persons  were 
living,  if  the  death  occurs  between  the  argument  of  the  case  and 
the  judgment,  though  the  judgment  be  rendered  months  or  even 
years  after  the  death:  and  on  the  return  of  such  a  judgment  to 
the  court  below,  it  could  hardly  be  contended  that  the  success- 
ful party  could  proceed  to  have  it  executed  without  process  of 
revivor  in  the  court  below. 

In  the  case  of  a  corporation  whose  existence  may  have  termi- 
nated pending  appeal  or  writ  of  error,  and  to  which  there  is  no 
legal  succession  nor  can  be  a  legal  representative,  but  whose 
rights,  at  least  in  equity,  may  have  passed  to  others  by  assign- 
ment for  value  during  its  existence,  the  appellate  proceedings 
are  continuetd  to  judgment  or  decree  in  the  appellate  court,  irre- 
spective of  the  fact  that  the  corporate  existence  has  terminated. 
Such  was  the  decision  of  this  court  in  the  case  of  The  Bank  of 
Alexandria  v.  PaUon  etc.,  1  Rob.  (Va.)  499.  According  to  that 
decision,  had  the  attempt  been  made,  when  this  case  was  in  the 
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court  of  appeals,  to  arrest  further  proceedings  in  error,  and 
thereby  intercept  the  judgment  that  ^ras  rendered,  on  the  ground 
that  the  charter  of  the  corporation  had  expired,  it  would  have 
been  fruitless.  The  court  would,  notwithstanding  such  objec- 
tion, haye  proceeded  to  a  decision,  and  would  have  rendered 
such  judgment  as  the  court  below  ought  to  have  rendered.  Ab 
the  expiration  of  the  charter  would  not  have  prevented  the  ren- 
dition of  the  judgment,  there  can  not  be  a  legal  intendment  of 
the  then  continued  existence  of  the  corporation  from  the  rendi- 
tion of  the  judgment,  as  in  the  case  of  an  original  judgment 
The  judgment  in  error,  in  respect  to  this  question,  has  relation 
to  the  time  of  the  judgment  of  the  court  below,  being  the  judg- 
ment that  ought  to  have  been  rendered  by  that  court;  and  exe- 
cution on  that  judgment,  if  sued  out  in  the  name  of  a  party  who 
may  have  ceased  to  exist  pending  the  appeal  or  writ  of  error,  is  as 
liable  to  be  objected  to  on  that  ground,  as  it  would  be  if  the  judg- 
ment on  which  it  issued  had  been  rendered  by  the  court  below 
when  its  original  judgment  was  rendered.  There  can  be  no  es- 
toppel to  the  allegation  and  proof  of  the  expiration  of  the  char- 
ter and  extinction  of  the  corporation,  resulting  from  a  judgment 
which,  so  far  from  implying  either  concession  or  proof  of  its 
existence  at  the  time  of  its  actual  rendition,  would  have  been 
rendered  though  there  had  been  the  allegation  and  proof  that  at 
that  time  its  existence  had  terminated. 

The  evidence  that  was  offered  to  show  that  the  corporation  had 
ceased  to  exist  at  the  time  the  execution  issued  in  its  name,  was, 
I  think,  prima  fcude  proof  thereof,  and,  uncontrolled  by  other 
proof,  ascertained  that  fact:  and  that  being  ascertained,  it  estab- 
lished that  the  execution  on  which  the  forthcoming  bond  was 
taken  issued  irregularly,  and  the  court  ought  to  have  overruled 
the  motion  for  award  of  execution  on  the  forthcoming  bond,  and 
to  have  sustained  the  motion  to  quash  that  execution  and  the 
bond  taken  under  it.  This  would  have  left  the  judgment  ren- 
dered by  this  court  to  the  fate  to  which  the  extinction  of  the  cor- 
poration consigned  it.  If  any  parfy,  by  virtue  of  a  transfer  from 
the  corporation  during  its  existence,  was  beneficially  entitled  to 
the  avails  of  the  judgment  or  the  subject  involved  in  the  contro- 
versy, though  that  party  could  not  have  a  legal  remedy  by  suing 
out  execution  in  the  name  of  a  nonentity,  an  expired  corporation, 
I  do  not  doubt  that  his  equitable  title  would  be  protected  by  a 
court  of  equity,  and  his  claim  to  the  avails  of  the  judgment  en- 
forced in  that  forum  against  the  party  chargeable. 
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Bbooke,  J.  I  think  the  case  of  Eider  v.  The  Union  Fac* 
lory,  7  Leigh,  154  [30  Am.  Dec.  495],  onght  to  govern  this 
case,  ad  I  thought  it  ought  to  have  governed  the  case  of  The 
Bank  of  Alexandria  v.  Potion  etc.,  1  Rob.  (Va.)  499.  I  differed 
from  the  rest  of  the  court  in  the  last  mentioned  case,  because  I 
could  not  see  that  an  ex  parte  exhibition  of  a  deed  of  assign- 
ment by  the  bank  before  the  expiration  of  its  charter  (not  to  be 
found  in  the  record,  and  not  noticed  in  the  pleadings),  could  be 
made  the  ground  of  decision  in  this  court.  The  charter  of  the 
bank  having  expired,  the  assignment  could  not  be  contested 
here  by  that  institution,  nor  by  the  defendants,  who  had  no 
notice  of  it  in  the  record.  Had  the  bill  been  in  the  name  of  the 
assignees  instead  of  the  bank,  that  might  have  been  a  ground 
for  relief  though  the  charter  had  expired.  In  the  present  case, 
I  can  not  distinguish  between  the  expiration  of  the  charter  of 
the  state  bank  of  North  Carolina  after  the  judgment  of  this 
court,  and  before  it.  In  the  former  event,  there  could  be  no 
doubt  that  the  motion  on  the  forthcoming  bond  would  be  over- 
ruled, and  the  execution  and  bond  quashed.  Nor  can  I  imder- 
stand  how  the  supposed  estoppel  of  the  judgment  is  to  be 
availed  of.  It  is  said  by  the  court  in  Rider  v.  The  Union  Fho- 
lory,  before  referred  to,  that  upon  the  expiration  of  its  charter, 
a  corporation  can  neither  hold  property,  nor  be  responsible  for 
any  of  its  acts  in  the  corporate  character.  It  is  a  nonentity. 
An  such,  it  can  neither  plead  nor  be  impleaded.  How  then 
could  the  bank  in  the  present  case  avail  itself  of  the  estoppel 
of  the  judgment?  Where  a  natural  person,  party  to  a  suit,  has 
died  before  judgment,  his  representative,  in  a  case  like  the  one 
before  us,  might  insist  on  the  estoppel  of  the  judgment:  and  all 
the  cases  that  have  been  cited  are  of  that  character.  I  believe  no 
case  can  be  found,  in  which  the  court  has  applied  the  estoppel 
of  a  judgment  so  as  to  enforce  the  judgment,  on  behalf  of  a 
dead  party  having  no  representative  before  the  court,  against 
the  defendant.  In  any  view  of  the  case,  I  think  the  motion  on 
the  forthcoming  bond  ought  to  have  been  abated,  and  the  exe- 
cution and  bond  quashed;  but  without  costs. 

Judgment  reversed,  and  execution  and  forthcoming  bond 
quashed. 

Cabell,  P.,  absent. 

"If  a  corporation  become  extinct  by  expiration  of  its  charter,  or  by  decree 
of  forfeiture  pending  a  suit  at  law  for  a  corporate  demand,  and  that  fact  be 
brought  regularly  before  the  court,  the  action  must  terminate;  and  an  at- 
All.  Dxo.  Vox..  Tilj—il 
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tachment  made  in  sach  suit  ia  of  oonne  diaaolved,  and,  if  even  after  juag- 
ment  in  favor  of  a  corporation  the  corporation  become  extinct,  no  execntion 
can  issue  regularly  in  the  name  of  the  corporation,  and  if  one  be  sued  out  it 
may  be  quashed  on  showing  that  the  corporation  had  become  extinct  before 
it  waa  sued  out.  The  necessary  intendment  from  a  judgment  in  favor  of  a 
corporation  is,  that  it  was  proved  or  admitted  that  the  corporation  was  in 
existence  at  the  time  of  the  judgment;  and  if  execntion  be  sued  out,  the  de- 
fendant in  execution  will  be  estopped  from  proving  that  the  charter  had  ex- 
pired previous  to  the  judgment:**  Angell  &  Ames  on  C!orp. ,  sec.  105.  In  sup- 
port of  these  several  propositions  the  authors  cite  the  principal  case.  Upon 
the  last  proposition,  they  entirely  misapprehended  the  decision,  and  mistook 
the  dissenting  opinion  of  Judge  Baldwin  for  the  opinion  of  the  court.  It  is 
difficult  to  resist  the  reasoning  of  Judge  Baldwin.  The  judgment  would 
seem  to  be  a  vain  judicial  act,  if  it  does  not  reach  the  dignity  of  a  detennina- 
tion  that  there  is  a  plaintiff,  and  that  he  is  entitled  to  recover;  and  it  seems 
strange  that  the  defendants  thereafter  on  motion  should  be  permitted  to 
avoid  the  judgment  by  proving  that  prior  to  the  judgment  there  ceased  to  bs 
any  plaintiff  and  any  right  of  recovery.  The  conclusion  reached  in  the  prin- 
cipal case  was  probably  defensible  on  the  grounds  taken  by  Judge  Stanard, 
viz.,  that  the  original  judgment  was  entmd  in  1831,  in  the  circuit  court, 
that  the  expiration  of  the  charter  was  long  subsequent  and  might  be  urged 
as  a  ground  for  quashing  the  execution  without  mi^ung  any  proofs  inconsist- 
ent with  the  facts  essential  to  the  maintenance  of  the  judgment. 

The  rigid  doctrine  of  the  common  law  was  that  the  dissolution  of  a  corpo- 
ration totally  extinguished  all  debts  due  to  or  &om  it,  so  far  at  least  as  any 
right  of  action  thereon  was  oonoemed :  Ang.  &  Ames  on  Corp. ,  sea  779.  Hencs 
the  corporation  could  not,  after  such  dissolution,  either  sue  or  be  sued:  Salt' 
marah  v.  P.  dt  M.  BanJs,  14  Ak.  668;  S.  C,  17  Id.  761;  Bank  of  Louinama 
V.  WUaon,  19  La.  Ann.  1.  And  all  pending  suits  by  or  against  it  were  abated 
if  the  fact  of  dissolution  was  brought  seasonably  to  the  notice  of  the  court: 
PaschaU  v.  WhkseU,  11  Ala.  472;  Farmers'  etc  Bank  v.  Little,  8  Watts  &  S. 
207;  Oreeley  v.  Smith,  3  Story,  657;  I^nt  National  Bank  qfSelma  v.  Colbp, 
21  Wall.  609.  Though  the  contrary  was  held  in  Lindell  v.  Benton,  6  Mo.  361, 
where  it  was  decided  that  legal  proceedings  regularly  commenced  against  a 
corporation  were  not  affected  by  the  subsequent  expiration  of  its  charter,  and 
on  that  and  other  grounds,  a  motion  of  garnishees  of  a  defendant  corporation 
for  their  discharge  because  the  charter  of  the  corporation  had  expired  after 
the  suit  was  commenced,  was  denied.  So  under  the  Missouri  statute:  Kan- 
sas City  Hotel  Company  v.  Sauer,  65  Id.  279.  The  doctrine  that  an  action 
against  a  corportion,  dissolved  by  judgment  of  forfeiture  pendente  Ute,  can  not 
be  further  prosecuted,  is  thus  forcibly  stated  by  Field,  J.,  in  First  NajtionaX 
Bank  of  Se.lma  v.  Colby,  21  Wall.  609:  "With  tbo  forfeiture  of  its  riglits, 
privileges,  and  franchisea,  the  corporation  was  necessarily  dissolved,  as  the  de- 
cree has  adjudged.  Its  existence  as  a  legal  entity  was  thereupon  ended;  it  was 
then  a  def imct  institution,  and  judgment  could  no  more  be  rendered  against 
it  in  a  suit  ]>reviou6ly  commenced,  than  judgment  could  be  rendered  against 
a  dead  man  dying  pendente  lite."  In  that  case  the  receiver  of  the  defunct 
corporation  was  permitted,  without  objection,  to  make  proof  of  the  fact  of 
dissolution  on  a  motion  to  dissolve  an  attachment  against  the  corporation.  If 
there  is  a  judgment  of  forfeiture  after  a  judgment  against  the  corporation  in 
the  court  below,  a  writ  of  error  prosecuted  in  its  name  will  be  quashed:  i/t- 
ami  Exporting  Co,  v.  Gano,  13'Ohio,  269. 

So,  where  after  judgment  against  a  corporation,  its  charter  was  vacated  and 
annulled  by  a  surrender  thereof,  and  by  a  transfer  of  its  rights  and  privileges 
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to  another  corporatioD,  it  was  held  that  wire  faciaa  would  not  lie  on  auch 
Judgment,  "  for,"  as  the  court  said,  '*  there  is  no  pretense  to  say  that  a  scire 
faeicu  can  be  maintained  and  a  judgment  had  thereon,  against  a  dead  corpor- 
ation any  more  than  against  a  dead  man:"  Mumma  v.  Potomctc  Co.,  8  Pet. 
281.  Where,  however,  judgment  is  rendered  for  or  against  a  corporation  after 
its  dissolution,  but  without  that  fact  having  been  i^gularly  brought  to  the 
notice  of  the  court,  a  question  of  greater  difficulty  is  presented.  No  case  ex- 
cept that  of  May  v.  State  Bainh,  has  come  under  our  notice  respecting  the 
validity  of  such  a  judgment  in  favor  of  a  defunct  corporation.  There  are, 
however,  several  cases  in  which  the  validity  of  a  judgment  against  a  dissolved 
corporation  has  been  the  subject  of  judicial  determination:  Morawetz  on  Priv. 
Corp.,  sec.  660,  and  cases  cited.  In  Merrill  v.  Srtffolh  Bank,  31  Me.  67,  and 
Reuikm  v.  Sherwood,  33  Id.  500,  it  was  determined  that  where  an  action  was 
commenced  and  judgment  rendered  against  a  corporation  after  its  charter  had 
been  revoked,  the  judgment  was  erroneous  and  could  be  reversed  on  writ  of 
error  brought  by  a  member  of  the  corporation  whose  property  had  been  levied 
on  under  an  execution  issued  on  the  judgment. 

But  there  are  other  cases  holding  a  judgment  rendered  against  a  corpora- 
tion after  dissolution  in  an  action  previously  commenced  to  be  not  merely  erro- 
neous, but  absolutely  void:  Thomtcn  v.  Marginal  FriegJU  Railway,  123  Mass. 
82;  MeCuUoch  v.  Nonoood,  58  N.  Y.  562;  Shtrges  v.  VanderhiU,  73  Id.  384. 
In  Thornton  v.  Marginal  Freight  Railway  Co.,  supra,  the  phuntiff  filed  a 
bill  against  the  Marginal  Freight  Railway  Co.  and  the  Union  Freight  Rail- 
way Co.,  to  subject  to  payment  of  a  judgment  recovered  by  him  against  the 
former  company,  a  certain  claim  held  by  it  against  the  Union  Freight  Rail- 
way Company.  The  bill  showed  that  the  charter  of  the  Marginal  Freight 
Bailway  Company  was  repealed  in  1872,  allowing  three  years  for  the  prose- 
cution of  clamis  against  it,  and  that  the  plaintifiTs  judgment  was  recovered 
after  the  expiration  of  the  three  years.  The  defendants  demurred  on  the 
ground  that  the  judgment  was  a  nullity,  and  the  court  so  held.  In  McCul 
loch  v.  Norwood^  58  N.  Y.  562,  the  plaintiff  claimed  from  the  defendant,  as 
receiver  of  a  certain  insurance  company,  payment  of  a  judgment  recovered  in 
Ohio  against  the  company.  It  appeared  that  while  the  plaintiff's  action  was 
pending,  the  corporation  was  dissolved  by  a  judgment  of  forfeiture  by  the 
supreme  court  of  New  York,  and  a  receiver  appointed.  The  fact  of  dis- 
solution was  in  no  way  brought  to  the  notice  of  the  plaintiff,  and  the  corpo- 
raticA  continued  to  be  represented  by  its  former  attorneys  in  the  action  pend- 
ing in  Ohio,  until  the  final  trial,  when  the  said  attorneys  announced  the 
dissolution  in  open  court,  and  stated  that  they  had  no  authority  further  to 
represent  the  company.  The  court,  however,  proceeded  to  give  judgment  for 
the  plaintiff  without  making  any  order  for  the  continuance  of  the  action,  as 
provided  by  the  New  York  act  of  1832,  assuming  the  law  to  be  the  same  in 
Ohio  as  in  New  York.  This  judgment  was  held  a  nullity,  reversing  the  de- 
cision of  the  court  below  in  4  Jones  &  S.  180.  In  Sturges  v.  Vanderbilt,  73 
N.  Y.  384,  the  action  was  brought  to  compel  the  defendants  to  apply  certain 
moneys  received  by  them,  as  stockholders,  out  of  the  assets  of  a  certain  cor- 
poration, to  the  payment  of  a  judgment  recovered  by  the  plaintiff  against  the 
corporation;  but  it  appearing  that  the  charter  of  the  company  expired  by  its 
own  limitation  while  the  action  was  pending  and  before  judgment,  and  that 
no  order  was  made  for  the  continuance  of  the  action  under  the  act  of  1832, 
the  judgment  was  declared  absolutely  void. 

On  the  other  hand,  in  Muscatine  Turn  Verein  v.  Funck,  18  Iowa,  469,  the 
court  refused  to  set  aside  a  decree  of  foreclosure  rendered  against  4  corpora- 
tion after  its  dissolution  by  vote  of  its  members  in  accordance  with  a  provi- 
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«ioD  in  its  charter.  The  foredosare  suit  was  oommenoed  after  the  membeii 
had  resolyed  to  declare  the  oorporation  dissolved,  service  being  had  upon  its 
last  presiding  officer.  After  decree  and  sale  and  some  other  proceedings  » 
bill  was  filed  in  the  name  of  the  oorporation  to  set  aside  the  decree,  on  the 
ground,  among  others,  that  the  court  had  no  jurisdiction  to  render  it  The 
court  dismissed  the  bill,  holding:  1.  That  the  voluntary  dissolution  of  the 
oorporation  did  not,  under  the  Iowa  statute,  take  away  the  power  to  act  in 
closing  up  its  affairs,  nor  the  right  of  a  creditor  to  be  relieved  from  the  in- 
equitable consequences  of  the  dissolution;  2.  That  it  would  be  presumed  that 
the  court  rendering  the  decree  pronounced  the  service  sufficient,  and  that  its 
subsequent  determination,  though  it  might  be  erroneous,  could  not  be  void; 
and,  3.  That  if  the  corporation  was  dead  at  the  time  of  service  and  decree, 
it  had  never  been  revived,  and  could  not  therefore  have  any  standing  in  oouit 
to  impeach  the  decree.  Where  a  foreign  corporation  is  dissolved  by  a  judg- 
ment of  forfeiture  in  its  own  state,  a  court  of  another  state  in  which  a  suit  is 
pending  against  the  corporation,  may,  notwithstanding  such  dissolution^  pro- 
ceed to  judgment,  unless  it  appears  that  the  corporation  is  totally  extinct: 
BwU  V.  CoLvanbian  Ins.  Co,,  65  Me.  290. 

It  is  declared  in  Angell  k  Ames  on  Corp.,  sec.  779  a,  that  the  rule  of  the 
common  law  as  to  the  effect  of  dissolution  of  a  oorporation  upon  its  property 
and  debts  has  beoome  '*  obsolete  and  odious**  by  legislation  in  the  various 
etates  and  by  the  application  of  the  equitable  doctrine  holding  the  corporate 
property  a  trust  fund  for  the  payment  of  debts.  In  accordance  with  this 
doctrine  the  corporate  obligations  are  not  extinguished  by  surrender  of  its 
charter,  so  far  as  the  property  is  concerned,  but  may  be  enforced  against 
any  such  property  which  has  not  passed  into  the  lumds  of  Ixma  fide  pur- 
chasers: City  I'M.  Co.  V.  Commercial  Bank,  68  IlL  348.  In  consonance  with 
this  idea  it  is  held  that  the  dissolution  of  a  corporation  does  not  affect  pend- 
ing proceedings  in  rem  sgainst  it,  and  therefore  does  not  oust  a  court  of  bank« 
ruptcy  of  jurisdiction  previously  obtained  over  the  property  of  the  oorpora> 
tion:  PlaU  v.  Archer,  9  BUtchf.  569. 


Patrick  v.  Ruffners. 

[3  BoBxnsoH,  209.] 

FkBBT  IS  AN  Inoorporbal  HEREDITAMENT  acquired  from  the  public,  either 
by  special  act  of  the  legislature,  or  by  some  other  competent  authority, 
under  the  provisions  of  a  general  law.  It  includes  the  exclusive  privilege 
of  transportation,  for  tolls,  across  a  watercourse,  and  also  the  use,  for 
that  purpose,  of  the  respective  landings  and  their  outlets. 

Use  of  the  Landings  and  their  Outlets  is  a  part  of  the  ferry  franchise. 

Complaint  in  Action  for  Disturbance  of  Ferrt  need  not  set  forth  the 
means  by  which  the  ferry  was  legally  established,  nor  the  derivation  of 
plsintiif's  title  thereto. 

Complaint  in  Action  for  Disturbance  of  Ferrt,  bt  Injuring  the 
Landings  and  their  Outlets,  need  not  allege  directly  that  plaintiff 
was  possessed  of  them,  or  was  owner  of  the  soil,  if  it  shows  that  they 
were  used  as  appurtenant  to  the  ferry. 

FkBRT  BEING  ESTABLISHED  IN  A  PuBLic  RoAD,  the  grantee  is  entitled  to 
the  use  of  the  road  for  landings  and  outlets,  appurtenant  to  the  ferry. 
Ai.lbn,  J.,  dissenting. 
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Validitt  ot  Fkbbt  Franchise  can  not  be  questioned  coUaterally,  unless 
by  parties  who  can  show  a  right  paramount  to  that  granted  by  the  public 

OwvxB  OF  Febbt  may  Maintain  an  Action  for  the  Disturbancb 
thereof  against  persons  who,  by  obstructions  in  the  river,  cause  in  juries 
mediate  or  immediate  to  the  landings,  thereby  diminishing  the  profits  of 
the  ferry,  and  subjecting  the  owner  to  increased  labor  and  expense  ia^ 
the  use  of  his  franchise. 

Complaint  for  I>isturbino  the  Enjoyment  of  a  Fbrrt,  sufficiency  of^ 
discussed  by  the  judges. 

Tbbspass  on  the  case.  The  declaration  was  demurred  to  gen- 
erally, the  demurrer  sustained,  and  judgment  given  for  defends 
ants.  Plaintiff  petitioned  for  and  was  awarded  a  mtpersedeas^ 
The  substance  of  the  complaint  is  sufficiently  stated  in  the  opin-> 
ions. 

B.  n.  Smith,  for  the  plaintiff. 

No  appearance  for  the  defendant. 

Baldwin,  J.     The  grayamen  of  this  action  is  the  disturb- 
ance of  the  plaintiff's  franchise.     A  ferry  is  an  incorporeal' 
hereditament  acquired  from  the  public,  and,  in  this  country, 
granted  by  a  special  act  of  the  legislature,  or  by  some  other 
competent  authority  under  the  proidsions  of  a  general  law.     It 
comprises  not  merely  the  exclusive  privilege  of  transportation, 
for  tolls,  across  a  stream  or  other  body  of  water,  but  also  the 
use  for  that  purpose  of  the  respective  landings,  with  the  out- 
lets therefrom;  without  which  the  grant  would  be  wholly  nuga- 
tory.   It  is  usually  established  upon  some  public  road,  of  whicb 
it  is  a  connecting  link;  but  the  landings  may  be  altogether  pri- 
vate property,  in  which  case  the  grant  supposes  that  they  be- 
long to  the  grantee,  or  that  he  is  entitled  to  the  use  thereof  for 
the  purposes  of  th"^  feny.     In  either  case,  the  use  of  the  land- 
ings and  outlets  is  a  part  of  the  franchise,  so  far  as  the  public 
is  concerned.     If  they  constitute  portions  of  the  highway,  aa 
they  do  where  the  ferry  is  on  a  duly  established  road,  then  the 
grant  is  a  delegation  of  the  use  of  the  public  easement,  so  far  aa 
is  necessary  for  the  purposes  of  the  ferry;  and  no  individual, 
can  have  a  right  to  question  it.     If  they  do  not  constitute  por- 
tions of  a  highway,  the  question  whether  the  grantee  is  the 
owner  of  the  soil,  or  has  acquired  a  right  to  use  it  for  the  pur- 
poses of  the  ferry,  can  only  be  made  under  an  adverse  claim  of ' 
title.     The  grant  of  the  franchise  from  the  public,  and  the  use- 
of  the  ferry  with  its  appurtenant  landings  and  outlets,  is  all 
that  need  be  established  in  an  action  by  the  grantee  against  a 
wrong-doer  who  disturbs  his  enjoyment.     Nor  is  it  material 
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whether  the  disturbance  is  by  invading  the  plaLutifTs  right  to 
the  exclusive  transportation  and  tolls,  or  by  obstructing  or  im- 
pairing  his  navigation,  or  by  deatroying  or  injuring  the  land- 
ings  and  outlets;  qiutcunque  via,  the  grievance  is  substantiallj 
the  same,  and  consists  not  in  the  damage  done  to  an  estate,  or 
interest  in  the  water  or  soil,  but  to  the  value  or  profits  of  the 
franchise. 

The  declaiBtion  in  this  case  alleges,  vrith  sufficient  certainty, 
the  plaintiff's  right  to  the  feny,  and  to  the  use  of  the  appur- 
tenant veays  and  landings;  and  sets  forth  precisely  the  griev- 
ance complained  of.  The  first  count  avers,  in  substance,  that 
he  was  possessed  of  a  legally  established  ferry;  that  there  were 
good  and  convenient  roads,  ways,  and  landings  for  the  use  of 
the  same;  that  there  was,  and  of  right  ought  to  have  been,  a 
free  and  uninterrupted  passage  for  the  water  flowing  in  and 
down  the  river,  so  as  not  to  affect  or  injure  the  landings,  ways, 
or  roads  at  the  ferry.  The  grievance  is,  that  the  defendants 
vnrongfully  placed  obstructions  in  the  river  near  the  ferry  and 
landings,  by  which  the  current  of  the  stream  was  checked  and 
diverted,  and  thrown  from  and  upon  the  landings  and  outlets, 
in  modes  particularly  described;  thereby  occasioning  the  plaint- 
iff great  labor  and  expense,  destroying  or  injuring  the  roads 
and  landings,  rendering  the  embarkation  and  debarkation  diffi- 
cult, and  preventing  the  transportation  of  persons  and  property. 
The  second  count  is  the  same,  except  that,  instead  of  alleging  a 
possession  of  the  ferry  by  the  plaintiff,  it  avers  his  right  to  the 
reversion  thereof,  expectant  upon  the  term  of  his  tenant,  in 
whom  the  possession,  use,  and  enjoyment  are  charged  to  be; 
and  that  the  grievance  complained  of  is  to  the  prejudice  of  the 
plaintiff's  reversionary  estate. 

What  more,  in  relation  to  his  right,  was  it  incumbent  upon 
the  plaintiff  to  allege  ?  It  was  surely  unnecessary  to  set  forth 
the  means  by  which  the  ferry  was  legally  established,  or  the  de- 
rivation of  his  title  thereto.  No  averment  of  title  on  his  part 
was  at  all  necessary  in  the  first  count,  founded  upon  his  own 
possession:  1  Chit.  PI.  413,  414;  and  in  the  second,  a  general 
averment  of  his  right  to  the  reversion  expectant  upon  the  deter- 
mination of  his  tenant's  term,  was  all-sufficient:  Id.  415.  The 
declaration  shows  that  the  landings,  ways,  and  roads  at  the  ferry 
were  used  for  the  purposes  thereof,  and  so  were  appurtenant 
thereto;  and  that  of  right  they  ought  to  have  remained  unaf- 
fected and  unimpaired  by  a  diversion  or  obstruction  of  the  wa- 
ter.    The  plaintiff's  action  is  not  for  a  common  nuisance.     The 
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general  navigation  of  the  stream,  and  the  travel  on  the  road,  re- 
garded merely  as  such,  may  not  have  been  in  any  wise  impaired 
or  impeded  by  the  wrongful  act  of  the  defendants;  and  if  they 
were,  the  reason  why  an  individual  can  not  maintain  an  action 
for  a  common  nuisance,  without  showing  special  damage,  has  no 
application  to  a  case  like  this.  The  reason  mainly  is,  that  the 
damage  being  common  to  all  the  citizens  of  the  commonwealth, 
no  one  can  assign  his  particular  proportion  of  it.  Here,  no  such 
difficulty  exists.  It  is  true,  if  the  road  was  a  highway,  the  plaint- 
iff and  all  the  other  citizens  of  the  commonwealth  had  a  right 
to  pass  along  the  road  and  across  the  feny;  but  the  plaintiff 
alone  was  entitled  to  the  exclusive  privileges  of  transportation 
and  tolls,  conferred  by  the  grant  of  the  franchise.  These,  and 
the  incidental  means  of  enjoying  them,  were  possessed  by  him 
only,  and  no  one  else  has  a  right  to  complain  of  the  particular 
grievance  alleged,  namely  the  disturbance  of  his  franchise,  by 
which  he  alone  has  sustained  damage,  in  the  diminution  of  his 
profits.  In  truth,  according  to  the  case  made  by  the  declara- 
tion, the  public  at  large  could  in  no  wise  be  prejudiced,  but  by 
the  inability  to  cross  the  ferry  safely  and  conveniently;  and  that 
resulted  merely  from  the  disturb..nce  of  the  plaintiff's  franchise; 
an  immediate  injury  to  him,  for  which  he  is  entitled  to  redress. 
There  could  be  nothing  in  the  objection  that  the  plaintiff  does 
not  directly  allege  that  he  was  possessed  of  the  landings  and 
outlets.  By  showing  the  use  of  them  to  be  appurtenant  to  the 
ferry,  he  has  asserted  all  the  possession  of  which  the  subject 
was  susceptible.  If  they  were  private  property,  that  can  avail 
the  defendants  nothing,  unless  they  can  prove  that  it  belonged 
to  them;  which  it  wi'l  be  competent  for  them  to  do  on  the  trial 
of  the  cause.  The  plaintiff  need  not  assert  or  prove  that  he 
was  the  owner  of  the  soil :  the  use  for  toe  purposes  of  the  ferry 
is  enough  against  a  wrong-doer;  and  is  even  enough  against  the 
owner,  if  the  right  to  that  use  has  been  acquired  from  him,  or 
from  those  under  whom  he  claims  title;  which  is  a  mere  matter 
of  evidence  to  repel  the  prima/acie  right  apparent  from  the  en- 
joyment. It  is  true  that  in  Saville,  p.  11,  pi.  29,  it  is  asserted 
that  in  every  ferry  the  land  on  both  sides  of  the  water  ought  to 
belong  to  the  owner  of  the  ferry,  for  otherwise  he  could  not 
land  on  the  other  side.  But  this  idea  is  repudiated  in  Peter  v. 
Kendal  etc,,  6  Bam.  &  Cress.  703,  in  which  it  was  held  that  he 
need  not  have  property  in  the  soil  on  either  side.  And  this  doc- 
trine is  no  invasion  cf  the  right  of  private  property;  for,  while 
the  grant  of  the  franchise  takes  away  the  defense  of  exclusive 
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ownership  in  another,  it  does  not  prevent  the  defendant  from 
asserting  it  in  himself.  If  the  plaintiff  were  even  the  proprietor 
of  the  soil,  it  would  not  only  be  unnecessary,  but  perhaps  im- 
prqper,  to  aver  it  in  the  declaration;  inasmuch  as  the  gravamen 
of  the  action  is  not  an  injury  to  the  soil,  but  to  the  incorporeal 
right  of  using  it  as  an  incident  of  the  franchise. 

So,  too,  if  the  landings  and  outlets  were  parts  of  an  estab- 
lished highway,  the  use  of  them  for  the  purposes  of  the  f eny  is 
all  the  possession  which  the  plaintiff  could  assert  or  prove;  and 
thus,  in  that  aspect  of  the  case,  the  only  question  really  is 
whether,  when  a  feny  is  lawfully  established  on  a  public  road, 
the  grantee  is  entitled  to  the  use  of  it  for  landings  and  outlets, 
as  appurtenant  to  the  ferry.  And  upon  that  question  I  can 
have  no  doubt,  even  as  against  the  owner  of  the  soil  over  which 
the  road,  as  a  public  easement,  passes;  though  the  question 
is  not  presented  by  the  declaration,  and  can  only  arise  upon  the 
proofs.  The  ownership  of  the  soil,  it  is  true,  is  subject  only  to 
the  public  easement;  but  the  delegation  by  the  public  of  the  use 
of  that  easement  to  the  grantee  of  the  franchise,  for  the  pur- 
poses of  exclusive  transportation  and  tolls,  is  a  part  of  the 
grant,  and  not  at  all  incompatible  with  the  reserved  rights  of 
the  owner  of  the  soil;  who  can  no  more  obstruct  the  travel  and 
carriage  across  than  to  and  from  the  water;  and  if  he  does  so 
by  any  means,  it  is  at  one  and  the  same  time  a  grievance  to  the 
grantee  and  the  public,  for  which  each  is  entitled  to  the  appro- 
priate remedy.  When  the  ferry  is  a  connecting  link  of  a  publie 
highway,  to  say  that  the  grantee  has  no  right  to  land  or  receive 
freight  in  the  highway  on  the  banks  of  the  stream,  without  the 
consent  of  the  owner  of  the  soil,  would  be  a  most  subtle  and 
unreasonable  proposition,  and  wholly  at  war  with  our  statute,  2 
Bev.  Code,  c.  238,  pp.  261,  262,  authorizing  the  county  courts  to 
establish  ferries  on  public  roads  through  watercourses;  the  Hist 
section  of  which  applies  to  cases  where  the  applicant  is  the  owner 
of  the  lands  on  both  sides,  and  the  third  section  extends  the 
authority  to  those  in  which  he  is  the  owner  on  one  side  only: 
which  last  section  is  obviously  founded  upon  the  right  of  the 
commonwealth  to  delegate  the  use  of  the  easement  to  the 
grantee  of  the  ferry,  for  the  purposes  thereof;  and  both  sections 
necessarily  refer  the  question  of  qualification  by  riparian  own- 
ership to  the  decision  of  the  county  court,  whose  grant  can  only 
be  annulled  by  a  regular  proceeding  for  that  purpose,  though  it 
can  not  affect  injuriously  the  rights  of  property  in  others.  That 
the  grantee  would  have  no  such  right  against  the  owner  of  the 
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Boil,  where  a  landing-place  of  the  ferry  happens  to  intersect  a 
highway,  is  countenanced  by  the  cases  of  Chambers  v.  Furry ,  ] 
Teates,  167,  and  Cooper  v.  Smith,  9  Serg.  &  R.  26  [11  Am.  Dec. 
658];  but  even  that  idea  is  repelled  by  Bayley,  J.,  ii^^Peter  y. 
Kendal  etc.,  aboTe  cited,  and  by  Chancellor  Kent  in  his  Com- 
mentaries, Tol.  3,  p.  421,  note  d. 

As  already  suggested,  the  defendants  can  not,  upon  these  de- 
murrers, assert  a  title  in  themselves,  or  deny  that  of  the  plaint- 
iff.   The  declaration  charges,  in  effect,  a  lawful  possession  of 
the  franchise,  and  a  wrongful  disturbance  thereof  by  the  defend- 
ants; all  of  which  is  admitted  by  the  demurrers.     Moreover,  the 
validity  of  the  franchise  can  not  be  questioned  by  the  defendants 
in  any  stage  of  this  collateral  action  otherwise  than  by  showing 
a  title  in  themselves  paramount  to  that  granted  by  the  public. 
This  can  only  be  done  by  plea  or  proofs.    If  the  landings  be 
not  in  a  public  highway,  and  the  defendants  show  a  right 
to  the  soil,  the  plaintiff  may  meet  that  defense  by  replying  or 
proving  a  right  to  the  use  of  them  for  the  purposes  of  the  ferry, 
derived  from  the  defendants,  or  from  their  ancestors  or  prede- 
cessors.    If  the.  landings  be  in  a  public  highway,  it  is  out  of 
the  power  of  the  defendants  to  show  a  paramount  title;  for  they 
can  have  no  right  to  a  franchise  themselves.     That  can  only  be 
obtained  from  the  public,  in  consideration  of  public  duties  in 
reference  thereto  to  be  performed  by  the  grantee,  for  the  breach 
or  neglect  of  which  he  is  liable  to  prosecution  and  punishment. 
However  strong,  therefore,  the  possible  claim  of  the  defendants 
to  the  grant  of  a  ferry,  it  can  not  be  set  up  again&ft  the  grant  to 
the  plaintiff  or  those  under  whom  he  claims:  and  even  if  the  lat- 
ter was  obtained  by  a  fraudulent  or  false  suggestion,  it  can  not 
be  imi>eached  collaterally;  the  only  remedy,  if  any,  being  by 
scire  facias  in  the  name  of  the  commonwealth  to  repeal  the 
grant:  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  373;  2  Kent* s 
Com.  312;  Slee  v.  Bloom,  5  Johns.  Ch.  381;  7  Bac.  Abr.  137, 
Scire  Facias,  C.  3.     No  injustice  is  done  by  this  doctrine  to  the 
owner  of  the  soil  over  which  a  public  road  passes;  for  what  in- 
jury does  he  sustain  by  the  use  of  the  public  easement  for  the 
passage  through,  any  more  than  to  and  from,  the  watercourse? 
It  is  not  like  the  case  of  riparian  ownership  upon  a  navigable 
stream,  where  the  public  easement  consists  merely  in  its  naviga- 
tion; which,  as  the  law  is  now  settled,  3  Kent's  Com.  425,  426, 
gives  no  right  to  the  communiiy  to  land  upon  its  banks,  and  inter- 
fere with  the  wharfage,  or  other  exclusive  enjoyment  of  the  owner. 

For  these  reasons,  I  can  not  perceive  the  propriety  of  denying 
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tile  plaintiff  a  trial  before  a  jury  upon  tiie  merits  of  his  cause. 
The  stnictiire  of  his  declaration  is  not  sach  as  would  in  any 
wise  exonerate  him  from  establishing  by  proofs  a  good  cause  of 
action,  or  debar  the  defendants  from  any  lawful  defense.  And 
eren  if  the  action  could  be  regarded  as  brought  for  a  common 
nuisance,  the  declaration  shows  a  special  damage  to  the  plaint- 
iff, of  a  direct  and  serious  nature;  and  whether  affecting  his 
corporeal  or  incorporeal  hereditament — ^his  actual  possession, 
or  mere  use  and  enjoyment — ^his  right  as  a  member  of  the  com- 
munity, or  as  the  owner  of  a  franchise — ^is,  in  that  yiew,  wholly 
immaterial.  Nor  is  a  general  demurrer  sustainable,  if  the  plaint- 
iff has  made  out  a  good  case,  however  informally  and  unme- 
thodically. It  seems  to  me,  however,  that  there  is  no  good 
objection  to  the  dedaiation,  whether  of  form  or  of  substance; 
but  that,  on  the  contrary,  it  has  been  drawn  with  technical  skill 
and  precision. 

My  opinion  is,  that  the  judgment  of  the  circuit  court  is  erro- 
neous in  sustaining  inst^ui  of  overruling  the  demurrers,  and 
ought  to  be  reversed. 

Allen,  J.  The  first  count  of  the  declaration  avers  that  the 
plaintiff  was  possessed  of  a  legally  established  ferry;  that  there 
was  a  road  or  landing  on  each  side  of  the  river  for  approaching 
the  feny;  and  that  the  defendants  had  injured  and  obstructed 
these  landings,  whereby  the  plaintiff  had  been  subjected  to  in- 
convenience and  expense.  The  second  count  sets  out  a  posses- 
sion by  the  lessee  of  the  plaintiff; -describes  the  injury  to  the 
landings  as  in  the  first  count;  and  concludes  with  averring  that 
such  injury  is  to  the  prejudice  of  the  plaintiffs  rights  as  rever- 
sioner. It  is  not  averred  directiy  in  either  count,  that  the 
plaintiff  was  possessed  of  or  entitied  to  the  use  of  the  landings, 
except  so  far  as  such  possession  or .  use  may  be  held  to  be  in- 
cident to  the  franchise  itself.  A  ferry,  we  are  informed,  is  in 
respect  of  the  landings,  and  not  of  the  water:  SaviUe,  p.  11,  pi. 
29;  and  as  a  consequence,  that  the  land  on  both  sides  ought  to 
belong  to  the  owner  of  the  ferry.  The  supreme  court  of  Penn- 
sylvania, in  Ghambers  v.  Furry,  1  Yeates,  167,  and  in  Cooper  v. 
SmWi,  9  Serg.  &  B.  26  [11  Am.  Dec.  658[,  recognized  the  doc- 
trine laid  down  in  Saville  as  good  law,  and  held  that  the  dedi- 
cation of  land  for  a  public  highway  gave  no  right  to  others  to 
use  it  without  the  consent  of  the  owner,  for  the  ptu3>ose  of 
landing  or  receiving  freight;  that  the  dedication  to  the  public 
was  for  the  purpose  of  passage  only,  and,  subject  to  that  ease- 
ment, the  fee  remained  in  the  owner.     This,  it  seems  to  me,  is 


July,  1848.]  Patrick  v.  Ruffners.  747 

the  true  dootrine,  notwithstanding  the  dictum  in  Pder  v.  Kendal 
etc.,  6  Bam.  &  Oiess.  703.  That  was  an  action  for  a  disturb- 
ance to  a  ferry  by  setting  up  another  boat.  To  the  objection 
that  it  was  not  averred  that  the  plaintiff  was  the  owner  of  the 
landings,  it  was  replied,  that  ownership  was  not  reqtiired:  that 
the  ferry  owner  must  have  the  right  to  land,  and  it  was  suffi- 
cient if  the  landing  was  in  a  public  road;  or  there  might  have 
been  a  grant  or  reservation  of  that  right.  The  right  to  the 
landings  was  not  there  the  subject  of  controversy;  the  injuiy 
complained  of  did  not  affect  them,  and  it  was  not  necessary  to 
consider  or  determine  under  what  circumstances  the  owner  of 
the  feny  might  use  the  road. 

A  ferry  is  a  valuable  franchise  created  by  law.  The  franchise 
consists  in  the  right  to  demand  a  stipulated  compensation  for  a 
particular  service.  Ferries  are  usually  found  on  public  roads; 
and  the  public  having  the  right  of  passage,  there  can  be  no 
question  that  any  individual,  in  the  exercise  of  this  right,  may 
ixansport  himself  and  proper^  across  the  stream,  and  use  tiie 
road  as  a  landing,  and  that  the  owner  can  not  obstruct  him. 
But  it  does  not  follow  that  he  can  convert  this  personal  right 
into,  a  source  of  emolument,  and  at  his  own  pleasure  use  the 
road  as  a  landing  for  a  feny.  The  franchise  to  exact  the  tolls  is 
annexed  to  the  land,  is  private  property,  and  the  owner  can  not 
be  deprived  of  it  against  his  consent,  without  just  compensation. 

The  right  of  individuals  to  wharves,  landings,  etc.,  in  cities, 
referred  to  in  the  cases  cited  from  Yeates  and  Serg.  &  B.,  illus- 
trates the  doctrine.  The  dedication  of  land  as  a  street  or  road 
does  not  affect  the  right  of  the  owner  to  this  species  of  properiy. 
There  is  no  incompatibUiiy  between  the  private  right  and  the 
public  easement.  Our  own  statute  seems  to  treat  the  ferry  as 
being  in  respect  of  the  landings.  The  owner  of  the  land  on 
both  sides,  or  on  one  side,  of  the  stream  through  which  a  pub- 
lic road  passes,  is  authorized  to  apply  for  the  establishment  of 
a  feny.  The  law,  it  is  true,  contains  no  provision  for  con- 
demning the  land  on  the  opposite  side,  where  the  person  ap- 
plying is  the  owner  on  but  one  side;  but  this  probably  was  an 
inadvertent  omission.  The  law  clearly  did  not  proceed  upon  the 
supposition,  that  when  a  public  road  was  established,  the  rights 
of  the  owner  of  the  soil,  as  to  this  subject,  were  extinguished, 
and  that  it  would  be  competent  to  confer  the  franchise  on  a 
itaranger,  having  no  interest,  absolute  or  qualified,  in  the  soil. 
If  I  am  correct  in  these  views,  it  follows  that  where  a  direct  in* 
juiy  is  done  to  the  landings,  and  the  declaration  proceeds  for 
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the  recoveiy  of  damages  for  such  wrong,  there  should  be  an 
aTerment  of  possession,  or  of  some  right  to  the  use  of  the  land- 
ings; some  ayerment  to  put  the  plaintiff  to  the  proof  of  his  right 
upon  the  trial.  If  the  allegation  that  the  plaintiff  is  possessed 
of  the  ferrj  comprehends  the  landings  as  appurtenant,  proof  of 
the  establishment  of  the  feny  would  suffice,  and  the  defendant 
might  be  subjected  to  a  double  reooyeijfor  the  same  act;  to  the 
owner  of  the  fee  for  the  trespass,  and  to  the  ferrj  owner,  who 
may  have  had  a  mere  license  to  use  the  landing,  or  no  other 
right  than  that  of  any  indiYidual  in  the  public  road.  For  these 
reasons,  I  think  the  second  count  was  bad.  The  injury  alleged 
is  to  the  inheritance,  and  consists  of  damage  to  the  landings, 
not  of  the  loss  consequent  upon  the  obstruction;  for  the  rever- 
sioner had  no  claim  on  that  ground.  The  injury  is  set  out, 
and  is  described  to  be  an  injury  to  the  landings.  Whether  the 
injury  as  averred  would  permanently  affect  the  inheritance  or 
not,  is  a  question  of  fact  for  the  jury:  but  the  declaration  should 
have  averred  some  right  to  or  interest  in  the  subject  itself. 

The  first  count  however,  it  seems  to  me,  was  good,  and  the 
demurrer  should  have  been  overruled.  That  count,  after  setting 
out  the  injury  to  the  landings,  avers,  that  in  consequence  of  this 
act,  the  plaintiff  was  put  to  expense;  persons  being  deterred 
from  the  use  of  the  feny,  etc.  This  I  think  a  sufficient  aver- 
ment of  special  damage  arising  from  the  public  nuisance  in  in- 
juring and  obstructing  the  public  road.  And  in  a  proceeding 
for  this  consequential  damage  to  the  ferry,  the  case  of  Peter  v. 
Kendal  etc.,  is  an  authority  showing  that  it  was  not  necessary 
to  aver  possession  of  the  landings.  For  this  purpose,  and 
where  the  injury  goes  to  the  enjoyment  of  the  franchise,  the 
grant  would  be  sufficient  as  against  the  wrong-doer,  and  no 
question  could  arise  as  to  the  right  to  the  landings.  I  am  of 
opinion,  therefore,  that  the  court  erred  in  sustaining  the  de- 
murrer to  this  coimt,  and  that  for  this  cause  the  judgment  should 
be  reversed. 

Stakabd,  J.  The  court  below  having  sustained  a  general  de- 
murrer to  the  declaration,  the  only  question  for  this  court  is, 
whether  the  declaration  and  each  count  of  it  be  so  radically 
defective,  either  for  want  of  right  of  action  in  the  plaintiff,  or 
for  substantial  defects  in  setting  forth  that  right,  as  to  justify 
the  judgment  sustaining  the  demurrer.  The  first  count  dis- 
tinctly affirms  the  plaintiff's  possession  of  a  lawfully  established 
ferry,  and  charges  certain  willful  acts  of  the  defendants,  which, 
it  is  averred,  consequentially  impair  the  profits  of  the  ferry,  and 
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subject  the  plaintiff  to  other  special  damage,  of  expense  and 
labor  in  repairing  the  injuries  (caused  by  the  acts  imputed  to 
the  defendants)  to  the  landings  used  wiUi  and  appurtenant  to 
thefeny.  The  ayermeitts  are  fuU  and  sufficient  to  show  a  right 
of  action,  if  an  action  can  be  supported  by  the  owner  of  a  feny 
for  injuries,  mediate  or  immediate,  to  the  landings,  which  dimin- 
ish the  profits  of  the  feny,  and  subject  the  owner  to  labor  and 
expense  in  the  use  of  his  franchise. 

The  franchise  is  a  right,  by  prescription  or  grant,  to  charge 
and  receive  toll  for  transporting  by  water,  from  landing  to  land- 
ing, persons  or  property.  The  passage  is  generally  across  a 
watercourse,  to  and  from  public  ways  on  either  side  thereof  and 
leading  thereto,  and  the  feny  forms  the  connecting  link  between 
the  landings,  and  is  substantially  a  continuance  of  the  publio 
highway.  As  the  use  of  landings  is  indispensable  to  the  exercise 
of  the  franchise,  the  right  to  use  them  is  incident  to  the  lawful 
ownership  of  the  ferry;  and  the  ayerment  of  such  ownership  in- 
Yolves  the  averment  of  a  right  to  use  the  landings  as  appurte- 
nant thereto.  If  the  road  to  the  water  line  on  each  side  be  a 
highway,  the  grant  of  the  franchise,  by  necessary  implication, 
passes  the  right  to  use  the  highways,  as  a  necessary  incident  to 
the  exercise  of  the  franchise:  if  the  roads  be  not  highways,  the 
owner  of  the  feny  may  be  the  owner  of  the  soil  where  the  land- 
ings are,  or  may  have  a  right  of  way  for  the  uses  of  his  ferry 
from  the  owner  of  the  soil:  if  neither  of  these  rights  exists,  his 
title  to  the  franchise  is  defective;  and  then  the  action  would  fail, 
not  because  the  right  to  use  the  landings  had  not  been  sufficiently 
averred,  but  because  the  plaintiff  had  failed  in  the  proof  of  it,  by 
failing  to  prove  the  possession  of  a  lawfully  established  feny. 

The  right  to  use  the  landings  is  then  in  effect  averred;  and  the 
only  question  is,  whether  the  acts  of  the  defendants,  and  their 
consequences,  as  charged  in  the  declaration,  entitle  the  ferry 
owner  to  an  action.  The  acts  and  consequences  are  alleged  to 
operate  on  a  subject  in  which  the  plaintiff  has  a  right  of  use,  im- 
pairing the  value  of  another  right  to  which  it  is  incident,  and  to 
the  profitable  enjoyment  of  which  it  is  indispensable,  and  sub- 
jecting him  to  specific  damage  of  labor  and  expense.  I  can  not 
doubt  that  this  is  an  injury  for  the  redress  of  which  the  plaintiff 
is  entitied  to  his  action.  The  right  of  passage  on  a  highway  is 
common  to  all  citizens;  and  generally,  for  injuries  to  the  high- 
way, no  private  action  can  be  sustained.  But  if  any  citizen,  in 
the  use  of  this  common  right,  suffers  special  damage  in  his  per- 
son or  property  from  the  obstruction  or  injury  of  another  to  the 


760  Patrick  v.  Ruffnebs  [Virginia, 

highway,  he  is  entitled  to  redress  by  action  against  that  other. 
Even  though  the  damage  consist  merely  of  the  inconyenienoe 
and  expense  consequent  on  the  delay  of  his  journey,  he  is  enti- 
tled to  his  action:  Base  v.  MUea,  4  Mau.  &  Sel.  101;  Oreadij  ▼. 
Codling  etc.,  2  Bing.  263;  S.  O.,  9  Eng.  Com.  L.  672. 

The  second  count  is  for  an  injury  to  the  rcTersionaiy  interest 
of  the  plaintiff  in  the  f eny .  In  an  action  for  the  injury  to  such 
an  interest,  the  declaration  must  expressly  charge  that  the  act 
complained  of  is  to  the  injury  of  the  reversion,  unless  the  act 
charged  be  of  such  nature  that  it  must  be  to  the  injury  of  the 
reversion:  Jackgon  v.  Pesked,  1  Mau.  &  Sel.  234.  As  a  proper 
counterpart  of  this  rule,  the  declaration  is  not  good  though  it 
charges  the  act  as  an  injury  to  the  reversion,  if  the  act  charged 
can  not  in  its  nature  be  considered  as  detrimental  to  the  rever- 
sion; as  for  example,  entering  and  taking  the  growing  crops  or 
fruits,  to  which  the  tenant  would  be  entitled.  The  second 
count  in  this  case  charges  that  the  act  of  the  defendants,  and 
its  consequences,  are  injurious  to  the  reversion.  The  only  in- 
quiry, therefore,  in  deciding  on  the  su£Siciency  of  the  count,  is 
whether  the  act  and  its  consequences,  as  charged,  be  of  such  a 
kind  that  they  can  not  be  considered  injurious  to  the  reversion. 
The  consequence  imputed  to  the  act  is  a  destruction  of  the 
landing.  This  surely  may  be  injurious  to  the  right  of  using  the 
landings,  and  that  right  we  have  seen  is  incident  to  the  fran- 
chise of  a  lawfully  established  ferry,  and  is  commensurate  in 
duration  with  the  franchise,  and  forms  part  of  the  reversionary 
interest  therein,  as  well  as  of  the  actual  tenancy  thereof.  The 
destruction  of  the  landing  certainly  may  be  an  injury  to  the  re- 
version, by  subjecting  the  owner  to  inconvenience  and  expense 
in  the. use  of  the  franchise,  diminishing  present  rents,  and  re- 
ducing the  present  value  of  the  reversion.  It  is  no  answer  to 
the  action  of  the  reversioner,  that  the  injury  may  be  temporary, 
and  that  before  the  reversion  falls  in,  and  his  title  to  the  use 
and  occupation  of  the  ferry  vests  in  possession,  the  landings 
may  be  restored,  or  the  injury  to  them  removed:  1  Mau.  &  Sel. 
234.  That  the  owner  of  the  soil  where  the  landings  are  may 
have  an  action  for  the  injury  charged  in  the  declaration  to  the 
landings,  and  that  that  ownership  is  not  alleged  to  be  in  the 
plaintiff  and  may  be  in  another,  so  that  if  this  action  be  sua* 
tained  the  party  may  be  made  responsible  in  two  actions 
brought  by  different  persons,  is  not,  I  apprehend,  a  sufficient 
reason  for  denying  the  action  to  this  plaintiff,  unless  he  be  the 
owner  of  the  soil.    It  is  of  frequent  occurrence  that  a  party  is 
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subjected  to  several  actions  for  the  same  act.  The  same  act 
may  in  its  consequences  operate  on  different  rights,  eadsting  in 
different  persops,  in  the  subject  affected  by  the  act.  Thus,  if  a 
party  cut  a  ditch  across  a  public  highway,  and  any  citizen,  in 
the  use  of  the  public  highway,  suffer  special  damage  as  a  conse- 
quence of  this  nuisance,  the  party  cutting  the  ditch  is  liable  to 
an  action  of  trespass  at  the  suit  of  the  owner  of  the  soil;  to  an 
action  on  the  case  for  the  special  damage,  at  the  suit  of  the 
citizen  who  may  have  sustained  it;  and  to  an  indictment  for 
the  nuisance.     Other  illustrations  might  be  given. 

My  opinion,  therefore,  is,  that  however  diflcult  it  may  be  for 
the  plaintiff  to  connect,  by  suficient  proof,  the  alleged  conse- 
quences with  the  act  charged  on  the  defendants,  and  to  make 
good  the  averment  of  damage  to  the  reversion,  and  however 
small  that  damage  may  be,  the  second  count  shows  a  cause  of 
action  with  certainty  sufEicient  to  render  it  good  on  general  de- 
murrer; and  consequently,  that  the  demurer  in  this  case  ought 
to  have  been  overruled  as  to  the  second  as  well  as  the  first  count. 

The  judgment  of  the  court  of  appeals  was  entered  in  the  fol- 
lowing terms:  The  judgment  of  the  circuit  court  is  reversed 
with  costs:  and  this  court  proceeding  to  render  such  judgment 
as  the  court  below  ought  to  have  given,  it  is  considered  that 
the  demurrers  of  the  defendants  in  error,  to  the  declaration  and 
each  count  thereof,  be  overruled.  And  the  case  is  remanded 
for  further  proceeding,  on  a  writ  of  inquiry  to  be  awarded  by 
the  superior  court,  unless  the  said  defendants  should  plead  is- 
anably  t6  the  action;  and  should  such  plea  or  pleas  be  offered 
by  the  defendants,  for  the  trial  of  the  issue  or  issues  that  may 
be  made  up  on  such  plea  or  pleas. 

Cabell,  P.,  and  Bbookb,  J.,  absent. 

FsB&TMAK  18  A  CoMMOK  Oabbixb:  Uul^ohn  V,  /onei,  89  Am.  Dm.  182; 
Babeock  v.  ffeH>erl,  37  Id.  605. 

Febkyhan  has  No  Right  to  ObstbuoT'A  Navigable  Stream:  Babeock 
▼.  Herbert,  37  Am.  Deo.  606. 

Ferry  Landing,  Right  to  Use  of,  may  be  preemned  from  long  and  ex- 
clusive enjoyment:  Bird  v.  SmUH,  34  Am.  Dec.  483. 

Ferrt  Franchise  is  Dependent  upon  governmental  permission  or  grant: 
McGowan  v.  Stark,  9  Am.  Dec.  712. 

Ferryman,  Who  is  not  a:  See  Clarke  ▼.  State,  13  Am.  Dec.  701. 

Owner  of  Ferry  is  Entitled  to  Protection,  and  may  sostain  action 
against  rival  setting  up  a  ferry  without  authority:  McOawen  v.  Stark,  9  Am. 
Dec.  712;  Newburgh  ToU  Road  v.  Miller,  9  Id.  274. 

Remedies  for  Injury  to  Ferbt:  See  Ree»  v.  Lawiese,  12  Am.  Dec  295.  and 

note. 
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BuoELES  V.  Laffebty's  Legatees. 

[9  BoanaoN,  392.] 

PUBOHASB  B7  AoENT  OF  AN  Administratbiz,  frok  HIS  Pbingifal^  when 
he  i«  shown  to  hftve  practically  oonducted  and  had  control  of  the  admin- 
istration, does  not  bind  the  beneficiaries,  and  they  may  have  such  sale 
set  aside  on  repayment  of  the  purchase  money  with  interest,  and  the  pnr- 
chaser  compelled  to  account  for  the  rents  and  profits. 

Dblat  of  Fits  ob  Six  Ykabs  to  Cokflain  of  a  Pubohasb  Madb  bt  ax 
AoBNT,  is  not  fatal  where  all  the  complainants  are  non-rsndttnts,  and 
some  of  them  are  infants  and  others /ernes  eoverL 

LiaATBBS  Hatb  Ko  Eioht  to  Skt  Asidb  a  Salb  of  the  deoadent's  estate^ 
except  so  far  as  may  be  requisite  to  protect  their  iuterests. 

BiFOBi  Leoatbbs  abb  Allowbd  a  Dbcbbb  Vaoatiko  a  Salb  of  Bbal 
EIsTATE,  the  court  should  ascertain  the  amount  due  them,  and  if  such 
amount  can  be  paid  out  of  the  moneys  set  aside  for  such  purpose,  or  iy 
paid  by  the  purchaser,  the  sale  should  be  allowed  to  stand. 

Rmalb  will  bb  Obdebed  of  Lands  Pubchasbd  by  one  holding  a  confiden- 
tial relation.  The  manner  of  making  such  resale  and  of  taking  the  ac- 
count with  such  purchaser  stated  by  the  court. 

Bill  in  equity,  filed  in  December,  1835,  to  have  a  sale  made 
in  April,  1829,  vacated  and  rescinded,  and  for  an  account  of 
profits,  etc.  The  sale  in  question  had  been  made  by  Catharine 
Lafierty,  administratrix  with  the  will  annexed  of  Thomas  Laf- 
ferty,  deceased,  to  Daniel  Buckles,  and  embraced  nineiy-six 
acres  of  land.  Buckles,  from  the  time  the  administratrix  qual- 
ified, acted  as  her  agent,  and,  for  his  services,  received  the  com- 
missions which  she  was  allowed  by  law.  An  attempt  was  made 
to  sell  these  lands  at  public  sale,  when  they  were  bid  in  by  one 
Oookus  at  twenty-one  dollars  and  fifty-two  cents  per  acre,  at 
the  instance  of  Buckles,  and  to  prevent  their  sale  at  an  under- 
valuation. Cookus  was  not  willing  to  keep  the  lands  at  the 
price  bid  by  him.  Buckles  then  purchased  the  lands  of  the  ad- 
ministratrix at  private  contract  for  twenty-two  dollars  per  acre. 
He  claimed  that  the  sale  was  free  from  fraud,  was  upon  adequate 
consideration,  and  that  the  price  was  greater  than  had  ever  been 
offered  by  any  other  person.  The  complainants  were  adminis- 
trators and  heirs  of  certain  legatees,  whose  legacies  were  to  be 
paid  out  of  the  proceeds  of  the  land.  They  showed  that  Mrs. 
Lafferty  was  very  old;  that  she  was  not  present  at  any  of  the  at- 
tempts to  sell  the  land ;  that  she  had  great  confidence  in  Buckles, 
and  trusted  everything  to  him.  The  complainants  did  not  re- 
side in  Virginia  at  the  time  of  the  sale  nor  afterwards;  they  but 
recently  became  cognizant  of  the  facts;  some  of  them  were  in- 
fants, and  others  were  femes  covert.    Some  of  the  witnesses 
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stated  that,  at  the  time  of  the  sale^  they  would  hare  giyen 
tweniy-five  dollars  per  acre  for  the  land.  The  proceeds  of  the 
proi>erty  out  of  which  the  decedent  expected  the  legacies  and 
debts  to  be  paid,  had  fallen  greatly  short.  The  circuit  court 
decreed  that  Buckles  should  reconvey  to  the  administratrix,  on 
receiving  his  purchase  money  and  interest,  and  should  account 
for  the  rents  and  profits.    Buckles  appealed. 

Jjee,  Parker,  Dougherty,  and  Stuart,  for  the  appellant. 

Samuels,  tot  the  appellees. 

By  Court,  Stanabd,  J.  The  court  is  of  opinion  that  the  eri- 
dence  in  this  case  is  insufficient  to  fasten  on  the  appellant  the 
charge  of  actual  fraud  or  covin  in  the  purchase  of  the  land  that 
belonged  to  the  estate  of  Thomas  Lafferty .  The  appellant,  how- 
ever, was  confessedly  the  agent  of  the  administratrix  with  the 
will  annexed  of  Lafferty,  on  whom  the  power  of  making  the 
sale  was  conferred  by  the  will;  and,  as  the  evidence  shows,  an 
agent  acting  in  a  great  degree  without  the  supervision  of  his 
principal,  and  practically  conducting  the  administration  with- 
out control.  A  purchase  by  such  an  agent  is  in  substance  not 
better  than  a  purchase  from  himself,  and  though  it  might  bind 
him,  is  not  binding  on  the  beneficiaries  interested  in  the  execu- 
tion of  the  trust,  unless  ratified  by  them  deliberately  and  on  full 
information;  and  they,  to  the  extent  of  their  interest,  are  enti- 
tled to  the  benefit  of  any  advance  that  may  be  realized  on  a  re- 
sale. The  court  is  further  of  opinion  that  no  such  ratification 
of  the  appellant's  purchase  appears  in  this  case,  nor  does  the 
delay  on  the  part  of  the  plaintiffs  in  the  court  below  to  impeach 
the  purchase  (due  allowance  being  made  for  the  infancy  of  some 
and  the  non-residence  of  others)  deprive  them  of  their  right  to 
the  aid  of  a  court  of  equity. 

The  court  is  further  of  opinion  that  the  plaintiffs,  the  legatees 
of  Lafferty,  were  interested  in  the  sale  of  the  land  and  the  pro- 
ceeds thereof,  to  the  extent  only  that  those  proceeds  were  nec- 
essary to  pay  their  legacies;  and  if  those  proceeds,  blended 
with  the  other  funds  dedicated  by  the  will  to  the  payment  of 
those  legacies,  were  adequate  to  discharge  them,  the  plaintiffs, 
having  under  the  will  no  interest  in  the  surplus,  would  have  no 
interest,  and  consequentiy  no  titie,  to  question  the  sale.  The 
allegation  of  the  bill  that  part  only  of  those  legacies  had  been 
paid  not  being  controverted  by  the  answer,  the  court  was  justi- 
fied in  proceeding  on  the  assumption  that  part  of  the  legacies 
remained  unpaid;  but  as  that  gave  to  the  legatees  but  a  limited 

Am.  Dxo.  Vol.  XI«— i8 


754  Buckles  u  La.ffebty's  Legatees.      [Virginia^ 

interest  in  canceling  the  purchase  of  the  appellant  or  having  a 
resale,  the  extent  of  that  interest  ought  by  a  proper  account  to 
have  been  ascertained,  to  the  end  that  the  purchaser,  if  his.por- 
chase  was  not  effectually  questioned  by  any  other  than  the 
plaintiff  legatees,  might  have  the  opportunity,  if  he  thought 
proper  to  use  it,  of  removing  the  interest  of  those  plaintiffs  in, 
and  consequently  their  right  to,  the  experiment  of  a  resale,  bj 
paying  to  them  the  parts  unsatisfied  of  their  legacies.  If  on 
such  an  account,  the  purchaser  should  not  avail  himself  of  the 
opportunity  to  prevent  the  experiment  of  a  resale,  the  plaintifia 
would  be  entitled  to  have  the  land  re-exposed  to  sale  at  a  proper 
upset  price,  to  be  ascertained  in  the  manner  following.  An  ac- 
count should  be  taken,  in  which  the  appellant  should  be  debited 
with  the  full  amount  of  the  profits  of  the  land,  or  with  a  fair 
annual  rent  therefor,  since  his  purchase,  and  credited:  1.  With 
the  payments  made  by  him  for  the  purchase,  with  interest  on 
those  payments  from  the  dates  respectively,  at  which  they  have 
been  made  available  to  the  legatees;  and  2.  With  all  the  sub- 
stantial and  permanent  improvements  made  on  the  land  since 
the  purchase.  The  balance  of  such  accotint,  with  the  addition 
thereto  of  a  reasonable  amount  for  the  commission  and  charges 
of  resale,  is  the  sum  at  which  the  land  on  a  resale  should  be  set 
up,  on  a  credit  of  six,  twelve,  and  eighteen  months  for  equal 
installments  of  the  purchase  money,  with  interest  on  those  in- 
stallments from  the  day  of  sale.  If  the  land  and  improvements 
should  not  sell  for  more  than  the  upset  price,  the  purchase  here- 
tofore made  by  the  appellant  should  in  all  respects  stand  con- 
firmed. If  it  should  sell  beyond  that  sum,  then  the  former 
sale  should  be  vacated,  and  the  case  further  proceeded  in  by 
causing  the  purchase  ^oney  on  such  sale  to  be  paid,  and  a 
proper  conveyance  to  be  made  to  the  purchaser,  and  the  pro- 
ceeds of  sale  applied:  1.  To  pay  the  charges  of  sale;  2.  To 
pay  to  the  appellant  the  balance  shown  by  the  said  account  to 
be  due  for  purchase  money  and  improvements;  and  the  surplus 
to  the  legatees  of  Lafferty,  according  to  their  respective  rights. 
The  court  is  consequently  of  opinion  that  the  decree  of  the  cir- 
cuit superior  court  is  erroneous. 

It  is  therefore  adjudged,  ordered,  and  decreed  that  the  said 
decree  be  reversed,  and  that  the  appeUees  pay  to  the  appellant 
the  costs  expended  in  prosecuting  his  appeal  in  this  court.  And 
the  cause  is  remanded  to  the  circuit  superior  court,  for  further 
proceedings  according  to  the  principles  above  declared. 

Oabxll,  p.,  and  Bbooee,  J.,  absent. 
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Mr.  Wharton,  after  stating  the  general  mle,  that  an  agent  to  tell  can  not 
■all  to  himself,  adds:  "  Yet  it  must  be  remembered  that  a  court  of  equity  will 
not  vacate  all  dealings  between  agent  and  principal.  They  require,  however, 
to  use  the  language  of  Lord  St.  Leonards,  that  the  agent  'should  deal  with 
him  (the  principal)  at  arm*s  length,  and  after  a  full  disclosure  of  all  that  he 
knows  with  respect  to  the  property.*  Such  purchase  will  be  valid  against  all 
the  world,  exoept  the  principal,  who  may  set  it  aside  within  a  reasonable 
time,  if  it  appear  that  the  conveyance  was  obtained  by  undue  influence,  or 
may  ratify  it  if  he  prefer,  which  ratification,  if  made  with  a  full  knowledge 
of  all  the  oironmstanoes,  will  be  valid:*'  Wharton's  Agency,  sec.  235.  See 
JKoftsrtoon  v.  WeOem  M,  A  F.  In$.  Ch.,  3d  Am.  Deo.  673;  Fhranee  v.  Adams, 
88  Id.  226. 


Browning  v.  Headlex 

[2  BOBDfSON,  840.] 

AflnoinfXHT  oy  Wm's  Choses  ik  Acnov  Made  bt  Husbakd  iseffectoal, 
if,  at  the  time  of  the  assignment,  or  afterwards  during  his  life-time,  ha 
la  in  oondition  to  reduce  such  choses  into  his  possession.  If,  however, 
he  dies  before  the  event  happens  on  which  he  is  entitled  to  reduce  the 
choses  into  possession,  his  assignment  is  inoperative. 

Valuable  Consideration  is  Essential  to  assignment  by  husband  of  wife's 
choses  in  action,  to  deprive  wife  of  Iier  right  of  survivorship. 

GiKKRAL  AssiONMBKT  OF  Husband's  Estate  IN  Bankroftcy,  or  for  ben- 
efit of  creditors,  does  not  defeat  wife's  right  of  survivorship  in  her  choses 
in  action  which,  though  capable  of  being  reduced  to  possession,  are  not 
so  reduoed  during  coverture. 

Wite's  Right  to  a  Legacy  mat  be  Assigned  bt  her  Husband. 

Bquitt  will  not  Aid  a  Husband  nor  his  Assignee  in  obtaining  posses- 
sion of  a  wife's  choses  in  action,  unless  an  adequate  provision  is  first 
made  for  her;  and  where  it  appears  that  all  the  property  sought  is  not 
more  than  sufficient  to  make  an  adequate  and  necessary  provision  for  the 
wife,  the  bill  will  be  dismissed. 

Bill  in  equity,  filed  March  31,  1837,  by  Willis  Browning 
against  Newton  Headley,  as  executor,  and  Joseph  and  Winifred 
Browning  and  others,  defendants.  William  Headley,  dying  tes- 
tate, bequeathed  a  legacy  to  Winifred  Browning,  wife  of  Joseph 
Browning,  and  daughter  of  the  testator.  The  will  was  dated 
April  4,  1836.  It  directed  that  testator's  estate,  other  than  his 
slaves,  be  sold,  and  that  after  paying  his  debts,  etc.,  the  pro- 
ceeds be  divided  into  ten  equal  parts,  of  which  one  was  to  be 
given  Winifred  Browning.  The  will  was  admitted  to  probate 
April  29,  1836.  On  the  ensuing  day,  Newton  Headley  qualified 
as  executor.  On  May  31,  1836,  Joseph  Browning  executed  to 
Willis  Browning  an  assignment  purporting  to  be  of  ''all  inter- 
est to  which  I  am  entitled,  in  right  of  my  wife,  Winifred 
Browning,  in  the  estate  of  William  Headley,  deceased."    On 
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December  22,  1886,  oommissioners  were  appointed  to  divide  the 
filayes.  They  filed  their  report  January  2, 1837,  showing  their 
allotment  to  Winifred  Browning  of  **  lot  No.  5,yiz.,  Rachel,  Ellas, 
and  Eleanor,"  and  that  she  was  entitled  to  receive  from  lot  9 
twenty-seven  dollars  and  fifty  cents.  Jannaiy  9,  1837,  the 
legislature  of  Kentucky  passed  "an  act  for  the  benefit  of 
Winifred  Browning/'  It  enacted  "  that  the  marriage  contract 
tieretofore  existing  between  Joseph  Browning  and  his  wife 
Winifred  Browning  is  forever  dissolved,  so  far  as  respects  said 
Winifred,  who  is  hereby  restored  to  all  the  rights  and  privileges 
of  an  unmarried  woman,  and  that  she  be  entitled,  out  of  the 
estate  of  Joseph  Browning,  to  receive  alimony  agreeably  to  the 
laws  of  this  commonwealth."  This  bill  was  for  the  payment  to 
complainant,  as  assignee  of  Joseph  Browning,  of  the  legacy  of 
Winifred  Browning.  The  answer  of  the  defendant,  Newton 
Headley,  set  up  the  divorce  granted  by  the  l^gislatoxe  of  Ken- 
tucky, and  that  Mrs.  Browning  had  notified  him  not  to  pay  her 
share  of  the  estate  to  any  one.  He  also  claimed  that  Joseph 
Browning  ought  not  to  be  permitted  to  recover  the  legacy  with- 
out settling  a  reasonable  part  on  his  late  wife;  that  one  thou- 
flan<l  dollars  had  been  advanced  by  the  testator  to  Winifred 
Browning  in  1829,  which  ought  to  be  deducted  from  her  share. 
Mrs.  Browning  also  answered,  showing  that  she  had  not  lived 
with  Joseph  Browning  for  many  years;  that  he  had  been  guilly 
of  many  wrongful  acts  and  had  finally  deserted  her;  and  that 
flhe  had  been  divorced  by  the  legislature  of  Kentucky,  where 
both  parties  resided.  The  lower  court  held  the  divorce  valid, 
and  dismissed  the  biU.  Willis  Browning  petitioned  for  an 
appeal,  which  was  allowed. 

Bobinsanf  for  the  appellant. 

I^aUon,  for  the  appellees. 

Allen,  J.  This  case  has  been  argued  with  great  learning 
and  ability;  but  time  has  not  been  afforded  during  the  term  to 
go  into  a  review  of  all  the  authorities,  or  to  discuss  all  the  ques- 
tions commented  upon  in  the  argument.  I  shall  therefore  con- 
tent myself  with  a  statement  of  the  result  to  which  an  ezamina- 
iion  of  the  authorities  and  of  the  facts  of  this  case  has  conducted 
me.  The  doctrine  as  to  the  main  question  involved,  the  right 
acquired  by  an  assignee  of  the  husband  in  the  wife's  choses  in 
action,  has  been  most  ably  commented  on  in  the  cases  of  Pur- 
•daw  V.  Jackson,  1  Buss.  1,  and  Honner  v.  Morton,  8  Id.  65;  8 
Oond.  Eng.  Oh.  298;  and  in  a  note  to  the  latter  is  found  an  ao- 
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curate  report  of  the  opinion  of  Lord  Hardwioke  in  Bales  t. 
Dandy,  S  Bubb.  72.  The  role  established  in  Boies  y.  DoTidy, 
and  recognized  in  both  the  cases  cited  after  a  foil  rcTiew  of  all 
the  authorities,  furnishes  the  law  of  this  forum,  from  which  it 
seems  to  me  we  have  no  right  to  depart.  That  rale  is,  that  the 
husband  has  no  power  to  give  effect  to  a  conveyance  of  proi>erty 
of  this  description,  unless  circumstances  so  turn  out  as  to  put 
him  in  a  situation  which  would  have  enabled  him  to  reduce  the 
chose  in  action  into  possession.  If  at  the  time  of  the  assign-^ 
ment  he  is  in  a  condition  to  reduce  the  chose  into  possession,, 
the  assignment  operates  immediately:  if  he  is  afterwards  in  a 
condition  to  reduce  it  into  possession,  the  assignment  will  then 
have  full  effect:  but  if  he  dies  before  the  event  hapx>ens  on  which 
it  may  be  reduced  into  possession,  the  assignment  becomes  al- 
together inoperative. 

The  assignment  to  deprive  the  wife  of  her  right  by  survivor^ 
ship,  must  be  for  a  valuable  consideration,  and  must  also  be 
special.  A  general  assignment  of  the  husband's  estate  for  the 
benefit  of  creditors,  an  assignment  in  bankruptcy,  or  an  assign- 
ment under  the  insolvent  laws,  would  not  defeat  the  wife's  right 
to  take  by  survivorship  a  present  interest,  capable  of  being 
reduced  into  possession,  but  not  actually  so  reduced  during  the 
coverture.  Treating  the  divorce,  in  the  case  under  considera- 
tion, as  a  civil  death,  I  consider  the  interest  of  the  wife  in  her 
father's  estate,  at  the  time  of  the  assignment,  as  a  present  inter- 
est susceptible  of  being  reduced  into  possession;  that  the  assign- 
ment was  a  special  assignment  for  value;  and  therefore  that  she 
could  not  take  by  survivorship. 

I  am  also  of  opinion,  that  by  the  well-settied  doctrines  of  the 
English  chancery  court,  the  wife  is  entitied  to  an  adequate  settie- 
ment  out  of  her  estate,  whenever  the  aid  of  the  court  of  equity  is 
invoked  by  the  husband  to  get  possession  of  such  estate,  if  there 
has  been  no  previous  adequate  provision  made  for  her:  that  the 
assignee,  though  the  assignment  be  special,  occupies  in  this  re- 
spect the  same  position  with  the  husband :  that  this  doctrine  of 
the  chancery  court  was  well  established  and  fully  acted  on,  when 
courts  of  equity  were  first  organized  in  this  state:  and  that  the 
chancery  courts  here  are  as  much  bound  by  this  principle  of 
equity  as  by  any  other  principle  of  equitable  jurisprudence  (not 
inconsistent  with  our  institutions)  which  has  not  been  modified 
or  abrogated  by  express  enactment.  In  this  case  the  claim  was 
asserted  in  the  answer;  and  there  is  nothing  in  the  record  which 
shows  that  the  wife  was  not  entitied  to  a  settiement. 
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I  am  further  of  opinion,  that  upon  a  view  of  all  the  circum- 
stances, the  residue  coming  from  her  father's  estate  would  not 
be  more  than  an  adequate  provision  for  her;  and  that  further  in- 
quiry was  unnecessary.  It  is  proved  that  the  husband  had 
squandered  the  advances  made  to  him  by  the  wife's  father;  that 
he  had  abandoned  her  with  a  family  of  small  children  dependent 
on  her  for  support;  and  that  in  consequence  of  his  misconduct 
she  had  obtained  a  divorce.  The  extent  of  the  interest  in  her 
father's  estate  can  only  be  inferred  by  reference  to  the  consider- 
ation named  in  the  deed  of  assignment.  Taking  the  consider- 
ation expressed  as  the  criterion  of  value,  the  amount  would  be 
but  a  small  provision  for  a  wife  so  situated.  And  it  is  not  for  the 
assignee  to  object  that  the  consideration  was  grossly  inadequate; 
for  in  so  doing,  he  would  show  that  the  assignment  was  not 
made  in  good  faith.  The  claim  was  made  by  the  answer,  proof 
was  taken  to  sustain  it,  and  the  plaintiff  failed  to  produce  any 
evidence  tending  to  prove  that  the  whole  would  be  more  than 
an  adequate  provision. 

The  claim  of  the  wife  derives  additional  strength  from  her 
divorce,  which  deprives  her  of  all  claim  on  the  husband  here- 
after: and  as,  in  consequence  of  the  divorce,  she  will  be  entitled 
to  hold  as  2k  feme  Bote^  it  seems  to  me  that  the  court  did  right  in 
dismissing  the  bill. 

Baldwin,  J.  I  have  not  formed,  and  am  not  to  be  understood 
as  expressing,  any  opinion  upon  the  question  whether  the  as- 
signee from  the  husband,  for  valuable  consideration,  of  a  chose 
in  action  of  the  ^if  e,  not  reduced  into  possession  during  the  cover- 
ture,  has  a  valid  title  against  the  wife's  surviving.  Upon  a  view 
of  all  the  circumstances  of  this  case,  I  concur  in  the  opinion 
that  the  decree  should  be  affirmed. 

Stanabd,  J.  I  concur  in  the  opinion  of  Judge  Allen,  that  the 
effect  of  the  act  of  diyorce  upon  the  rights  of  the  wife  is  to  place 
her  in  the  same  situation  as  if  her  husband  had  then  died;  and 
that  the  assignee  from  the  husband,  for  valuable  consideration, 
of  a  present  (as  distinguished  from  a  reversionary)  interest  of 
the  wife,  has  a  valid  title  against  the  wife  though  she  survives 
her  husband.     I  also  concur  in  affirming  the  decree. 

Cabell,  P.,  and  Bbooee,  J.,  absent. 
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Wade's  Heirs  v.  Greenwood  and  Wife. 

[9  BOBZnoir,  474.] 

OovYSTANCK  I^JETKK  BsoOBDKD  IB  EFncTUAL  to  vest  the  tiUe  in  the  grantea 
aa  against  the  grantor,  though  afterwards  lost  or  destroyed;  and  when 
followed  by  a  long  and  uninterrupted  possession,  it  furnishes  a  sufficient 
presumption  against  any  claim  of  the  grantor's  creditors. 

Bncaio  Pebfobmanob  of  Contract  of  Purchase  will  be  decreed  against 
a  pnrchaser,  who  has  gone  into  possession  and  held  it  for  many  years, 
thongh  the  deed  under  which  the  vendor  deraigne  title  has  been  lost. 
But  in  such  case,  as  the  onus  of  proving  such  title  rested  on  the  vendor, 
he  must  pay  the  costs. 

Whxrb  a  Deep  has  been  Lost,  the  execution  of  another  will  be  decreed^ 

PkRBOiTAL  Deobbb  Will  not  be  rendered  against  the  heirs  of  a  purchaser;  the 
decree  should  be  that,  unless  they  pay  the  debt  within  some  reasonable 
time,  to  be  specified  In  the  decree,  the  lands  be  sold. 

Bill  filed  in  1830,  by  Bartlett  Greenwood  and  his  wife  Nancy, 
to  obtain  a  conveyance  of  certain  lands  from  the  defendant, 
Roberts,  and  to  have  sach  lands  sold,  and  the  proceeds  of  the 
iale,  to  the  extent  of  four  hundred  dollars  and  interest,  paid  to 
complainants.  The  lands  were,  in  1777,  conveyed  by  James 
Dejamett  and  wife  to  George  Mitchell,  by  whom,  in  1786,  they 
were  conveyed  to  John  Welch,  who,  in  1788,  conveyed  to  the 
defendant,  Daniel  Boberts.  The  latter  sold  them  to  Bedmon 
Cody,  who  died  in  possession  thereof,  leaving  as  his  sole  heir 
his  daughter  Nancy,  one  of  the  complainants,  who  had  inter- 
married with  her  co-complainant,  Bartlett  Greenwood.  The 
testimony  showed  that  the  lands  had  been  patented  to  Dejar- 
nett;  that,  as  early  as  1794,  Bedmon  Cody  was  in  possession, 
and  that  Boberts  said  he  had  sold  the  lands  to  Cody;  that  a 
deed  from  Boberts  to  Cody  was  made,  and  was  given  to  one 
Morgan  to  be  recorded,  and  that  Morgan's  house  was  soon  after- 
wards burned,  and  the  deed  was  never  recorded,  nor  proved  for 
record.  In  May,  1814,  articles  of  agreement  were  executed  by 
Bartlett  Greenwood  to  H.  and  M.  Shearing,  for  the  sale  to  them 
of  the  land,  and  they  were  to  pay  on  receiving  a  lawful  right 
thereto.  They  transferred  their  right  ix>  the  defendant,  Wade, 
who  went  into  possession.  Decree  in  favor  of  complainants 
upon  their  executing  a  conveyance,  properly  acknowledged,  etc., 
to  Wade's  heirs,  he  having  died  pending  the  suit.  Wade's  heirs 
appealed,  contending  that  plaintiffs  could  not  make  a  good  title 
as  provided  in  the  contract,  and  therefore  ought  not  to  have  a 
decree  for  specific  i>erformance. 

Oarland,  for  the  appellants. 

PatUm  and  Johnson,  for  the  appellees. 
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By  Court,  Allen,  J.  The  court  is  of  opinion  that  it  appears 
from  the  eTidenoe  that  Daniel  Roberts  did  convey  the  land  in 
the  bill  and  proceedings  mentioned  to  Bedmon  Cody,  the  an- 
cestor of  the  female  api>ellee:  that  such  conyeyance,  though 
never  recorded,  and  afterwards  lost  or  destroyed,  was  effectual 
as  against  the  grantor  to  vest  the  legal  title  in  said  Cody:  and 
that  the  great  lapse  of  time  since  said  conveyance,  in  connection 
with  the  continued  and  uninterrupted  possession  of  the  land  by 
Cody  and  those  claiming  under  him,  furnishes  a  sufficient  pre- 
sumption against  any  claim  on  the  part  of  the  creditors  of  said 
Daniel  Roberts.  The  court  is  therefore  of  opinion,  that  as  the 
api>ellantB  have  continued  to  hold  possession  of  the  property, 
and  have  not  asked  for  a  rescission  of  the  contract,  it  was  proper, 
under  the  circumstances  of  the  case,  to  decree  a  specific  per- 
formance of  the  contract;  and  that  in  this  there  was  no  error  in 
the  decree.  But  the  court  is  further  of  opinion,  that  the  an- 
cestor of  the  apx>ellants  was  not  bound  to  take  the  title  of  the 
appellees  until  the  existence  and  validity  of  the  said  conveyance 
from  Daniel  Roberts  had  been  judididly  ascertained;  thatthe 
burden  of  establishing  those  facts  devolved  upon  the  appellees; 
and  therefore  that  they  should  have  been  decreed  to  pay  the 
costs.  The  court  is  further  of  opinion,  that  as  there  is  no 
record  of  the  conveyance  from  Daniel  Roberts,  a  commissioner 
should  have  been  directed  to  execute  a  deed  from  him  to  the 
appellants.  The  court  is  further  of  opinion,  that  under  the  au- 
thority of  Tibb8  etc.  v.  Matthews  etc,^  decided  in  this  court  on 
the  sixth  day  of  May,  1829,  it  was  wrong  to  decree  personally 
against  the  appellants,  who,  as  heirs  of  the  vendee,  were  not 
liable  to  a  personal  decree.  The  decree  should  have  been,  that 
unless  they  paid  the  said  debt  and  interest  within  a  period  to 
be  prescribed,  the  land  should  be  sold.  And  the  court  is  fur- 
ther of  opinion,  that  in  a  suit  to  subject  lands  in  the  hands  of 
heirs  to  sale,  for  the  equitable  lien  of  the  vendor  for  unpaid 
purchase  money  due  from  their  ancestor,  or  for  the  debt  of  the 
ancestor,  it  is,  in  general,  an  improper  exercise  of  discretion  to 
decree  an  immediate  sale  without  allowing  any  time  for  redemp- 
tion, and  to  decree  a  sale  for  cash:  and  that  if  circumstances 
exist  which  render  it  expedient  to  sell  forthwith  and  for  cash, 
such  circumstances  should  be  disclosed  by  the  record.  In  the 
case  tinder  consideration,  nothing  appears  to  call  for  or  justify 
a  departure  from  the  general  rule;  and  the  court  is  therefore  of 
opinion,  that  there  was  error  in  directing  the  marshal  to  take  pos- 
session of  the  land,. and  to  sell  forthwith  and  for  ready  money. 
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It  is  therefore  decreed,  that  so  much  of  the  said  decree 
as  conflicts  with  this  opinion  be  reversed,  and  that  the  appel- 
lants recover  against  the  appellees  their  costs  here  expended; 
that  the  said  decree  be  afiSrmed  for  the  residue;  and  that  the 
cause  be  remanded;  "with  instructions  to  be  finally  proceeded  in 
according  to  the  principles  above  declared. 

Oabkll,  p.,  abeent. 


Dabnet's  Ex'bs  v.  Dabnet's  Adm^ 

(9BoBiaKni,e23.] 

IXDOBSMMMST  OV  GBBDFr    09  A  BoND  MaDB    BT  TBB  ObUQBB  Within  tiM 

poiod  that  laiaea  a  presnmptioii  of  pftyment,  may  he  ooiuidered  at  a 
dreninstanoe  tending  to  rehnt  snoh  piemmption,  becanae,  when  made^ 
the  indonement  wis  against  his  interest. 

Dkbt  by  the  administrator  of  Jane  Dabney  against  the  execu- 
tors of  Charles  Dabney  on  a  bond.  This  action  was  commenced 
in  1837.  The  bond  was  dated  Januaiy  10, 1833,  and  it  became 
due  Januaiy  1,  1834.  The  defendants  sought  to  set  off  the 
balance  due  on  a  bond  made  by  Jane  Dabney  to  C.  W.  Dabney, 
dated  April  6,  1820,  due  on  demand.  On  this  latter  bond  were 
indorsements  of  partial  payments,  signed  by  Charles  Dabney, 
one  dated  Jtine  1, 1828,  and  the  other  May  6, 1829.  Charles 
Dabney  died  in  the  year  1833,  prior  to  the  eleventh  of  Novem- 
ber. There  was  no  evidence  of  the  time  when  the  indorsements 
were  made;  but  they  must  have  been  written  prior  to  Charles 
Dabney's  death.  13iere  was  nothing  to  show  that  they  were 
made  with  the  assent  of  Jane  Dabney,  the  obligor.  The  court 
instructed  the  jury,  that  after  the  lajpse  of  sixteen  years  from  the 
time  it  became  due  they  might  presume  a  bond  to  have  been 
paid;  but  that  such  presumption  might  be  repelled  by  other  cir- 
cumstances; and  that  the  indorsements  on  the  bond  made  by 
the  obligee  were  not  circumstances  which  could  be  considered 
by  the  jury  as  tending  to  rebut  the  presumption  of  payment. 
Verdict  and  judgment  for  plaintiff. 

OraUan,  for  the  plaintiffs  in  error. 

C.  and  O.  N.  Johnson^  for  the  defendant  in  error. 

Baij>wzh,  J.  An  indorsement  of  credit  on  a  bond  made  by 
the  obligee  within  the  period  that  raises  the  legal  presumption 
of  payment,  is  evidence  for  him  for  the  purpose  of  repelling 
that  presumption.    This  exception  from  the  general  rule  that  a 
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man's  declarations  shall  not  be  evidence  in  bis  own  behalf  ia 
justified  by  peculiar  considerations.  The  evidence  is  used  not 
to  establish  an  original  demand,  but  merely  to  rebut  a  presump- 
tion. The  presumption  thus  met  arises  out  of  the  imputed  con- 
duct of  the  obligee,  to  wit,  his  forbearing  to  assert  his  demand 
for  many  years;  and  the  fact  that  he  obtained  a  partial  payment 
during  the  time  goes  to  show  that  the  imputation  is  unfounded. 
The  evidence  of  the  fact,  it  is  true,  is  furnished  by  the  party 
himself;  but  it  proceeded  from  him  at  a  time  when  the  disclosure 
was  against  his  own  interest.  It  is  evidence,  too,  which  he  had 
authoriiy  at  the  time  to  establish,  and  which  it  was  his  duty  to 
establish,  for  the  protection  of  the  obligor;  and  after  a  consid* 
erable  lajpse  of  time,  it  is  usually  the  only  available  means  of 
showing  the  negative  of  non-payment,  by  tiie  affirmative  of  par- 
tial payment.  Upon  the  whole,  therefore,  such  evidence  is  just, 
reasonable,  and  expedient,  unless  attended  with  too  much  danger 
of  fraud;  and  that  is  sufficiently  guarded  against  by  requiring 
proof  that  the  indorsement  was  made  within  the  period  of  pre- 
sumption, and  consequently  when  it  was  against  the  interest  of 
the  obligee  to  make  it.  Ingenuiiy,  it  is  true,  may  still  suggest 
a  complexity  of  circumstances  rendering  such  a  fraud  advan- 
tageous to  the  obligee;  but  that  is  a  mere  possibility ,  and  the 
rules  of  evidence  must  deal  with  probabilities. 

The  first  decision  we  have  upon  this  subject  is  that  of  Seark 
V.  Lord  Barrington,  of  which  there  are  several  reports:  2  Stra. 
826;  2  Ld.  Baym.  1370;  8  Mod.  278;  8  Bro.  P.  C,  old  ed., 
535.  In  that  case,  which  was  an  action  upon  a  bond  due  in 
1697,  the  defendant  pleaded  solvU  ad  diem,  and  relied  upon  the 
presumption,  it  being  after  twenty  years;  to  encounter  which, 
the  plaintiff  offered  to  give  in  evidence  an  indorsement  of  inter- 
est tinder  the  hand  of  the  obligee  in  the  year  1707,  which  evi- 
dence was  objected  to,  but  received,  and  a  verdict  and  judgment 
rendered  for  the  plaintiff;  which  judgment  was  affirmed  in  par- 
liament. It  seems,  from  the  reports  of  the  case,  that  the  in- 
dorsement bore  date  in  1707,  but  none  of  them  state  that  there 
was  proof  of  its  having  been  actually  made  at  that  time. 
Whether  in  point  of  fact  there  was  such  proof,  is  a  matter  about 
which  there  has  been  a  contrariety  of  opinion:  1  Stark.  Ev.,  pi 
2,  p.  311,  note  (f);  1  Ph.  Ev.,  5th  Am.  from  8th  Lond.  ed., 
(349];  Tamer  v.  Crisp,  2  Stra.  827;  Olynn  v.  Bank  of  England,  2 
Yes.  sen.  48;  Bosebocm  v.  BUHngton,  17  Johns.  182.  That,  how- 
ever, I  regard  now  as  mere  matter  of  curious  speculation;  for  it 
is  unimportant  whether  the  decision  in  8eaHe  y.  Lord  Barring-' 
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ton  is  to  be  considered  as  so  restrained  b}'  the  facts  before  the 
court  in  that  cause,  as  to  require  proof  that  the  indorsement  was 
actually  made  within  the  period  of  presumption;  or  whether  its 
authority  is  to  be  regarded  as  so  limited  by  subsequent  adjudi- 
cations. It  is  certain  that  the  principle  of  the  case,  so  restricted, 
has  been  since  uniformly  recognized:  See  the  authorities  above 
dted,  and  Rose  t.  Bryant,  2  Camp.  321. 

There  can  be  no  difOiculiy  in  the  application  of  this  doctrine 
to  the  case  before  us.  The  indorsements  in  question  are  in  the 
handwriting  of  the  obligee,  who  died  in  the  year  1883.  The 
bond  is  dated  in  1820,  and  payable  on  demand.  Of  course  the 
indorsements  were  made  within  the  period  of  about  thirteen 
years  from  the  time  when  the  bond  was  due.  The  general  rule 
is  therefore  applicable,  unless  there  be  something  in  the  peculiar 
circumstances  of  this  case  to  constitute  an  exception. 

It  has  not  been  and  can  not  be  supposed,  that  the  aspect  of 
the  case  is  at  all  -varied  by  the  circumstance  that  the  bond  in 
question  was  introduced  as  a  set-off  to  the  bond  sued  tipon  by 
the  plaintiff,  instead  of  haying  been  made  the  foundation  of  a 
separate  action.  It  is  equally  immaterial,  as  I  conceive,  that 
the  bond  sued  upon  is  of  a  subsequent  period  to  the  one  in  ques- 
tion, haying  been  executed  in  Januaiy,  1833,  and  payable  in 
January,  1884.  This,  I  think,  will  be  obvious  by  attending  to 
the  precise  proposition  we  are  called  upon  to  determine.  The 
court,  at  the  instance  of  the  plaintiff,  instructed  the  jury,  that 
after  the  lajpse  of  sixteen  years  from  the  date  of  the  bond  in 
question,  aided  by  other  circumstances,  the  jury  might  presume 
it  paid.  Then,  at  the  instance  of  the  defendants,  the  court  in- 
structed the  jury,  that  such  presumption  of  payment  might  be 
repelled  by  other  circumstances.  Thereupon  the  plaintiff  moved 
the  court  for  a  further  instruction,  that  the  indorsements  on  the 
bond  were  not  to  be  taken  into  consideration  by  the  jury  to  re- 
pel such  presumption;  which  instruction  the  court  gave.  And 
it  is  upon  the  propriety  of  this  last  instruction  that  we  are  called 
upon  to  decide. 

It  will  be  observed,  that  the  plaintiff  relied  upon  circumstances 
not  as  distinct  and  substantive  evidence,  but  merely  to  eke  out  a 
lapse  of  time  inadequate  in  itself  to  raise  the  presumption  of 
payment;  the  whole  to  constitute  a  substitute  for  the  complete 
legal  presumption  presented  by  the  lapse  of  tweniy  years.  It 
was  therefore  a  mere  presumption  which  the  defendants  had  to 
meet,  and  whether  a  presumption  arising  exclusively  from  the 
lapse  of  time,  or  from  the  lapse  of  time  aided  by  oiroumstances. 
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I  regard  as  wholly  imTnatarial.  Besides,  if  tiiis  were  not  so,  it 
is  impossible  to  say  that  the  defendants  had  a  right  to  rely  upon 
the  indorsements  to  encounter  a  lapse  of  twenty  years,  but  not 
of  only  sixteen  years;  and  if  the  right  be  the  same  in  both  in- 
stances, then  it  can  not  be  objected,  in  regard  to  the  latter,  that 
the  effect  would  be  to  leave  the  subsidiary  circumstances  to  their 
own  intrinsic  and  independent  weight. 

The  circumstance  that  the  bond  sued  upon  is  posterior  in 
date  to  the  one  introduced  as  a  sei-off,  furnished  no  legal  pre- 
sumption of  the  payment  of  the  latter;  though  it  was  evidence 
which  the  plaintiff  had  a  right  to  rely  upon,  in  connection  with 
other  evidence,  to  prove  the  fact  of  payment,  or,  in  connection 
with  the  lapse  of  time,  to  raise  the  presumption  of  payment. 
If  used  at  the  trial  in  the  latter  point  of  view,  as  it  probably 
was,  it  did  not  warrant  the  court  in  withholding  the  indorse- 
ments from  the  consideration  of  the  jury,  as  evidence  to  repel 
the  presumption  of  payment.  Though  there  may  have  been  a 
presumption  to  repel  at  the  time  of  the  trial,  there  was  none 
when  the  indorsements  were  made.  It  must  be  taken,  therefore, 
that  they  were  made  when  it  was  against  the  obligee's  own  in- 
terest to  make  them,  unless  we  admit  the  gratuitous  supposition 
that  they  were  fraudulently  contrived,  to  be  used  at  some  future 
period,  when  a  presumption  of  payment  might  arise.  Such  a 
fraud  is  the  proper  subject  of  pioof ,  not  of  conjecture;  and  the 
plaintiff  was  at  liberty  to  prove  it,  if  he  could,  before  the  jury. 

My  opinion  therefore  is,  that  the  circuit  court  erred  in  its  last 
instruction  to  the  jury;  for  which  error  the  judgment  should  be 
reversed,  and  a  new  trial  awarded,  with  a  direction  that  upon 
such  new  trial  the  instruction  is  not  to  be  repeated. 

Stanasd,  J.,  and  Cabell,  P.,  concurring,  judgment  accord- 
ingly reversed,  and  new  trial  awarded,  vdth  a  direction  that 
the  last  instruction  was  not  to  be  repeated. 

Bbooss  and  Allen,  JJ.,  absent. 


Davis  et  al.  v.  Newman. 

12  BoBIMSOM,  C64.] 
XjtOATEEa  CAN  NOT  BE  CoiIFELLED  TO  REFUND  TO  AN  EXEOUTOB  where  hb, 

mistaking  the  value  of  the  assets,  voluntarily  paid  them  their  I'^wdfff, 
there  being  no  oreditors  of  the  decedent,  but  his  estate  tonung  out  fai- 
adequate  for  the  payment  of  the' 
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AoiioH  between  Beuben  Newman,  executor  of  James  Newman, 
and  Thomas  Davis  and  other  legatees  of  the  decedent.  The 
legatees  sought  to  recover  for  a  debt  due  tiie  testator  from 
Thomas  Macon,  which  thej  claim  had  been  lost  through  the 
fault  of  the  executor;  and  the  latter  sought  to  recover  from  the 
legatees  money  paid  them,  under  an  impression  that  the  debt 
due  from  Macon  was  collectible.  The  circuit  court  exonerated 
the  executor,  and  also  decreed  that  the  legatees  refund.  Tbej 
appealed. 

Stanardf  for  the  apx>ellant8. 

Johnson  and  Patton,  for  the  respondents. 

Allen,  J.  The  testator,  after  malring  large  specxfio  bequests, 
directed  the  residue  of  his  estate  to  be  divided  into  six  parts,  of 
which  the  executor  was  to  have  one,  and  the  remaining  five  were 
divided  among  his  children  and  grandchildren.  He  owed  no 
debts,  and  the  executor  proceeded  to  make  sundry  payments  to 
the  five  legatees.  The  payments  were  voltintary ;  but,  as  it  is  al- 
leged, were  made  under  a  mistake  of  fact  as  to  the  value  of  the 
assets.  When  the  money  was  paid,  all  parties  supposed  that  a 
bond  given  by  Thomas  Macon  to  the  testator  in  his  life-time  for 
a  large  amount,  was  good  and  would  be  collected;  and  the  ex« 
ecutor,  in  settling  with  the  legatees,  acted  under  that  impres- 
sion. The  bond  has  turned  out  to  be  tinavailing.  Macon, 
though  in  the  possession  of  an  immense  estate  at  the  testator's 
death,  was  in  truth  greatly  embarrassed,  and  subsequently 
gave  deeds  of  trust  which  exhausted  all  his  property.  There 
being  no  creditors  of  the  testator,  the  executor  now  seeks  to  re- 
cover back  for  his  own  benefit  the  sums  overpaid  to  the  legatees. 

In  1  Bop.  Leg.  316,  it  is  said  to  be  a  rule  in  equity,  to  pre- 
sume, when  an  executor  voltintarily  pays  one  or  more  leg- 
acies, that  he  has  received  sufficient  assets  to  discharge  the  rest; 
and  although  the  fact  be  otherwise,  not  to  admit  evidence  to 
that  effect.  In  such  cases,  therefore,  the  executor  will  be  under 
the  necessity  to  make  up  the  deficiency  with  his  own  money, 
since  he  will  not  be  permitted  to  institute  proceedings  (except  in 
particular  instances)  against  the  legatees  so  paid,  to  oblige  them 
to  refund.  See  also  2  Lomax's  Dig.  173;  2  Wms.  Ex.  892;  1 
Eq.  Cas.  Abr.  239.  The  cases  referred  to  by  Boper,  of  Noel  v. 
Robinson,  1  Vem.  94;  Newman  v.  Barton,  2  Id.  206;  Coppin  v. 
Coppin,  2  P.  Wms.  292,  and  Orr  v.  Kaines,  2  Ves.  sen.  194, 
seem  to  me  fully  to  sustain  the  position  that  in  England,  where 
the  executor  has  made  a  voluntary  payment,  he  can  not  compel 
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the  legatee  to  Feftmd:  though  there  may  be  good  reason  to  doubt 
whether  they  fully  justify  the  position  that  such  payment  is  an 
admission  of  assets  sufficient  to  pay  all  the  rest  of  the  legatees, 
and  that,  though  the  fact  may  be  otherwise,  equity  will  not  ad- 
mit evidence  to  that  effect.  The  authority  for  this  proposition 
is  the  opinion  of  Sir  John  Strange,  master  of  the  rolls,  in  2  Yes. 
sen.  194.  That  opinion  has  been  reviewed  by  President  Tucker 
in  Oallego*8  Executors  v.  Attorney  Oeneral,  3  Leigh,  488  [24  Am. 
Dec.  650],  and  he  there  shows,  that  Sir  John  Strange  merely 
says  such  payment  furnishes  a  presumption  of  the  sufficiency 
of  assets  to  pay  the  rest  of  the  legacies,  but  does  not  say  the 
presumption  is  conclusive.  In  the  opinion  of  President  Tucker, 
such  presumptions,  like  all  others,  are  liable  to  be  rebutted,  and 
although  an  executor  may  have  been  willing  to  encounter  the 
hazard  of  paying  one,  it  furnishes  no  reason  for  being  oompeUed 
to  pay  the  rest  out  of  his  own  pocket. 

I  should  not  consider  such  a  payment  to  one  as  conclusively 
establishing  the  executor's  liability  to  all  the  rest,  although 
the  assets  were  deficient  originally;  because  that  would  conflict 
with  the  i^irit  of  our  laws  and  adjudications.  In  Englatid,  the 
executor  is  personally  bound  if  he  fails  to  plead.  A  judgment 
against  him  on  any  plea  except  phne  administravU,  or  a  plea 
admitting  assets  to  a  sum  certain  and  riena  vUra^  is  conclusive 
on  him  that  he  has  assets  to  satisfy  such  judgment.  Our  statute, 
1  Bev.  Code,  p.  384,  c.  104,  sec.  36,  has  altered  the  law  in  this 
respect,  and  a  failure  to  plead,  or  mispleading,  subjects  him  to 
no  i>ersonal  responsibility.  To  hold  that  a  voluntary  payment 
to  one  legatee  is  an  implied  admission  of  assets  sufficient  to  pay 
all,  would  be  giving  to  such  implied  admission  in  pais  an  effect 
to  which  the  statute  has  declared  an  admission  on  record  shall 
not  be  entitled.  For,  by  any  other  than  the  plea  of  plerve  ad- 
minifstrayit,  he  was  held  to  admit  assets:  Hancocke  v.  Prowd,  1 
Wm.  Saund.  335,  note  10. 

But  as  between  the  executor  and  the  legatee  who  has  been 
paid,  the  cases  are  decisive  that  he  shall  not  recover  back  the 
payment  if  voluntarily  made.  And  no  case  has  been  cited  which 
shows  that  such  a  bill  has  ever  been  sustained  in  England.  It 
is  certainly  not  shown  by  Anonymous,  1  P.  Wms.  495,  and 
Edwards  v.  Freeman,  2  Id.  447.  In  Virginia  the  question  has 
never  arisen.  Burnley  v.  Lambert,  1  Wash.  308,  was  a  suit  by 
the  legatee  to  recover  slaves  bequeathed  to  him,  and  which 
had  been  seized  and  sold  on  an  execution  against  the  executor 
after  he  had  assented  to  the  legacy.    Judge  Pendleton,  after  de- 
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ciding  that  the  assent  of  the  executor  to  the  legacy  vested  the 
legal  title  in  the  legatee,  which  could  not  be  divested  at  law  by 
the  creditor,  remarks  that  the  creditor  is  not  without  remedy; 
he  may  follow  the  assets  in  the  hands  of  the  legatee,  or  proceed 
against  the  executors,  in  which  case  the  executors  have  their 
remedy  in  equity  to  compel  the  legatee  to  refund.  It  does  not 
appear  from  the  report,  whether  the  debt  was  one  of  which  the 
executor  had  no  previous  notice;  and  it  was  unnecessaiy  for  the 
court  to  inquire  into  that  matter.  If  it  was  a  debt  of  which  he 
had  no  notice  before  paying  away  the  assets  to  legatees,  he  had 
a  right  to  compel  the  legatees  to  refund:  NeUhrop  v.  Biscoe,  1 
Gh.  Oas.  135.  And  as  the  assets  are  always  bound  to  the  cred- 
itor, and  he  may  pursue  them  in  the  hands  of  the  legatee,  even 
though  the  testator's  effects  woidd  have  been  sufficient  to  pay 
both  debts  and  legacies.  Anonymous,  1  Yem.  162,  there  might 
be  good  reason  for  holding  that  where  the  executor  paid  a  legacy 
with  notice  of  a  debt,  believing  the  assets  to  be  sufficient,  and 
they  proved  insufficient  to  pay  both,  he  should  be  permitted  to 
compel  the  legatee  to  refund.  The  legatee  takes  subject  to  the 
liability  of  being  compelled  to  refund  at  the  suit  of  a  creditor. 
And  where  the  executor  has  not  been  cidpable,  and  is  compelled 
to  pay  the  debt,  it  seems  to  me  he  should  be  substituted  to  the 
rights  of  the  creditor  he  has  paid.  So  far  the  strict  rule  of  the 
English  courts  might  properly  be  relaxed  in  conformity  with  the 
more  liberal  spirit  of  our  legislation  in  regard  to  executors,  and 
with  the  principles  which  led  the  court  to  give  relief  in  Miller's 
JEafrs  V.  Bice  etc.,  1  Hand.  438. 

Jones  V.  WUHams,  2  Call,  102,  was  a  controversy  about  ac- 
counts, and  the  question  could  not  have  arisen;  for  the  money 
advanced  to  the  distributee  was  advanced  as  a  loan,  to  be  re- 
turned if  on  a  settlement  he  was  not  entitled  to  it;  and  for  that 
reason  the  executor  was  allowed  interest  on  the  sum  decreed 
to  him.  Bowers*  Eoifr  v.  Olendening  etc.,  4  Munf.  219,  decides 
merely  that  an  executor  against  whom  a  creditor  obtains  a  de- 
cree may  compel  the  legatee  to  refund.  In  ChUego's  Ex^rs  v. 
Attorney  Oeneral,  3  Leigh,  450  [24  Am.  Dec.  650],  it  was  decided 
that  where  the  estate  proved  deficient  by  an  unexpected  depre- 
ciation of  the  property  after  some  of  the  legatees  were  fully 
paid,  the  unpaid  legatees  have  a  right  to  look  to  the  executors 
for  their  ratable  proportions  of  the  fund,  and  are  not  bound  to 
have  recourse  to  the  legatees  who  were  fully  paid  to  compel 
them  to  refund.  In  England,  the  unsatisfied  legatee  can  not 
maintiain  a  suit  against  the  legatee  fully  paid  to  compel  him  to 
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refund,  if  the  executor  is  solyenti  Such  Judge  Tucker  lays 
down  to  be  the  rule;  ^d  therefore,  though  he  was  of  opinion 
in  OaUego's  Eafrs  v.  Attorney  Oenerdl  that  the  executors  were  lia- 
ble only  for  the  ratable  proportion  of  the  legacy,  and  not  for  the 
whole,  upon  the  ground  that  payment  in  full  to  one  was  an  ad- 
mission of  assets  sufficient  to  jMiy  all,  he  still  held,  that  as  the 
executors  were  quite  solrent,  the  legatees  had  no  right  to  call 
upon  those  paid  to  refund.  The  case  did  not  call  for  a  decision 
on  this  point,  and  the  other  judges  did  not  notice  it.  If ,  as  I 
conoeiye,  the  executor  who  has  been  made  liable  at  the  suit  of 
the  creditor  can  only  be  permitted  to  compel  the  legatee,  whom 
he  has  voluntarily  paid,  to  refund,  by  substituting  him  to  the 
rights  of  the  creditor,  who  could  have  proceeded  in  the  first  in- 
stance against  the  assets;  where  it  is  shown  that  no  such  orig- 
inal right  to  charge  the  assets  exists,  there  is  no  right  to  whidb 
the  executor  can  be  substituted. 

-  But  even  if ,  in  a  case  where  there  was  an  original  deficiency 
of  assets  (as  in  OaUego's  Eo^rs  v.  AUomey  Oeneral),  it  should  be 
held  that  the  executor,  having  through  mistake  paid  one  legatee 
in  full,  and  having  afterwards  been  compelled  to  pay  the  pro- 
portions of  the  others  out  of  his  own  pocket,  might  compel 
the  legatee  overpaid  to  refund;  the  case  woidd  still  fall  short 
of  that  under  consideration.  Here  the  executor  has  not  been 
called  upon  by  a  creditor  to  make  good  assets  improperly  paid 
away,  or  by  an  unpaid  legatee  to  pay  him  a  ratable  proportion 
of  his  legacy  out  of  his  own  pocket:  he  is  seeking  to  recover  for 
his  own  benefit  alone.  To  sustain  his  claim  to  such  a  recovery 
would  be  against  the  whole  series  of  authorities  in  England, 
commencing  at  an  early  period,  and  without  the  support  of  a 
single  authority  or  dictum  in  our  own  courts. 

It  is  the  duty  of  the  executor  to  make  himself  acquainted 
with  the  condition  of  the  estate.  The  means  are  in  his  own 
hands,  and  if  he  neglects  to  avail  himself  of  them  it  is  his  own 
fault.  He  is  not  compelled  to  pay  the  legatees  until  the  debts 
are  discharged,  and  until  he  has  ascertained  the  precise  extent 
of  the  assets.  He  can  decline  x^^ying  except  under  the  decree 
of  a  court,  and  then  he  is  entitled  to  call  upon  the  legatee  to 
refund  if  the  estate  was  originally  deficient;  and  he  may  with 
us  always  require  a  refunding  bond.  If,  without  using  any  of 
these  precautions,  he  voluntarily  x>ays  the  legatee,  the  latter  has 
a  right  to  consider  the  money  as  his  own;  subject,  it  is  true,  to 
be  called  upon  to  refund  at  the  suit  of  creditors,  or  of  an  un- 
paid legatee  if  the  assets  were  originally  deficient.    But  these 
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Bie  contmgenoies  too  xemote  in  his  appxehenaidn,  when  a  pay- 
ment  has  been  made  to  him  nnder  each  cixcnmstanoeB)  to  have 
any  influence  on  his  conduct.  The  hardship  of  the  case  is 
greater  upon  the  legatee  than  the  executor.  He  has  been  in  no 
default.  No  duly  was  imposed  upon  him  to  examine  into  the 
state  and  condition  of  the  assets.  He  zeceiTes  what  a  payment 
under  such  dicumstances  has  impressed  him  with  a  conviction 
he  will  never  be  called  upon  to  refund.  Such  unexpected  ad- 
ditions to  men's  fortunes  are  frequently  spent  without  much  con- 
sideration; wasted  in  the  gratification  of  some  want  to  which  the 
legacy  has  given  birth,  or  released  to  some  more  needy  relative. 
It  would  be  the  grossest  injustice,  under  such  drcnmstances,  to 
permit  the  executor,  who  had  thus  misled  him  by  his  negligence 
or  inattention  to  his  duties,  to  compel  him  at  some  distant  day 
to  refund  the  money.  The  case  of  a  legatee,  and  as  between 
him  and  the  executor,  seems  to  me  much  stronger  than  the  cases 
of  Brisbane  Y.  Dacres,  5  Taunt.  144;  S.  0.,  1  Eng.  Oom.  L.  82;  and 
Skyrvng  v.  Oreenwood,  4  Bam.  &  Oress.  281;  S.  C,  10  Eng.  Oom. 
L.  680,  in  the  first  of  wliich  cases  GKbbs,  J.,  remarked,  that  he 
who  receives  money  so  paid  "  has  a  right  to  consider  it  as  his 
without  dispute:  he  spends  it  in  confidence  that  it  is  his;  and  it 
would  be  most  mischievous  and  unjust,  if  he  who  has  acquiesced 
in  the  right  by  such  voluntary  payment,  should  be  at  liberty, 
at  any  time  within  the  statute  of  limitations,  to  rip  up  the  mat- 
ter and  recover  back  the  money.'' 

The  only  modifications  of  the  general  rule  which  our  laws 
seem  to  call  for,  are  those  already  indicated.  A  payment  to  one 
in  full  shall  not  be  construed  into  an  admission  of  assets  suffi- 
dent  to  pay  aU:  it  merely  furnishes  a  strong  presumption, 
which  may  be  rebutted  by  proof  of  an  original  deficiency.  And 
in  all  cases  where  the  executor  is  compelled  to  pay  a  creditor, 
he  shall,  upon  the  principle  of  substitution,  have  the  right  to 
compel  the  legatee  to  refund,  and  this  although  he  had  notice 
of  the  debt  at  the  time  of  jMiyment;  unless  he  has  been  guilty 
of  culpable  neglect  of  his  duty  to  inform  himself  of  the  condi- 
tion of  the  estate.  But  where  he  has  not  been  subjected  to  lia- 
bility at  the  suit  of  a  creditor,  he  shall  not  be  permitted  to 
recover  back,  for  his  own  benefit,  what  he  has  voluntarily  paid 
to  the  legatee. 

On  the  particular  circumstances  attending  this  payment,  the 
case,  it  seems  to  me,  is  still  stronger  against  the  executor.  The 
testator  died  in  March,  1816.  The  will  was  proved  in  a  short 
time  thereafter,  and  the  executor  qualified  in  October  following: 
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bat  he  took  pooooorion  of  the  estate,  and  acted  as  exeoutor  im- 
mediately after  the  death  of  the  testator,  managing  the  estate 
aocording  to  the  directions  of  the  will.  In  November,  1816,  the 
executor  filed  the  bill  in  the  present  cause.  The  object  contem- 
plated in  filing  it  Tvas  clearly  nothing  more  than  a  division  of 
the  slayes.  I  should  not  consider  this  as  afEdcting  the  Talidily 
of  the  settlement  and  decree,  if  free  from  other  objections.  The 
bill  made  the  -will  an  exhibit;  there  was  a  prayer  for  general  re- 
lief; the  answers  consented  to  a  division  of  whatever  property 
was  by  the  wiU  directed  to  be  divided;  and  all  parties  at  a  sab> 
sequent  period  proceeded  to  the  account,  without  any  exception 
or  objection  to  the  propriety  of  such  settlement  under  the  plead- 
ings in  the  cause.  After  this,  it  seems  to  me  to  be  too  late  to 
start  the  objection  here.  On  the  coming  in  of  the  answers,  com- 
missioners were  appointed  to  divide  the  slaves,  who  made  the 
division  in  January,  1817.  This  being  done,  no  further  proceed- 
ings were  had  in  tiie  cause  until  August,  1826,  when  it  was  or- 
dffl^  (on  whose  motion  does  net  appear)  that  the  report  of  the 
division  should  be  confirmed,  and  that  the  commissioners  should 
settle  the  executorial  accoimt.  In  the  mean  time,  and  as  early 
as  September,  1817,  an  informal  statement  and  settlement  of  the 
accounts  was  made  at  the  instance  of  the  executor.  At  this  time 
the  executor  had  fully  informed  himself  of  the  condition  of  the 
estate.  There  were  no  debts  to  x)ay ;  nothing  to  do  but  to  ascer- 
tain the  amount  and  pay  the  legatees  their  proportions.  Charg- 
ing the  bond  due  from  Macon  to  the  testator  as  part  of  the 
available  assets,  these  proportions  were  ascertained,  and  the  ex- 
ecutor jiroceeded  to  make  .payments.  That  the  condition  of  the 
estate  was  fully  known  to  the  executor  at  that  time,  is  manifest 
from  a  comparison  of  the  statement  made  in  1817,  with  the  set- 
tiement  returned  in  the  cause  under  the  order  of  1825.  The 
items  correspond  throughout;  and  the  only  difference  between 
them  arises  out  of  the  Macon  bond,  which  was  not  estimated  as 
part  of  the  assets  at  the  last  settiement.  Excluding  this  bond, 
the  executor  had  overpaid;  and  this  over-payment  he  seeks  to 
recover  back,  because  the  bond  was  estimated  as  part  of  the 
available  assets  under  a  mistaken  impression  that  Macon  was 
peif  ectiy  solvent;  an  opinion  entertained  as  well  by  the  legatees 
as  the  executor. 

Conceding  this  to  be  the  fact,  how  does  it  benefit  the  execu- 
tor ?  He  had  control  of  the  bond,  and  it  was  his  duty  to  satisfy 
himself  of  the  solvency  of  the  obligor.  The  legatees  were  pas- 
sive.   They  made  no  misrepresentation.    It  does  not  appear  that 
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ihey  were  even  uxgent  for  the  payment  of  their  legacies.  The 
estate  being  entirely  free  from  debt,  it  was  the  duty  of  the  execu- 
tor (and  his  interest  too,  he  being  entitled  to  much  the  larg- 
est portion)  to  settle  up  and  'paj  the  legatees  in  the  course  of 
the  year.  This  bond  constituted  a  large  portion  of  the  assets. 
He  could  not  have  been  charged  with  it  until  he  had  collected  it. 
If  he  did  not  intend  to  risk  the  solvency  of  the  obligor,  he  shoidd 
have  instituted  suit  upon  it,  or  at  least  excluded  it  from  the  state- 
ment on  the  faith  of  which  the  legatees  received  the  payments. 
Under  these  circumstances,  and  after  having  held  it  up  for  eigh- 
teen months  from  the  probate  of  the  will,  and  then  brought  it  into 
the  account,  his  conduct  was  tantamount  to  a  represcDtation  to 
the  legatees  that  the  bond  was  good,  and  that  he  as  executor 
was  willing  to  take  it.  The  defendants  insist  in  their  answers 
that  there  was  an  express  agreement  to  that  effect;  and  the  evi- 
dence, if  it  does  not  establish  it,  tends  to  prove  it.  But  the  trans- 
action speaks  for  itself.  He  charged  himself  with  the  bond;  and 
the  legatees,  on  the  faith  of  this  act,  voluntary  on  his  part,  and 
after  full  time  to  satisfy  himself  of  the  solvency  of  the  obligor, 
received  what  he  thus  induced  them  to  believe  vras  their  own. 
Supposing  he  made  an  innocent  mistake,  does  that  give  him 
a  right,  not  only  to  discharge  himself,  but  to  charge  others  who 
were  misled  by  him? 

Though  I  shoidd  not  consider  him  guiliy  of  such  laches  in 
failing  to  collect  the  bond  as  to  render  him  responsible  for  its 
whole  amoimt,  yet  the  question  assumes  a  veiy  different  aspect 
when  he  seeks  to  recover  back,  for  his  own  benefit,  what  he  has 
paid  on  account  of  it.  The  obligor,  at  the  death  of  the  testator, 
and  when  the  executor  qualified,  was  in  possession  of  a  veiy 
laige  estate;  his  embarrassments  were  unknown  in  the  neighbor- 
hood. Who  can  say,  that  if  the  executor  had  proceeded  promptly 
to  enforce  payment,  the  bond  woidd  not  have  been  secured  or 
paid?  In  December,  1817,  the  deed  of  trust  from  Macon  was  re- 
corded, having  been  executed  by  him  in  June  previous.  But  at 
what  time  the  debts  were  all  contracted  does  not  distinctly  appear. 
Some  of  them  may  have  been,  and  probably  were,  incurred  after 
the  death  of  the  testator  and  the  qualification  of  the  executor.  It 
clearly  appears  that  he  v^as  solicitous  to  Tnaintain  his  credit. 
The  debt  due  the  testator  was  but  a  trifle  In  comparison  with  the 
immense  estate  in  his  possession  and  to  all  appearance  unincmn- 
bered.  If  the  executor  had  insisted  on  payment  within  the  year 
when  he  vras  bound  to  settle  up,  can  any  one  undertake  to  say 
that  the  debt  would  not  have  been  paid  or  secured?    All  that 
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iha  reooid  diowB  Iiim  to  haye  done  was  to  make  an  applioation 
to  the  debtor.  In  the  exerciae  of  a  proper  diaerstion  the  ezeoii- 
tor  may  abstain  from  oalling  in  debts  well  Becored.  WherSyfrom 
the  condition  of  the  estate,  it  can  not  be  distributed  or  paid  oat 
in  consequence  of  oontroyerted  claims,  much  latitude  of  disore* 
tion  may  be  allowed;  and  if  without  any  culpable  default  of  ths 
executor,  loss  should  result  from  the  insolreni^  of  debtors  sup- 
posed to  be  good,  the  circumstances  may  exempt  him  from  lia- 
bility. Here  the  general  impression  of  the  solTenc^  of  ths 
debtor  may  be  a  sufficient  defense  against  the  chazge  of  culpa- 
ble negligence,  and  reUeve  the  executor  from  the  payment  of  the 
whole  amount,  but  does  not,  as  it  seems  to  me,  furnish  any 
daim  to  reooyer  back  what  he  has  paid. 

It  has  been  contented  that  this  was  a  compulsory  payment,  in 
which  case  the  executor  may  recorer  back:  Neunnan  t.  Barton^ 
2  Yem.  206.  There  is  nothing  in  the  record  to  justify  this  po- 
sition. There  was  a  suit  instituted  by  himself,  in  which,  for 
the  reasons  already  given,  it  was  competent  to  go  on  and  settls 
the  estate.  But  he  paid  before  any  settlement  was  made  in  that 
suit,  when  in  fiict  no  settlement  was  contemplated,  and  upon  a 
statement  voluntarily  furnished  by  himself. 

Upon  the  whole,  without  considering  the  efBdct  of  the  statute 
of  limitations  on  the  claim  of  the  executor  (though  the  great 
delay  furnishes  another  strong  circumstance  against  this  preten- 
sion), it  seems  to  me  that  both  the  rules  of  law  and  the  partion- 
lar  ciroumstances  of  this  case  should  prednde  his  reeoveiy. 

Bbogxs  and  Baidwdi,  JJ.,  concurring,  decree  refwsed. 

Oabill,  p.,  and  Stahabd,  J.,  absent 
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Whibs  I>iRirDAirr'8  Dbvault  is  Waivsd  on  Ck>NDiTioN  that  he  will  plead 
to  the  meritB,  he  oan  not  file  a  general  deiuoner. 

OnMiBMf  <^^itT»wi^  Definition  ot.  —Common  carrien  an  penooB  who  un- 
dertake for  hire  or  reward  to  transport  the  goods  of  each  ae  choose  to 
employ  them  from  place  to  place. 

FitoviB  THAT  Devendants  ABE  Ck)MM0N  Cabbixbs,  an  adTertiaement  in 
the  public  newspapers,  notifying  the  public  that  they  had  undertaken 
the  bwdnesB  of  common  carriers,  is  legal  and  proper  evidence. 

Itaa  ov  BsTUBNiNO  A  DEPOSITION  INTO  CouBT  IB  not  limited  by  any  role  of 
ooort  orof  law;  and  the  fact  that  it  was  not  retomed  for  two  months 
after  it  was  taken,  and  then  but  four  days  before  the  trial,  is  no  objection 
to  its  admission. 

Ho  Sfboial  Ck)NT&AOT  WITH  GoMMON  Gabbieb  IS  NsoBSSABT  to  Subject  him 
to  all  the  liabilities  as  such  to  the  person  applying ;  because  the  under^ 
taking  of  a  common  carrier  is  general  and  embraces  every  one  in  the  com- 
uranity,  and  to  make  it  particular  as  an  undertaking  with  a  single  indi- 
▼idoal  it  is  only  neoessary  to  apply  with  the  goods  to  the  carrier. 

OdMXON  Gabbeebs  abb  Liable  fob  Refusing  to  GAbbt  Goods  when  prop- 
erly requested,  as  well  as  for  negligent  carrying,  or  failure  to  carry,  after 
the  goods  have  been  delivered  to  them. 

DmVXBT  TO   AND  ACOEFTANCE  BT  GaBBIEB  NeED  NOT  BE   PbOYED  in  an 

aotion  against  him  for  a  refusal  to  receive  and  cany  the  goods. 
SsroBAL  TO  Inbtbuot  on  Abstbact  PBiNciPiiES  OF  Law,  not  prssented  by 

the  record,  nor  by  the  facts  in  the  case,  is  not  error,  however  correct  the 

principle,  applied  to  a  proper  case. 
OoioiON  Gabbier  is  not  Excused  for  refusing  to  transport  goods,  by  the 

fact  that  no  fre^ht  boats  passed  between  the  points  of  transportation; 

though  the  fact  that  no  boats  could  possibly  pass  would  excuse  him. 
DiroaiTioN  ob  Witness  should  be  Objected  to  at  Tdcb  of  offering  to 

lead  the  deposition  or  swear  the  witness;  if  once  admitted,  the  court  can 

not  take  either  from  the  jury  by  instruction* 
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AnBumwiT  to  ohazge  the  defendants  as  common  eanien  for 
losaeB  aziBing  from  their  refusal  to  transport  plaintiflTs  goods. 
The  deposition  of  one  Ormsbee,  mentioned  in  the  opinion,  was 
to  the  effect  that  deponent  heard  a  conyersation  between  plaint* 
iff  and  Jones,  one  of  the  defendants,  in  which  Jones  said  that 
he  and  the  other  defendants  were  engaged  in  the  business  of 
transporting  properly;  that  he  assured  the  transportation  d 
the  plaintiff's  goods;  that,  though  constantly  urged,  the  ship- 
ment was  put  off  till  winter;  that  Strong  said  to  Jones  that  ha 
had  intended  to  ship  his  goods  hy  another  route,  bat  having 
seen  the  defendants'  advertisement  in  the  paper,  had  conchided 
to  ship  them  that  way;  that  Jones,  on  being  asked,  said  thqr 
had  inserted  the  advertisement  and  would  live  up  to  it;  and  also 
said  that  Strong's  storing  the  goods  in  Brace's  warehouse  mads 
no  difference,  as  it  was  the  most  convenient  place,  their  own  not 
being  completed;  and  that  Strong's  arrangement  to  pay  the 
freight  was  satisfactory.  The  remaining  &ots,  the  instructions 
of  the  court,  and  the  exceptions,  sufficiently  appear  from  the 
opinion  of  the  court.  Verdict  for  plaintiff  and  judgment  thereom, 
to  reverse  which  the  defendants  brought  this  writ  of  error. 

Jackson  and  GoUine,  for  the  plaintiffs  in  error. 

Dunn  and  Whiicn^  contra. 

By  Court,  Duvh,  0.  J.  Error  is  prosecuted  in  this  case  to  re* 
verse  the  decisions  and  opinions  of  the  district  court  of  Dana 
county,  on  the  various  grounds  presented  in  the  assignment  of 
errors.  The  declaration  of  Strong,  plaintiff  in  the  court  below» 
alleges:  "  That  the  defendants  (who  are  plaintifls  in  error)  made 
arrangements,  on  or  about  the  twenty-sixth  of  May,  1888,  al 
Cbreen  Bay,  in  the  couniy  of  Brown,  and  territory  of  Wisconsin, 
to  transport  merchandise  from  said  Green  Bay  to  a  place  called 
the  Wisconsin  Portage,  at  or  near  Fort  Winnebago,  in  the 
couniy  of  Portage,  in  said  territory,  in  Durham  boats  of  thirty 
tons  burden,  and  that  they  then  and  there  undertook,  assumed, 
and  promised  to  the  public,  to  transport,  for  the  sum  of  one 
dollar  and  twenty-five  cents  i>er  hundred  pounds,  from  Green 
Bay  aforesaid,  to  the  Wisconsin  Portage  aforesaid,  all  such 
merchandise  or  freight  as  they  shoidd  thereafter  reasonably  be 
requested  to  do."  And  the  said  plaintiff  further  averred  in  his 
said  declaration,  "  that  afterward,  on  the  tenth  day  of  Septem- 
ber, 1839,  at  Green  Bay  aforesaid,  he  then  and  there  had  a 
large  quantity  of  freight,  consisting  of  household  furniture 
and  merchandise,  of  the  weight  of  twelve  thousand  pounds^ 
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and  ihat  the  defendaatB  weie  then  and  there  requested  hj  tht 
agents  of  the  plaintiff  to  tranaport  the  same  from  Qreen  Bay 
afoxeeaid  to  the  Wiaoonsin  Portage  aforesaid,  bat  the  said  de- 
fendants, not  regarding  their  said  undertaking,  refosed  so  to 
do,  to  the  damage  of  the  plaintiff,"  etc.,  alleging  special  darn* 
age.  The  general  issne  was  pleaded,  and  issne  being  joined, 
the  parties  proceeded  to  trial.  During  the  progress  of  the  trial 
many  exceptions  were  taken  to  the  opinions  of  the  court,  which 
will  be  considered  in  their  order. 

The  last  error  assigned  to  an  opinion  of  the  court,  on  a  ques- 
tion which  had  arisen  before  issne  joined,  for  the  sake  of  order, 
will  be  first  considered.  It  is  insisted  by  the  plaintiffs  in  error, 
that  ''the  court  erred  in  refusing  to  entertain  the  demurrer 
filed  by  the  said  Jones  and  Irwin  to  tl^e  declaration  of  the  said 
pif^i'ntiff  below  at  the  NoTomber  term  of  the  court."  To  under- 
stand this  supposed  error,  it  is  necessaxy  to  consult  the  record 
embracing  this  part  of  the  proceedings  in  the  case.  From  the 
record  it  api>ears,  that  at  the  said  Noyember  term,  two  of  the 
defendants  below,  Jones  and  Irwin,  were  in  an  attitude  to  be 
defiiulted  for  want  of  a  plea  under  a  rule;  that  the  plaintiff  be- 
low woiyed  his  right  to  a  de&ult,  upon  the  terms  that  the  said 
defendants  should  plead  to  the  merits  and  proceed  to  trial. 
The  defendants,  tmder  this  waiver,  filed  their  general  demurrer, 
to  which  the  plaintiff,  Strong,  objected,  as  against  the  terms  of 
the  waiver.  The  court  continued  the  objection  under  advise- 
ment to  a  subsequent  day  of  the  term,  and  thereafter,  on  the 
seventh  day  of  the  term,  the  court  decided  "that  the  said 
plaintiff  had  a  right  to  insist  on  the  terms  of  his  waiver," 
whereupon,  on  leave,  said  plaintiff  withdrew  his  joinder  in  de- 
murrer, and  the  said  defendants,  Jones  and  Irwin,  pleaded  the 
general  issue,  the  plaintiff  joined,  and  the  trial  progressed. 

We  are  of  opinion  that  the  terms  of  waiver  are  such  as  the 
plaintiff  might  properly  have  imposed;  that  the  demurrer  was 
not  a  plea  to  the  merits,  therefore  not  a  compliance  with  the 
terms;  that  the  plaintiff  interposed  his  objection  timely,  and 
that  the  court  decided  correctly  in  enforcing  the  terms.  The 
joinder  in  demurrer,  after  the  objection  raised,  without  with- 
drawing it,  does  not  vaiy  the  case,  or  imply  a  consent  of  the 
plaintiff  to  join  in  demurrer  and  waive  his  term,  because  his  ob- 
jection was  pending  for  the  opinion  of  the  court,  which,  if  sus- 
tained, dispensed  at  once  with  the  demurrer,  and  the  joinder 
was  only  contingent,  to  be  entertained  if  the  objections  were 
Cffermled.    The  leave  to  withdraw  the  joinder  was  not  neces- 
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mxjt  as  bj  the  deeiaion  of  the  ooort,  the  demmvar  was  zejeeted 
M  against  the  terms  of  the  waiver. 

In  addition  to  the  supposed  enor  disposed  of,  the  following 
aire  assigned:  1.  The  oourt  ened  in  admitting  the  newspapar 
oontaining  the  adTertiaement  of  the  Fox  River  Navigation  Com- 
pany, and  also  the  file  of  newspapers  from  July  to  October, 
1838,  in  evidence.  2.  The  coort  erred  in  admitting  in  evidence 
the  contract  entered  into  between  the  plaintiff  and  Calvin  Frink. 
8.  The  conrt  ezxed  in  admitting  in  evidence  the  contract  entered 
into  between  the  plauitiff  and  William  Longdo.  4.  The  conrt 
erred  in  admitting  in  evidence  the  deposition  of  Thomas  J.  Orma- 
bee.  6.  The  conrt  ezxed  in  refoaing  to  instruct  on  the  first 
point  subnutted  by  defendants.  6.  The  court  ezxed  in  refusing 
to  instruct  on  the  second  point  submitted  by  defendants. 
7.  The  court  ezxed  in  refusing  to  instruct  on  the  third  poiat 
submitted  by  defendants.  8.  The  oourt  erred  in  refusing  to  in- 
struct on  the  fourth  point  submitted  by  defendants.  9.  The 
oourt  erred  in  refusing  to  instruct  on  the  fifth  point  submitted 
by  defendants.  10.  The  court  erred  in  refusing  to  instruct  on 
the  sixth  point  submitted  by  defendants.  11.  The  court  erred 
in  refusing  to  instruct  on  the  seventh  point  submitted  by  de- 
fendants. 12.  The  court  erred  in  refusing  to  instruct  on  the 
eighth  point  submitted  by  defendants.  18.  The  court  erred  in 
refusing  to  inatruct  on  the  ninth  point  submitted  by  defendants. 

The  defendants  below,  were  sued  as  common  carriers;  persons 
who  undertake  for  hire  or  reward  to  tranaport  the  goods  of  such 
as  choose  to  employ  them  from  place  to  place.  To  make  them 
liable  as  such,  it  is  certainly  incumbent  on  the  plaintiff  below  to 
prove  that  they  were,  at  the  time  of  the  act  complained  of,  com- 
mon carriers  within  the  definition  laid  down,  by  such  acts  on 
their  part,  as  indisputably  fixed  that  vocation  upon  them.  An 
advertisement  in  the  public  newspapers,  notifying  the  public  that 
they  had  undertaken  the  business  of  common  carriers,  is  legal 
and  proper  evidence.  It  is  necesaaiy  that  the  plaintiff  ahould  by 
evidence  have  identified  the  def  endanta  with  the  public  notice. 
The  introduction  of  auch  evidence,  unaupported  at  the  time  by 
proof  a  aho  wing  that  the  advertiaement  waa  the  act  of  the  def  end- 
anta, might  appear  to  be  ezroneoua,  but  if  in  the  progress  of  the 
trial,  proofs  are  adduced  supplying  this  deficiency,  then  the  d^ 
cision  of  the  court  in  permitting  the  advertiaement  to  be  read  in 
evidence,  ia  relieved  from  every  appearance  of  objection.  The 
deposition  of  Ormabee,  made  a  -paxt  of  the  record  in  thia  caae 
by  the  exception  to  the  opinion  of  the  court,  permitting  it 
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to  be  retd  m  efidenoe  on  Che  trial  (which  eamptton  was  not 
irell  taken,  as  we  shall  show),  prores  oondnaiTdy  that  the  ad- 
wrtiflement  was  the  act  of  the  defendants.  The  fizst  error  as- 
■igned  is  not  well  taken.  The  second  and  third  errors  are  sim- 
ilar,  and  may  be  disposed  of  together.  The  plaintiffii  in  error 
assome,  that  the  district  court  erred  in  permitting  two  contracts, 
osne  be^een  Strong,  plaintiff  below,  and  OalTin  Frink,  and  the 
other  between  the  said  Strong  and  William  Longdo,  to  be  read 
as  evidence  on  the  trial.  It  is  sufficient  for  the  court  to  say, 
that  the  contracts  referred  to  are  not  made  a  part  of  the  record 
in  this  case  by  the  bill  of  exceptions,  and  that  the  record  pre- 
sents nothing  that  will  enable  ns  to  decide  the  points  raised. 
Therefore,  th^  are  dismissed,  without  further  comment. 

The  fourth  error  assigned,  against  the  admission  of  the  deposi- 
tion of  Ormsbee,  is  not  apparent  to  the  conrL  The  mles,  inter- 
rogatories, and  cross-interrogatories,  choice  of  commissioners  by 
the  parties,  commission,  taking  of  the  deposition,  certiiying,  seal- 
ing up  and  directing  the  same,  are  all  unexceptionable.  There 
were  two  points  raised  in  the  arguments  of  the  error  assigned:  1. 
The  deposition  was  returned  some  two  months  after  it  was  taken. 
2,  It  was  deUyered  by  the  plaintiff  in  the  action  into  the  district 
court,  on  the  second  day  of  the  term  at  which  the  cause  was 
tried,  only  four  days  before  the  trial.  There  is  no  rule  of  court 
or  of  law  which  limits  the  time  of  returning  a  deposition  into 
court,  or  directs  by  whom  or  how  it  shall  be  oonyeyed.  If  a 
deposition  is  properly  taken,  certified,  sealed  up,  directed,  and 
the  zDatter  thereof  is  legal  and  proper  evidence  in  the  case,  and 
it  is  ready  in  court  before  the  trial,  there  certainly  can  exist  no 
Mason  in  law  why  it  should  not  be  read  as  evidence.  We  con- 
jdder  these  to  be  the  requisites  of  a  legal  and  admissible  deposi- 
tion of  a  witness  residing  out  of  the  territory,  under  the  law  and 
Tules  of  court:  1.  The  entiy  of  a  proper  rule  for  a  commission; 
JL  Due  notice  thereof  to  the  opposite  party,  his  agent  or  attor- 
ney; 8.  The  issuing  of  a  commission  under  the  rule  in  due 
lorm  by  the  derk,  under  seal,  directed  to  the  commissioner 
named,  accompanied  by  a  certified  copy  of  all  the  interrogatories 
on  file,  with  the  names  of  the  witnesses  to  be  examined,  and  a 
copy  of  the  first,  fifth,  and  sixth  rules  on  the  subject  of  deposit 
tions;  4.  A  compliance  of  the  commissioners  with  the  said  fifth 
and  sixth  rules  in  taking  the  deposition  and  certcfying  the  same; 
6.  A  compliance  with  the  said  first  rule  in  sealing  up  and  direcfe- 
iag  the  same;  and  6.  That  the  matter  thereof  be  legal  and  per- 
tinent evidence  in  the  case.    Ormsbee's  deposition,  by  applying 
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VbiB  test,  is  free  from  exception,  and  the  district  court  did  not 
ezr  in  permitting  it  to  be  read  as  eridence  on  the  trial. 

The  fifth  error  assigned  is  that  the  court  erred  in  refusing  to 
instmct  the  juy  on  the  first  point  sabmitted  by  defendants. 
The  first  instniction  asked  is:  "  If  the  juxj  believe  that  there  is 
no  proof  of  a  contract  between  the  plaintiff  and  defendants  to 
cany  the  goods  in  question,  other  than  the  general  advertise- 
ment to  the  public,  then  the  plaintiff  can  not  recover."  In  de- 
ciding this  question,  we  must  consider  the  nature  and  extent  of 
the  undertaking  of  the  defendants  as  applicable  to  the  instruc- 
tion asked.  The  definition  of  **  common  carriers"  given,  affords 
an  easy  solution  of  the  question.  ''A  common  carrier  is  one 
who  undertakes  for  hire  or  reward,  to  transport  the  goods  of 
such  as  choose  to  employ  him,  from  place  to  place."  This  is  a 
general  undertaking,  and  embraces  every  one  in  the  community, 
and  to  make  it  particular,  as  an  undertaking  with  a  single  indi- 
vidual, it  is  only  necessary  that  he  should  apply  with  such 
goods  as  the  common  carrier  has  undertaken  to  transport,  in 
condition  to  be  tranqK>rted,  at  the  place  designated,  to  have 
the  goods  carried  on  the  terms  proposed  in  the  undertaking; 
then  the  contract  becomes  identical  with  the  person  thus  apply- 
ing, and  it  requires  no  other  special  contract  between  the  par- 
ties, to  subject  the  common  carrier  to  all  legal  liabilities  as 
such,  to  the  person  applying:  AUen  v.  SewaU,  2  Wend.  827; 
Bank  of  Orange  v.  Braum,  8  Id.  168.  The  district  court  decided 
correctly  in  refusing  the  instruction. 

The  sixth  error  assigned  is,  '*  that  the  court  erred  in  refusing 
to  instruct  on  the  second  point  submitted  by  defendants."  The 
second  instruction  asked  is:  "  If  the  jury  believe  that  there  is 
no  proof  of  delivery  of  the  goods  in  question,  by  the  plaint- 
iff or  his  agent  to  the  defendants,  and  an  acceptance  by  the 
defendants  of  said  goods,  then  the  plaintiff  can  not  recover.'' 
This  instruction  seems  to  have  contemplated  a  different  cause 
of  action  than  that  set  up  in  the  plaintiffs  declaration.  This 
would  have  been  a  proper  instruction  in  substance,  if  the  plaint- 
iff had  sought  to  recover  for  negligence  in  carrying,  or  a  failure 
to  complete  the  carrying  and  delivery.  This  action  is  brought 
to  recover  damages  for  an  absolute  refusal  to  receive  and  carry; 
for  a  violation  in  limine  of  the  undertaking  of  the  defendant. 
It  can  not  be  questioned  that  common  carriers  are  liable  for  re- 
fusing to  cany,  when  properly  requested,  as  well  as  for  negli- 
gentiy  carrying  or  failing  to  carry  after  the  freights  have  been 
delivered  to  them:  Jackson  v.  Sogers,  Show.  828,  8d  ed.  664. 
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Ohief  Justioe  Jeflties  held,  **  that  the  action  was  maintainable 
as  well  against  an  innkeeper  for  refusing  a  guest,  or  a  snuth  on 
the  road  who  refuses  to  shoe  a  horse,  being  tendered  satisfao- 
tion.''  The  same  opinion  is  held  by  C9iief  Justice  Holt  in  Boaon 
▼.  Sandfbrdt  1  Id.  101,  8d  ed.  66.  These  opinions  are  sus- 
tained by  various  decisions  referred  to  in  the  cases  cited.  To 
insist  that  there  should  be  proof  of  deliyeiy  and  acceptance, 
when  the  gistof  the  action  is  an  absolute  refusal  to  receive  and 
cany,  appears  to  the  court  to  be  entirely  against  law  and  reason* 
The  district  court  was  correct  in  refusing  the  instruction. 

The  seventh  error  assigned  is,  "  that  the  court  erred  in  refus- 
ing to  instruct  on  the  third  point  submitted  by  defendants.'' 
The  third  instruction  asked  is:  "  If  the  jury  bdieve  from  the 
evidence,  the  goods  in  question  remained  in  possession  of  the 
agent  of  the  plaintiff,  and  never  were  in  the  possession  of  the 
defendants  as  carriers,  then  the  plaintiff  can  not  recover."  It 
is  so  apparent,  that  it  seems  scarcely  necessary  for  the  court  to 
remark,  that  the  reasoning  and  authority  which  dispose  of  the 
second  instruction  apply  equally  to  this.  If  our  opinion  is 
sound  on  that,  we  must  concur  with  the  district  court  in  the  pro- 
priety of  refusing  this  also. 

The  eighth  error  assigned  is,  **  that  the  court  erred  in  refusing 
to  instruct  on  the  fourth  point  submitted  by  defendants."  The 
fourth  instruction  asked  is:  "  If  the  jury  believe  from  the  evi- 
dence, the  goods  in  question  were  deposited  by  the  plaintiff  or 
his  agent  in  the  warehouse  of  Bruce,  a  third  person,  and  that 
Bruce  had  a  lien  for  charges  on  said  goods,  the  defendants  were 
not  bound  to  carry  them  in  the  absence  of  a  special  contract, 
unless  the  plaintiff  shows,  that  said  lien  for  charges  was  pre- 
viously discharged,  and  he  can  not  recover."  This  instruction 
also  grows  out  of  a  misapprehension  of  the  plaintiff's  true  cause 
of  action.  Under  a  different  state  of  case  averred  by  the  plaint- 
iff and  raised  in  the  testimony,  this  instruction  might  have  been 
proper.  Considering  the  true  cause  of  action  and  the  facts  pre- 
sented on  the  record,  it  would  not  have  been  a  proper  instruc- 
tion. If  no  other  reason  existed,  the  one  assigned  by  the  court 
was  sufficient:  *'  Because  the  supposition  of  charges  is  against 
the  evidence  in  the  case."  The  rule  is,  that  a  refusal  to  instruct 
on  abstract  principles  of  law,  not  presented  by  the  record,  nor 
by  the  facts  in  the  case,  is  not  error,  however  correct  the  princi- 
ple, when  applied  to  a  proper  case.  Without  claiming  that  the 
court  should  respond  to  the  facts  in  a  case,  it  must  necessarily 
respond,  so  far  as  to  decide  whether  a  principle  of  law  is  nosed 
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hj  the  l»ctB,  that  the  case  may  not  be  embaxiaflsed  by  matteza 
entirely  foreign.  If  the  ohazge  had  been  given,  would  the  ve- 
eolt  have  been  difFerenty  presuming  that  no  other  than  logal  evi- 
dence  was  pzodnced  at  the  trial?  Ormsbee's  deposition  Is  the 
only  evidence  presented  in  the  record  for  the  inspection  of  this 
court;  from  this  evidence,  with  the  instroction,  no  other 
of  the  jmy  could  have  resulted.  The  district  court  properly 
fused  tiie  instruction. 

The  ninth  error  assigned  is,  "  that  the  court  refused  to  in- 
struct on  the  fifth  point  submitted  by  defendants."  The  fifth 
instruction  asked  is:  ''  If  the  jury  believe  from  the  evidence, 
the  defendants  assumed  to  cany  the  goods  in  question  for  a  cer- 
tain price,  and  the  plaintiff  has  not  shown  a  compliance  with  the 
terms  of  such  assumed  contract,  by  tendering  or  paying  said 
price,  then  the  plaintiff  can  not  recover.''  The  court  refused  to 
give  the  instruction,  and  referred  to  the  evidence  in  the  deposi- 
tion. This  instruction  is  like  the  one  just  disposed  of,  upon 
which  we  have  expressed  an  opinion. 

The  tenth  error  assigned  is,  '*  that  the  court  erred  in  refusing 
to  instruct  on  the  sixth  point  submitted  by  the  defendants." 
The  sixth  instruction  asked  for  is:  "If  the  juiy  believe  from  the 
evidence,  that  the  defendants  did  not  assume  to  carry  the  goods 
in  question,  but  merely  neglected  and  refused  to  carry  the  said 
goods,  the  defendants  are  not  liable  under  a  general  advertise- 
ment to  cany  for  the  public,  and  the  plaintiff  can  not  recover." 
We  consider  this  ground  of  enor  disposed  of,  by  our  opinion 
on  the  first  instruction  asked  for  by  the  defendants  below,  and 
will  add  nothing  further  to  what  is  there  laid  down. 

The  eleventh  error  assigned  is,  *'  that  the  court  erred  in  re- 
fusing to  instruct  on  the  seventh  point  submitted  by  the  defend- 
ants." The  seventh  instruction  asked  is:  ''If  the  jury  believe, 
from  the  evidence,  that  no  freight  boats  passed  up  Fox  river 
after  the  plaintiff's  goods  were  deposited  in  Bruce's  warehouse 
and  not  in  the  possession  of  the  defendants,  then  the  plaintiff 
can  not  recover."  Admit  that  the  facts  were  as  assumed  in  the 
instruction,  they  would  not  amount  to  a  defense,  even  in  a  case 
to  which  they  might  apply.  That  boats  could  not  possibly  pass 
up  Fox  river  at  the  time  of  the  request  made  by  the  plaintiff, 
for  causes  entirely  out  of  the  control  of  the  defendants,  would 
excuse  them  for  refusing  to  cany.  The  fact  that  they  did  not 
pass  up  is  a  veiy  different  thing,  and  more  allied  to  the  plaint- 
iff's cause  of  action  than  to  the  defense.  The  court  properly 
refused  the  instruction. 
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The  twelfth  enor  assigned  is,  "  that  the  court  erred  in  refus- 
ing to  instmct  on  the  eighth  point  submitted  hj  defendants/' 
The  eighth  instruction  asked  is:  <'  If  the  jury  believe  from  the 
evidence,  that  there  was  no  special  contract  to  carry  the  goods 
in  question,  and  no  delivery  of  the  same  to  the  defendants  hy 
the  plaintiff,  and  that  there  was  only  a  qualified  promise  to  cany 
the  same  if  the  defendants  were  able  to  do  so,  then  the  plaintiff 
can  not  recover  on  an  alleged  breach  of  contract  made  to  the 
public/'  There  are  three  distinct  matters  embraced  in  this  in- 
struction: No  special  contract;  no  delivery;  and  a  qualified 
promise  to  carry.  The  two  former  have  been  disposed  of  against 
the  error  assigned,  and  the  latter  branch  of  the  instruction  was 
given  as  asked,  with  the  remark  by  the  court,  that  the  facts 
show  a  different  state  of  case.  The  language  of  the  court  in 
the  instruction,  *'  if  there  were  only  a  qualified  promise  to  con- 
vey the  goods,  the  plaintiff  can  not  recover  on  a  general  prom- 
ise," fixes  the  character  of  the  instruction,  and  shows  conclu- 
sively, that  the  court  intended  the  jury  should  respond  to  the 
facts,  to  which  the  principle  of  law  was  applicable.  And  the 
intimation  in  this  instance  does  not  infringe  the  rule,  in  its 
most  rigorous  sense,  that  the  court  should  respond  to  the  law, 
and  the  jury  to  the  facts. 

The  thirteenth  error  assigned  is,  "  that  the  court  erred  in  re- 
fusing to  instruct  on  the  ninth  point  submitted  by  defendants/' 
The  ninth  instruction  asked  is:  **  The  court  is  requested  to  in- 
struct the  jury,  to  throw  out  of  consideration  all  evidence  prov- 
ing a  special  contract  of  the  defendants  with  the  plaintiff,  in 
relation  to  the  carriage  of  the  goods  in  question,  as  the  plaint- 
iff has  not  alleged  in  his  declaration  any  such  contract  with 
him."  The  court  refused  so  to  instruct,  remarking:  "as  the 
law,  on  the  undertaking  of  the  defendants  as  set  forth  in  their 
advertisement,  implies  a  contract;  and  as  the  court  supposes 
from  remarks  made  on  the  deposition  of  Ormsbee,  objecting  to 
the  same,  for  the  reason  that  it  was  evidence  of  a  special  con- 
tract, that  the  instruction  asked  for  is  to  rebut  or  reject  that 
evidence."  The  rule  is,  that  a  deposition  or  witness  should  be 
objected  to  at  the  time  of  offering  to  read  the  deposition  or  swear 
the  witness.  If  once  admitted,  the  court  can  not  take  either  from 
the  jury  by  instruction.  The  court  may  instruct  the  jury  to  dis- 
regard evidence  or  testimony,  on  the  ground  of  interest  devel- 
oped on  the  trial.    The  court  properly  refused  the  instruction. 

It  is  the  opinion  of  this  court  that  the  judgment  of  the 
txict  court  of  Dane  county  be  affirmed,  with  costs. 
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Oomoir  OAMTinis,  Who  abb:  See  note  to  Oordcm  t.  Hutehkutmy  37  Am. 
Deo.  464,  referring  to  other  OMet  in  this  Mriee;  i^ittt^An  ▼. /oiies^  39  Id.  182. 

OoMMON  Oabbibb  18  BoiTirD  TO  Bboxxyb  Qoosb  andtrueporttfaflmttta 
reMonable  oompeniKtion:  CMe  ▼.  Ooodwii^  32  Am.  Deo.  470. 

QBTionoKS  TO  TBBTDCOinr  nr  DBPOsmom,  whbb  Takbn:  See  iSMeUfr 
V.  Todd,  13  Am.  Deo.  648;  Ocean  Ina.  Co.  v.  Aomcis,  19  Id.  649;  Town  ▼. 
Needkam,  2ild.  246;  FUteherr.  Sanden,  82  Id.  96. 

Absteaot  iHSTBuonoire  bhould  vot  bb  Givxir:  Stale  v.  BelgaHt  89  Am. 
Dec.  628,  and  note  referring  to  other  cams  in  this  eerieik 

Tbohnigal  OBJBonoB  TO  FoBM  or  AonoH  aiibb  Opbhxbo  Dbvauue^  «■ 
affidavit^  to  let  in  a  def enee  on  the  meriti,  wiU  aoi  be  permlttod:  Md  T. 
Aieei^,  88  Am.  Deo.  768. 
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{1  Pnnnnr.  870;  Bmuuwr,  9S8J 

DiBD  BOB  Sbpabatb  MAHnsBAKOB  OB  WiTB^  madoallwtba 
tdken  plaoe,  is  Talid. 

Box  in  ohanoexy  in  the  Oiawf  old  diBtriot  oomk  The  opiii* 
ion  BiateB  the  case. 

Ecutmanf  for  the  appellant. 

SumeUf  cofUra. 

ByOonrtylsviNiJ.  JoeephBoIette  filed  his  faill  in  thedistriei 
oonrt  of  OzBwford  eomitjy  from  which  it  appearsy  that  the  flaid  Jo- 
seph  Bolette,  and  Jane  Bolette  his  wife,  and  Bernard  W.  Bnsbois 
as  tnistee,  entered  into  an  agreement  for  the  separate  maintenance 
of  the  said  Jane,  by  which  an  annuity  was  settled  upon  her  dur- 
ing her  life,  the  payment  of  which  was  secured  her  by  bond  and 
mortgage.  The  object  of  the  bill  in  this  case  is,  to  set  aside  and 
cancel  that  deed  for  a  separate  maintenance,  as  well  as  the  bond 
and  mortgage,  for  the  reason  that  the  said  deed,  bond,  and 
mortgage  were  made  without  any  legal  or  adequate  considera- 
tion; **  and  with  a  Tiew  to  accomplish  an  illegal  object,  which 
the  said  parties  had  no  right  to  assume  upon  themselves  to  ac- 
complish, and  that  the  same  is  contnuy  to  the  laws  of  the  land, 
and  the  salutaiy  customs  and  usages  of  sodely ,  and  ought  to  be 
set  aside."  To  this  bill  a  general  demurrer  was  filed,  which 
upon  argument,  was  sustained  by  the  district  court,  and  from 
which  decision  an  appeal  was  taken  to  this  court. 

When  this  deed  which  is  made  a  part  of  the  bill  is  examined, 
it  is  found  to  be  strictly  such  as  is  sanctioned  and  sustained  by 
the  authorities.  In  support  of  the  bill,  the  counsel  relied  on  the 
ease  of  Sogers  y.  Sogers,  4  Paige,  516  [27  Am.  Dec.  84],  and  the 
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authoritieB  therein  dted;  WMmeaffi  v.  WMmeaffif  4  Bng.  Boo. 
228;  MorHmer  y.  Mortimer^  Id.  648;  Oar9on  y.  Hurray,  8  Paige, 
488;  Lord  St.  John  y.  8i.  John,  11  Yes.  586;  MarshdU  y.  JBiOftm, 
8T.B.546;  2Stoi7'sEq.652,654;  10hii.Pr.58.  Lxredstanoe 
of  this  bill,  and  in  snpport  of  the  demurrer,  the  oonnsel  for  the 
defendants  relied  on  4  Petered.  Abr.  85;  Oooke  y.  Wiggina,  10 
Yee.  191;  Bodney  t.  Chambers,  2  East,  288;  Oawden  y.  Draper, 
2  Vent  217;  Moort  t.  Moore,  1  Atk.  272;  Lord  Vane^s  Case,  18 
East,  171;  Fsnner  y.  Lewis,  10  Johns.  88;  Baher  y.  Barney,  8 
Id.  72;  CoTMrn  Y.irurray,8  Paige,  488;  2  Eent*B  Oom.  161;  and 
ShdOiar  y.  Gregory,  2  Wend.  422. 

The  deed  herein  set  forth  is  not  a  deed  for  the  separation  of 
the  plaintiff  and  his  wife,  and  which  as  snoh,  would  haYO  been 
obnozions  to  many  of  the  authorities  dted  by  the  counsel  for 
the  oomplainant,  but  is  a  deed  for  the  separate  maintenance  of 
the  wife  made  and  entered  into  many  years  after  the  separation 
bad  taken  place.  Such  deeds  being  allowable,  and  when  entered 
into  sustained  by  the  courts,  we  can  see  no  objection,  from  any- 
thing which  arises  out  of  the  nature  of  this  contract,  to  the  de* 
cision  of  the  district  court.  If  there  be  anytlung  in  this  partic- 
ular case  to  be  objected  to  in  support  of  the  bill,  it  must  arise 
out  of  the  deed  itself,  but  which,  as  we  haYe  already  said,  upon 
esamination,  we  find  to  be  strictly  such  as  is  sanctioned  and  sus- 
tained by  the  authorities.  We  therefore  think  the  decision  of 
the  district  court  right,  and  a£Bnn  the  same  with  coats. 


HuBBAsn^i  SnpuLAxiON  TO  Allow  a  Sspaxaxs  MAnmnrAirap  to  hii  wifa^ 
thioaf^  the  inrtnunnntaH^  of  a  thixd  penon,  m  anzfliaiy  to  an  agreemant 
lor  a  MpAiatuni,  may  be  enforaed  at  law  or  In  eqiii^:  AInw  v.  FnmeUeiiS, 
SO  Am.  D6o.4Q2|  and  Me  Jf«re«Mi  v. People,  86  Id.  0S8;  Pecple t.  JlervelM, 
88  Id.  e44|  MeKtmm  t  PM^87  Id.  488;  8kiU  t.  BdgaH,  89  Id.  828» 
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ABAinKiinfXRT»  defined,  464 

evidence  o{»  464,  465. 

length  of  time  eeeential  tcN  46& 

mere  non-oaer  doee  not  oonstitate»  464. 

of  eteemente,  466. 

of  mining  cUume,  465. 

of  patent  righti,  468. 

of  property  in  wild  animal^  468» 

of  title  to  land,  466. 

teste  of,  464. 

▼old  Bale  IB  not  an,  465. 
AsataiserRATQiB*u  Sauk,  of  more  Innda  than  anthoiind,  ML 

of  lit  of  land  directed  to  be  aold,  620. 
AoKNT,  can  receive  payment  In  money  only,  658. 

dealing  with  principal,  755. 
AonoK,  against  corporation,  abated  by  dissolation,  788i» 


OoioiOK  Oabbixb,  freight,  no  right  to,  where  goods  an  boI  if^htftfly 

ceived,  44. 

need  not  receive  goods  from  wrong-doer,  44. 

right  of,  to  detain  goods  not  received  from  owner,  44. 

who  is  a,  100. 
OoHTRAOis,  for  contingent  fee,  in  procuring  discharge  of  eoldkr, 

to  aid  in  procaring  legislation,  524. 
OoNYKTANOK,  covenant  to  make,  how  satisfied,  224. 

description,  false,  to  be  rejected,  100. 

description,  natural  boundaries  and  monuments  prevail,  118. 

parol  evidence  to  explain  and  to  supply  defects  in,  108. 
OOBPO&ATiON,  creditor's  bill  against  insolvent,  248. 

dissolution  of,  abates  pending  actions,  738. 

dissolution  of,  destroys  right  to  prosecute  writ  of  error,  738. 

dissolution  of,  destroys  right  to  prosecute  §eire/aieia§,  738. 

dissolution  of,  extinguishes  debts,  738. 

estoppel  against,  pleading  uUra  vires,  381. 

expiration  of  charter,  after  judgment,  738. 

expiration  of  charter,  before  judgment^  739. 

expiration  of  charter,  pending  action  abates  ity  737* 

Judgment  against,  after  dissolution,  739. 

stockholders*  liability,  249. 

stockholders'  liability  for  subscription  after  cliarter  is  amendi 

ObVMTKACLAiM,  difference  between  and  reoonpmenty  822.  See  hMOOUTMMM% 
Am.  Dbo.  Yol.  XIr-00 


786  Index  to  the  Notes. 

Damaob8»  coiueqaeiitUl,  oa  breach  of  warranty  of  sonndpaM,  Sdl. 

meaanre  of,  in  recoupment,  326. 

maaaore  of,  on  breach  of  wartantjof  aoondnaaa,  SOS-^OBw 

meanire  of,  on  breach  of  warranty  of  title,  082. 
DiaLA&ATioNB,  of  grantor,  after  oonveying,  241. 
DsFiHiTioir,  of  abandonment,  464. 

of  recoupment,  322. 
DnfAND,  agent  or  factor  is  entitled  to,  363. 

before  action,  when  neoeaaary,  313. 

Babkmxnt,  abandonment  of,  466. 

Auonoir,  wagera  on  reanlt  of,  are  againat  pnblio  poUojt  118^ 

Bkikmht  DoMADf,  private  roada,  281. 

property  not  to  be  taken  for  private  purpoaea,  280. 
KvuBTMBiiT,  of  minora,  717. 
BvzDBircs,  parol,  to  identify  partiea  in  deed*  109. 

parol,  to  identify  premiaea  in  deed,  100. 

parol,  to  aapply  defects  in  deed,  109. 
BzsounoN,  levy,  when  void  for  uncertainty,  666. 
BsMunoN  Salb,  is  subject  to  prior  liens,  726. 

bidding  at,  for  bene6t  of  defendant,  210. 

pnrohaaer  at,  when  deemed  trustee  of  defendant,  210L 

redeeming  from,  because  purchase  waa  made  for  the  debtor » SrZi. 

HoLDXB  roB  Value,  who  deemed  to  be  a,  406. 

IVDXMHITT,  against  act  already  committed,  427. 

against  act  known  to  be  ¥n?ongful,  425. 

against  damages  from  making  a  levy,  425. 

agreement  for,  when  act  indemnified  against  ia  nnlawfol,  426^27. 

to  sheriffs,  when  valid,  425. 
Indobsibs,  joint,  notice  to,  354. 

notice  to,  by  mail,  96. 

notice  to,  proof  of,  95. 
IvsuBAyoB,  concealment  of  material  fact,  360. 

misrepresentation  by  assured,  351. 

reference  in  policy  to  survey,  application,  etc,  349. 

warranty  must  be  kept  strictly,  349. 

warranty,  what  is  a,  349. 
LnrxHnoN,  abandonment  of  right  to,  468 

JvsoMSifrr,  assignee  takes,  subject  to  right  of  aet-ofi^  298. . 

by  confession,  statute  authorizing,  is  strictly  constmed,  60. 

&ilure  to  enter  at  proper  time,  386. 

for  or  against  a  dinolved  corporation,  737-730. 

in  partition,  effect  of,  640-642. 

justice's  liability  for  failing  to  enter,  386. 

recovering  money  paid  on,  637. 
JuffnoB's  CouBT,  delay  in  hearing  cause,  when  amounti  to  diaoontiBoaAa^ 
178. 

discontinuance  of  cause  by  absence  of  Jnatica  or  partiea,  178L 

hour  for  appearing  in,  177. 
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LlOiSLATiON,  contracts  for  aerrices  in  procuring,  624. 

contracts  to  withdraw  opposition  to,  524. 
Lunatic,  marriage  of,  456. 

Mahdamus,  to  compel  signing  of  bill  of  exoeptioiuh  675. 

Marbiaos,  of  idiot  or  lunatic,  456. 

MiKiNQ  Claims,  abandonment  of,  465. 

Minors,  enlistment  of,  717. 

MonoN,  decision  of,  not  rti  judkaiOf  369. 

'    renewal  of,  not  to  be  made  without  leaver  9^, 
Municipal  Ck>&F0&ATi0N,  power  of,  to  prohibit  nnismoss,  S44. 

Naio,  Jnnior  is  no  part  of,  240. 

NioonABLS  Inbtbumxnt,  bona  Jlde  transferee  for  Tslve,  who  Isi  406. 

date  of  payment,  omission  of,  678. 
NuiSANCB,  at  cooAnon  law,  344. 

power  of  municipal  corporation  to  prohibit*  844^ 

QmoKB,  process  valid  on  its  face  protects,  50. 
public  liability  of,  for  neglect  of  duty,  306. 

Pabths,  Joinder  of,  in  equity,  106. 
Pabtition,  after-acquired  title,  641. 

interlocutory  judgment  is  not  appealable,  122. 

is  a  real  action,  640. 

judgment  in,  correcting  in  equity,  642. 

judgment  in,  e£fect  of,  640. 

of  personal  property,  122. 
Pa&tnzbship,  sealed  contract  executed  by  one  partner  only*  661. 
Pbomissobt  Notb,  blank  amount,  authority  to  fill  up,  87. 
PuBCHASKB,  honafide^  who  deemed  to  be,  240. 

RicouTUBNT,  application  of,  to  actions  for  work  or  labor,  321. 
application  of,  to  actions  on  quantum  meruit^  321. 
application  of,  to  actions  on  special  contract,  321. 
by  tenant  against  landlord,  335. 
damages,  ex  delicto,  325. 
damages,  measure  of,  in,  326. 

damages  must  arise  out  of  same  transaction  as  pUintUTi  daim,  CA. 
defined,  322. 

difference  between,  and  set-off  or  counterclaim,  322. 
election  to  recoup  or  sue,  326. 
for  breach  of  warranty,  329. 
for  breach  of  contract,  329. 
for  fraud,  329. 

for  non-delivery  of  goods,  330. 
history  of  doctrine  of,  320. 
in  actions  on  contracts  for  wages,  332,  333. 
in  actions  between  landlord  and  tenant,  335. 
in  actions  by  caviers,  336. 
in  actions  on  contracts  for  sale  of  land,  334. 
independent  action,  326. 
instances  of  claims  which  may  be  urged  in,  323-326. 
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BwouFMXifT  IB  doctrixM  of  equity,  330, 
not  now  cottfinad  to  csms  of  fnuid,  320. 
originaUy  limited  to  csms  of  fraud,  S20. 
partiet  between  whom  may  be  enforced,  32. 
retom  of  property  not  eaaential,  330. 
right  to  croee-action,  whether  etmnTitiel  to»  328. 
nnliqnated  damages,  32S. 
when  action  it  not  an  original  contract,  323. 
when  action  is  on  sealed  instroment,  328. 

(Bali,  conditionaly  efieot  of,  01. 

Sbaboh  Wabkant,  breaking  doors  to  exeonte,  666. 

direction  of,  most  be  followed,  666. 

jnstifioation  of  officers  nnder,  666. 
Bn-oiT,  diffarence  between,  and  recoupment,  322.  « 

Shsbixf,  liable  for  ordinary  care  only  of  goods  levied  oo,  377. 

liability  of,  for  goods  lost  by  bailee  appointed  by  plaintiff,  377. 
Beatutb  ov  Fbauss,  application  of,  to  agreementa  to  pnrelMfla  lor 
in  execution,  211. 

TOBT,  waiver  of,  to  sue  cunanptUf  89. 

TtatBTEK,  assent  of  euhU  que  icse  to  inTsstment,  when  prateoftii  MBl 

deposits  by,  in  banks,  SIfi. 

investments  by,  in  confederate  bonds,  609. 

investments  by,  in  bonds  or  stocks  of  private  corponitlaBii  iUL 

investments  by,  in  government  securities,  608. 

investments  by,  in  real  and  personal  secnritaesy  610-611^ 

investments  by,  made  under  order  of  court,  608. 

investments  by,  made  without  order  of  court,  606b 

investments  by,  must  be  for  safety  of  ci^tal  and  i*fiiilfity  ti 

liability  of,  for  investments,  606-^18. 

must  not  speculate,  607. 

must  seek  safety  of  capital  and  also  income,  607»  608,  61L 

porbhaser  at  execution  sale,  when  held  to  be,  210-212i 

using  fmids,  616. 

UuTRA  Vnoa^  estoppel  from  pleading,  381. 
UsuBT,  estoppel  against  defense  of,  256. 

sale  of  negotiable  paper  at  discount,  266^ 

Waqxb,  rescinding  and  recovering,  636. 

Wabrantt  or  Sgttndnbss,  damages  for  breach  ol,  301  30Db 

Will,  attesting  in  presence  of  testator,  what  is,  602. 

proof  of,  232. 

signature,  how  and  by  whom  may  be  made»  28L 

valid  execution  of,  what  is,  231. 
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ABANDONMENT. 
L  FBomrrr  Fouhd  xo  bb  Dsbxuot,  in  a  Sibiot  MABmafx  Sbnbb»  dow 

not  imply  that  the  owner  is  divested  of  sll  right  in  snoh  property.     Wp- 

man  v.  Hwribwrt,  461. 
%  Abahdokmxnt  or  Pbopebtt  Dzvbsts  thb  OwviRof  his  title  therein,  and 

the  finder  who  reduces  the  same  to  possession  after  snoh  abandonment^ 

is  not  goil^  of  conversion.    ItL 

ABATEMENT. 
Sm  LoiABur,  6;  JuDOicizns,  dO;  Pabtnebship,  9;  Plbaiuvo  abb  PBAoncB* 

7,  26.  27. 

ACTIONa 
Bee  Ebtatbb  ov  Dbobasbd  Pbbsokb,  5;  False  Imfbi80HXBht;  NBOonABUi 

iBBKBUKBHTBy  27;  PaBTNEBSHIP;  PlBADIKO  AND  PBAOTIOB;  StATUTB  OV 

Ijmitationb. 

ACTS  OF  GOD. 
See  Common  CARKTima,  4. 

ADMINISTRATOBS. 

See  BXBOUTOBS  and  ADMINIBTBATOBa. 

ADVERSE  POSSESSION. 

L  Abitbbsb  ob  Ezglubivb  Usb  ov  Wateb  Flowing  thbouoh  an  AQUXDucrr 
for  twenty  years  is  presunptive  evidence  of  a  grant  of  sach  use.  Wa^ 
kku  V.  Peek,  156. 

2.  Application  to  the  Owneb  op  a  Sebyixnt  Tenement  for  a  grant  of  the 
right  to  nse  such  water,  if  made  within  the  statutory  period  of  limita- 
tions, is  evidence  of  an  admission  that  the  applicant  had  no  title  to  such 
nse  by  adverse  poesession.  Otherwise,  if  audi  application  is  made  after 
twenty  years*  adverse  user.    Id. 

8b  Qbant  upon  Condition  that  the  Grantee  shall  Pebfobm  Cebtain 
Acts  will  be  presumed  from  an  adverse  user  of  twenty  years  and  per- 
formance of  the  conditions  during  that  time.    Id, 

4.  Pbssumption  op  a  Grant  pbom  Adverse  User  does  not  Exist  where 
the  person  against  whom  the  presumption  must  operate  was,  at  the  ex- 
piration of  the  twenty  years,  incapable  of  making  a  grant.     Id. 

ft.  BxPAiRS  Made  upon  an  Aqueduct,  without  evidence  of  some  agreement 
to  that  effect,  can  not  be  regarded  in  the  nature  of  rent,  or  as  an  ao- 
knowledgment  of  a  holding  at  the  pleasure  of  the  owner  of  the  land 
through  which  the  aqueduct  runs.    Id, 
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affidavits. 

8m  JUBT  AlTD  JUBOBB,  1;  MAXJOIOnS  PROSECTTTIoy,  2;  PBOdBfl^  1)  StBKR8|  6. 

AGENCY. 

h  AvTHOBirr  ov  Spxoial  AoEzrr  mcst  tat  Stbictlt  Pubsued  to  bind  the 
principal,  and  thoie  dealing  with  hiin  must  look  to  his  poiren.  Baring 
V.  Peirce,  634. 

Si  AoBNT  TO  Sell  Rbal  Estate  mat  Bind  his  Pbinoipal  bt  Covenants 
or  Warbantt  in  his  deed,  where  his  authority  is  to  "  sell  for  the  best 
prices,  either  by  public  auction  or  by  private  contract,  eta,  and  to  sign, 
seal,  and  execute  all  or  any  such  contracts,  agreements,  conveyances, 
and  assurances,  and  to  do  and  perform  all  such  acts  or  things  for  perfect- 
ing snoh  sales  as  shall  be  requisite  and  necessary  in  that  behalf.*'  It 
seems  that  the  authority  to  bind  the  principal  by  sealed  contract  is  oo- 
extensive  with  the  power  to  bind  by  covenant  of  warranty.  Pden  v. 
Fanuworthf  671. 

IL  Constable,  Rbgetvino  Note  to  Collect,  is  an  Agent  of  the  creditor  to 
receive  payment  therefor,  but  can  only  receive  it  in  money.    Ooon^  v. 

4.  Constable,  havino  Note  to  Collect,  can  not  Disohaboe  teb  Debioe 
by  giving  him  receipts  and  assume  the  debt  himself.    Id. 

X  Agent  is  not  Responsible  itob  the  Negligence  ob  Want  or  Skill 
of  a  subagent  employed  by  him,  where  such  employment  was  necessaiy 
to  the  transaction  of  the  business  intrusted  to  him,  and  he  has  used  rea- 
sonable diligence  in  his  choice  as  to  the  skill  and  ability  of  the  subagent. 
Tieman  v.  Commercial  Bank,  83. 

ft.  Collecting  Agent  is  Liable  to  Action  without  Demand  for  moneys 
collected  for  his  principal  and  not  paid  over.    LUlie  v.  Hoyt,  360. 

7.  Agent  Running  a  Hotel  fob  his  Pbincipal  has  no  Legal  Intbbbst  in 
the  possession  good  against  an  execution  for  the  debt  of  the  latter.  His 
'  remedy  is  an  action  at  law  against  the  principal  on  his  contract.  StaU 
V.  Page,  608. 

$,  Pbincipal's  Death  does  not  Revoke  Aoent*s  Authobitt  Coupled 
WITH  Intebest.  Hence,  where  a  tradesman  gives  his  agent  possession  and 
control  of  his  property,  with  a  written  power  of  attorney,  authorising 
him  to  take  the  entire  management  of  his  business,  and,  if  necessary,  to 
sell  any  or  all  of  the  property,  for  the  [>urpose  of  paying  certain  notes 
indorsed  by  the  agent  and  others,  the  power  of  sale,  being  coupled  with 
the  agent's  interest  as  indorser,  may  be  exercised  after  the  principal*s 
death.     Knapp  v.  Alvord,  241. 

See  Bonds,  1,  2;  Executors  and  Administrators,  12;  Factors;  Landlob:) 
AND  Tenant,  r>;  Partnership,  10;  Shipping,  1;  Statute  or  Fbaum, 
8;  Statute  of  Limitations,  8;  Witnesses,  2,  6. 

ALIENS. 
See  Contbacts,  5. 

ALTERATION  OF  INSTRUMENTS. 

AiiTEBATiON  or  AN  INSTRUMENT  BY  A  Stbanger  to  it,  is  a  men  mutila- 
tion of  the  instrument,  not  changing  its  legal  operation  so  long  as  the 
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•dgfaMU  wiltiag  mnaint  legible;  and  if  illegible,  oompeUing  a  reaorfe  to 
MOQBdaiy  eiidnioe  of  its  contents.    M§dUn  v.  PlaUe  Co.,  135. 
See  Nbgotiablb  Instritmbmts,  25,  26. 

AMENDMENTS. 
8m  Fuudiko  and  Practiob,  4;  SUBSCBiraON. 

ANIMALS. 

It  tt  VBM  DuTT  ov  THB  OwKiR  ov  A  Viozous  Oow,  who  has  knoiwledge  of 
the  propeoiity  of  the  animal,  to  restrain  it,  and  he  is,  in  case  of  faflortb 
liable  lor  the  damage  it  does.    CoffffnoeU  v.  BaUMn,  686. 

APPEALS. 
See  PuBADiiro  and  PRAcnoB. 

APPEARANCK 
8ia  Plbadino  and  PRAcnoi,  18. 

APPORTIONMENT. 
See  Landlord  and  Tenant,  7. 

APPROVEMENT. 
See  Criminal  Law,  6. 

ARBITRATION  AND  AWARD. 
ABlinuxoiM  voff  BBoro  Sworn,  the  whole  prooeedfaig  iaipold.    OomU  v. 

See  Assumpsit. 

ARREST. 
See  Pleading  and  Praotiob,  L 

ASSESSMENTS. 
See  Streets;  Taxatiov. 

ASSIGNMENTS. 

1.  AanoBBi  ov  a  OaoflB  in  Action  takes  subjeot  to  all  theeqnities  eadstini 

in  the  origiDal  debtor.    JFhot  v.  Ketehum,  678. 
t.  AanoKMXNT  or  a  Neootiablb  Instrument  atteb  it  u  Past  Dub  is  of  na 

greater  e£foot  than  the  assignment  of  any  other  chose  in  action,  and  the 

amrigniw  is  subjected  to  the  same  set-ofia  as  was  his  assignor.    Id, 
IL  Tbomism  bt  Debtor  to  Pat  an  Assignee  does  not  create  an  estoppel  where 

it  is  made  posterior  to  the  assignment.    Id, 
Bee  OosfB,  8;  Gasono,  4;  Husband  and  Whe,  7-11;  Judgments,  18|  PiBt* 

NEBSHIF,  4-7. 

ASSIGNMENTS  FOR  BENEFIT  OF  GRBDITOBa 
See  Husband  and  Wm.  9. 
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ASSUMPSIT. 

AwJMWtt  MAT  tm  Mazbtainxd  upon  an  awmrd  or  nwi— imiil  of  m 
be  paid  to  plaintiff  by  defendant    Baker  v.  Btamtm,  387. 
See  CoHT&ACTS,  8;  Plxadino  akd  PsAcncx,  12;  Tbespass,  3*  4. 

ATTACHMENTS. 

L  UnsB  A  Wbit  or  Attachment  Issued  aoainst  One  Tenaiit  dt  ooiocosr 
0V  A  Chattel^  the  officer  may  eeiie  npon  and  take  in  hie  poaeeawon  the 
ohatteL    Heald  y.  SarffeeuU,  (SH. 

%  To  Make  an  Ovfioeb  a  Tkesfassek  Ab  Initio  He  must  Abuse  the 
Same  Autbobitt  apon  which  was  the  original  taking.  Thna  an  officer 
who  baa  seized  under  a  writ  of  attachment  a  chattel  in  which  the  defend- 
ant is  a  tenant  in  common,  is  not,  by  his  snbeeqnent  sale  under  execu- 
tion of  the  entire  property  in  the  chattel,  constituted  a  trespasser  a6 
kukiOf  who  may  be  sued  in  trespass  as  for  an  original  unlawful  taking.    Id, 

M»  AfXAOHMENT  OAN  NOT  ISSUE,  AGAINST  THE  PBOPEBTT  OF  A  NON-BBSIDENT, 

at  the  time  of  filing  a  bill,  in  the  hands  of  a  resident  defendant;  but  after 
pcooess  has  been  served  on  the  resident  defendant,  and  an  affidavit  made 
aa  to  the  absence  of  the  other,  the  court  may  require  surety  for  the  safe 
keeping  of  the  property  for  its  production  to  answer  the  decree.  Com- 
stodb  ▼.  Bauford,  102. 

ii  Obeditobs,  in  Obdee  to  Attack  a  Sale  on  the  Obouvd  or  Fraxtd^ 
must  prove  their  debts.    Sa^ford  Mfg,  Co,  v.  Wigging  198. 

fti  Shebut  Who  Seizes  Goods  in  the  Possession  or  a  Thibd  Pabtt,  on 
a  writ  against  the  vendor,  on  the  ground  that  the  sale  of  such  goods  was 
fraudulent,  must,  in  order  to  protect  himself,  prove  the  existence  of  a 
debt  in  favor  of  the  attaching  creditor.  Simply  proving  that  the  writ 
was  issued  in  a  pending  suit  upon  a  promiBsory  note  is  not  enough.     Id, 

ii  OwNEB  or  Goods  Who  Receipts  fob  the  Sams  as  Attached  is  liabla 
in  trover  to  the  officer,  if  ho  refuses  to  deliver  them  to  the  latter  upon 
demand,  although  no  actual  seizure  of  the  goods,  under  the  writ  of  at- 
tachment, preceded  the  receipt,  where  the  goods  were  at  that  time  in  tba 
possesrion  of  the  receiptor.    PeUes  v.  Marshy  689. 

ATTORNEYS. 
See  Husband  and  Wife,  fi. 

AWARDS. 
See  Abbitration  and  Awabd. 

BAILMENTS. 
See  Executions,  8. 

BANKRUPTCY  AND  INSOLVENGY. 

GkiDiTOB  WHOSE  Glaim  DEPENDS  UPON  A  GoNTiNOENOT,  which  bas  not  hap- 
pened during  the  pendency  of  the  settlement  of  an  insolvent  estate,  is 
not  barred  by  failing  to  present  such  claim  to  the  oommis^ooer  for  al- 
lowanoe.     Ticknor  v.  Harris,  186. 

Bee  Cobpobations;  Estates  of  Deceased  Pebsonb,  1;  Husband  ajto  Wife,  9. 
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BANES  AND  BANKING. 

1.  B4XK  BiainrDro  ▲  Bill  iob  Ck>LLSOTioN,  diacfaaiget  iti  daty,  if,  when 
the  bill  beoomas  due,  it  plAoes  it  in  the  hands  of  a  notary  for  pioteet  and 
for  the  proper  notioes  to  be  given,  and  is  not  liable  thoagh  reoonm  ia 
lost  againat  the  indoraers  beoanae  of  the  failure  of  the  notary  to  properly 
disoharge  this  duty.     J^eman  v.  Commercial  Bank,  83. 

2»  BtAXfTK  IwTKOWXD  WITH  A  NoTX  voB  CoLLidioN  is  boond  to  the  exeroiae  of 
due  and  proper  diligence  in  making  demand  and  giving  notice,  ao  aa  to 
hold  all  parties  liable,  and  in  default  of  auoh  diligence  beoomea  reaponai- 
Ue  to  the  holder  of  the  note.    Commercial  and  B.  B,  Bank  y.  Bamer,  80. 

8b  DntANi)  Madb  after  thb  Clobi  or  BuBimas  HouBsatthe  bankat which 
the  note  is  payable  is  yet  sufficient  if  the  proper  officer  of  the  bank  is 
found,  and  hia  refusal  to  pay  is  upon  the  ground  that  there  are  no  funda 
in  the  bank  to  meet  the  note,  and  that  there  have  not  been  at  any  time 
during  buainesa  hours.    Id. 

See  Ck>K8nTunoKAL  Law,  9. 

BASTAEDT. 
See  Sncxmsiov* 

BELLS  OF  CREDIT. 
See  OoNffHTDTioNAL  Law,  ISl 

BILD9  OF  EXCHANQB. 
See  Nbootiablb  Instbumbmis. 

BILLS  OF  LADING. 
See  Common  Cabbiebs,  3,  7. 

BONA  FIDE  PURCHASERS. 

L  Bona  Fida  Holdbb  or  Nkootiabub  Papbb,  acquired  for  a  valuable  con- 
aideration,  and  without  notice  of,  or  reasonable  ground  to  anspect,  any 
defect  in  the  title  of  the  person  from  whom  he  received  it  in  the  ordinary 
couTM  of  buainesa,  is  entitled  to  protection,  to  the  extent^  at  leaat,  of  the 
oonaideration  paid  therefor.    Stalker  ▼.  MeDonaldf  389. 

%  Holdeb  or  Note  Who  Took  it  in  Payment,  ob  as  SioiTBrrT  iob  the 
Payment,  or  an  Antecedent  Debt,  without  parting  with  anything  of 
value,  can  not  hold  it  against  a  prior  equitable  owner;  and  in  the  event 
of  his  having  paid  a  part  of  its  value,  he  is  treated  as  a  bona  fide  holder 
to  the  extent  of  such  payment  only.    Id, 

8.  Bona  Fida  Holdeb  roB  a  Valuable  Cokbidebation. — ^Various  casea  tend- 
ing to  show  the  signification  of  these  words  cited  and  diMUSsed.  Sv:^ 
V.  Tyton,  16  Pet.  1,  disapproved.    Id, 

4b  Obantee  in  Deed  Taken  roB  Pbiob  Debt  is  not  Desbced  Bona  Fide 
PuBCHASEB,  entitled  to  protection  against  trusts  of  which  he  had  no 
notice;  but  it  is  otherwise  if  he  releases  a  valid  security  for  such  prior 
debt,  and  can  not  be  replaced  in  his  former  situation  as  to  security. 
Padgett  V.  Lawrence,  232. 

See  Fbaudulent  Contetakobs;  Gaming,  6;  Usubt,  1. 
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BONDS. 

1.  AwBOBnT  TO  ExBODTB  BoND  AS  AoBNT  fOB  Anothsk,  whether  for 
or  other  property,  miurt  be  under  seal.     Oraham  v.  ffoU,  408. 

Si  Boin>  KUBOUTBD  uiTDKB  PABOL  AUTHORITY  13  void;  therefore,  where  the 
obligor,  by  parol,  authorises  a  third  party  to  fill  in  the  amount  of  a  bond, 
the  bond  is  void.    Id, 

8b  Obuobi  in  a  Bond  Exioutvd  bt  thb  Dbcsased,  binding  on  himaelf  and 
hii  beira,  might,  at  common  law,  sue  either  the  heir  or  ezeontcHr  at  hia 
eleotioD,  and  have  exeeation  against  the  lands  of  the  deoeased,  nnlsas  the 
same  had  been  specifically  devised,  or  the  heir  had  aliened  thcfm  prior 
to  aotlon  brooght.     THcknor  r.  Harris^  186. 

See  OoKFORAnoxB,  7;  Ouaboxak  Ain>  Wabd;  Pabtnbbship,  2;  Statdtbov 
LocrTATioNB,  1,  2,  7;  SoBErrsHiF,  0,  9;  Wills,  2S. 

BOUNDAfilBS.  . 

1.  Gall  nr  Gbamt  fbom  Omb  Tkbmxnus  to  Akotebb  is  prima  /leis  ukkr- 
stood  to  mean  a  direct  line  from  the  former  to  the  latter  pofait»  when 
there  are  no  accompanying  words  of  description  which  indicate  that  the 
line  is  not  to  be  a  direct  line.    8kulU  v.  Toung,  413. 

t.  CoHSTBUonoK  or  Instbumbnt  should  Givb  Eftbct  to  every  part  thereof; 
and  in  expounding  the  descriptions  in  a  deed  or  grant,  they  ahoold  aU  be 
reconciled,  if  possible.    Id. 

8.  DxfBonTB  Dbsobiftiok,  how  OoBBKOTBD.—Where  the  disputed  bound- 
ary proceeded  from  a  certain  point  "south  with  B.  0.*8  line  three  hun- 
dred and  ten  poles  to  T.  G.*8  old  comer,"  and  in  reality  R.  Q.'s  line  did 
not  reach  the  comer  mentioned,  the  boundary  will  be  ascertained  by  fol- 
lowing R.  G.*s  line  as  far  as  called  for,  and  then  running  a  line  from 
thence  to  T.  G.*s  old  comer,  though  two  lines  are  thus  formed  instead  of 
one,  when  it  is  clear  that  the  parties  intended  to  include  R.  G.*s  line  in 
the  description.     Id, 

4»  Statembnts  as  to  thb  Boundabt  Lines  or  Cbbtain  Land,  made  by  a  de- 
ceased owner,  are  admissible  in  evidenoe  against  such  owners'  privies. 
Fihe  V.  ffayei,  171. 

S.  Btatbments  Mads  bt  a  Mahbtbd  Woman  as  to  thb  Bounda&t  Lnm  of 
land  owned  by  her,  are  not  presumed  to  have  been  made  under  her  fans- 
band's  ooeroiont  and  are  admissible  in  evidence,  especially  when  repeated 
after  his  death.    Id. 

BURDEN  OF  PROOF. 
See  Sraoino  PsBroBXANcn;  Wnxs,  8;  9. 

CANALS. 
See  OrricES  and  OrnoEBS. 

0A8S. 

See  PiBADINO  AND  PRAOnOB,  1. 

GERTIFIGATB  OF  DEPOSIT. 
See  Nbqotiablb  Instbumbnts,  8. 
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CHARTERS. 
See  Stbexts,  1;  StrsscBiFTioN. 

CHOSES  m  ACTION. 
See  AflBKunoDm  or  Contraois;  Husband  aio)  Whm,  7-1  L 

COMMON  CARRIERS. 

L  GoMXOM  Cabbier  mat,  bt  Special  Comtbact,  limit  his  oommom  Uw  lia- 
bility.    BtTigham  v.  Rogers^  581. 

t.  Okb  Who  Sends  Goods  bt  a  Cabbieb  must  Pbovb  theib  Value  by  other 
teetimony  than  his  own  oath,  in  an  action  broaght  by  him  for  their  loes. 
Id. 

8b  Common  Cabbieb  Contbaotino  to  Deliteb  Qoods  at  a  Cbbtain  Plage 
ia  liable  for  them  after  they  have  been  delivered  at  an  intermediate  point 
to  another  carrier  to  forward  to  their  destination,  and  the  words  *' with 
privilege  of  reehipping"  contained  iu  the  bill  of  lading  do  not  release  his 
liability  for  their  loes  in  the  hands  of  such  second  carrier.  LUde  v,  Sem- 
pie,  123. 

4.  Common  Cabbiebs  abe  Liable  fob  All  Losses  except  thoee  which  have 
occurred  by  inevitable  accident  resulting  from  the  act  of  Qod  or  from 
the  public  enemies  of  the  country.     OUmore  v.  Carman^  06. 

6.  OwvBBS  OP  Steamboats  abe  Common  Carbtkbs  where  they  engage  in 
carrying  trade  on  navigable  rivers,  and  transport  merchandise  or  other 
articles  from  one  port  to  another  for  a  price  or  compensation,     fd. 

6.  Loss  BT  FiBE  Otheb  than  from  Lightning  is  not  within  the  exception 

of  the  act  of  God,  and  is  chargeable  upon  the  common  carrier.    Id, 

7.  ''  Dangebs  of  the  Riyeb  onlt  Excepted,"  in  a  Bill  of  Lading,  will  not 

release  the  liability  of  common  carriers  for  loss  by  fire.    Id, 

8.  Common  Cabbieb  is  Bound  to  Receive  and  Cabrt  Goods  only  where 

o£Fered  by  their  owner  or  bis  authorized  agent,  and  only  upon  prepay- 
ment of  the  freight,  if  required.    FUch  v.  Newberry,  33. 

9.  Common  Cabbieb  Who  has  Received  Goods  without  the  Consent  of  the 

owner,  express  or  implied,  to  their  delivery,  can  not  detain  them  against 
the  latter  for  transportation  charges.    Id, 

10.  No  Lebn  Exists  fob  Fbbight  in  Favob  of  a  Cabbieb  unless  the  relation 
of  debtor  and  creditor  exists  between  the  owner  and  carrier,  so  that  an 
action  at  law  might  be  sustained  for  the  recovery  of  the  freight.    Id. 

11.  Cabbieb  Intbusted  with  Goods  can  not,  bt  Transfxbbing  them  to 
another  carrier  for  transportation  to  the  designated  point,  confer  upon 
the  latter  a  right  to  freight  as  against  the  owner  of  the  goods.    Id. 

12.  No  Special  Contbaot  with  Common  Cabbieb  is  Nbcessabt  to  subject 
him  to  all  the  liabilities  as  such  to  the  person  applying ;  because  the  un- 
dertaking of  a  common  carrier  is  general  and  embraces  every  one  in  the 
oonmiunity,  and  to  make  it  particular  as  an  undertaking  with  a  single 
individual  it  is  only  necessary  to  apply  with  the  goods  to  the  carrier. 
Doty  V.  Strong^  773. 

IS.  Common  Cabbiebs  abe  Liable  fob  Refusing  to  Cabbt  Goods  when 
properly  requested,  as  well  as  for  negligent  oanying,  or  failure  to  carry, 
after  the  goods  have  been  delivered  to  them.    Id. 
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14.  DbUTXBT  to  AXD  AoCBPTAITCB  BT  CaXBTKR  NsBD  not  SB  Pboyed  iji 
an  action  againat  him  for  a  refusal  to  receive  and  carry  the  goods.    Id. 

15.  CoiocoN  CATLRTBBa,  Dbfcotion  ov.  — Common  carriers  are  persons  who 
undertake  for  hire  or  reward  to  transport  the  goods  of  such  as  choose  to 
employ  them  from  place  to  place.    Id, 

16.  To  Pboyb  that  DBFBin>Airra  asm  Common  Cabbdebs,  an  advertisement 
in  the  public  newspapers,  notifying  the  public  that  they  had  undertaken 
the  business  of  common  carriers,  is  legal  and  proper  evidence.    Id. 

n.  Ck>MM0N  Cabbieb  18  NOT  ExcussD  for  refusing  to  transport  goods,  by 
the  fact  that  no  freight  boats  passed  between  the  points  of  transporta- 
tion; though  the  faot  that  no  boats  could  possibly  pass  would  excuse  him. 
Id. 

CONCEALMENT. 

See  Fbaub,  1;  Insttbancb— Fibb,  2S» 

CONDITIONAL  SALE. 
See  Sales,  1,  7. 

CONSIONOBa 
See  Shipfino,  1. 

CONSPIRACY. 

L  CoNSPiBAcnr  to  Do  an  Act  which  would  bb  Innogqut  if  done  by  an  ia^ 
dividual,  may  be  indictable  if  the  act  amounts  to  a  private  wrong  or  • 
public  mischief.    JlUfUn  v.  CammanweaUhf  527. 

SL  CONSPIBAOT  TO  BfVBOT  ESOAPE  07  FEMALE  InVANT  wlth  B  VIOW  tO  hST 

marriage  against  her  tether's  will  is  indictable,    /i, 

CONSTABLES. 
See  Agenct,  3,  4. 

CONSTITUTIONAL  LAW. 

1.  Dboisions  ov thb  Sufrbmb Coubt  or  thb  United  Statbb,  uponquestioiM 
arising  under  the  constitution,  laws,  and  treaties  of  the  United  States, 
will  be  followed  in  this  court;  but  in  questions  of  local  law,  and  in  con- 
struing the  constitution  and  statutes  of  this  state,  the  decisions  of  the 
courts  of  this  state  will  be  followed  in  preference  to  those  of  the  United 
States.  On  questions  of  commercial  law,  uniformity  of  decision  between 
the  different  state  and  national  courts  is  highly  desirable.  Stalker  v. 
McDonald,  389. 

8.  CoDDiNGTON  V.  Bat,  11  Am.  Osa  342,  examined  and  approved.    Id. 

8b  Court  oan  not  Pbonouncb  Act  ow  Leoislatubb  Void  for  any  supposed 
inequality  or  mjustioe  in  its  intention  or  operation,  if  the  act  relate  to  a 
subject-matter  within  the  scope  of  legislative  authority  and  the  provisions 
of  the  law  be  general.     Armingtan  v.  Bamet,  706. 

4.  Decisions  or  Courts  or  the  United  States  abb  or  Pabamount  Autbor- 
ITT,  where  the  point  to  be  determined  is  whether  a  state  law  contravenes 
any  provisions  of  the  national  constitution.    Id. 

ft.  Statute  is  Constttutional  that  Authorizes  the  Cqndbmnation  or  thb 
Fbanohise  or  easement  of  a  turnpike  corporation,  where  the  publia 
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good  requires  a  pablic  highway  over  such  easement,  or  the  land  in  which 
it  exists.  I(L 
K  Pb&asb  *'bt  thx  Law  or  thx  Land"  means  according  to  the  course 
of  the  common  law;  and  the  words  "due  process  of  law"  mean  a  prose- 
cntion  or  snit  instituted  and  conducted  according  to  the  prescribed  forms 
and  solemnities  for  ascertaining  guilt,  or  determining  the  title  to  property. 
Ta^hr  v.  PorCer,  274. 

7.  Onx  Statb  of  this  Union  may  Sue  in  thx  Coukts  of  any  other  state 

thereof.    State  v.  YToram,  378. 

8.  LlOISLATURK  CAN  EXERCISB  SUCH  POWXBS  ONLT  AS  HAVE  BEEN  DSLBOATKD 

to  it,  and  when  it  goes  beyond  that  limit  its  acts  are  utterly  void.  Toy- 
lor  V.  Porter,  274. 

9.  Statute  ov  1824,  Requiring  a  Shbbifv  to  Beobivx  the  notes  of  a  bank 

in  satisfaction  of  a  judgment  in  favor  of  such  bank,  is  constitutional. 
Bank  o/OalUpolis  v.  Domigcui,  475. 

10.  Owner  of  Land  mat  Consent  to  an  Unoonbtitutional  Law,  and  be- 
come bound  by  its  provisions.  The  consent  need  not  be  in  writing.  It 
was,  therefore,  held  that  by  bringing  an  action  for  damages  awarded  him 
under  a  statute  authorizing  the  laying  out  of  private  roads,  the  land 
owner  adopted  the  statute  and  removed  all  obstacles  to  its  operation. 
Baker  v.  Braman,  387. 

11.  Whabfaob  Exacted  of  Steamboats  and  Vessels  bt  Owner  of  Soil  for 
the  use  of  it  is  not  a  tonnage  duty,  repugnant  to  the  federal  constitution. 
OVonley  v.  CUy  o/NcUchez,  87. 

12.  BiLUB  OF  Credit.  — ^Bonds  or  other  paper  issued  by  a  state,  but  not  intended 
nor  adapted  to  circulate  as  money,  are  not  bills  of  credit.  State  qflndi' 
ana  v.  Woram,  378. 

See  Eminent  Domain;  Succession,  3. 

CONSTRUCTION. 
Bee  BouiTDARixs,  2;  Contracts,  1,  2;  Statute  of  Frauds,  7;  Succession; 

WiLLSi,  19. 

CONTRACTS. 

1«  Construction  of  Contract  should  be  Governed  by  the  Intention  of 
the  parties,  as  gathered  from  its  terms.     T^ndctU  ads.  Den,  220. 

8.  Construction  of  an  Instrument  Depends  upon  the  Intention  of  the 

parties^  as  collected  from  the  whole  instrument;  if  intended  as  a  lease,  it 
should  be  so  construed.  No  artificial  rule  exists  for  deciding  what  is  a 
lease.     State  v.  Page,  608. 

Z>  Contracts  of  Enlistment  are  not  governed  by  the  same  principles  that 
regulate  the  validity  of  ordinary  contracts.     C  S,  v.  Cottingham,  710. 

4.  Act  of  Congress  of  March  16, 1802,  prescribing  qualifications  of  soldiers 
enlisting  iu  the  amiy  of  the  United  States,  was  designed  for  the  benefit 
of  the  government,  and  is  in  no  part  founded  upon  a  supposed  disability 
of  the  recruit  to  bind  himself  by  his  contract  of  enlistment,     fd. 

&.  Alien  Voluntarily  Enlisting  in  Army  of  the  United  States  has  no  right 
to  claim  exemption  from  the  consequences  of  his  own  voluntary  engage- 
ment, and  to  be  discharged  from  service  on  account  of  his  alienage.    Id, 
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6.  VoLUNTABT  Enlistxbnt  18  KOT  Voio  because  the  recrait  does  not  poasess 

the  qtudificatioiu  prescribed  by  the  act  of  congress  of  March  16,  1802; 
the  act,  in  such  a  case,  merely  subjects  the  recruiting  officer  to  punish- 
ment for  his  disregard  of  the  legislattve  instructions.    Id. 

7.  It  18  No  JasT  Gauss  vob  DisiciasiON  trom  Ssbtiub  that  a  recruit  has  prao- 

ticed  an  imposition  upon  the  government  in  regard  to  his  qualifications. 
Id, 

8.  AOBBSMBHT  TO  PaY  IN  KiND,  IW  HOT  DiSCBABOED  AT  THE  MaTUBITT  OV 

THE  Obuoation  by  a  delivery  of  the  goods,  may  be  treated  by  the  obligee 

as  an  agreement  to  pay  in  cash,  and  he  may  maintain  a  general  action  of 

amiim^pmi  thereon.     Wamwright  v.  Straw,  675. 
0.  Aobebhent  to  Pat  fob  Sbbvicbs  in  Pbooubino  PAasAOX  or  Pbiyave  Act 

of  the  legislature  for  a  party's  benefit,  is  void  as  against  public  policy. 

CUppmgtr  v.  Ilepbaugh,  619. 
1€l  Action  can  not  be  Maintained  on  Illegal  Ck>NTBAGT,  either  to  enforce 

it  directly,  or  to  recover  back  money  paid  on  it  after  its  execution.    WM 

V.  FulMre,  419. 
11.  Mgiramm  oF  CoMMiTTBE  OF  PoLiTiGAL  Mbxtino,  appointed  to  provide  a 

free  public  dinner  for  the  party,  are  personally  liable  for  the  bill.    Bfiek- 

haum  V.  Irons,  540. 
See  Common  Carriebs;  Df.eds,  1;   Equity,  11;  Insanity,  3,  4;  Meboeb; 
Paxtnebship,  1;  Sales;  Spbcifio  Performance;  Statute  of  Frauds. 

CX)NVERSION. 
See  Abandonment,  2;  Co-tenancy,  1;  Trespass,  4. 

CORPORATIONS. 

L  Judgment  Creditor  of  Insolvent  Corporation  Obtains  no  Preference 
by  filing  a  creditor's  bill  against  it  after  the  return  of  his  execution  un- 
satisfied, under  the  New  York  revised  statutes,  and  the  final  decree  ob- 
tained is  not  only  for  his  benefit,  but  also  for  that  of  all  other  creditors  who 
may  prove  their  claims  under  it,  or  under  any  prior  order,  and  the  ef- 
fects are  to  be  distributed  ratably  among  such  creditors,  giving  no  prefer- 
ences except  such  as  exist  under  the  laws  of  the  United  States,  or  by 
virtue  of  liens  or  docketed  judgments  and  decrees.  Morgan  v.  I^ew 
York  B,  H,  Co,,  244. 

2i  Judgment  Creditor  of  Insolvent  Corporation  may  Filb  either  Bill  ob 
Petition,  under  2  N.  Y.  R.  S.  463,  sec  36,  after  the  return  of  his  execu- 
tion unsatisfied,  to  obtain  a  sequestration  of  its  effiects,  and  a  bill  is  the 
proper  mode  of  proceeding  where  he  wishes  to  charge  the  directors  and 
stockholders  personally  if  the  corporate  property  should  be  insuffictentb 
Id. 

B.  StocRholdebs  of  Insolvent  Cobporation  are  Liable  for  its  Debts, 
under  the  New  York  revised  statutes,  to  the  extent  of  what  remains 
unpaid  on  their  shares  of  capital  stock,  or  of  such  proportion  thereof 
as  may  be  necessary  to  satisfy  the  debts,  and  a  judgment  creditor  whose 
execution  has  been  returned  unsatisfied  may  compel  a  discovery  of  the 
names  of  such  stockholders,  and  the  amounts  unpaid  on  their  sharei^ 
and  may  then  amend  his  bill  so  as  to  make  them  parties,  or  may,  after 
a  decree  against  the  corporation  and  a  distribution  of  its  effectSy  file  a 
supplemental  bill  against  such  stockholders.    Id. 
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i,  BaOMIVJSBgHIF  07  InSOLYXMT  Ck>BPORATION  SHOULD  EZTEKD  TO  AXX  ITS 

Pbopbstt,  where  a  reoeiver  is  appointed  on  a  bill  filed  by  a  Jadgment 
creditor,  nnder  the  New  York  revised  statutes;  bat  the  corporation  can 
not  complain  of  an  order  appointing  a  receiver  of  so  mnch  property  only 
as  is  necessary  to  satisfy  the  complainant's  debt,  where  it  does  not  appear 
that  there  are  any  other  debts.  Id, 
&  Injunction  Depbivino  Ovfioebs  of  Cobfoilation  of  the  control  of  all  its 
property  should  not  be  granted,  ex  parte,  on  the  oertificate  of  a  vice- 
chancellor  or  injunction  master  out  of  court.    Id, 

0.  Qkdbb  Afpointino  Regbiver  of  Insolvent  Cobfoilation  for  the  purpose 

of  winding  up  its  afifairs,  should  contain  a  clause  restraining  its  officers 
from  collecting  the  debts  or  paying  away  or  transferring  the  assets.    Id, 

7.  Cobfobation  has  no  Powsb  to  Purchase  ob  Dbal  in  State  Bonds,  if 

it  is  incorporated  to  engage  "in  whale  fishery  and  in  the  manufacture  of 
oil  and  spermaceti  candles;"  but  it  was  held  in  this  case  that  it  could 
not  avoid  its  obligation  given  for  such  bonds.    8UUe  v.  Woramf  378. 

8.  The  Wobd  Person  may  extend  to  corporations  as  well  as  natural  persons. 

Id. 
9l  a  State  is  a  CoBPOBATioNy  and  as  such  may  be  the  payee  of  a  note.    Id, 
lOl  Leoislatube  may  Authorize  Municipal  Cobfobation  to  Maxb  Bt« 

LAWS  for  local  objects,  such  as  the  prevention  of  nuinncea.     Ttmner  v. 

TrutUea  of  Albion^  337. 
See  Constitutional  Law,  6;  Judombnts,  32,  33;  Nuisanoe;  Pleading  and 

Pbactioe,  8,  10;  Stbeets;  Subscbiftion. 

COSTS. 

1.  Costs  of  Pbotbst  mat  be  Pboferlt  Allowed  in  the  statutory  action  for 

money  had  and  received  on  a  bill  of  exchange,  without  an  averment  of 
protest.    Lewis  v.  Bemk  of  Kentucky,  469. 

2.  KoTABiAL  Cebtificate  OF  Pbotest  IS  EVIDENCE  of  the  costs  thereof.    Id, 
Z,  AsBioNEE  HAT  Kecover  FROM  HIS  ASSIGNOR  the  costs  expended  by  him 

in  the  prosecution  of  an  unfoimded  claim,  fakely  represented  by  the  Ut- 
ter to  be  valid.      Carttoright  v.  Carpenter,  06. 

See  Specific  Performance;  Willb»  6. 

COTENANCY. 

1.  Co-tenant  Selling  the  Entire  Propebtt  does  not  Vest  in  the  pnr- 

ehaser  any  more  than  his  own  interest.  The  other  co-tenant  may  so  con- 
sider it,  and  take  the  property  when  opportunity  offers;  or  he  may  sue 
in  trover  for  the  conversion,  and  thereby  vest  in  the  purchaser  tne  en- 
tire property.    Sains  v.  MeNairy,  651. 

2.  Shbbiff,  under  Fi.  Fa.  against  One  Co-tenant,  levying  on  and  selling 

their  joint  property,  is  liable  to  an  action  by  the  other  co-tenant.  Id, 
Z,  To  the  Maintenance  of  an  AcnoN  of  Tboveb  bt  One  Tenant  in  com- 
mon of  a  chattel  against  the  other,  a  destruction  of  the  property  by  the 
latter  is  essential.  Sanborn  v.  Morrill,  701. 
4b  Sale  of  Chattel  bt  One  Tenant  in  common  is  not  such  a  destruction  of 
the  property  as  will  authorize  an  action  of  trover  by  the  other.  In  such 
case  the  other  tenant  may  either  disaffirm  the  sale  and  stand  as  co-tenant 
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wilh  tiie  poroliMwry  or  olBe  affirm  it,  *nd  oall  tiie  aaller  to  an 
8m  Aracbmbhts,  1,  2;  Hobbakd  ahd  Win»  6;  PAxnxioii. 

C0X7BT  MARTIAL. 
See  JuDonHTS,  0. 

COVENANTS. 

h  OoTBtAim  voB  QuzR  Ekjotmemt  Ritk  wna  thx  Luni,  and  pa«  ta  • 
parohaaer  by  m  qutdaam  deed  from  the  gnrntee.    Htmi  ▼.  AmUUm^  28S. 

2.  Gbaxtxb  am  Land  umDm  Duo  with  CknrxNAMT  vox  Quibt  BirjoTinQfT 
haa  no  right  to  give  it  up  voluntarily  to  a  atranger  who  daima  by  title 
paramoont,  nor  OTen  to  pay  off  an  alleged  ineumbranoe,  without  anit, 
and  then  reaort  to  his  action  upon  the  ooTsnant.    Id, 

S.  iHiiBPXirDKRT  GovnrANTB.— Where  plaintiff  takea  a  note  lor  porchaae 
money  of  landa,  and  defendant  takes  a  penal  bond  that  a  lawfol  title  ba 
given  him,  which  are  whoUy  independent  and  disconnected,  each  has  an 
aotion  on  his  own  seonrity  for  the  non-parfonnanoe  of  the  other  part^^ 
and  performanoe  on  one  side  is  not  a  condition  precedent  to  performanoa 
on  the  other.    Martin  ada.  Bo6o,  687. 

Baa  AoBNOT,  2;  Damaobs;  Dbkds,  1;  EQumr,  8, 10;  Fraud,  1;  Judoxdivb, 

11,  13;  MxBOXB. 

CREDITORS*  BILLS. 
See  Corporations. 

CRIMINAL  LAW. 

1.  BmiKO  OB  Going  about  Armed  with  unusoal  and  dangerona  weapons,  ^ 

the  terror  of  the  people,  is  an  offense  at  the  common  law.  The  atatate  ol 
Northampton,  2  Edw.  IIL,  c.  3,  was  merely  an  afi&rmance  of  the  oommoB 
law.    StaU  V.  ffurUly,  416. 

2.  Dkolarations  of  Defendant  of  his  Intent  to  Kill  or  iniore  a  certain 

person  are  admissible  under  an  indictment  charging  him  with  going 
about  armed,  with  intent  to  do  injury,  aa  a  part  of  the  offense.    Id, 
%,  OuN  IS  AN  Unusual  Weafon  wherewith  to  be  armed  and  clad,  and  it  is 
an  offense  to  carry  one  with  eyU  intent;  though  citizens  are  at  liberty  to 
carry  them  for  any  lawful  purpose.    Id, 

4.  One  can  not  be  Indicted  for  Making  Representations  which,  though 

false,  could  not  have  misled  the  person  to  whom  they  were  made,  had  he 
exercised  common  prudence  and  caution.    People  v.  WiUkuns,  258. 

5.  AoooMPUGS,  Who  Gives  Testimony  Fairlt  and  Openly,  has  no  right  to 

demand  from  the  court  in  which  he  is  tried  for  the  same  offense,  a  reoom- 
mendation  to  the  ezeoutive  for  a  pardon.    CommomneBtUh  v.  Dabnqft  717* 
Doossnn  of  Amu>TBMXMT  dobs  not  Prevail  in  this  state.    Id* 

See  CoKSPiRAor. 

CRUELTY. 
See  Marriage  and  Bivoroi,  1. 
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DAMAGES. 

L  Qunnoir  as  to  Quantum  of  DAMAon  can  not  bb  Baisxd  bt  Motxov 

fOB  NoHSUZT  to  as  to  faring  it  up  on  «rror,  if  the  plaintiff  is  entitled  al 

leaet  to  nominal  damages.  LUUe  v.  ffoyt,  360. 
2.  MxABUBB  OF  Damaobb  IN  AiOTioN  FOB  Bbxach  OF  CoYBNANT  against  in- 

onmbrancai,  ia  the  amount  of  the  purchase  money,  vith  interest  thereon 

from  the  time  when  the  Tendee  oeaaed  to  be  in  perception  of  the  profits^ 

aetoal  or  potentiaL  PaiUnon  v.  Steuxurt,  58d. 
S.  Mbasubb  of  Daxaobs  fob  Bbbach  of  Wabjuntt  of  Tfdlb  is  the  eon- 

sideration  price  with  inteiestk  and  not  the  Talne  of  the  land  at  tb»  time 

of  eriction.    EOioU  v.  Thompmm^  630. 

i.  liBASURB  OF  DaXAOBS  FOB  BbBACR  OF  WaBBANTT  OF  BOUBDNBBS  On  the 

sale  of  a  horse,  is  the  difference  between  his  yalne  aft  the  time  of  tha 
sale,  supposing  him  to  be  sound,  and  hisyalue  with  the  deleet  oompbdned 
of;  and  a  ohaige  to  the  juiy  that  the  true  measure  of  damagei^  in  sooh  a 
esse,  is  the  difference  between  the  price  paid,  and  the  valme  with  the 
defects,  is  erroneous.    Gary  v.  Ommant  299. 

lb  liBABUBB  OF  DaMAOBS  FOB  YbNDOB's  FbAUDULINT  MlSBnBKBBTATIOBB 

as  to  the  condition  and  situatbn  of  the  land  sold,  is  the  difforanoe  be- 
tween the  contract  price  and  the  actual  yalme  at  the  time  of  sale.     Vm 
3pp§  T.  Harriton,  814. 
8aa  Ajmuasi  Indbknitt,  2;  PiiBAi>iNo  and  Fbaoxiob»  1}  BanHxrWt  ^7$% 

DAKOEBS  OF  THE  BIVEB. 
See  Common  Cabbtbbh,  7. 

DANGERS  OF  THE  SEA. 
See  Shifpqio,  2. 

DEBT. 
8sa  ErAXM  OF  DbOIABBD  PBteONS,  6;  PLBADINO  AND  Pbaorci^  8|  Wotfi  Sk 

DBOLABATIONa 
Hoe  EviDBNGB,  3,  4^  8,  0. 

DECREES. 
Sea  Jubombhib;  Pubadino  and  PBAonoa»  18. 

DEDICATION. 

L  Ko  PABsrouLAB  FoBM  OF  Dbdtoation  is  NBOBflSABT,  DOT  is  ll  sssmitisl  to 
its  validity,  that  the  land  should  be  in  the  actual  use  or  occnpation  of  the 
public.     Dummer  ads.  Den^  213. 

2.  Land  is  Sufficibntlt  Dbdigated  when  the  owner  of  a  tract  which  has 
been  mapped  out  as  a  city,  marks  it  on  the  map  as  public  land  reserved 
from  sale,  and  it  is  regarded  by  the  public  and  the  grantor  as  reserred 
for  a  public  market-place,  though  it  is  partly  imder  waler  and  has  boI 
been  used  by  the  public.    Id, 

8.  Dbdioation  of  Land  does  not  Oabbt  thb  Fbb  where  the  pablio  oonld 
enjoy  the  premises  for  the  purposes  intended  as  fully  without  as  with  ik 
Id. 
Am.  Deo    Vol..  XL—  1 
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C  Wbsbsa  PABTrCoNYm  Lahd  Dbdicatkdto  ihk  Pubuo,  the  fee  to  the 
land  ptmm,  tabjeet  to  the  legal  right  vetted  in  the  pablio  to  the  poem 
don  and  nee  of  the  land.    Id. 

6.  OwinnxATBxDiOATBLAVDToPusuoUnsr  Ainr  AoraoiBeiantlyevino- 
ing  hia  intent  withoat  a  previoiia  advene  naer,  and  maj  alao^  It 
leatriot  the  enjoyment  to  partionlar  ■eaaoni.    Chwen  v.  PkUadelpkia 
ehemge  Oo,f  4B9. 

iL  Lbatdto  liAin)  Anjomvo  Sibbmt,  Opxbt  vob  Owraft%  CkunrBvmvQi»  xb  w% 

DBIICU9EI0M,  hot  a  mere  revocable  lioenae  to  the  pnblio  touaitaaafoo^ 

way.    Jd. 

See  lfiiaofMBn^2. 

DBBDS. 

L  OoOTBAOT  to  Dmm  A  **GooDAitp8ujfimJUiTD«Ms  wttiioovenantBef    • 
wairanty,**  will  be  held  to  mean  a  good  and  eafficient  Utk^  when  it  if- 
peara  from  the  agreement  and  tiie  attendant  eiroomstanoea  that  aoeh  waa 
the  intention  of  the  partiea.     TindaU  ada.  i>Bii,  220. 

2.  DmHDAHT  Admits  PLAnmiv's  Tttli  sr  BziounoK  of  boob  AoBn> 
MBTT,  and  oan  not  afterwards  deny  it;  and  the  pUunttfT  is  not  bonnd  ta 
prodooe  farther  evidence  of  title  than  the  agreement.    Id, 

tL  Pabol  SviDKNon  18  Ai)ina«TBL»  to  Explain  DisGRipnoN  or  a  Dbxd  in 
order  to  apply  it  to  the  eabject-matter  of  the  grant.  Doe  v.  Jaekaotit  107. 

i.  Addition  or  Palsb  ok  MmAXSN  I)ssobiption8  in  a  deed  will  not  frna- 
trate  the  grant,  if  there  are  others  saffidently  dear  to  identify  the  thhig 
intended  to  be  granted.    Id, 

6.  OoNTETANOBKxvKBRaooBDXD  IB  BmoTUAL  to  vest  tiie  title  in  the  grantee 
as  against  the  grantor,  though  afterwaida  lost  or  destroyed;  and  when 
followed  by  a  long  and  uninterrupted  possession,  it  f umishee  a  saffidsnt 
presumption  against  any  claim  of  the  grantor's  creditors.  Wade  v. 
Ortemooodf  760. 

Ob  Whsrb  a  DasD  has  bxbn  Loer,  the  exeoation  of  another  will  be  decreed. 
id. 

See  AaBNOT,  2;  Bona  Fidb  Porowabmmi,  4;  BouNDABiBSy  1-3;  OovsvAif^ 
2}  MintGB»;  Naiob;  Paxinibship,  4-7;  Spbodio  Pippomujwml 

DAFAULT. 
See  Plbadino  and  PBAoncoi,  20. 

DJfiFJLNlTlONS. 
Sea  GoMiioN  Cakbibbh,  16;  OoBMonvTumAL  Law,  OL 

DELIVBBT. 
Sao  GoMiioN  OiRHnmH,  14;  Salm,  M;  BHaraOt  8. 

BEBIAND. 

Sao  AoiNor^  6;  Banks  and  Bankino,  2,  8;  KBOonABUi 

Subbttship,  0. 

DEMURRER. 
See  Plbadino  akd  Practicb,  8,  28;  Sbt-oki^  A. 
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DEPOSITIONS. 
See  EviDXNCB,  10,  11. 

DESCRIPTIONS. 
Bouhbabus;  Dexds,  3,  4;  BziocTioiiSy  1,  i. 

DEVISES. 
SmWilus. 

DISHONOR. 
Bee  Nmotubls  Instbuiiibtb. 

DIVORCE. 
See  Mabuaob  and  Ditobob. 

DOWER. 

BunrqiniBiiBnT  ov  Dowxb  bt  ak  Intant  Fxmb  Covbbt  fa  not  bindipg 
upon  bflr;  emd  may  be  avoided  after  the  death  of  her  hnaband,  without 
repaying  any  part  of  the  purchase  money  paid  to  her  hnabend  by  hfa 
sendee!.    liarkkam  v.  MerrtU,  76. 

See  Pabtkebship,  3. 

DUE  PROCESS  OF  LAW. 
See  CoNSTXTcnoNAL  Law,  6. 

EASEMENTS. 
8ee  Adtbbbb  PoesBsnoM,  2;  Constitutional  Law^  A. 

EJECTMENT. 

1.  BnodODiT  MAT  BB  K^AiNTAiNBD  AGAIK8T  OwNBB  ov  Fbb  when  the  plaint- 
iff fa  entitled  to  the  poeaeseion  of  the  premiees.    Dummer  ads.  jDeii,  211^ 

SL  Ejbotmbiit  mat  bb  Maintainbo  roB  Land  Dbdigated  to  thb  Pvbuo  be- 
fore the  passage  of  an  ordinance  appropriating  the  land  for  the  purpose 
specified.    Id, 

S.  Dbtbndaiit  IV  Ejbctmbnt  is  Esiofpbd  to  Dent  PiAurrnrr's  Tetlb  whea 

he  baa  once  admitted  it»  without  fraud  practiced  upon  liim.    TmiaU  ads. 

i>ea,220. 

See  Injunctions,  2. 

ELECTIONS. 

1.  Blbctions  abb  not  Games  within  the  Meaning  or  thb  Statute  against 

games  and  gambling  devices.    Hickenon  v.  Benson,  115. 

2.  Bets,  Pbevious  to  an  Election,  upon  its  Event,  or  made  subsequently 

upon  matter  connected  with  the  canvass,  are  illegal  and  void,  upon  prin- 
ciples of  public  policy  and  morality.  Id, 
S.  Bets  on  Elections  can  not  be  Determined  at  Law;  the  courts  leave  the 
parties  as  they  find  them,  unless  the  party  rescind  the  contract  before 
the  event  fa  known  upon  which  the  wager  depends.  In  the  event  of  suck 
reecission,  the  party  rescinding  may  recover  the  amount  which  he 
gered.    Id, 
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4.  Brs  on  EuBcnoNS. — ^The  ntle  that  a  pencm  may  declare  his  disMnt  fraoi 
an  illegal  wager  before  the  e^ent  happens,  and  recover  back  his  mooej, 
does  not  apply  if  the  relative  condition  and  chance  of  the  two  parties 
is  materially  changed,  or  the  valne  of  the  risk  is  greatly  altered;  then 
the  role  poUior  comiMo  d^endeiUia  prevails.    Id, 

Sb  MoNXT  Yoluhtarilt  Paid  itndbb  Void  Contbaot  can  not  be  reoovend 
baok.  And  therefore,  the  creditor  of  one  who  lost  money  on  an  aleetion 
bet  and  paid  it  over  to  the  loser,  oan  not  recover  it  baok,  by  meana  of  a 
foreign  attachment.    Speiae  r,  lieCoy,  679. 

EMINENTDOMAIN. 

L  PUTAn  PnopiBTr  oah  not  bs  Taken  iok  a  Pbitatb  Pusron,  #illioat 
consent  of  the  owner.     Taiylor  v.  Porierf  2274. 

ti  PUTATB  BOAD  CAN  NOT  BE  LaID  OUT  WITHOUT  THE  CONBBNT  of  the  OWnST 

of  the  land  over  which  it  passes,  and  a  statnte  which  anthoriaes  a  private 
road  to  be  laid  out  over  the  land  of  a  person,  witi&ont  his  oonaent^  is  mi- 
oonstitational  and  void.    Neuson,  C.  J.,  dissenting.    Id. 

tb  General  Grant  or  Legislative  Power  does  not  Authobize  the  legisb* 
tore  to  take  the  property  of  one  person  and  give  it  to  another,  either  witii 
or  without  compensation.    Id, 

i.  Where  Lands  are  to  be  Taken  under  Statute  AuTBORirr,  in  derog^ 

tion  of  the  common  law,  eveiy  reqnirite  of  the  statnte  having  the  ssoh 

blanoe  of  benefit  to  the  owner  most  be  strictly  complied  with.    Sharp  v. 

Joktuon^  269. 

ENLISTBCENT. 

See  CoNTRAcm,  8-7. 

EQUITY. 

1.  BQumr  IB  Anoillart  to  Law  in  Aiding  Credftobs  by  judgment  and 

ezecmtion  in  onr  own  courts,  where  it  is  necessary  for  their  sstisfartina. 

McLurt  V.  Beneenif  437. 
ti  F^uiTT  will  not  Interpose  to  Aid  Creditors  by  a  foreign  judgment  oa 

the  ground  of  necessity,  where  the  necessity  arises  from  a  defect  in  tlie 

law  of  the  country  to  which  all  the  parties  belong.    Id. 
IL  Bill  is  not  Multifarious  in  which  all  the  complainants  are  crediton  of 

the  same  party,  and  seeking  to  subject  the  same  fond  to  their  daiBM. 

Conutoek  v.  Rayford^  102. 
i.  Creditor  hat,  without  a  Judgment  at  Law,  have  a  frandnkot  ade  asl 

aside  under  the  Mississippi  statute:  How.  k  Hutch.  620.    Id. 
&  Non-residbnts  may  Maintain  a  Suit  in  Chancert  sgainst  noD-resldnt 

defendants,  provided  there  is  one  resident  defendant.    Id, 
iL  Chancery  has  No  Jurisdiction  over  Persons  of  Non-rbsidsht  Db- 

FENDANTS,  nor  over  their  property  within  the  state,  unless  given  by^stat- 

ute,  when  there  has  been  no  previous  judgment  at  law  within  the  statau 

Zecharit  v.  Bowers,  111. 
7*  Jurisdiction  over  the  Land  of  Non-resident  DEnNDANTS»  sitaals 

within  the  state  of  Mississippi,  has  been  given  in  equity  by  statnte  beim 

obtaining  a  judgment  at  law.     Id, 
8b  Chancery  will  Grant  Keuef  to  a  Defrauded  Vendee  upon  a  oov« 

enant  of  seisin  in  the  deed,  if  the  vendor  is  utterly  insolvents 

V.  Morgan^  626. 
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9l  Equttt  Pbiob  in  Point  or  Timb  must  Prbvail  in  poiot  of  right.    Id, 

10.  Equity  will  not  Gbant  Bslxbt  to  Vendeb  in  PoessssiON,  with  cove- 
nants of  warranty,  in  the  absence  of  fraud  or  eviction,  bat  will  grant 
snch  relief  when  the  vendor  or  hia  personal  representatives  have  agreed 
to  an  abatement  in  the  purchase  prioe.    ElUoU  v.  Thompmm,  630. 

11.  SQurrr  will  not  Intxrvxbb  to  Restrain  the  Bbeaoh  07  a  0>ntkact 
or  to  redress  it,  where  the  remedy  at  law  is  adequate.    SmUh  v.  PetUi^ 

Bee  OonvoBATiONB;  Impbovbmsnts;  Mobtgaoes;  Pabtition,  1,  2;  Sbt-ovfi 

Spbcdio  Pebvobuance. 

ESTATES  OF  DECEASED  PERSONS. 

L  Adionibtration  or  an  Estate  as  Insolvent  is  Good,  although  the  aama 
afterwards  turns  out  to  be  solvent.    Tieknor  v.  flarrisy  180. 

2.  Legatees  can  not  be  Compelled  to  Refund  to  an  Exboutob  where  he^ 
mistaking  the  value  of  the  assets,  voluntarily  paid  them  their  legaeiea» 
there  being  no  creditors  of  the  decedent,  but  his  estate  turning  out  in- 
adequate for  the  payment  of  the  legacies.    Ikwia  v.  Newman,  764. 

S.  Legatees  Who  have  been  Paid  their  Leoagiss  are  bound  to  refund  a 
ratable  part  thereof,  if  debts  are  presented  to  the  executor  or  admin- 
istrator, more  than  sufficient  to  exhaust  the  residuum  after  such  legadei 
have  been  paid.     Tichnor  v.  Harris^  186. 

4.  Remedy  against  the  Legatees  is  Cut  off  by  failing  to  present  the  claim 
to  the  commissioner  within  the  time  limited  by  statute,  notwithstand- 
ing such  claim  depends  upon  a  contingency  which  has  not  happened.    Id, 

8.  AiOTioN  OF  Debt  on  a  Claim  against  a  Deceased  Debtob  should  not  be 
brought  against  the  heirs  and  devisees  jointly,  if  the  heirs  take  nothing 
by  descent.     Id, 

Ob  Whetheb  a  Cbedttor,  whose  Claim  Depended  upon  a  Gontingenot, 
can  in  any  case  come  into  equity  to  enforce  payment  against  legatees 
who  have  received  their  legacies,  qucBre.    Id. 

7*  Legacies  abb  Reached,  fob  the  Payment  of  Debts,  through  the  ex- 
ecutor or  administrator,  by  the  latter's  retaining  the  same  until  the  debts 
are  paid.    Id. 

See  Bonds,  8;  Pleading  and  Practice,  22;  Wills,  27,  28w 

ESTOPPEL. 

1.  Onb  Who  is  Present  and  Sees  Another  Sell  Property  to  which  tiie 

former  has  title,  without  objecting  to  such  sale  or  disclosing  such  title, 
may  be  estopped  by  his  silence  from  setting  up  his  title.  To  work  such 
estoppel  it  must  appear  that  the  sale  was  made  with  full  knowledge  on 
the  part  of  the  owner.     WcUldjis  v.  Peck,  156. 

2.  Party  is  not  Estopped  from  Asserting  his  Title  by  reason  of  his  pres- 

ence at  a  sale  without  having  made  any  objection,  unless  the  subject- 
matter  of  the  sale  is  something  in  which  his  interest  is  direct  and  imme- 
diate. If  his  interest  depends  upon  an  intermediate  interest  which  ii 
not  affected  by  the  sale,  he  can  not  be  estopped.  Id. 
See  Assignment  of  Contracts,  3;  Ejectment,  3;  Landlord  and  Tenant,  1} 
Partition,  3;  Pleading  and  Practice,  26,  27. 
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EvianoN. 

See  MoBTOAon. 

EVIDENCE. 

L  CtouBXBwnxTiJn  Judicial  NoTxcs  or  THsEznnvcaovCkmroRAnovt 
fonned  iiodar  the  laws  of  their  own  state,  bat  not  of  foreign  oorpocn- 
tioDB.    LewU  y.  Bank  qf  Kentucky,  409. 

5t  TwTDf ovT  OF  A  JuDox  THAT  THE  Ck>uBT  Vebbaixt  Obdkbkd  an  act  to 
be  done,  ia  inadmiaaible;  the  reoords  of  the  coort  are  the  evidenoe  of  tit 
official  acts.    liedUn  v.  PUtUe  Co,,  135. 

S.  DaoLASATioNS  09  A  Pabtt  TO  THX  RjKiosD  ABB  AsifiBSiBLX,  if  agunst  hia 
intereet,  although  he  appear  to  be  only  tmatee  for  a  third  perMo.  Tern- 
ney  v.  Ihans,  194. 

L  Dbolabationb  of  a  Quabdian  ooKOXBimro  thb  Owmbbsuif  of  proper^ 
porohaaed  by  him,  made  at  the  time  of  each  pnrohaae»  are  admiiniWe  in 
evidenoe  aa  part  of  the  res  ffetUB.    Id, 

&  PXBSONAL  Pbofxbtt  ON  THX  Land  OF  A  Wabd^  poTohaaed  and  placed  theva 
by  hia  gnardian,  moat,  prima/<ieie,  be  oonaidered  aa  the  ward'a.  Soidi 
preanmption  may  be  overoome  by  evidenoe,  and  to  that  end  the  deblara- 
tiona  of  the  gnardian,  aa  indicating  hia  intention,  may  be  giyen  in  evi- 
denoe.   Id, 

IL  Tax  Poer-MABK  upon  an  Envxlopx  is  not  Conolixbivx  Etidxnox  of  the 
time  of  ita  deposit  in  the  poat-offioe;  it  may  be  ahown  that  the  depoelft 
waa  made  at  a  time  different  from  that  which  the  poat-mark  woold  indic 
cate.    UlUe  ▼.  CommerckU  Ba/nk,  63. 

7.  Mkdioal  Txstimont  should  be  Qivxn  with  Gbxat  Cabx  and  reoeived 
with  the  utmost  caution,  and  unleaa  austained  by  reaaona  drawn  from 
facta,  ia  entitled  to  Uttle  weight.     Clark  v.  State,  481. 

8b  Dkolabations  of  Fobheb  Owneb  RxsPEcnNO  his  Intsbbst  are  genenlly 
admiaaible  against  those  claiming  under  him  by  title  aubaeqnent;  but  his 
dedarationa  after  parting  with  hia  interest,  or  which  are  overreached  by 
the  purchase  of  one  claiming  under  him,  are  not  admissible;  aa  whe'/a 
the  declarations  are  made  after  the  docketing  of  a  judgment  against  suck 
former  owner,  and  are  offered  in  evidence  against  a  subsequent  puxohaaer 
under  the  judgment.    Padgett  v.  Lawrence,  232. 

9.  Declarations  of  Third  Person  Respectinq  Title  to  land  are  not  ad- 

missible to  establish  or  destroy  the  title,  or  to  prove  or  disprove  a  trust 
in  the  land,  unless  made  in  the  presence  of  the  holder  of  the  Legal  tatle» 
and  expressly  or  tacitly  assented  to  by  him.    Id. 

10.  Deposition  ob  Witness  should  be  Objected  to  at  Tmx  of  offering  to 
read  the  deposition  or  swear  the  witness;  if  once  admitted,  the  court  oan 
not  take  either  from  the  jury  by  instruction.     Doty  v.  Strong,  773. 

11.  Time  of  Eetubnino  a  Deposition  into  Court  is  not  limited  by  any  rule 
of  court  or  of  law;  and  the  fact  that  it  was  not  returned  for  two  months 
alter  it  was  taken,  and  then  but  four  days  before  the  trial,  is  no  objection 
to  its  admission.     Id. 

See  Adverse  Possession;  Alteration  of  Instrumbntb;  BoundabiB8»  4,  6; 
Common  Carriers,  16;  Costs,  2;  Criminal  Law,  2, 6;  Insanitt;  Judo* 
MENTs,  1,  11-14, 18;  Jury  and  Jurors,  1;  Nxgotiablx  iNSTBUiixinB,  7| 
New  Tbial;  Pleading  and  Pkactioe,  23:  Sales,  1,  8;  Ueaok;  Wtum, 
2,9. 
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EXECUTIONS. 

L  Idmr n VowwornVmaaacAXSTYt  nr  thb Wokdb,  " Levied  thia axeoatum on 
ihrae  tnoti  of  land;  one  tract  oantaining  three  hundred  acres,  one  trad 
forty  or  fifty  acres,  one  other  tract  containing  one  hundred  and  ten  acres, 
as  the  property  of  Haywood  Cozart,  all  in  the  county  of  Carroll.  See  ad- 
vertisement in  newspapers  for  description."    Taylor  v.  Cctsartf  666. 

ti  DnoBiBiNO  Land  Letibd  ufon  bt  Msbelt  Rxtxbbing  to  AovxBTm- 
mm  in  paper  is  not  sufficient,  and  the  levy  is  void  for  unoertaintyi 
alUer,  if  the  xeference  had  heen  toa  deed  of  record,  or  facts  on  the  ground 
capable  of  prool    Id, 

tL   PX1UK>N  MAT  ClOBX   OuTIB   BoOB  OV  HU  HotTHB  AGAINST  SkBBZW  who 

comes  with  an  execution,  at  the  suit  of  a  private  person,  to  seise  his 

goods  therein;  and  the  fact  that  the  defendant  in  the  execution  was  not 

in  the  house  at  the  time  the  sheriff  entered  does  not  alter  his  ri^ts. 

OurtUr.  Hubbard,  7S2. 
4»  SmBDV  Who  Bnisbs  Houbb  nt  Violation  am  Law  is  not  justified  in 

seising  the  owner's  goods  therein,  where  such  entry  and  seisure  cbnsti* 

tnte  one  oontinuons  aot.    Id. 
A.  Levt  undbb  EzBocnoN  upon  thb  PBOPXBirr  of  one  of  the  defendants  in 

a  joint  Judgment  is  prima  faeie  a  satisfaction  thereol    Kenhaw  v.  Mmr- 

ehautt^  Batik,  70. 
IL  Bight  or  AonoN  Aoobubs  upon  thb  Levy  upon  thb  Pbopsbtt  of  one 

defendant  in  a  joint  judgment  against  his  co-defendant,  in  the  same  man. 

ner  as  if  he  had  satisfied  and  discharged  the  judgment  by  apayment  in 

money.     Id. 
T.  Sbbbdv  18  NOT  Liablb  10B  GasuaIi  Loss  ovQoQDBBT  FiBB  aUsT  a  seisurs 

on  execution,  though  he  leaves  them  with  the  debtor,  taldng  n  receipt 

from  a  friend  of  the  latter  promising  to  deliver  them  on  demand  or  to  pay 

the  amount  of  the  execution.    Oonira,  Cowbn,  J.     Browning  v.  fToii- 

/or(f,3e9. 
ti  BaoBiFTOB  07  Goons  Sbosbd  on  Bxxodtion  18  Obdinaby  Bailbb  only,  and 

is  not  liable  as  an  insurer,  even  though  he  be  the  debtor  or  afriend  of  the 

debtor,  unless  his  contract  is  very  special  and  explicit.   Ckmira,  Oowbn,  J. 

Id. 
t.  Powbb  or  Shbrub  to  EzAorlNBBMNrrTVBOMBBOBiPTOB  beyond  his  own 

liaUHty  to  the  creditor  denied  by  Nbuon,  C  J.,  and  Bbonbon,  J.    Id. 
lOi  Bbtubn  op  a  SHEBivr,  Showing  Dub  Bzboution  of  t^Jleri/adoi,  can  not 

be  diq^ted  on  a  motion  to  amerce  such  officer.    The  faithful  dischacge 

of  the  sheriff's  obligations  can  only  be  inquired  into  in  an  action  for  a 

false  return.    Bank  of  CfaUipolU  v.  Domiffan,  476. 
11.  iBBBouLABirr  nr  Ezbodtion  Salb  can  bb  Takbn  Adtantagb  or  cnlgr 

by  the  owner  of  the  property  and  thoee  claiming  under  him.    ffoUoweU 

V.  SUnner,  431. 
18.  Pubohasbb  at  Shbbiit*8  Salb  is  Entitlbd  to  Bbnt  of  premises  from 

the  day  of  his  purchase.    Bw^fdet  ads.  JNfay,  602. 
18.  Tbnant,  with  NonoB  or  Shbbivt's  Salb  of  F^uaasBS,  voluntarily  pay* 

ing  rent,  accruing  since  the  sale,  to  prior  landlord,  is  not  thereby  di»* 

charged  from  paying  such  rent  to  the  purchaser.    Id. 
M.  Patxxnt  to  thb  Attobhst  of  thb  Plaintdv  in  BzBOunoN  dlMsbaigea 

the  sheriff  who  has  coUeoted  money  under  the  execution;  unless  he  haa 
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been  notified  by  the  plaintiff  that  he  has  chanpied  hie  attorney,  or  thai 
the  money  is  not  to  be  paid  to  him.    BuUer  v.  Jones,  82. 

Ifi.  Pabtt  Lobu  Bight  or  RsDEifpnoN  of  property  sold  mder  erniwcaiioa, 
IlioDgh  the  Tendee  pnrohases  with  the  object  and  under  a  parol  agreement 
to  permit  the  ezeoation  debtor  to  redeem,  when  the  latter,  sftw  being  in 
possession  for  some  time,  ezeoates  a  oovenant  to  abandon  all  pnnanBniou 
or  right  to  possession  of  the  land.    Combt  y.  LiUle,  207. 

UL  Bight  of  Rbdbitptioh  or  Lakd  Sold  ottder  Exkcutiov  esdsts  when  ths 
land  is  sold  at  a  low  fignre,  and  others  do  not  bid  beeaose  it  was  nnder^ 
stood  that  the  pnrehaser  was  baying  it  for  the  exeeatioD  debtor.    Id, 

17.   PUBOHABSR  AT  EZBOUTION  SaLB  MUST  RbLT  lOB  TlTU  OK  TBB  WbIT  OD 

whioh  the  oale  was  made.  Though  the  offioer  had,  at  the  tune  of  tlie  sali^ 
other  and  senior  writs  in  his  hands  against  the  defendant,  the  pnichaser 
osn  not  invoke  their  lien.  His  title  is,  however,  good  against  the  plaint- 
iff! in  SQch  senior  writs,  and  their  remedy  is  against  the  sheriffL  McKen 
T.  QaHh,  725. 

18l  To  Dbsob  a  Seoond  Fi.  Fa.  bkpdbe  THsBaruiur  ofthx  Fibst  isimgnlar^ 
bat  does  not  render  the  seoond  ^./o.  void.    SuOb  v.  Page^  008» 

See  Agknoy,  7;  Attaohmuttb,  2;  Boin>s,  3;  Oobpobatiohs,  1,  2;  Oo-tbm- 
AKor,  2;  HnsBAKD  ANB  WiFB,  8;  JuDGMBMTB,  32,  S3;  Lahdiobd  AHB 
Tbnamt,  7. 

EXECUTOBS  AND  ADMINISTBATOBS. 

L  Bxhodtob  OB  Adkihistbatob,  at  Oomkok  Law,  ooold  not  sell  the  rssl 
estate  of  the  deceased  for  the  payment  of  his  debts  nnless  expressly 
charged  for  that  purposei  Such  real  estate  descended  to  the  heir  of  the 
deoeaaed.     l%cknoT  v.  Hamis,  186. 

2.  Admimibkbatob's  Salb  or  Pebsonautt  8houi.d  bb  on  Day  PBaacBZBBD 
in  the  order  of  ssle;  bat  the  order  does  not  entirely  exeJade  disoretion 
on  the  part  of  the  administrator;  and  if  oiroomstanoes  Jnstify  it»  he  will 
be  warranted  in  postponing  the  sale.    Lcumb  v.  Lamb,  618. 

S.  Whbbb  Salb  is  Posxponed  by  ADKnnsTBATOB  to  a  different  date  from 
that  prescribed  in  the  order  of  sale,  it  is  inoombent  on  him  to  ahow  thai 
he  exercised  a  soond  discretion,  and  acted  with  a  view  to  the  best  intei^ 
este  of  all  the  parties.    Id. 

i.  ABMiNmrBATOB  HiBiNO  OUT  Fbopbbtt  wiTHoiTT  Taxino  SioiTBrrYexcepI 
the  note  of  the  person  to  whom  it  is  hired,  is  liable  for  the  loss  sustained 
in  oonseqaenoe.    /tf. 

A.  Fbaud  in  an  Aohinistbatob,  tending  to  defeat  the  ends  of  his  tmst>  ren* 
ders  his  acts  void,  and  they  will  be  set  aside  at  the  instsnce  of  any  party 
in  interest,  where  the  application  has  been  made  at  the  esrliest  oppor^ 
tnnity,  and  before  any  righto  have  aocmed  to  innocent  third  parties. 
PlaiUen^  Bk.  t.  NeOy,  61. 

t.  Idbh.— Pubchaskb  at  an  Aokinistbatob'b  Sale,  before  he  has  paid  the 
amount  of  his  bid,  has  acqoired  no  right  whioh  will  prevent  a  oonrt  from 
setting  aside  the  sale,  where,  owing  to  the  frandolen^  devices -of  the  ad- 
ministrator, he  has  been  enabled  to  bid  in  the  property  at  mnoh  below  its 
real  value.    Id, 

7.  Attempt  or  Administbatob  to  Sboubb  thb  Fbopbbtt  to  the  family  of 
the  decedent  at  an  under-prioe,  by  discouraging  bidding  at  his  sale  tliereol^ 
is  fraodolent;  and  if  so  fsr  successful,  that  at  snoh  sale  the  property  is 


Index.  809 

\M  in  trust  for  the  family  «t  much  below  its  value,  the  sale  will  be  set 
aside  at  the  instance  of  any  oreditor  of  the  estate  to  whom  damage  is 
thereby  threatened.    Id, 

8.  EzzouTOBS  IwvjMTUio  zv  Unixid  Btatu  BaNK  Stock  moneys  which  they 
axe  directed  by  the  will  to  pat  '*on  interest  to  be  well  seemed,"  and  to 
pay  the  interest  annually  to  the  testator's  wife  during  life,  the  principal 
to  go  to  his  children,  are  liable  to  the  legatees  over  for  a  loss  of  the  sum 
so  invested,  by  the  depredation  of  the  stock,  with  legal  interest  thereon 
from  the  time  the  legatees  became  entitled.    Nyu*B  EsUUe,  498. 

tl  OuAADiAK  or  iNVAirr  LdBOATSES  ExTBEssiNO  Favobablb  Opiniok  or  In- 
YXBXMUiT  by  executors  in  bank  stock,  of  moneys  to  which  the  infanta  are 
entitled,  does  not  thereby  agree  that  the  moneys  shall  be  so  invested,  so 
as  to  debar  hiB  wards  from  holding  the  executors  liable  for  a  loss  by  de- 
predation.   Id, 

10.  StATUTORT  CONSTBUCnON. — COICFXNSATION  OV  AK  EXKJDTOIt  OB  ADUNIB- 

nuxoB  MUST  BB  Detebuinxd  by  RxFXBKNaB  to  the  valne  of  the  estate 
administered  upon,  where  part  thereof  may  have  escaped  appraisement, 
notwithstanding  the  statutory  direction  that  such  compensation  shall  be 
a  percentage  upon  the  appraised  value  of  the  estate.  MerriU  v.  Moore^  60. 

11.  Tna  07  Allowancb  of  Compensation  to  an  executor  or  adminis- 
trator should  be  upon  the  final  settlement  of  the  estate.    Id. 

12.  PuBCHASB  BY  AoENT  07  AN  Administratbiz,  FROM  HIS  Pbikoipal,  where 
he  is  shown  to  have  practically  conducted  and  had  control  of  the  admin* 
istration,  does  not  bind  the  beneficiariea,  and  they  may  have  such  sale 
set  aside  on  repayment  of  the  purchase  money  with  interest*  and  the  pur- 
diaser  oompdled  to  accoimt  for  the  rents  and  profits.  Buddet  v.  L<nf€rty, 
762. 

See  EsxATis  or  Dbgbabed  Pebsons;  Pleadino  and  Fbaoticb,  22. 

EXPERTS. 
See  Inbakity,  1,  2;  EviDnroB,  7. 

FACTORS. 

L  Faotob  has  Libn  ob  Right  ov  Retention  fob  Gbnxbal  Balanob  due 
from  his  prindpal,  on  the  property  in  his  hands.    Knapp  v.  Alvord,  241. 

2.  Factob  Who  Takxs  Notes  in  his  own  Name  for  goods  of  his  principal, 
and  discounts  them  for  his  own  accommodation,  makes  them  his  own, 
and  will  be  liable  to  the  principal  for  the  amount  of  the  sales,  in  the 
event  of  the  insolvency  of  the  purchaser.    Myers  v.  SiUriken,  538. 

FALSE  IMPRISONMENT. 

Action  fob  Falbe  Impbisonmsnt  is  in  its  Natubx  Tbansitoby,  and  the 
courts  of  this  state  have  jurisdiction  of  such  an  action,  brought  to  re- 
cover damages  for  an  arrest  under  a  warrant  issued  to  enforce  the  colleo- 
tion  of  an  illegal  tax  of  another  state.    Henry  v.  Sargeant,  146. 

FALSE  REPRESENTATIONS. 

See  Cobts,  3;  Cbiminal  Law,  4;  Damages,  5;   Fraud,  2;  NsoonABui 

Instruments,  6;  Set-off,  7,  8; 
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FEE  SmPLB. 
8m  DnoiGATioir,  8»  4. 

FEME  OOVERT. 
8m  Miimnm  Womkn;  Statutr  of  Lemitatiohb,  6^  8. 

FERBIES. 

L  FnotT  18  AS  Inoobk>bxal  Hsbeditaxxht  aoqnired  from  the  pablio,  tiUbu 
hj  ipMial  act  of  the  legislatare,  or  by  some  other  competent  Mitfaority« 
wider  the  provirioiis  of  a  general  law.  It  includee  the  exdosiTe  priiilege 
of  transportation,  for  tolle,  across  a  waterconrse,  and  also  the  nse»  te 
that  purpose,  of  the  respective  landings  and  their  oatlebs.  PcrtrfeiT. 
R^lnen,  740. 

ti  Uu  OF  TBB  Landingb  AND  THXiB  OuTLBTS  IB  a  part  of  the  fergyfaandiissb 
Id. 

t.  Complaint  in  AonoN  fob  Dibtijbbanok  of  Fibet  need  not  set  forth  tiis 
means  by  which  the  ferry  was  legally  established,  nor  the  derivatun  of 
plaintiff's  title  thereto.    Id. 

i.  Complaint  in  Action  fok  Distubbancb  of  Fbbbt,  bt  Injuboto  xhi 
Landings  and  thsib  Ootubtb,  need  not  allege  directly  that  plaintiff 
was  possessed  of  them,  or  was  owner  of  the  soil,  if  it  shows  that  thqr 
were  nsed  as  appurtenant  to  the  ferry.    Id. 

&  FkBBT  BxiNO  EsTABUBHXD  IN  A  PuBLio  BoAD,  the  gTSutM  is  entitled  to 
the  use  of  the  rood  for  landings  and  oatleta^  appurtenant  to  the  ferry. 
Allbn,  J.,  dissenting.     Id. 

8.  Vaudiit  07  Fbbbt  Fbanohibs  can  not  be  questioned  collaterally,  unless 
by  parties  who  can  show  a  right  paramount  to  that  granted  by  the  publla 
Id. 

7*  OwNBB  OF  Fbbbt  mat  Maintain  an  Acmos  fob  tbb  Distubbangi 
thereof  against  persons  who,  by  obstructions  in  tiie  river,  cause  injuries 
mediate  or  immediate  to  the  landings,  thereby  diminishing  the  profits  of 
the  feny,  and  subjecting  the  owner  to  increased  labor  and  ezpeuM  in 
the  use  of  his  franchise.    Id. 

8b  Complaint  fob  Dibtubbino  thb  Enjotmbmt  of  a  Fbbbt,  suffidnoy  q( 
disonssed  l^  the  judges.    Id. 

F1XTUKB8. 

1.  FlXTUBBS— AB  BITWBBN  YwSWJlSk  AND  YBNDBB»  TBB  ANOUHT  BULB,  thftl 

whatever  is  affixed  to  the  freehold  passM  with  it,  has  not  been  relaxed* 
J>tQfaff<wtM  T.  8cnigg%y  6S8. 

8i  GlN-MUJ^  ABBBTWBBNYbNDOB  AND  VeNDXB,PaBSB8  WITH    HBFBBIBOLO^ 

If  erected  in  the  ghi-honse  and  fastened  to  it  by  nails  and  braosi.     UL 

FOKECLOSUBE. 
8m  Mobtgaobb. 

FOBEIGN  JUDGAfEMlB. 
8m  Judgment^  16-24. 

FBANOmSES. 
8m  Constitutional  Law,  6;  Fsbbob 
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FRAUD. 

L  8o»BHii«ur  ov  DnaoTB  ov  Titlb  by  Vbndor,  who  aelU  with  fnU  oofve- 
Mnti  of  wamaty,  hsving  only  a  bond  for  the  title,  it  a  frand  upon  the 
TWidee.    liigram  v.  Morgan,  626. 

i.  Pnaoir  WHon  Fau  Bxfbbsxbtatiokb  hayb  Ikdcckd  Akotbxb  to  a 
oertiin  line  of  oondnot,  ia  liable  to  the  Utter  for  the  loee  he  ban  thereby 
inonrred,  and  mnst  make  good  raeh  repreeentationa.    OartwHghi  r.  Oar- 


See  Attagbmxnts,  4,  6;  Costs,  8;  GbhokaIi  Law,  4;  DakaoxBi  6;  Bnnv- 

UNT,  3;  EXIODTOBS  ANB  AOMZNIBTEATOBS,  5-7;  IHSAHITT,  8,  4;  InBOB- 

AVCB— FiBB,  6;  KBGonABLB  LfSTBuifEiras,  0,  6;  Sbt-oiv,  7,  8;  Vbhimib 

ABD  VbKDBB. 

FBAUDULBNT  OONVBYANOEGL 

L  VouTMTABT  CoiiVBTAiiOB  IBOM  Fathbb  TO  Sov  IS  VoiD  aa  to  sabseqiMot 
boaaJUle  porohaaeri  from  the  father,  withont  notloe.    /Vmbmm  t.  Jb^ 

i.  Ideii. — By  the  aot  of  27  Blis.,  o.  4,  a  volnntaiy  oonveyanoe,  though  made 
for  the  purpose  of  pnmdiag  for  a  wife  or  ehildre&»  ia  Toid  aa  agidnsl  a 
sabseqnant  pnrohaser,  for  a  fair  piioe,  though  with  noiloe  of  the  prior 
oonviyBiioe*    Id* 

See  Attach  MKMTB,  4,  6;  Equitt,  4^ 

FREIGHT. 
See  Oomov  Oabbibbs,  8-11;  Smrrara^  SL 

OAMINO. 

L  MoBBT  Faiblt  LoBf  AT  PtAT  at  a  forbidden  gsme^  and  paid,  can  not  be 
leooveied  baok  in  an  action  for  money  had  and  reodved.     WM  t.  Ik^ 

8.  Momr  Woir  bt  Ohbatvo  at  any  kind  of  game,  whether  allowed  or  forUd- 

den,  or  l^  means  of  Jugglery,  and  paid  by  the  loser  without  knowledge 

of  the  frand,  may  be  reoorered  back.    Id. 
f.  Bill  OF  Salb  ov  Qooss  Lost  AT  Oambldto  Tablb  is  absolntely  Toid.    Its 

sssignment,  nnaooompanied  by  actual  delivery  of  the  good%  is  no  oon* 

sideration  for  a  note  or  oheok.    Hockaday  ads.  WiUi$,  606. 
4.  A88iOHEs%  WzujvoMBSS  TO  RuN  ALL  RoKS,  given  upon  leosiving  snob 

bill  of  Bale,  would  not  make  it  a  good  consideration.    Id, 
t,  Iv  PossBSSiov  oy  thb  Qoods  was  Aotvallt  Gmor  and  there  was  a  new 

oontraotto  untainted  by  gaming,  it  would  be  a  good  oonslderstion  for  the 

note  and  check.    Id, 
IL  Losbb  09  QooDS  AT  Oamzho  oav  not  RaooTBB  Tkbm  or  their  Tahie  from 

a  bona^de  purchaser.    Id. 

7.  Tixlb  or  OooBS  Lost  at  Plat  abd  Paid  Down  is  good  in  the  handaol 

the  winner,  even  against  the  loser,  after  expiration  of  three  months.    Id, 

9.  IkmbdxatbPubohasb  or  Goods  Lost  AT  Plat  by  the  loeer  or  a  thixd  per- 

son for  him  would  be  a  palpable  evasion  of  the  statute.    A  note  given  by 
each  purohaaer  would  be  a  note  given  for  money  lost  at  pUy.  *  Id, 

8.  MoNBT  OB  Pbofbbtt  Lost  at  Gamino  can  not  bb  Rbootbbbd  Back,  es« 

oept  by  the  express  provisions  of  a  statute.    Alien  v.  Dodd^  682. 
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10.  Bir  OB  Waoxr  Loot,  avd  ths  Monst  ob  PBonBir  Dbutbrbd  to  ikm 
wimMi^  oomti  will  not  aid  in  its  reoovery,  both  pMti«  being  •qnnlty 

dmliet.    Id. 

See  ELKmoMB;  Nitxbakob. 

GIFTS. 

Out  or  PiwrmiTi  PBorxBrT  will  bi  Pbuum bd  when  b  ivtlier  pleoai  it 
in  the  poMwrioB  of  hie  eon  and  allowi  him  to  nee  it  as  hii  owb  for 
yean.    ffdhweU  y.  Shmner,  431. 

See  Ma^ptwt^  Wombn,  1. 

GRANTS. 
See  JkJ>YMBam  PoflBnaov:  BouvoiABBi. 


GUABDIAK  AND  WABD. 

L  Ananmaan  or  Obuoob  nr  Bomb  as  Guabdiah  of  the  InfMnta  to 

it  haa  been  oonYeyed  by  the  obligee,  does  not  eztingaiih  the  debl    IFtn- 
bom  Y.  OorreU,  4S6. 

%  OlTABOIAN  MAT  PUBOHAfU  PB0PKBT7  lOB  HX8  WaBD,  whioh  wlII  bdoog  tO 

him,  if  on  arriving  at  age  he  accept  the  propei'ty  and  ratify  the  trana- 
action.    Tenney  v.  HvaiMf  19i. 

lb  GUABDIAK  CAN  NOT  PUBCHASK  PbOPKBTT  AXJ>  PLAOB  IT  OS  THB  LaKIKCC 

his  ward,  to  the  injury  of  his  creditors.     Id, 

4.  GUABDIAK  CAN  NOT  GbANT  AN  InOOBPOBBAL  HSBBDICAlOafT  OUt  of   thO 

land  of  the  waid.     WaOAnB  v.  Peek,  159. 
See  EviDBNGiy  4,  6;  Ezbcctobs  and  AdmuostbatobBi  9;  ImPABor,  I. 

HEOHWAYB. 
See  Conbtitcttional  Law,  6;  FiBBiaB»  5; 


HOLIDAYS. 
See  Sundays. 

HUSBAND  AND  WIFE. 

L  Zv  Obdbb  that  Mabital  Bights  mat  Aitaoh,  it  is  neoeasaiy  that  tbe 
hnahand  ahoold  take  possession  as  husband,  and  as  of  his  own  property, 
and  not  as  tmstee.    Jaekeon  v.  McAlily^  620. 

1.  Husband  Holds  Pbofebtt  as  Tbubtbb  fob  Wifk  when  he  takes  poo- 
session  of  it  under  an  order  tliat  it  be  vested  in  the  wife,  and  that  he 
execute  proper  trust  deeds  for  it  to  the  commissioner  of  the  court    Id. 

%,  LiBir  OF  AN  BxfionnoN  will  not  Attach  on  property  which  a  husbsnd 
holds  as  trustee.    Id, 

4.  Whbbb  Husband  is  Pxbmittbd  to  Takb  Posssssion  of  wife's  separate 

property  by  the  commissioner,  before  he  has  made  a  trust  deed  to  her,  in 
pursuance  of  the  order  of  court,  it  is  not  such  a  fraud  on  third  persons 
that  the  property  will  be  subject  to  execution  against  him,  the  wife  har* 
ing  had  no  agency  in  the  matter.    Id, 

5.  Husband  is  not  Liable  to  an  Attobnkt  Emplotxd  bt  his  Wife  for 

serrioes  performed  in  resisting  a  petition  for  divorce  preferred  by  the 
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fonner,  or  in  proteeatiiig  a  timilar  petition  for  the  latter.    Wing  ▼.  Ani- 

MVia  60S. 

K  C^BAMT  OF  Land  to  a  Husband  avp  Wm  akk  to  a  Tbibd  PiB8oir»  and 
their  heira,  as  tenants  in  common  and  not  as  joint  tenants,  oonyeys  one 
moiety  to  the  hnsband  and  wife,  and  the  other  moiety  to  the  third  person. 
Joknson  V.  Hart,  SWL 

7.  AaaamtsKT  of  Wub's  Chosbs  ik  Action  Madb  bt  Husband  iseffiBotoal, 
if,  at  the  time  of  the  assignment,  or  afterwards  during  his  life-time,  he 
is  in  condition  to  ledaoe  snoh  chosss  into  his  possession.  If,  however, 
he  dies  before  the  event  hi^pens  on  which  he  is  entitled  to  reduce  the 
chosss  into  possession,  his  sssignment  is  inopeeatlve.  Brawmng  v.  Head' 
hy.  766. 

8l  Valuablb  Oonbidb&ation  is  Ebbkhtial  to  assignment  by  hnsband  of 
wife's  ohoses  in  aotion,  to  deprive  wife  of  her  ri^^t  of  survivorship.    JdL 

9l  Obnbbal  Assionmbnt  of  Husband*^  Esvatb  in  Bankruftot,  or  for  ben- 
efit of  creditors,  does  not  defeat  wife's  right  of  survivorship  in  her  ohoses 
in  aotion  which,  though  capable  of  being  reduced  to  possession,  are  not 
so  reduoed  during  coverture.    Id, 

Ml  WlWl^  BlOBT  TO  A  LiaAOT  MAT  BB  ASSIONBD  BT  HXB  HUBBAND.    M 

11.  Eqvitt  will  not  Aid  a  Husband  nob  his  Assionbb  in  obtaining  pos- 
session of  a  wife's  choses  in  action,  unless  an  adequate  provirian  is  first 
made  for  her;  and  where  it  appears  that  all  the  propeily  sought  is  not 
more  than  sufficient  to  make  an  adequate  and  necessary  provision  for  the 
wif^  the  biU  win  be  dismissed.    Id. 

fL  Dbbd  fob  Sbpabatb  Maintbnanob  of  WiFB,  made  after  the  sepaifttioo 
has  taken  place,  is  valid.    RoUUe  v.  HoleUe,  782. 

See  Statutb  of  Li]nTATioN%  0L 

ILLEGAL  OONTBACTS. 
See  Contbaots,  0,  10;  Elbotions»  flu 

IMPBOVEMEMTS. 

Pabtt  Making  Imfbovbmbnts  upon  tub  Lands  of  Anotbbb,  Us  possss- 
sfen  being  ftona/ds  under  a  contract  to  purohsss,  wUeli  Is  wM  becaass 
not  in  writing,  can  recover  in  a  court  of  equity  the  value  of  sndi  im- 
provements.   Herring  v.  Pollard^  653. 

See  8trbbt8»  4. 

mCUMBRANCBS. 
See  Damages,  2. 

INDEMNITY. 

L  Indbmnitt  fob  Acts  Afparentlt  Right,  or  not  apparentiy  wrong,  is 
valid,  where  the  means  employed  are  not  in  themselves  criminal  and  are 
not  known  by  the  person  employed  to  be  wrongful,  though  they  work  m 
trespsss  on  the  rights  of  a  third  person.    Ives  v.  Jbnes,  421. 

2.  Idem. — ^Where  defendant  represented  to  plaintiff  that  he  owned  a  tract  of 
land  up  to  a  certain  point  and  employed  him  to  move  back  a  fence  situ- 
ated thereon  to  that  point,  agreeinpr  to  save  the  pUuntifT  harmless  from 
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any  pvooMdin^i  taken  by  the  owner  of  the  adjoining  traol^  ha  will  be 
feeponaihie  for  the  damagea  the  pUintiff  waa  oonpeUed  to  pay  in  a  aail 
by  owner  of  the  adjoining  tract  for  treepaai.    Id, 

See  BxaounoHS,  9. 

miMiPBNDENT  OOVENAHTB. 
See  OoYBCAirxB,  8w 

IKBICTMBNTS. 
See  OomiBAOT;  Obdiinal  Law^  %  4. 

INDORSEMENTS. 

Baa  HaooiUBiiB  LnrrBmnnyiB,  4, 18»  10;  Statuti  ov  Tfrnjama^  t$  Biasw 

Of  Ldotatioiib,  7;  SumiiaTB,  lb 

INFANCY. 

1  InrAHT  n  Liabls  ios  NaoassABiaa  oklt,  and  than  only  lor  aiush  foaa- 
tity  thereof  aa  ia  anfficient  to  eapply  hia  wanta    JaknuiM  y.  Xinai^  5I8L 

ti  nuDsncAN  WHO  FuKNisHBS  Suppuxs  TO  Ihfmit  0  Bouim^  at  hia  pari]» 
to  know  that  they  were  actually  needed  by  him.    Id. 

I.  GuABDIAN's  PEBMISaiON  CAN  NOT   HAVE  THE  EFnOT  TO  GHABOB  MI50B 

perMoally  for  articles  that  are  not  neceeaariee,  and  where  a  guazdian 
abases  his  trust  by  aUowiog  an  infant  to  run  up  extravagant  bills,  the 
tradesman  can  not  recover  for  more  than  was  necessary  to  relieve  the 
ward's  necessities.    Id, 

Ai  What  abb  Necbssabib8  is  a  Mixed  Questiok  of  Fact  avp  Law;  bat 
the  court  may  instruct  the  jury  that  an  oversupply  of  gooda,  otherwisa 
necessary,  ceases  to  be  a  supply  of  necessaries,  as  to  the  exceia    Id, 

ft.  ImPAirr  ought  to  Sub  bt  Pboohbin  Ami.    Drago  v.  Jfoso,  682. 

ft.  OBJBonoN  Off  Invavot  is  PLAiNnnr  can  only  be  made  by  plea  in  ahafe^ 
ment,  and  oan  not  be  given  under  the  general  issne.    Id, 

7*  Invanot  of  Plaihtiff  is  Mattbb  of  Fobm,  and  is  waived  by  pleading  the 

See  Oo«BnBAor»  2;  Dowbb;  Statute  of  I^mcAXioin,  ft. 

INJUNOnONS. 

L  Bbmbdt  bt  Ivjukoxion  dobs  not  Lib  to  Pbbvbnt  a  mere  ordimuEy  tres- 
paas,  where  the  injury  that  may  be  done  is  not  irreparaUe  and  wh&n  a 
recovery  in  damagea  affords  an  adequate  remedy.  SmUh  v.  Petttn^iS,  607. 

8.  OwNBB  OF  Lboal  Titlb  is  not  Entitlbd  to  Iiwunotiov  againat  ejeot- 

ment  to  recover  the  land,  because  he  has  a  perfaot  defense  at  law.    Pmi* 

geU  y,  Lawrmee^  282. 

See  C0BPOBATIOK8,  ft. 

INNS. 

1.  BBBPON8IBIUTIB8  OF  Innkbbpeb  Attach  to  one  keeping  an  inn  de/aetOf  al- 
though he  haa  no  license  as  required  by  statute.  Diekenon  v.  Boffen,  ftiS. 

fti  Innkbbpkb  18  Liable  foe  Horses  of  Quests  Injubed  ob  Killed  by  nsg- 
ligenoe  in  securing  them,  or  by  imperfect  and  badly  conatniotad  alabls^ 
Id. 
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insaihtt. 

L  MwitflAii  Bzpna  hayivo  TagnnxD  in  Qbhxral  to  bu  Bbldf  in  »  pcb* 
oner's  IniHiity,  may  be  aaked,  <m  croes-examiiuitioii,  whether  he  beUered 
that  the  priaoner  was  able  to  distrngQish  right  from  wrong,  and  that  it 
was  wrong  to  oommit  murder,  arson,  rape,  or  bnrghay.  Cflark  y.  iS^ote, 
481. 

ti  KoH-szpiB»  MAT  TBfliarr  ab  to  thxib  Qpnrom  ov  a  FuaoHSB's  LrsAir- 
iTr»  while  both  they  and  experts  should  state  the  £aotB  npon  whioh  snob 
opinions  are  based.    ItL 

Sl  WxAsmss  or  Miin>  Alokb  in  Pabtt  Contbaounc^  withoat  tend,  is  not 
gaffident  ground  to  inyalidate  an  instmment.    BmUh  y.  Bmt^,  48ft. 

4,  Qu>  AoB  Alonb  is  not  a  Obound  iob  Inyaubatdto  OomBAor  iiiik» 

oombined  with  weakness  of  mind  and  fraud.    ItL 

See  Mabbxaob  and  ]>iYOBai,  2,  lb 

msTBucnoNa 

See  LnrAJTOT,  4;  SviDBroB,  10;  Plbaodto  and  FRMoatm,  S8» 

mSUBANCE-FIBB. 

L  BavxBENOB  nr  Insubanon  Pouor  to  a  Subybt,  AnuoanoN,  or  €^^bm 

paper  does  not  <Hrdinarily  make  it  a  part  of  the  oontraet  so  aa  to  ohaags 
representations  therein  into  warranties,  but  it  is  otherwise  where  an  tig* 
plication  is  expressly  referred  to  '*  as  forming  a  part"  of  the  polity,  and 
the  application  and  policy  must  be  read  as  one  instnunenk  BunriU  y. 
8.  Co.  M,  F.  /.  Co.,  845. 

ti  OONOBALMXNT  OF  MaTBBXAL  FaOIB  BT  AfPUGANT  VOB  FiBB  InSUBANOB 

will  not  vitiate  the  pdlioy,  it  seems,  as  it  would  a  marine  poliey,  if  no  in* 
quiry  is  made  as  to  those  facts,  but  if  such  inquiry  is  made  the  oonoeal* 
ment  is  as  fatal  to  a  fire  policy  as  to  a  marine  one.    Id, 

Sl  Omission  to  Mbmtion  all  Buildings  wmnN  tws  Bodb  of  an  insured 
building,  where  the  conditions  annexed  to  the  policy  and  the  printed  form 
of  applioaticm  fumiehed  to  the  assured  require  that  fact  to  be  stated,  is 
istal  to  an  action  on  the  policy,  especially  where  the  omitted  buildings 
are  of  a  hasardons  nature,  with  respect  to  danger  from  fire.    Id, 

4i  Matbbialitt  to  Bisk  of  Facts  Gongbalbd  by  an  Apfugant  for  fire  in* 
suranoe  should  be  left  to  the  jury  if  there  is  doubt  on  that  point.    Id. 

5.  Conobalmbnt  Which  is  not  Fbaudulbnt  will  Ayoid  a  Fibb  Pouor  if 

the  conditions  annexed  to  the  policy  and  the  form  of  application  reqnira 
the  concealed  &ct  to  be  stated,  and  if  one  of  the  oonditions  expressly 
proYides  that  "any  misrepreeentation  or  oonoealmsnt"  will  Yitiate  the 
policy.    Id, 

6b  Hatbbiauty  of  Fact  Concbalbd  is  not  Ofbn  to  DnouasioN  where  the 
oonditions  annexed  to  an  insurance  polity  provide  that  any  conoeafanent 
shall  avoid  the  policy,  for  concealment  in  sudi  a  ease  stuids  upon  the 
same  footing  as  a  warranty.    Id. 

7*  Damaob  bt  Liohtniko  wtthottt  ant  Combobxion  is  not  within  the  tema 
of  a  policy  of  insurance  providing  against  looses  by  flioi  KtmMon  Y. 
Mer.  Oo.  MvL  In$,  Co.,  193. 

INTEREST. 
I  See  UsuBY,  2. 
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JUDGMKNTB. 

L  Mtnaar  ov  PATioarr  or  a  JvDOMBinp  ICasb  bt  a  Juibbgb  or  «b  TaAm 
upon  Ui  d«wk0fc»  fai  hb  official  oi^nei^,  is  pHmafade  •ndeaoa  of  tlio 
&e#  of  pojBMBt^  itiMJ  to  jootify  oil  fflMwotiflii  ionod  ot  AoobooqnoBt  dotep 
llio  portytdounlBK  w^A&t  tho  oxootttion  snot  ihov  thot  tiio  onOnr  wio 
OROoeoQiL    Beaek  ▼.  Bol^ord,  45. 

ti  ■irrHflBllABBBVAJimncBin'ovHiBlXiaKaVyOpianBllyiBliioiBdi^^ 
oopooltjf,  and  osploootovj  of  prior  ontrioo  mode  ta  hm  ctBaal  copocUy, 
Ofl»  for  imtaaoe^  of  a  prior  entry  of  poymflut  of  jodgMent^  are  not  or!- 

Id. 

Sl  JoDaMiVT  BnntBD  vr  a  JivnoB  ar  Vnenn  ov  a  8cATfnR»r  Ao» 
1S0BITT  must  ahow  that  tho  reqaivemooti  of  tho  otetato  hairo  bees  oom- 
plied  with,  and  if  itfails  in  this  is  Yoid.    Id, 

i.  FoBMAL  Ehtbt  of  Judomemt  MAT  Bi  Madb  AT  AKT  TiMB;  ottd  o  joataoo 
or  mogistrate  may  be  allowed  to  dxmw  op  or  to  aoMod  a  loooid  of  oonTlo* 
tioo,  for  Mo  own  proteodon,  after  ho  has  oomautted  tho  party  ooavicied, 
or  after  eerttorari  has  issued,  requiring  him  to  make  a  retom  of  his  pro- 
oeedings.    Hall  r.  TutOe^  882. 

ft.  Tbouou  Statotb  Bbquibb  JiTBaimT  vo  bb  Fobohwitk  Bbvdxbbd  and 
entered,  upon  tho  retom  of  a  Tordiot,  a  Jodgnont  rendovad  in  dao  time 
will  not  be  reToraed  becanae  not  entered  in  tho  doofcot  nntil  two  or  three 
daya  thereafter.    Id. 

ft.  Waihon  o.  Datu,  19  Wbnd.  871,  JtxsuLisMD.    Id, 

7.  Confbssiok  of  Jvdgicent  to  Cbbditob  with  View  to  Pbbvbb  Him,  la  not 
invalid,  aa  oontravaning  the  proriakma  of  tho  baakxiLpt  aot,  where  it  ii 
not  volnntary,  bat  the  effect  of  meaaorea  taken  by  the  oreditor,  or  which 
it  was  in  hia  power  to  take;  and  a  party  who  nndartakea  to  defeat  aach  a 
transaction  is  bound  to  ahow  dearly  that  it  ia  voluntary.  JTIaldsaMm  y. 
Michael,  64A. 

8l  JudombmtObtainbd  BTOm  Fibm  AOAnmr  Abothbe  Fibm,  oonatitatBd  ia 
part  of  the  aame  mombora,  can  not  be  enforced  by  levy  upon  tho  aepaimtt 
property  of  an  individual  member  of  the  defendant  firm.  TVuacy  v. 
Church,  575. 

ftl  AnfUDKATiON  OF  Ck>i7BT  Kabhial  or  of  any  other  tribunal  of  apedal  Jaxi^ 
diction,  can  not  be  avoided  in  a  ooUatend  action,  for  inognlarity  in  the 
proceedings,  where  the  court  had  juriadiotion  both  of  the  aabjeot*Buitteff 
and  of  the  peraon.    Brwrn  v.  Wadmoorthf  674. 

1ft.  Monet  Paid  vpon  a  Judqmbnt  ur  a  Ooubt  of  competent  jariadiotion, 
can  not  be  recovered  in  another  action.    KirMan  y.  Bnntm,  ftSS. 

11.  Judgment  Pbooubed  in  an  Action  Pboobcdtkd  in  thb  Namb  of  the 
covenantee,  by  one  to  whom  the  benefit  of  the  oovenant  has  beenawrignod, 
ia  evidence  between  such  covenantee  and  aaaignee,  and  may  be  vaed  by 
tiie  lattw  to  ahow  that  the  repreaentationa  of  the  former  ao  to  tho  eadst- 
ence  of  any  claim  by  him  against  the  defendant  in  tho  aotion  were  lalae. 
CaHvrright  v.  ChurpeiiUrt  66. 

12.  Whbn  Onb  Govxnantb  fob  BxouLra  ob  Ck>N8BQUBircBn  of  Suit  botweea 
other  parties,  the  judgment  or  decree  therein  is  evidence  againat  him 
Rapdyt  v.  Prince,  267. 

Ift.  Whebe  Absionob  of  Mobtoaob  Covenants  with  Absionbe  that  the 
property  mortgaged  will  produce  a  given  sum  over  and  above  the  ooata  of 
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foreclosmg,  and  that,  if  it  does  not,  he  will  pay  the  deficiency,  the  pro- 
oeedings  in  the  salt  to  foreclose  will,  in  an  action  on  the  covenant,  be  evi- 
dence against  such  assignor,  to  show  the  amount  of  the  deficiency;  and 
he  will  be  estopped  by  the  decree  from  questioning  the  amount  found  due 
thereby,  no  fraud  being  suggested.     Id, 

14.  JtrDOMENT,  Given  in  Evidence  under  the  general  issue,  is  as  conclusive 
as  though  specially  pleaded  in  bar.     OffvA:^  v.  John^  125. 

10.  JuDOUENT  AGAINST  One  OF  Two  JoiNT  Oblioobs  lu  an  action  against 
both,  though  only  one  is  served,  is  erroneous  in  substance,  and  the  defect 
can  not  be  overlooked  on  writ  of  error.    NtUon  v.  Bostwiek,  810. 

16.  Cbbditor  bt  Judgment  in  Another  State,  against  a  citizen  of  the  sama 
state,  can  not  come  into  this  state  for  satisfaction  out  of  the  debtor's 
property,  situated  here.    MeLurf  v.  Beneeni^  437. 

17.  Judgment  of  Ooubt  of  One  State  is  Deemed  Valid  and  conclusive  in 
the  courts  of  a  sister  state.     Id, 

18b  Idem— CoxTRTs  will  Aid  Execution  of  Foreign  Judgment  by  reoelvisg 
it  as  evidence  of  a  debt,  or  of  property,  when  it  is  made  the  subjeot  of 
direct  action  or  defense  in  those  courts,  and  in  no  other  manner.    Id, 

19.  Idem — Judgment  of  Sister  State  can  not  be  Enforced  here  by  pro- 
cess of  execution  issued  by  our  courts  in  the  first  instance,  for  the  defend- 
ant has  a  right  to  contest  the  fact  whether  it  be  a  judgment  in  another 

state  or  not.    Id, 

I 

to.  Judgments  of  Sister  States  are  Ck>NCLUSiVE  of  the  fact  of  indebted* 

ness.     Napier  v.  Oidiere,  613.  ! 

tl.  Pleas  in  Suit  on  Judgment  of  Sister  State  are  left  to  be  prescribed  | 

by  the  states;  the  act  of  congress  of  1790  was  intended  only  to  render  a 
judgment  conclusive  of  everything  decided  by  it     Id. 

22.  Statutes  Barring  Actions  on  Judgments  of  Sister  States,  if  they  are 
not  brought  within  a  specified  period,  may  be  passed.    Id, 

tS.  Judgment  Merges  Contract  Debt  on  which  the  action  was  brought. 
Id, 

f4.  Suits  on  Judgments  of  Sister  States  are  not  Included  in  our  Stat- 
ute of  limitations  of  this  state;  therefore  such  an  action  is  not  barred  by 
lapse  of  time.     Id, 

86.  Decree  is  not  Binding  on  Those  not  Parties.  Winbom  v.  OcrreU, 
456. 

S6.  Decree  in  Equity  is  not  a  Legal  Title,  when  it  requires  a  petBon  to 
convey  the  title  by  executing  a  deed;  and  until  such  conveyance  the 
title  remains  in  the  persons  against  whom  the  decree  is  rendered.     Id, 

27.  Idem. — Where  a  party  obtaining  such  a  decree  conveys  the  land  covered 
thereby  in  trust  for  his  creditors,  the  creditors  get  only  an  equity  that  ia 
subject  to  prior  equities  against  the  assignor.    Id, 

28.  Personal  Decree  will  not  be  rendered  against  the  heirs  of  a  purchaser; 

the  decree  should  be  that,  unless  they  pay  the  debt  within  some  reasona 

ble  time,  to  be  specified  in  the  decree,  the  lands  be  sold.     Wcuie  v.  Oreen- 

wood,  759. 

In  Scire  Facias  or  Othkr  Proceedings  to  Revive  a  Judgment,  it  ia 

not  competent  to  allege  any  matters  which  might  have  been  pleaded  to 

the  origiual  a<!tioa,  or  which  existed  prior  to  the  entry  of  the  original 

judgment.     May  v.  State  Bank  of  N,  Carolina,  726. 
Ax.  Dec.  Vol.  XL— 62 
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SOi  ]>S4TH  or  8oui  FLAiimv  OB  DsmnuvT  Abatis  AH  Acnov  at 
Ibw;  bat  by  sbttnte  170harki  IL,  o.  8,  thedMth  of  either  party  altar  ^ 
diet,  and  before  indgmimt>  ooold  not  be  alleged  for  error,  and  the  jndg- 
OMnt  waa  entered  aa  tfaongh  the  party  were  alive,  bat  moat  lia.ve  been 
xerived  by  td/n/acUu  before  ezecation  ooold  regularly  iaaoe.    Id, 

SL  Death  ov  Solb  PLAnmw  arbb  Jumucbit  xendena  aeirs/aeicuneoea- 
aary  to  the  iasalng  of  execation.    /d. 

tS.  Iv  CoBPOBATiON  EzpiRXS  AVTKB  JuDOMBBT,  exooation  oan  no  longv 
iiane  in  its  name.    Id, 

tL  THOuoHTHBCHABTEBorACoBPOBATiOHBaaiBBDBBfOBB  JnixaixHTnr 
m  Fayob*  no  ezeeatiou  oan  iasae  on  saoh  Jadgment^  and  the  defendamt 
ia  not  estopped,  on  a  motion  to  qnaoh  the  ezecation,  from  ahowiQg  the 
expiration  of  aaoh  oharter  before  jndgmenk  P^r  Allen  and  Brooke,  JJ*  % 
Baldwin,  J.,  diaaenting;  and  Stanard,  J.,  not  eonoorring  in  thia  part  of 
thedeolrion.    /d» 

See  OuMffrnunoiiAL  Law,  9;  OoBRXBAnom,  1, 2;  BqunTf  baoononb  K 

Ol  PBOoni,  5)  SBT-oir,  1,  i. 

JUDICIAL  LIABILITT. 
See  OmoiB  ahd  Omani^  1,  % 

JUDICIAL  KOnOB. 
See  EvTOBNcn,  1. 

JUDICIAL  SALES. 
See  XiBUUivttS  ahd  AniiiHisTRATOBfl,  2;  S;  flif-oiVt  91 

JUBISDICnOK. 

1.  FBOfnuimwiig  or  Coubtb  or  Obhbbal  JuBonionoH  ava  pnaomad  to  ha 
regnlar  and  within  the  aoope  of  their  anthority.  Adomi  Learns  ▼• 
J^gHm,  477. 

1  OouBK  HAS  HO  JuBiBDiOTiOH  TO  Hbab  AHD  Drbbmihb  an  appUoatlon  lor 
the  aale  of  an  intestate's  real  estate^  when  the  heir  is  not  a  party  to  snek 
prooeeding,  and  an  order  of  aale  made  nnder  saoh  ciroomstanoss  ia  tqU. 
Id. 

See  Equitt,  0,  7  s  Palsb  Imprisokmxnt;  Pleadiho  ahd  PBAoncDi»  26}  Pb»- 

CESS,  7. 

JURY  AKD  JUROBS. 

1.  ArriDAViTsi  or  Jubobs  mat  bb  Ebobivbd  zh  Bvidbbob  in  ezoolpatSon  of 

themselTes  and  in  support  of  their  verdict»  when  saoh  verdict  is  impeached 
on  the  groand  of  the  improper  condaot  of  the  jary.    Ttnneff  v.  Ewxhm^  188. 

2.  Vbbdiot  will  bb  Sbt  Abidb  ufoh  its  Afpbabiho  that  a  juror  had  re- 

peatedly said  before  the  trial,  that  the  plaintiff  would  sucoeed,  taken  in 
connection  with  the  fiust  that  the  plaintiff  had  refased  to  go  home  one 
nighty  for  the  express  purpose  of  staying  and  seeing  some  of  the  Joraci, 
Id. 

JUSTICES*  JUDGMENTa 
See  Judghbhts,  1-4. 
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JUSTIFICATION. 
See  Pbocbss,  S-6. 

LANBLOBD  AND  TENANT. 

1.  TnrAKT  OAH  NOT  DiSFUTK  THE  TiTLB  OF  HIS  Landlobo,  either  by  eettinir 

np  title  in  himself  or  another,  daring  the  eziatenoe  of  the  lease  or  ten- 

SDOj.     Whaley  ▼.  Whaley,  694. 
ti  TmAKT  Holding  aitxb  Ezfulation  of  Term  is  a  tenant  by  snfferanoe, 

and  holds  by  the  tiile  of  his  original  landlord,  until  a  notice  to  qnit,  or 

nntil  a  diBclaimer  of  tenancy  on  his  part.    /d. 
8l  Svatdts  of  LnnTATioNS  dobs  not  Run  in  Favor  of  Tbnant  by  snfiiBr- 

anoe,  or  one  entering  by  permission,  paying  no  rent^  until  suoh  tenant 

notifies  the  landlord  that  he  claims  adversely.    The  knowledge  of  die- 

elaimer  must  be  brought  home  to  the  landlord  to  set  the  statute  to  nu^ 

nlng.    Id, 
4.  Pabtioipation  in  Pbofitb,  with  a  P088I8BION  which  does  not  ezofaide 

the  owner,  will  not  of  itself  make  a  lease.    StaU  v.  Page^  808. 
Ik  PosnsflioN,  TO  "Manaob  and  Conduct'*  a  hotel  for  a  fixed  compensation, 

creates  an  agency  and  not  a  tenancy.    Id, 
8.  BwBBVATioN  OF  BxNT  IS  NOT  Necbssabt  to  the  creation  of  a  lease  for 

years.     Id, 
7*  Aptobxioniixnt  of  Bxnt  mat  bk  Madx  between  landlord  and  porchasst 

«l  sheriffs  sa]%  and  such  landlord  can  not  oolleot  rent  aooming  after  the 

sida.    Jfoore  v.  TW^nn,  689. 

See  ExRCunoNS,  13. 

LAW  OF  THE  LAND. 
See  Constitutional  Law  8. 

LEASES. 
See  Landlord  and  Tenant,  4-8. 

LEGACIES. 

8ss  fcrATt  or  Dmeasxd  Pkrsons,  2-i,  7;  Bzboutobs  and  AMnn» 
TBATOiRS,  9;  Husband  and  Wife,  10;  W111& 

LEGISLATURE. 
Bee  OoNBRTunoNAL  Law,  3,  8;  CobpoiiaxiohIi  10. 

LETTERS  OF  CREDIT. 
See  Nbootiablb  Instrumintb,  2. 

LEVY. 

See  ExBOUTioNs. 

LEX  FORL 
Bee  Pleading  and  Pbactioe,  1. 
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LICENSE. 
See  Dedication,  6;  Jmn,  1. 

LIENS. 

T^ATM  n  SiouBiTT  FOB  PURCHASE  MoNKT  to  be  paid  ontQ  an  actael  eott- 
▼eyanoe.     Wmbom  y.  Oomli,  456. 

Bee  OoxMON  Gauukbs,  10;  Factobs,  1;  Husband  and  Wote,  3;  Notiob»  1; 

Sales,  2;  Substtship,  7. 

MALICTOUS  PROSECUTION. 

1.  Pbobable  Cause,  in  Action  tor  Malicious  Pbosbcution,  amoonting  to  a 

Juettfication,  ezists  where  the  defendant  had  a  reasonable  belief  that  the 
plaintiff  oommitted  the  crime  charged,  whether  the  belief  was  well 
founded  or  not.    Seibnf  v.  Price,  5*25. 

2.  Sending  Out  with  Jury,  in  Action  for  Mauoious  Pbobboution,  Deiknp- 

ant's  Atfidavtt  before  the  magistrate,  in  Instltatlng  the  pioeecatloii 
oompUined  of,  is  not  error.    Id, 

MANDAMUS. 
Supreme  Court  can  not  Issue  Mandamus  to  the  district  ooort  of  the 
dty  and  county  of  Philadelphia,  to  compel  the  judge  of  said  court  to 
sign  a  bill  of  exceptions.    Drrxtl  v.  Mitn,  573. 

MARRIAGE  AND  DIVORCE. 

1.  Divorce  for Crceltt— Where  Husband  Uses  Lanouaoe  tobocb  Wife  nov 

Usual  to  be  addressed  to  slaves,  threatens  to  drive  her  from  the  house, 
slaps  her,  chokes  her,  has  an  ungovernable  passion,  and  prays  Qod  in  her 
presence  to  deliver  him  from  her,  the  wife  is  entitled  to  a  divorce  in 
Tennessee.     Payne  v.  Payne,  660. 

fiL  Marriage  of  Lunatic  is  Absolutely  Void.    Crump  v.  Mmrgcm,  447. 

lb  AonoN  TO  NuLLiFT  Marriaob  on  the  Ground  of  Inbanitt  may  be 
brought  in  the  name  of  the  lunatic,  by  her  committee.    Id, 
See  Conspiracy,  2;  Husband  and  Wife,  0. 

MARRIED  WOMEN, 
!•  Wife  can  not  Aoqoire  Separate  Property  from  bee  Hubbahd  In  her 

savings,  out  of  a  voluntary  allowance  from  her  husband,  except  by  a 
clear,  irrevocable  gift,  either  to  some  person,  as  a  trustee,  or  by  some 
clear  and  distinct  act  of  his,  by  which  he  divests  himself  of  the  property. 
Kee  V.  Vasaer,  442. 

2.  Wife's  Savings  are  her  Separate  Property,  when  the  husband  acknowl- 

edges at  sundry  times  that  the}"  are  her  separate  property;  and  they  keep 
separate  accounts  at  neighboring  stores;  and  a  loan  of  the  savings  is  made 
by  her,  witli  her  husband's  consent,  and  a  bond  for  the  same  taken  in 
her  name;  and  the  husband  hiinsolf  borrowa  money  from  the  wife.    Id, 
SeeBooNDARiES;  Dower;  Husband  and  Wike;  Statute  of  LimitationSi  8, 8. 

MASTER  AND  SERVANT. 
Master  Discharging  Servant  before  the  End  of  the  Year,  where 
the  hiring  is  by  the  year,  is  liable  for  wages  for  the  full  time.    Fertira  ▼. 
Sayres,  496. 
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MEMORANDUM. 

See  Statute  of  Fbat7D& 

MERGER. 

Au*  Ykbbal  Cohtbaotb  Made  bt  a  Gbantob,  at  o&  bxioub  Ezboutioh 
OT  THE  Died,  are  merged  in  the  conveyance  and  the  oorenants  contained 
therein  for  the  protection  of  the  title  of  the  grantee.  Huni  ▼.  Atnidon.  283. 
See  Judgments,  23;  Pabtnxb8Hif»  2. 

MISTAKE. 
See  New  Trial,  2. 

MORTGAGES. 

Dmbee  of  Fobbolosubb  and  Sale  undeb  it  Amount  to  an  Eyiotion, 
in  equity,  although  the  owner  in  possession  becomea  the  porohaser  at  the 
sale,  where  the  mortgage  foreclosed  was  one  which  his  grantor  was,  by  a 
covenant  in  his  deed,  bound  to  pay;  and  therefore  the  payment  made  by 
SQch  owner  will  be  regarded  as  made  by  coercion  of  le^  process  for  the 
benefit  of  his  grantor,  which  the  former  may  reoover  back  from  the  lat- 
ter in  the  equitable  action  of  oanLmpaU  for  money  paid  for  his  use.   Htait 

Y.Amidon^2S3. 

Sec  Judgments,  13. 

MULTIFARIOUSNESS. 
See  Equitt,  3. 

MUNICIPAL  CORPORATIONS. 
See  CoBPORATiONs,  10;  Nuisance;  Stbkbts. 

NAMES. 

**Juniob"  Annexed  to  Grantee's  Name  in  deed  ia  no  part  of  the  name^ 
bat  ia  descriptive  merely,  and  in  such  a  case,  if  there  are  three  persons 
of  the  same  name,  grandfather,  father,  and  son,  the  latter  a  minor  of 
seven  or  eight  years  of  age,  and  it  appears  that  the  father  is  known  as 
*' Junior,"  and  that  the  ori^^inal  contract  of  sale  was  made  with  him,  he 
will  be  deemed  the  party  intended  in  the  deed.  PadqeU  v.  Lawrence,  232. 

NECESSARIES. 
See  Imfanot. 

NEGLIGENCE. 
See  Agenot,  5. 

NEGOTIABLE  INSTRUMENTa 

1.  Qrdbb  Dbawn  Payable  out  of  a  Pabticulab  Fund  is  not  a  bill  of  ex- 

change; and,  though  accepted  generally,  suit  can  not  be  maintained 
without  an  averment  that  the  fund  came  into  the  possession  of  the  ac- 
ceptor.    Van  Voder  v.  Flack,  100. 

2.  Note  Signed  in  Blank  and  Delivered  to  Another  to  fill  up  is  an  un- 

limited letter  of  credit.    If  the  authority  to  fill  up  is  limited  to  a  cer< 
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tain  amoimt,  a  third  penon  taking  with  knowledge  of  the  liouted  an* 
thoritj  may  enforce  the  note  to  the  amonnt  to  which  it  waa  anthoriaedv 
but  not  beyond  that  amount.    Johnmm  y.  BUudaUt  85* 

I,  NoTHnro  la  a  Pbomz880ST  Novb  or  Whxoh  thb  Pbomisk  to  Pat  la  manly 

Inferential;  henoe  an  inatmmeut  in  the  following  wotda,  aigned  by  the 
oaahier  of  a  bank»  ia  not  a  promiaaory  note:  *'  I  hereby  certify  that  C.  8. 
Turply  haa  depoeited  in  thia  bank,  payable  twelve  montha  from  fliat  May» 
1889,  with  fire  per  oenk  interest  till  dne,  per  annnm,  three  thonaaHJ 
aix  hundred  and  ninety-one  dollars  and  flizty-three  oenta,  for  Ilia  nae 
el  B.  Patterson  k  Co.,  and  payable  only  to  theur  order  upon  the  va- 
tom  of  thia  oertifioate."  Snoh  instmment  ia  a  certifioate  of  depoait  on 
speoial  terms;  for  pnrpoaea  of  oommerdal  responaibility  it  is  not  nego- 
tiable, bat  ia  merely  a  speoial  agreement  to  pay  the  depoait  to  any  one 
who  presents  it  and  the  depositor's  order.    PaUentm  ▼.  Poindeieier,  SSL 

4.  IVDOBSnOBNT  IK  BlAVK,  WITH  EXPSBBS  AUTHOBITT  **  TO  FlIX  UF  the  In* 

dorsement  in  any  way  he  thought  proper,"  given  by  the  indorssr  to  the 
holder,  does  not  give  the  latter  aathority  to  fill  np  '*  waiving  demand  and 
notice."     Kimhro  v.  Lamb,  628. 

ft.  Makxb  or  A  Kon,  Who  on  a  Nbw  Cohsidkbation,  and  with  foil  knowl- 
edge of  the  etrcamstances  under  which  it  had  been  given^  pwnisss  to 
pay  the  same,  can  not  defeat  an  action  thereon,  beoanse  it  had  bean  orig- 
inally obtained  without  consideration,  and  through  falae  and  frandnlsnt 
representations.     Russell  v.  AbboU,  109. 

8l  Such  Prom ibb,  xvbn  if  Made  after  an  Action  on  thb  Kotb  haa  bean 
oonmienced,  relates  back  to  time  of  the  execution  of  the  note,  and  la 
sufficient  to  sustain  the  action.    Id. 

7.  MxMORANDA  OF  Dbcbabbd  Txllbb  OF  Bank,  made  in  the  uanal  oouae  of 
his  employment,  are  admissible  in  evidence  in  proving  a  demand  by  lilm 
on  the  maker  of  a  note,  and  notice  to  the  indorsers.  And  wheie  auoh 
memoranda  are  abbreviated  and  elliptical,  an  expert  may  taatii^  aa  to 
their  meaning.    Sheldon  v.  Benham,  271. 

8b  Whkbb  Notb  Fauus  Dux  on  Fourth  of  July,  demand  shoold  bemade  oft 
the  third.    Id. 

9.  Seryicb  of  Notice  of  Protest  of  Note  can  not  be  made  throng  thepoal- 

office  where  both  parties  reside  in  the  same  village.    Id, 
lOl  Waiver  of  Demand  and  Notice  bt  the  Indorsbr  to  the  maker  of  a  nota^ 
uncommunicated  to  the  holder,  is  not  a  waiver  by  the  Indotaar  to  the 
latter.     Glasgow  v.  PraUe,  142. 

II.  Demand  of  Note  Payable  en  a  Certain  Plage  must  be  made  a*  the 
designated  place  to  bind  the  indoraer.    Id. 

VL  Notice  of  Non-payment  may  be  either  Verbal  or  or  WBixnro,  and 

may  be  given  by  any  party  to  the  bill  or  note.    Id. 
18.  In  Giving  Notice  of  Dishonor,  the  law  but  requires  due  diligence  in  the 

commonication.    HazeUon  Coal  Co.  v.  Bperson,  217. 
14.  Notice  Sent  by  Mail  is  Suffioibnt  if  directed  to  tiie  poat-offioe  iHicvs 

the  indorser  usually  receives  his  mail,  though  it  is  not  the  post-office 

nearest  his  residence.    Id. 

10.  Agent  of  the  Holder  of  a  Bill,  to  BIakb  a  Demand,  is  entitied  to 
one  day,  to  give  notice  to  his  principal  of  a  default;  and  the  latter  ia 
entitled  to  one  day  after  he  receives  the  notice,  to  give,  or  forward  notioa 
by  mail,  to  the  drawer  or  indorser.    Sllis  v.  Commereial  Bamh  68. 
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Ml  P&onffr  BT  A  NoTA&T  MUST  BE  Baskd  UPON  ▲  Dkmand  made  by  himself; 
it  if  not  raffioient  that  the  demand  was  made  by  his  clerk.    Id, 

17.  floLDu  or  A  KoTB  MVST  Mail  Notzob  of  Vwynss  the  day  after  protest* 
in  time  for  a  mail  of  that  day,  unless  it  leaves  at  an  unreasonably  early 
hoar.    DoMms  t.  PlaaUen  Banky  92. 

18.  Imsobsimbnt  is  a  CoKDmoNAL  CoMTBACT,  aod  the  plaintifP  mnst  prove 
performance  of  everything  necessary,  to  charge  an  indorser.    Id, 

191  Konox  TO  Indobsbb  Mailxd  at  Ninb  o'Clock  the  day  after  protest,  is 
not  sufficient  to  charge  him,  in  the  absence  of  proof  that  that  day's  mail 
had  not  then  lef  t^    Id, 

10»  DsMANDANDNoTiOBOFNoK-PATMBirroNApBOMiasoBTNoTxmadeinoeie 
state  and  payable  in  another,  in  an  action  against  the  non-resident  in- 
doner,  may  be  proved  by  a  notarial  protest.     WUUatm  v.  Pvinam^  20i. 

fl.  NoTioB  ofthb  Non-patmxnt  of  a  Pbomissost  Kotb  in  an  action  against 
a  resident  indorser,  can  not,  by  the  common  law,  be  proved  by  the  protest. 
Id, 

22.   HOLDEB   OF    A    BiLL  WhO   HAS    PlACKD    NoTIOX    OF    PbOTBST    IN  THl 

PO0T-OFFICB  in  due  time,  is  not  responsible  for  any  defects  in  the  r^gula* 
tion  of  the  mails,  or  for  the  time  which  may  elapse  between  the  depcsit  of 
the  notice  and  its  delivery.    EUia  v.  Commercial  Bank,  63. 

&  KOTS  IN  WHICH  WOBDH  INDICATIVE  OF  THE  TlUE  OF  PAYMENT  ABB  OlOT- 

TSD,  as  is  the  case  where  the  note  is  payable  "  one  after  date,"  is  void  for 
uncertainty,  and  can  not  be  aided  by  parol  evidence  as  to  the  time  of 
payment  intended.     Waintoright  v.  Straw,  675. 

9A.  Note  Evidently  Payable  at  Some  Time  aiter  Date  can  not  be  de- 
clared upon  as  a  note  payable  on  demand,  though  by  reason  of  the  omis- 
sion of  certain  words,  the  exact  time  of  payment  can  not  be  determined. 
So  where  a  note.is  payable  "twenty-four  after  date,"  it  can  not  be  de- 
clared upon  as  a  note  payable  on  demand.    Conner  v.  South,  69. 

2B.  Whebe  THE  WoBD  '*  MoNTHs"  IS  Omitted  IN  A  NoTX,  80  that  upon  its 
face  no  time  of  payment  is  indicated,  the  omission  may  be  supplied  by 
the  holder,  aod  the  alteration  so  effected  will  not  vitiate  the  note.    Id, 

2B.  Idem. — A  Note  in  which  the  Word  *'  Months"  has  been  Sufplibd  by 
the  holder,  in  order  that  it  may  indicate  some  time  of  payment,  may  be 
read  in  evidence  to  the  jury  without  further  evidence  that  that  was  the 
word  intended,  in  support  of  a  declaration  where  the  note  is  declared 
upon  as  one  payable  so  many  "months"  after  date.     Id, 

27,  Joint  Action  on  Negotiable  Note  may  be  Brought  against  the  maker 
and  one  who  before  the  delivery  thereof  to  the  payee  indorsed  thereon 
these  words:  "  For  Value  received,  I  guarantee  the  payment  of  the  within 
note,  and  waive  notice  of  non-payment."  Such  guaranty  amounts  to  an 
indorsement,  and  therefore  the  guarantor  may,  under  the  statute,  be  sued 
jointiy  with  the  makers.    Prosaer  v.  Lttqwur,  288. 

28.  Parol  Evidence  is  not  Admissible  to  Show  that  a  Party  to  a  Note 
intended  to  contract  for  a  different  liability  from  that  which  is  expressed 
in  his  written  undertaking.     Id, 

22.  Notice  to  One  of  Two  Joint  Indorsees,  not  Partners,  of  the  dishonor 
of  the  note  indorsed  by  them,  is  not  sufficient  to  charge  either.  VFtflti 
V.  Chreen,  351 . 

SO.  Survivor  of  Two  Joint  Indorsees  Taking  SECURrrY  from  the  maker  of 
the  note,  apon  being  called  on  for  payment,  after  dishonor,  by  a  bond 
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and  warrant  of  attorney  given  to  secure  that  and  other  demands  whioh 
be  has  against  the  maker,  and  afterwards  collecting  nearly  the  entiie 
amount  thereon,  admits  due  notice  to  himself  and  his  oo-indorser  so  as 
to  render  him  liable  to  the  holder.     Id, 

8m  Aoxnot,  3,  4;  Assignment,  2;  Banks  and  Banxino;  Bona  Fms  Pub- 
OHAiUM,  1,  2;  Cokfokationb,  9;  Costs,  1,  2;  Factobs*  2;  Sbt-oiv,  S; 
Statitsb  ov  Frauds,  0;  Usubt. 

KEWSPAFEBS. 
See  CkncxoN  Gabbikbs,  16;  Nomn,  S. 

NEW  TRIAL. 

L  Obaxiibo  a  Nxw  Tbeal  oh  thb  Gbound  of  Subfbibb  is  discrotiaDaiylii 
tlie  court  below.  The  exercise  of  such  disoretioD  is  not  reviewable  oa 
iHn^eaL    Saa^ord  Mf^.  Co.  v.  Wif^pn^  198. 

B.  MiSTAXX  AS  to  the  Legal  EFFECfr  of  Evidenob  is  not  snob  surprise  as 
warrants  a  new  trial.    Id. 

X,  Refusal  to  Allow  New  Tbbtucont  to  be  Put  in  after  the  ease  has 
been  closed  snd  the  jury  instmcted  is  not  ground  for  a  new  triaL    Id. 

4.  Subfbise  is  not  Sufficient  Obound  for  Motion  fob  New  Trial,  after 
Judgment  has  been  perfected  on  the  verdict.     Rapdyt  v.  Prince,  267. 

ft.  MonoN  fob  New  Tbial  on  Ground  of  Subprise  will  be  heard  only  at  the 
special  term.  When  the  motion  is  made  where  there  is  also  a  case  or  bill 
of  exceptions,  the  decision  on  the  motion  may  be  .suspended  until  the  cal- 
endar cause  is  argued.    Id. 

flL  Whebe  Motion  fob  New  Tbial  on  Obound  of  Nswlt  DisooyEBED  Bn- 
DENOE  is  made,  the  ground  of  surprise  may  also  be  added«  if  it  existai  and 
the  whole  will  then  be  heard  together.    Id, 

NONSUIT. 
See  DAicAOBBy  1. 

NOTARIEa 
See  NnsonABLB  LraTBUMENTs,  16;  Offiobb  and  QmoBM. 

NOTICK 

1.  Instbument  Gbbatino  Equttablb  Lien  on  Chattels  Need  not  be  Rb* 

OOBDED  in  New  York,  under  the  act  of  1833,  where  it  is  aooompanied  by  an 
actual  delivery  and  continued  change  of  possession  of  the  property. 
Knapp  y,  Alvord,  241. 

2.  Notice  of  the  Contents  of  a  Nrwspapeb  can  not  be  Chabgbd  to  a 

person  simply  because  he  is  a  subscriber.     Watldna  v.  Peek,  156. 
See  Banks  and  Banking,  2,  3;  Bona  Fide  Pubohasiebs;  Fbaudulbnt  Gov- 

YETANOES;  NEGOTIABLE  INSTRUMENTS;  SeT-OFF,  6;  StBEBTB,  2. 

NUISANCE. 

Cen-pin  Alley  Kepi  fob  Gain  is  a  Nuisance  at  common  law,  and  majy  ba 
prohibited  by  a  municipal  corporation  under  a  charter,  authorizing  it  to 
make  by-laws  relative  to  nuisances  generally.  So,  although  the  rules  of 
such  alley  expressly  forbid  all  betting.    Tcamer  v,  Truaieea  qf  Albion,  337. 

See  Cobpobations.  10. 
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nuncupative  wills. 

See  Wills,  15. 

OFFICES  AND  OFFICERS. 

L  JmxKSAL  OvnoEB  m  not  Liable  ur  a  Civil  AonoK,  when  aetiiig  jadi- 
eUUy  and  within  the  sphere  of  his  jurisdiction,  althoQ)^  he  may  act  irom 
impure  and  oormpt  motives.    Stone  v.  Cfraves^  13L 

t.  Judicial  Ovficbr  is  TiIaw.k,  whin  Actino  MnfiffrxRiALLT,  for  error  and 
misoonduct,  in'  like  manner  with  other  ministerial  officers.    Id, 

8b  Judos  ib  not  DisQUALmBD  from  Adminiotebino  an  Oath  to  his  brother. 
Doumer  v.  HoUitter^  175. 

ii  One  Who  Sustains  Injuby  by  Misfbasanoe  ob  Non-fbasange  of  Pub- 
lic Offiobb,  may  obtain  redress  by  an  action  adapted  to  the  nature  of 
the  case.    Ad^t  v.  Brady^  305. 

ft.  SUPERINTBNDBNT  OF  ReFAIBS  ON  CaNALB  IB  BoUND  TO  MaKB  BeFAIBB, 

and  remove  obstmctions  to  navigation,  without  waiting  for  orders  from 
the  oommissionezs,  and  if  he  fails  to  do  so  he  is  liable  to  persons  who 
Bostain  injury  by  reason  of  his  neglect.  To  justify  his  omission  he  must 
prove  affirmatively  that  it  resulted  from  obedience  to  orders,  and  it  will 
not  be  presumed  that  the  commissioners  gave  an  illegal  or  unjustifiable 
command.  Id, 
fti  Declabation  Need  not  Aver  that  Superintendent  had  Pubuc  Monet 
in  his  hands  for  making  repairs  on  canals,  in  an  action  against  him  for 
neglecting  to  make  such  repairs,  by  reason  of  which  neglect  the  plaintiff 
sustained  damage;  nor  is  it  necessary  that  such  declaration  should  aver 
that  the  defendant's  neglect  was  willful  and  malicious.    Id. 

7.  Notary  Pubuc  can  not  Dbleoatb  his  Official  Authority.  Sheldon  v. 

Benhamf  271. 

8.  Lboality  of  the  Acts  of  Foreign  Pubuc  Official  may  bb  Inquibbd 

into  by  the  courts  of  other  states.    Henry  v.  SargeatUf  146. 
See  Agency,  3,  4;  Attachments,  2;  Taxation. 

PARDON. 
See  Cbiminal  Law,  5,  6. 

PARENT  AND  CHILD. 
See  Conspiracy,  2;  Gifts. 

PAROL  EVIDENCE. 
Sao  Dbbdb,  8;  Negotiable  iNSTRUMBHTSt  23,  28. 

PARTITION. 

L  OODBiBI  OF  GBANOXBT  CAN  NOT  DECREE  PARTITION  OF  PEBBONAL  CHATTBU 

held  in  joint  tenancy  or  tenancy  in  common.     QudgeU  v.  JIfead,  120. 
Si  Interlocutory  Decree  that  Pa&tition  be  made  of  personal  chattels  can 

not  be  appealed  from.     Id. 
8b  Decree  in  Partition  is  not  a  Settlement  of  a  Title,  and  wiU  not  estop 

the  defendant  from  having  a  legal  investigation  of  his  title  in  an  action  of 

ejectment.     Nicely  v.  Boyles,  638. 
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partnership. 

I.  Fumns  mat  Bdtd  hib  Oopasivxb  bt  Comtbaot  uvdkb  8bal»  la  th* 
and  for  tlie  ue  of  the  firm,  in  the  ooorse  of  the  putnerthip  bod- 
If  the  copartner  ■innts  to  the  contnot  before  iti  exeoatlon,  or 

•Iterwarde  rstifiee  and  adopte  it;  and  each  aaaent  or  adoption  may  be  bj 
paroL    BomdY.Aitim.fiBO, 

%  BovD  or  Qm  Fabosesl  Taudt  at  Ton  Mokst  0  Loaned  to  the  partner- 
ahip,  and  as  the  oonsideration  for  endh  loan,  ia  an  extingniahment  of  the 
debt^  and  not  a  ooUateral  seonrity.    Id, 

Sl  Lahimi  Pubohasbd  with  PABTVxBaHXP  Funds  abb  Subjbct  to  a  Riobt 
OF  DowBB  where  the  porohase  of  the  knds  was  not  in  pnrsait  of  the 
partnerihip  bueineaa,  and  it  is  not  neoenary  to  have  reooarae  to  the  land 
in  order  to  pay  the  fiim  debts;  and  where,  moreover,  there  ia  no  special 
agreement  between  the  parties  that  the  land  shall  be  ooosidered  as  per- 
sonalty. •  Martkam  v.  MerrtUt  76. 

4,  DbBD  OV  AsBIONMBNT  BxXOUTBD  bt  OnB  PaBTNBB  OnLT,  OAN  NOV  BE 

Atoidbd  on  that  groond,  when  the  property  has  been  delivered  to  tiia 
assfgnee     Htnneuy  v.  WetUm  Bank.  660. 

5.  AflflfONlOENT  BT  PaBTNBBS,  WHICH  STIPULATES  FOB  A  RbLBASB,  IB  iNYAUDb 

unless  it  transfers  the  separate  estate  of  each  of  the  partners,  and  this 
although  it  may  not  affirmatively  appear  that  the  partner  who  failed  to 
ezeoate  the  deed  of  assignment  had  any  separate  property.  Id, 
K  Clause  in  Absionmskt  Giyino  Assignee  Poweb  to  Appoint  Agents  and 
Attobnets  to  collect  the  assets  of  the  debtor,  and  to  remove  or  dismiss 
snch  agents  or  attorneys,  does  not  invalidate  the  assignment;  nor  does  a 
daose  exempting  the  assignee  from  liability  for  e£foots  that  shall  not 
come  to  his  hands,  or  for  losses  which  are  not  dne  to  lack  of  diligence  and 
fidelity  on  his  part.    Id, 

7.  OnriNG  MoBE  Time  to  Fobeign  Creditobs  than  to  those  residing  within 
the  United  Statee,  within  which  to  ezecate  a  release,  does  not  make  the 
assignment  invalid.    Such  a  dlscrimiuation  is  bnt  jnst^    Id, 

S.  One  Pabtneb  can  not  Sue  CJopabtker  till  there  has  been  a  complete  settta- 
men  and  a  balance  stmck.     Chuham  v.  IToU^  408. 

9  One  Pabtnbb  oan  not  Plead  the  Non-joindeb  of  a  Gopartneb  in  abate- 
ment, where  the  contract  npon  which  the  action  is  bron^t  was  entersd 
into  by  plaintiff  with  him  alone,  and  without  knowledge  that  it  had  rel- 
erence  to  a  partnership  transaction.     GUvdand  v.  Woodward.  682. 

10.  Death  of  Pabtnbb  does  not  Tebminate  Emplotment  of  Agent  d  the 
firm,  hired,  by  express  contract,  for  a  definite  period,  so  as  to  defeat  his 
claim  for  compensation  for  the  fall  period.    Ferdra  v.  8ayrt».  4S%, 

II.  Dissolved  Firm  Continues  in  Existence  for  many  porposes.    Id, 

18.  Death  of  a  Pabtnbb  must  be  Proved  in  an  Action  bt  thb  SuBViynio 
Pabtnbb  to  recover  a  debt  due  the  firm,  although  it  need  not  be  allsged. 
Ledden  v.  OMy.  173. 

See  JuDGiCENTS,  8;  Sbt-off,  8. 

PART  PERFORMANCE. 
See  Statute  of  Frauds,  9. 
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PAYMENT. 

Alft  PawTMBT,  Bbal  ahd  PntsovAL,  or  a  Debtob,  is  Iaabu,  both  dnriiig 
Idillfa-tliiie  tad  afterwudB,  for  the  payment  of  hia  dehtt,  which  liabOi^ 
It  to  be  made  effaotnal  by  special  provisions  of  the  law  for  that  porpoca. 
THdimtr  r.  HarriBt  186. 

flea  OUABDIAV  AHD  WaBD,  1;  MOBTOAOIS;  PABsnrsBflBir,  8;  ScASon  Of 

Li]fnei.Tzov8,  3. 

PLBADIKO  AND  PRAOHOB. 

!•  WoBM  or  AonoN  to  Bkjovxb  Damagis  iob  ah  Abbuv  nnder  an  ilkgd 
assessment  most  be  detennined  by  the  law  of  the  state  where  sooh  ao> 
tion  is  brooght.  In  this  state  ph^tiff  may  deokre  eitber  in  ease  or 
trespass,    Hemry  ▼.  Sarffeani^  146. 

&  DiBT  ov  A  Sfioialtt  MAT  SB  JoiKBD  with  debt  on  a  simple  oontnoi. 
MedUn  t.  PlaUe  Co.,  185. 

t.  AiffBBRAn  PUBADDra  nf  the  samb  Count,  as  ohaiging  a  loss  or  dsstnio- 
tion,  is  bad:  each  shoold  oonstitnte  a  sepsrate  oonnt.  SUme  t.  Ormmp 
181. 

4.  PLADramr  mubt  Dbolabb  ufon  thb  Caubi  or  AonoK  Statbd  dt  hd 
Obioxkal  Wbit;  bat  if  the  facts  sot  forth  in  the  writ  show  the  action  to 
be  improperly  entitled  therein,  as  if  it  be  styled  an  action  of  trespass, 
idiereas  it  shoold  be  an  action  on  the  case,  he  may  amend  in  his  declara- 
tion by  inserting  the  proper  name.     Ooggtwdl  v,  BaldtotUf  686. 

&  It  SB  HOT  Nbobssabt  to  Plbad  thb  Prbsumption  which  the  law  ralsss 
from  a  given  state  of  fscte.  Thus  if  a  levy  is  pleaded,  the  presnmpt&on 
being  that  the  sheriff  accomplished  his  duty  by  selling  the  property,  it  is 
not  necessaiy  to  aver  the  sale.    KenhoMo  v.  MtrchanUf  Bamk^  70L 

6.  It  IB  NOT  Nbobssabt  roB  a  Defbndant  in  his  Plbadiho  to  Statb  mors 
than  a  prima  fade  case.    Id. 

7-  NoH-JOiNDXB  or  A  Pabtt  DBrsHDANT,  where  it  does  not  necessarily  appear 
from  the  complaint,  most  be  pleaded  in  abatement.    Siatie  v.  VTorawn,  878> 

8.  NoH-JOiNDBB  or  A  GoBPOBATioN  AS  A  Pabtt  DErBNDANT  is  not  80  appar- 

ent as  to  be  reached  by  demurrer,  where  the  complaint,  though  it  shows 
that  snch  corporation  once  existed,  and  was  a  proper  party,  does  not  show 
that  sach  existence  continued  up  to  the  filing  of  the  complaint.    Id. 

9.  Complaint  vfon  a  Pbomisb  to  Answeb  roB  thb  Debt  or  a  Thibd  Pbb- 

80H  need  not  aver  that  the  promise  or  consideration  was  in  writing.  Id» 
IOl  Fobbion  Bankiho  Cobfobation,  Suing  undbb  thb  Statutes  or  thib 
State,  need  not  allege  their  corporate  exiBtence,  and  may  maintain  a 
joint  action  against  the  drawer  snd  indorser  of  a  bill  of  exchange.  LtwU 
V.  Bank  qf  Kentucky,  469. 

11.  Objbgtioh  to  thb  Legal  Bxibtbhob  or  PLAurnrr  mnst  be  raised  be- 
low; it  can  not  first  be  taken  advantage  of  on  appeaL    Id, 

12.  Plba  or  NoN  Absumpstf  Puts  in  Issub  the  plaintiffs  oapaci^  to  sne. 
Id. 

18.  Onb  Summoned  to  Apfbab  at  a  Oiyen  Houb  is  not  in  default  if  he  ap- 
pear before  the  next  hour  is  struck.    Downer  v.  HoQiiUrf  17& 

14,  Pabtt  Who  Attends  at  a  Given  Hour,  Pubsuant  to  Notiob,  and 
finds  either  the  magistrate  or  the  opposite  party  absent,  is  bound  to  wait 
for  the  expiration  of  the  hour  before  taking  any  steps  prejudicial  to  the 
latter's  rights.     Id 
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USu  Whzrx  DnrxifDAirr  Wishes  to  Gall  Plaintiff  as  a  Witness,  under 
■tei.  1887»  sao.  2,  he  most  aerre  him  with  a  sabpoMU^  as  he  would  bbj 
other  witoets.    Rapelye  ▼.  /Vinee,  267. 

M,  ManoN  to  Suspend  Trial  to  Enable  Defbni>ant  to  Sobfona  WimESi 
whom  he  failed  to  eerre  properly,  is  addreaeed  to  the  diaoretioii  of  the 
Judge*  and  his  deoisioo  thereon  is  not  one  to  whioh  an  exception  can  be 
I«operIy  taken.  If  such  an  exception  be  taken,  the  judge  should  strike 
it  out  before  he  affixes  his  seaL    /d. 

17.  Motion  can  not  be  Renewed  witbout  Leave  of  the  Coubt  after  being 
once  denied,  and  this  rule  appliee  to  a  motion  for  a  oommission  to  take 
tssHmnny,  denied  by  the  supreme  oourt  because  of  a  fonnal  defect  in  the 
affidarit.  Hence,  an  order  obtamed  from  a  circuit  judge,  after  such  de- 
nial, granting  the  commission,  without  a  previous  application  to  the 
supreme  court  for  leave  to  renew  the  motion,  is  irregular,  though,  under 
special  circumstances,  it  may  be  permitted  to  stand  on  payment  of  costs. 
DoUJna  ▼.  Droeeh,  368. 

Mb  Court  has  no  Dieobxtion  to  Befube  Dborju,  on  the  hearing,  when  a 
party  can  legally  demand  it.     Crump  v.  Morgan,  447. 

19.  OoRRBOT  pRAcnoE  ON  Afpbau  fbom  Deorxbb  of  Subbooatbb  lespeotiQg 
the  probate  of  wills  in  New  York,  stated  by  the  chancellor.  Chofte  v. 
JSapti$l  Mittionary  Conv,,  225. 

2fK  Ant  Party  to  a  Decree  or  Order  of  the  Probate  Court  may  appeal 
therefrom.     Porter  v.  Porter^  55. 

21.  Upon  a  Pro  Confesso  Decree  in  the  Probate  Court  the  cause  must 
be  set  for  a  final  hearing,  and  a  final  decree  must  be  entered  in  favor  of 
complainants  only  after  due  and  regular  proof  of  their  right  to  recover. 
Id. 

22.  To  A  Petition  or  Bill  to  Obtain  Distribution  of  an  Estate,  the  ad- 
ministrator or  executor  is  an  indispensable  party,  without  whom  no  d^ 
cree  can  be  properly  entered.    Id. 

28.  Objections  to  the  Admissibility  of  Evidence,  not  made  on  the  trial» 
will  not  be  considered  on  appeal.     Clark  v.  State^  481. 

9^  Bbhearino  can  not  be  Granted  after  the  Term  in  which  a  decree 
was  pronounced.  A  bill  of  review  is  then  the  proper  remedy.  Pkmten^ 
Bank  v.  N^ely,  51. 

96b  Grantino  op  an  Appeal  and  rrs  Subsequent  Perfection  Ditest 
THE  Court  below  of  all  jurisdiction,  and  it  can  not  afterwards  set  aside 
the  order  from  which  the  appeal  has  been  taken.  The  loss  of  the  bill  of 
exceptions  embodying  the  testimony  upon  which  the  i^peal  is  founded, 
does  not  avoid  this  rule.    Id, 

96»  Maitebs  in  Abatement  ExisTnra  Prior  to  a  Suit  must  be  pleaded 
therein  in  proper  time.  After  judgment  the  defendant  is  estopped  from 
urging  them,  by  writ  of  error  or  otherwise.    May  v.  Staie  Bank^  726. 

27.  Matters  in  Abatement  Arising  Pending  a  Suit,  should  be  brought  to 
the  attention  of  the  court  before  judgment^  or  the  defendant  will  be 
estopped  from  urging  them  as  long  as  the  judgment  stands  unreversed. 
Id. 

2S.  Refusal  to  Instruct  on  Abstract  Principlbs  of  Law,  not  presented  by 
the  record,  nor  by  the  facts  in  the  case,  is  not  error,  however  oorreot  the 
principle,  applied  to  a  proper  case.     Doty  v.  Strong,  778> 
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f9.  Whbbi  DxixinuirT's  Default  is  Waitxd  on  Gomdition  that  he  will 
plead  to  the  merits,  he  can  not  file  a  general  demorrer.    Id. 

Bee  Attaohmbmtb,  8;  Bovds,  3;  Corporations;  Costs;  Daxaois,  1;  Estatis 
Of  DscBABBD  Pkbbons,  5;  BviDENCi,  10,  11;  ExBOunoNS;  FBEtBns;  In- 
f  akct,  7;  judomxnts;  jvbisdiction,  2;  jurt  anb  jubobs;  mauoions 
Pkosbcution,  2;  Mandahtts;  Marriaob  and  Divobgb,  3;  Kkgoxiabli 
Instbuiixnts,  24, 27;  Nbw  Trial;  OFnoES  and  Otfiobbs,  6;  PARTmoVt 
2,  3;  Pabthkbship,  8,  12;  Sbt-ovf;  Statittb  of  Frauim,  10;  Svbbtt- 
8BIP,  2,  6,  8,  9;  Trusts  and  Trustees,  2;  Wiluk,  6,  28. 

POSSESSION, 
flee  Salb,  \%  Sfeoivio  Pxrformanoe;  Statute  of  Fbaum,  8-lOt  Trh- 

PA88,  1. 

PRESCRIPTION. 
See  Adtebab  Possubiob. 

PRESUMPTIONS. 

flee  Ai'TBBfli  Possession;  Boundabibs,  6;  Gifts;  JuBiSDioraov,  1;  PuuD* 
no  am  PBaonaB»  6|  Statute  of  Limitations,  7;  WiiX8»  %  16»  17. 

PRINCIPAL  AND  AGENT. 

See  AoENGY,  1. 

PROBABLE  CAUSE. 
See  Malicious  Pboseoution. 

PROBATE  COURTS. 

(U^^B  AND  CnriL  Laws  abb  Parts  of  the  CoMMoar  Law,  as  they  are  ad- 
mlBistered  by  the  eodesiastical  coxirte.    Crump  ▼.  Morgatif  447. 

See  Pleading  and  PRAoncE,  19>21. 

PROCESS. 

L  It  IS  not  a  Prbrequisitb  to  the  Issuance  of  a  Search  Wabrant  fof 
stolen  goods  that  any  steps  shoold  be  taken  to  inangoxate  a  prosecntion 
against  the  party  guilty  of  the  theft;  all  that  is  required  is  an  affidavit 
before  a  proper  officer  showing  that  the  goods  have  been  stolen,  and  that 
the  applicant  has  sufficient  grounds  to  believe  that  they  are  ooncealed  hi 
a  place  which  he  desires  searched.     Chipman  v.  BtUes,  663. 

2.  No  Return  is  Required  upon  a  Search  Warrant,  if  the  goods  an 
not  found.     Id, 

9.  Plea  of  Justification,  in  an  AonoN  of  Trespass,  under  a  Search 
Warrant,  interposed  by  the  party  at  whose  instance  the  writ  issned, 
need  not  show  that  there  were  sufficient  grounds  for  its  issuance.     Id. 

4.  Search  Warrant  is  a  Sufficient  Justification,  though  the  Stolen 
Goods  are  not  Found,  even  to  the  party  at  whose  instance  the  writ  is- 
sued, for  an  entry  upon  the  suspected  place,  where  the  doors  are  found 
open  and  the  entry  is  peaceable;  whether  it  would  be  a  justification 
where  the  doors  are  found  closed  and  are  broken  down,  not  decided.   Id, 
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iw  Mau/aauXi  Ofnam  oam  not  J>Enm>  inn»E  Pbogmb  Faib  uvov  m 
Turn  ALOira,  wh«re  the  oli{«ot  of  the  Mtkm  to  wiiioli  he  ii  dafiaodant^  1% 
M  in  r^lorln^  bat  to  reoover  poMMrion  of  tho  goods,  mAmod  nndor  Hm 
praoon;  ho  miut»  in  all  anch  oaaea,  in  addition  to  the  piooeaa,  ahofir  faj 
the  prodnotkn  of  a  falid  judgment,  that  the  oonrt  whioh  iaanad  it  had 
anthori^  to  do  ao.    Beach  v.  Bot^crd,  45. 

t.  Void  Pboobh  ib  ho  Jushfigatiov  to  a  finntirF  for  aota  oommttfcad 
fay  virtae  of  it,  bat  an  irregalar  prooaaa  ia.    BkUe  ▼.  Page^  60S. 

7.  8TATDm  SuaanruTXHo  Othxb  thak  a  PmnoirAL  ScBTicni  or  Fannin, 
naat  be  atriotlj  oompUed  with,  to  give  the  oonrt  JnriadlolkMi,  and  tiiia 
oompliaaoa  mnat  iq^paar  afflrmattvely  in  the  pwwaailtnfi  £§ekmH§  t. 
Bmmn,  llh 

PBOCHSmAML 

See  Iktahot,  5. 

FBOlOSaOBY  NOTB& 
Boo  NaooTiABu  IxBiminmniL 

FB0TB8T. 
0«  laaiB  Aa»  Banmro,  1|  CkMva,  1,  2|  Ni 

Quner  enjoyment. 

See  CoTsvAHTB,  1,  2. 
&AILBOADS. 

See  SUBSOBIFTXOH. 

RECEIFTOBS. 
%m  AatAOBMXSTB,  6;  EzBounoa^i^E 

BECEIVBRS. 

See  OOBFOBATIONS,  4,  d. 

RECORDS. 
DUDa,  6;  Evidxnox,  2,  3;  NOBO^  L 

REOOUPMENT. 
See  Sbt-oiv. 

REDEMPTION. 
Bee  Bxaoonomi,  16,  It, 

BELIOIOUS  SOdETDBSL 
Bee  Tbispabs,  2;  Wtus,  Iti 

REMAINDERS. 
See  Wills,  12. 


»1 
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RENT. 
0«  Aomon  PoananoHy  5|  Ezscunoxa,  1%  1S|  T^»nt^mi^  j^rd  TnrASi; 

3,  6.  7. 

REPLEVIN. 

1.  Replevin  oan  not  be  Maintainsd  nnlesB  the  plaintiff  }mf%  ail  tha  tlsM 
of  the  taking*  either  the  general  or  special  property  in  the  gooda.  Am* 
ford  JIffg,  Co.  r.  Wiggin,  198. 

%  QiNSBAL  laaua  nr  an  Acttion  ov  Replevin  is  simply  a  denial  of  tha  tak* 
iqg,  and  admlto  the  plaJntiiTs  property  in  the  thing  takaa.    U» 

See  Pboobbb,  5. 

RESCISSION. 
See  Sales,  2.       ^ 

RETURN. 
8aa  BzEounoNB,  10;  Fbocebb,  %, 

REVIEW— BILLS  OF. 
See  Plbaddto  and  Praqtiob*  M. 

SAXmSS. 

L  PkiaovAL  Fbofbbst  mat  be  Sold  Conditionallt,  the  same  aa  nal  pra^ 
erty.  Possession,  although  prima  fade  evidence  of  ownership^  may  he 
febatted.    MamU  v.  Harris,  89. 

ti  RBBannoN  or  a  Sale,  where  the  Vendee  can  nov  Pat  tha  porohaae 
money,  may  be  made  by  agreement  of  the  parties,  and  when  made^  will 
ent  ont  liens  subsequently  acquired  against  the  vendee.    I<L 

&  Undeb  a  Contract  to  Deliver  Wood  to  a  Large  Amount  beforsa  day 
certain,  the  delivery  need  not  be  of  the  entire  amount  at  the  same  tims^ 
but  may  be  of  portions  upon  seversl  days,  and  the  deUvacy  of  each 
portion  vests  title  in  the  vendee,  and  subjects  him  to  the  risk  of  fntopa 
loas  of  the  property.    Hunt  v.  Thurman,  688. 

4i  Flaoe  op  Deuvert  Mentioned  in  a  Written  Oobtraot  ov  Sale  may 
be  changed  by  subsequent  parol  agreement.    I(L 

&  0BLIVBRTBT  A  Vendor  IB  SumoiENT  where  aOhaa  been  done  by  him  thai 
he  may  do^  though  something  remains  to  be  aooompUahed  by  the  vendee. 
Thus  the  deUvety  of  wood  sold  by  the  cord  may  be  sufficient,  thoo^  it 
has  not  been  measured  by  the  vendee.    ItL 

6L  Abbolitte  Deuvert  op  Chattel  Pursuant  to  Bargain  Pebibot,  or  a^ 
pable  of  being  made  so  by  reference  to  something  else^  or  to  an  arbiter, 
vests  the  ownership  in  the  purchaser.  And  therefore,  a  sale  of  a  raft  of 
boards  at  so  much  per  thousand  feet,  and  deliveiy  thereof  to  the  buyer, 
changes  the  property,  although  the  nimiber  of  feet  contained  therein  re- 
mains to  be  ascertained.    8^oU  v.  WeUa^  688. 

7.  Whebb  Chattel  has  been  Unconditionallt  Soij>  and  Deuverbv^  no 
subsequent  negotiations  in  referonce  thereto,  that  afterwards  fsil,  can 
alter  the  terms  of  the  sale  or  affect  the  title  of  the  property.    IcL 

Bee  AnTAOHMENTS,  4,  5;  Damages,  4;  Equitt,  4;  Estoppel;  Qamino,  8| 

Shipping,  1;  Statute  op  Frauds:  Usurt. 
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8CIRB  FACIA& 
8m  JvDoiCBirra,  2IMKSL 

SEABCH  WARRAirr. 
See  Proobss,  1-4. 

SEISIN. 
See  Equity,  S. 

SEPARATE  ESTATE. 
See  Mabbibd  Womsv. 

SET-OFF. 

L  Oini  JuDOMHiT  MAT  BK  SxT  OFP  AOAIK8T  Anothkb,  althooi^  the  pwtftM 
to  the  two  records  are  not  identical,  and  although  one  of  the  Jadgmants 
has  been  aaugned  to  a  third  person  for  a  valoable  oonaideFation,  and 
without  notice  of  the  existence  of  the  other  jndgment,  provided  tho 
right  of  set-off  existed  at  the  time  of  the  assignment.  Oraioei  ▼.  Wood' 
hwry,  290. 

2.  RioBT  TO  Srr  opv  Om  Judoment  aoaikst  Anotheb  dobs  hot  Abisb  un- 
til jadgment  is  actually  entered  on  both  sides;  and  therefore  there  can 
be  no  sot-off  in  a  case  where  a  claim  which  has  been  referred,  is  assigned 
before  judgment  is  entered  upon  the  report  of  the  referee.    Id, 

t.  Ih  EqUITT,  WHXRX  DBMAK0S  ABB  IN  BbALITY  MuTUAL,  ThBT  MAT  BB  Ssff 

OFT,  though  they  are  not  nominally  mntnaL  Thus  where  a  note  exeonted 
to  a  firm,  has  beoome  the  separate  property  of  one  of  the  partneiii  a 
demand  due  to  its  maker  by  this  partner,  may  be  set  off  against  tha 
judgment  obtained  by  him  on  the  note  in  the  firm  name.  Ibot  ▼. 
Ketckmn,  678. 

4i  Sbt-oif. — Wbeeb  a  Judombkt  hab  bbkn  Satisfibd  bt  a  Lxvt  upon  thb 
Pbopebtt  of  one  defendant,  the  claim  which  accrues  to  him  may  be  aek 
off  in  an  action  brought  against  him  by  his  co-defendant,  or  by  his  as- 
signee, where,  under  the  statute,  the  latter  is  subject  to  the  same  set- 
oflb  as  the  former.    Kenhaw  v.  Merchants'  Banky  70. 

ft>  Plba  of  Sbt-ofv,  which  Pbofessbs  to  Go  to  thb  Wholb  Action,  when 
the  amount  of  the  set-off  is  less  than  the  amount  sued  for,  is  demnnablew 
Id. 

6L  Damaoes  may  bb  Bbooufbd  in  AcnoN  on  Sbaled  Instbcmbnt,  as  well 

'  as  on  an  unsealed  one,  by  showing  a  partial  failure  of  consideration,  un« 

der  2  N.  Y.  B.  S.  406,  sec.  77;  but  notice  of  the  defense  is  neoeasary, 

and  it  can  not  be  pleaded  where  it  does  not  go  to  the  whole  considecatioiL 

Van  Epj)9  V.  Harrison^  314. 

7«  Vbndek  may  Bjbcodp  Damages  fob  Fraudulent  MisBEFBXSBNTATXOMa  by 
the  vendor  as  to  the  condition  of  the  land  sold  and  its  adaptability  for 
the  use  for  which  the  vendor  knew  that  the  vendee  wanted  it,  in  an  ac- 
tion for  the  price,  where  the  vendee  trusted  to  the  representations  in 
maidng  the  purchase.      Id, 

S.  Vendor's  Fraudulent  Misrepresentations  as  to  the  Price  paid  by 
him  for  tho  land  sold,  are  admissible  in  evidence  by  way  of  recoupment 
in  an  action  against  his  vendee  for  the  purchase  money.  Bronbon,  J., 
contra.    Id, 
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%  Damaois.— Where  plaintiff  was  owner  of  one  third  of  Und  and  her  infant 
ohild  the  owner  of  two  thirds,  and  an  order  of  ooort  had  been  made  o(m« 
firming  her  sale  of  the  land,  the  vendee  will  not  be  entitled  in  an  aotioii 
for  the  pnrohaae  money  to  set  up  a  disoount  for  the  infant^  share,    ifor* 

Hn  ads.  Bobo,  687. 

SHERIFFS. 

See  ATTiLGHinDm;  Co-tenanot,  2;  EzBOimoMB. 

SHIPPING. 

L  ICiffRB  07  A  Ship  is  not  as  Aoxztt  o?  thx  Consxoitob,  to  judge  for  Urn 
when  the  goods  are  so  damaged  as  to  make  a  sale  neeossary  before  they 
reach  their  destination.    Halwenon  v.  Cole,  003. 

&  No  Fbugbt  can  me  Chabokd  withoitt  Bklxtxrt  at  the  plaoe  of  destina- 
tion, unless  prevented  by  dangers  of  the  sea,  or  other  unavoidable  casual- 

SPECIFIC  PEBFOBMAKGB. 

BrMttfiu  PiBiOBiCANOB  07  CoNTBAOT  07  PuBOHABi  wiU  be  decreed  against 
a  purchaser,  who  has  gone  into  possession  and  held  it  for  many  years, 
though  the  deed  under  which  the  vendor  deraigns  title  has  been  lost. 
But  in  such  case,  as  the  ontis  of  proving  such  title  rested  on  the  vendor, 
he  must  pay  the  costs.    Wade  v.  Oreentoood,  759. 

STATUTE  OP  FBAJTDH. 

h  STATum  09  Fbattdb  Aitjjjb  to  Exxodtobt  ComratAcn  or  Saui  as  well 
as  to  contracts  for  the  immediate  sale  and  delivery  of  goods,  and  equally 
in  the  foimer  case  as  in  the  latter  requires  written  evidence  of  the  con- 
tract. Whether  this  would  be  the  case  were  the  goods  to  be  delivered 
hi  the  future,  to  be  manufactured  by  the  seller,  or  were  some  important 
alteration  in  their  form  to  be  effected  by  him  before  delivery,  not  de- 
cided.   Ide  V.  StanUm,  698. 

%  Wurnor  Evxdekcx  or  Ooitteact  required  by  the  statute  of  frauds  need  not 
be  oontemporaneous  with  the  contract.  A  written  admission  of  a  pre- 
vious verbal  contract  will  suffice.  Nor  need  it  be  all  in  one  instrument; 
dififerent  writings,  each  of  which  is  signed  by  the  party,  may  be  brought 
together.    Id, 

ti  Notb  ok  Mxmoranduu  or  Baboain  Beqxtibxd  bt  thb  Statute  or  Fbavm 
upon  a  contract  of  sale  must  express  the  price  upon  which  the  sale  was 
effected,  or  it  will  be  insufficient.    Id, 

4i  Pbomisx  Made  roR  tux  Benxtit  or  Akothxb  need  not  necessarily  be  in 
writing.    Prcprietora  v.  AbboU,  184. 

iw  Aobxxmxnt  to  Pat  Toll  on  Cxbtain  Lumbxb  of  a  third  party,  if  the 
plaintiff  would  aUow  the  same  to  pass  through  his  canal  locks,  is  an  orig- 
inal undertaking  and  need  not  be  in  writing.    Id, 

A.  Statutk  or  Fbauds  Afpuxs  to  Parol  Pbomisx  to  Indobsx  Kotx  for  a 
purchaser  of  goods  in  consideration  that  the  vendor  will  sell  to  him,  and 
no  action  will  lie  on  such  promise.     CarvUle  v.  Oranet  364. 

7*  Statutb  or  Frauds  SHOULD  bx  Libxballt  CoNSTBVXD.    Id, 

t.  Pabol  Contract  roR  Salx  or  Land  bt  Aoxnt  of  the  owner,  and  his  ad- 
mission  of  the  purchaser  into  possession,  are  unauthorised,  and  do  not 
take  the  case  out  of  the  statute  of  frauds,  nor  furnish  a  defense  to  aa  aetioB 
Av.  Dxo.  Vox*.  XL— 08 
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of  iTCtpMs  bj  the  owiMT,  when  tha  agent  b  aofeii^  iindsr  a  qpaoial  aati^ 
Ity  raqiiiring  him  to  enter  into  writtm  oontnacti  for  the  aale  of  the  land. 
BtuHmg  t.  Peiree,  fiSi. 

H  Rvrnmra  uvoh  IjAxd  ahd  Cunnio  T^mbxe  d  vov  PoflBonoii  ao  as  te 
eooetitnte  pert  performaaoe  of  a  oootraet  of  aale.    /d. 

IQl  CkKJBTiiuegDiTKEMiira  what  Aero  CtoaiiriTUTBPoenBBioyaoee  to  deteat 
an  action  of  traapaai,  or  make  oat  a  oootnot  for  the  aale  of  the  laodt  ae 
aa  to  take  the  oaae  oat  of  the  statote  of  frmoda»  and  it  ia  error  to  leave 
thooe  qaeetioDS  to  the  Jory.    /d. 

11«  8iiscm  or  Fbauiw— Upoh  a  Jom  Saui  to  Two,  Both  Yomm  abb 
PuvaiPAiai  thooc^  the  artiole  aold  mi^t  have  been  intended  1^  theai 
lor  the  indsvidoal  nae  of  one;  and  therefore  the  ondertaking  of  the  othar 
ia  not  leqnirid  by  the  atatnte  of  fnuida  to  be  in  writing.  Wammngki  t. 
BttoM^  fl7ff» 

8TATUTB  OF  UMITATIONa 

L  Aonoir  vtoh  av  Admhtibkbatob's  Bohd  is  Babbbd  in  IfnBooBi  hf  a 
lapae  of  tan  yean  after  the  oanae  of  action  aocraed.    SkOit  r.  FraMtt  liOl 

%  Sxatotb  ov  LmxzATXOHB  WILL  Emr  AOAnrar  thb  Statb,  where  a  bond  ii 
taken  in  ita  name,  bat  for  the  nae  of  an  individaaL    Id, 

ti  FfeorBBTT  ov  A  Dbbiob  cub  not  bb  Afpubd  to  thb  Patxbbt  or  A 
Bbbt,  when  the  remedy  theraon  ia  barred  by  atatnte.  Tidmor  r.  JJorri^ 
186. 

4i  Hbw  Pbomisb,  to  Taxb  Gabb  oxn  or  Statotb  ov  Ldotationb,  most  be  a 
direct  promiae  to  pay  the  debt;  a  promiae  can  not  be  inferred  from  a  maea 
acknowledgment  thi^  the  defendant  owed  the  phdntiff  aome  debt  Bamefi 
T.  Lmk,  411. 

&  Whbbb  thb  Pbomisbs  or  Obugors  abb  Sbtbbal,  No  AnmwBON  or  prom- 
iae by  one  can  remove  the  bar  of  the  atatnte  of  limitationa  aa  ageinat  the 
othera.  Pcwen  r.  SauthgaU^  691. 

t.  Idbm— Pbomibb  or  thb  Hosband  to  Patthb  Dbbtot  thb  WoBincnrrad 
before  ooyertore,  can  not  remore  the  bar  of  the  atatnte  of  limttatioM 
againat  her.    Id, 

7«  Indobbbmbnt  or  Gbbdit  on  a  Bond  Madb  bt  thb  Obugo  within  the 
period  that  rataea  a  preanmption  of  pajrment,  may  be  oonaidered  aa  a 
dronmatanoe  tending  to  rebat  aooh  preeamption,  beoanae,  when  madei 
the  indoraement  waa  against  hia  intereat.    Dabneif  t.  Dahnqf,  761. 

S.  Dblat  or  FivB  ob  Six  Tbabs  to  Complain  or  a  Pubchasb  Madb  bt  an 
Aobnt,  ia  not  fatal  where  all  the  complainanta  are  non-raaidenta,  and 
aome  of  them  are  infanta  and  othera /ameaeoeert  AidUeiT.Jk||bi^,7tt 
See  Judomxntb,  24;  Landlobd  and  Tbnant,  9. 

STATUTES. 
Bm-  Cbdonal  Law»  8$  Bmxnbiit  Domain;  PsooMi^  7i  flnxm;  Svcoh* 

noN;  WtLlb,  8,  25,  26. 

STOCKHOLDERS. 
Bee  C0BPOBAT10N8,  8;  Subsobiftiob. 

STREETS. 

!•  On  Gladono  Titlb  to  Lands  undbb  Salb  bt  Municipal  Cobpobatiox. 
for  unpaid  aaaeaament  for  opening  a  atreet,  mnat  ahow  that  all  the  r^ 
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qoirementt  of  its  eharter  were  strictly  complied  with,  or  his  title  will 
laiL  And  where  Bach  charter  requires  that  an  application  to  have  a  street 
laid  oat,  shall  come  from  a  majority  of  the  owners  of  the  property  liable 
to  be  aasessed,  if  the  purchaser  fails  to  prove  that  such  application  was 
rigned  by  a  majority  of  such  owners,  the  title  of  the  former  owner  mast 
prevaiL    Sharp  v.  Johnson,  259. 

ti  Wmoui  Statutb  Bsqitises  Koticb  to  bx  Oiyxn  to  Owners  or  Lakm 
aboat  to  be  taken  for  openihg  a  street,  in  order  that  reasonable  compen- 
sation may  be  made  for  sach  lands,  sach  notice  most  be  given  to  the 
owners,  before  appraisers  can  be  appointed  to  determine  the  value  of 
said  lands.    Id, 

ti  Whbri  Lamm  nr  ▲  Citt  ob  Town  abx  Diyideb  into  Lots,  they  most 
be  valued  by  lots,  and  not  by  blocks,  in  making  assessments  upon  them 
for  opening  streets.    Id, 

4i  ABBUBMXxrr  on  Land  fob  Stbbxt  Imfbovbhent  must  Dxsobibx  thb 
Lots  Asbissxd,  so  that  they  can  be  identified,  or  a  sale  under  such  aa- 
■easment  will  be  void,  and  merely  stating  the  number  of  feet  front  is  not 
a  sufficient  description.    Id, 

&  Whxei  Collkotob  is  Bequibbd  to  Makx  AnTDAViT  that  the  owner  of  a 
lot  assessed  can  not  be  found,  or  that  he  has  not  suflSci'ent  personal  estate 
in  the  city  or  town  to  pay  the  assessment,  before  such  lot  can  be  sold  for 
the  assessment,  the  want  of  such  an  affidavit  will  be  fatal  to  a  sale.  Id, 

See  Dedication,  6. 

SUBROGATION. 
See  Suretyship,  6,  7. 

SUBSCRIPTION. 

SUBBCBIBEB    TO    StOOK    09   RAILWAY    COBPOBATION     WHOSE    GhABTXB    IS 

Amended  after  his  subscription  and  without  his  consent,  by  superadding 
to  the  original  object  of  the  incorporation  an  authority  to  establish  a  line 
of  water  communication,  in  connection  with  the  railroad,  involving  laige 
additional  expense,  and  to  increase  the  capital  stock  for  that  purpose,  is 
not  liable  for  his  subscription,  although  such  amendment  is  accepted  by 
the  board  of  directors  and  also  by  a  majority  of  the  stockholden.  Hart' 
ford  €tc  R,  R,  Co,  v.  Oromoell,  354. 

SUCCESSION. 

1.  BasTABDS  ABE  NOT  INCLUDED  BY  THE  WoBD  "  Childben"  In  the  Statute  of 
descents  and  distributions.    Porter  v.  Porter,  55. 

X  Bastabd  can  not  Inherit  at  common  law,  nor  can  he  transmit  property  by 
descent,  except  to  his  own  issue.     Norman  v.  Heist,  493. 

X  Statute  Declabino  Childben  of  Deceased-  Bastabd  Capable  to  In- 
hbbit  and  transmit  the  estate  of  such  bastard's  deceased  mother,  as  fully 
as  if  he  had  been  legitimate,  is  unconstitutional,  so  far  as  it  attempts  to 
divest  the  estate  of  the  mother  already  vested  in  her  lawful  heirs,  though 
it  may  operate  prospectively,  if  such  heirs  should  die  intestate  and  with- 
out issue.    Id. 

SUNDAYS. 

L  OxTiNO  A  Pbomissoby  Note  is  Secular  Business,  and  within  the  purview 
of  a  statute  prohibiting  such  business  on  Sunday.     Allen  v.  Denting,  170i 
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&  PftojnaMiBr  Kora  Madb  and  Dkuvebsd  ok  Sukdat  n  VatD^  andnonbi 
nqiMDt  Aofet  of  the  ptiiiM  can  ntiff  H.    /i. 

iL  InDOBsn  or  ▲  PBoimBOBT  Notb  Void  BSGULon  Madb  oxr  Suitdat  chi 
iBfttntriii  no  aofeioD  upon  it.  Whetfaar  ma  aofcion  ooold  be  mMnteined  if 
tiie  Indormu  had  no  knowledge  of  ita  inTalidity,  qmoBn,    Id. 

8UBBTYSHIP. 

i»  WBSBB  VLtSBM  SUBBTT  lOB  AVOTHIB  18  COMFILLKD  TO  PaT  DiBT»  whitS^ 

the  fetter  in  eqnity  and  jurtioe  ought  to  haye  paid,  he  ia  entiUed  to  re- 
lief againat  him  who  waa  in  fact  the  principal  debtor,  whether  he  became 
gQoh  anrety  by  aotoal  oonteact  or  by  operation  of  law.    Hwd  r.  Amii/em^ 


%  SuBBTT  oouLD  voT  Mauvtaiv  AonoN  AOAZHBV  Co-euBBTT  AT  Law  fom- 
erly  in  thia  atate;  the  remedy  waa  in  eqni^.    PaweU  r.  MaUkiat  427. 

%»  LiABiLiTT  or  SuBBTT  AT  CoMMON  Law  waa  hia  aliqnot  proportion  of  the 
money,  aaoertained  by  the  number  of  snretiea;  the  death  or  inaolYcoaey 
of  one  of  the  aoretiea  did  not  enlarge  the  other'a  liahilitiwi.    Id, 

4i  Bulb  or  Commos  Law  or  Enolabd  adopted  in  thia  atate  by  the  act  of 
1807,  B.  8.,  e.  113,  aeo.  2.    Id. 

4.  SUBBTT  OAK  KOT  MaIKTAIK  JoDTT  AoTION  AOAIKBr  HD  Go-SUBBCIBB  al 

law  to  reoorer  their  ahare  of  the  liability,  bnt  each  moat  be  aned  aepar 
rately  for  hie  own  liability.    Id, 

C  SvBBTT  DisoHABOiNO  BoKD  OB  JuDOiocNT,  whioh  18  the  ooly  aecority  the 
creditor  haa  taken,  haa  nothing  to  which  he  can  be  sobrogated.  UaM  t. 
ifadk.  64a 

7>  SuBBTT,  Patiko  ANT  Part  or  Bond  roB  Pubohasb  Mokbt,  when  Tender 
alio  reeenred  a  lien  npon  the  land,  ia  anbrogated  to  the  Tendor'a  righta 
nnder  the  lien.    Id, 

C  Dbkakd  inrsT  bb  Allbocd  and  Pbovbd  in  AonoK  aoaikbt  Subbtt  on  a 
bond  filed  by  a  plaintiff  on  commencing  an  action,  oonditioned  that  anch 
plaintiff  will  pay  "on  demand"  all  ooeta  awarded  to  the  defendant,  be- 
canae  the  demand  ia  parcel  of  the  contract,  thongh  no  demand  need  be 
ayened  in  aning  a  party  on  hia  agreement  to  pay  hia  own  debt  on  de- 
mand.    Hdaon  v.  Boghoick,  310. 

il  Bbbaohbs  mdbt  bb  Absionbd  in  I>bglabation  on  Bond  other  than  for  the 
payment  of  money  at  a  particular  time  or  in  specified  inatallmenta,  nnder 
2  N.  T.  B.  8. 878,  aeo.  6.  Hence  anch  an  aaaignment  ia  neceeaary  in  an  ac- 
tion againat  a  surety  on  a  bond  filed  by  the  plaintiff  in  an  aotioii,  oondi- 
tioned  for  the  payment  by  such  plaintiff,  on  demand,  of  all  ooata  awarded 
to  the  defendant,  and  the  omission  of  such  aaaignment  ia  fatal  even  after 
verdict  and  nominal  damagea  can  not  be  allowed.    Id, 

See  Atxachmbntb.  8. 

SUBPBISE. 
See  Nbw  Tbiax.. 

SUBVIVOBSHIP. 
See  Husband  and  Witb.  8^  $k 
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TAXATION. 

L  SiLioniiir,  nr  thb  Absissmkmt  and  GoLLSonov  ov  Taxb^  do  not  MtM 
A  court.  Their  acts  are  not  regarded  as  judgments.  They  are  liable  to 
an  action  by  a  party  aggrieved  for  any  wrongful  ezerdse  of  their  au- 
thority.   Henry  y.  Sargeant,  146. 

%  Taxes  ik  Vbbmont  must  bb  Assessed  upon  the  Listb  in  being  and  com- 
pleted at  the  time  the  taxes  are  aathcrized.    Id, 

ti  8ILB0TMEN  Who  Assess  the  Tax  and  Issue  a  Wabbast  for  its  coUeo 
tion  are  responsible,  if  snch  tax  is  illegal  by  reason  of  informality  in  tb^ 
listing.    Id, 

4i  Faiutxb  to  PxarBOT  the  List  according  to  the  oooTention  of  listscsy  b^ 
falidntes  any  tax  assessed  thereon.    Id, 

TENANT  BT  SU7FKBANGB. 
See  Lakdlosd  and  Tbnaet,  2»  IL 

TENANTS  IN  OOBfMON. 
See  Co-tenavot. 

TITLE. 
See  Byidenoe,  8,  9. 

TOLL 
See  Statute  ot  Frauds,  5. 

TRESPASS. 

L  TmasBMBB  Quabe  Clausuu  Fbeoit  can  be  MAnvTAiHXD  omiT  by  the  ownoi- 
of  the  fee  or  by  one  in  exclusive  poesesBion  of  the  premises  entered  npon. 
Baher^fidd  Ccng,  Soe.  v.  Baher,  668. 

ti  Idem — ^A  Religious  Societt  Entitled  to  the  use  or  a  Hbetino-housb 
for  all  religious  purposes,  but  who  are  not  the  owners  of  the  fee  therein, 
tins  being  a  separate  society  composed  of  the  pewholders  in  the  meet- 
hoose,  can  not  maintain  an  action  of  trespass  quare  eUnuum  Jregit  for  a 
breaking  and  entering  into  the  meeting-house  whereby  the  exercise  of 
their  right  was  interrupted.    Id, 

1.  AonoN  roB  Monet  Had  and  EECEiyED  will  lie,  when  intruders  or  tree- 
passers  collect  that  which  belongs  to  another.  O'Cordeif  y.  City  q^- 
NiUehez,S7. 

4i  Wbong-dosbs  hayino  Contebted  Pbopebtt  into  Mohet,  the  trespess  ov 
trover  may  be  waived,  and  action  brought  for  money  had  and  reoeivedL 
Id. 

%m  Axtaghmjentb;  Indemhitt;  Injunotions,  1;  Pboobb,  S;  Ssatdti  o» 

Fbauds,  8,  10. 

TROVER. 
See  ABMOMnnciHT,  2;  Attachments,  6;  Go-rxvAEinrt  !» 1^  4 

TRUSTS  AND  TRUSTEES. 

L  TkusT  BisuJuriKQ  vbom  Patmxnt  or  Considsbation  bt  Thibd  Pbbbov 
on  a  pnrobase  of  land,  results  only  in  favor  of  snch  person,  and  desoende 
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to  bis  iMizii  and  does  not  innra  to  tho  benflfit  of  <m»  for  whom  Hm  pnv 
ohftM  niglit  Imtb  boon  faitonded  to  be  made.    PadgtU  t.  Lmmnmw^  Stt. 

%  Rt A f .»  WITT,  w nM>»a»n n» T.awi^  PfTwmAg«n  Ky  ftn^  tuAMt^ ^ <in«IM^^ 

tial  relatioii.    The  maimer  of  making  racb  reaale  and  of  taking  the  ao- 
ooont  with  aooh  porobaaer  atated  by  the  ooui.    BftMu  t.  Lufgkrtif^  7fl8. 

See  HuBBAVD  and  Wifi,  1-4 

USAGE. 

pianoiTLAft  OuROM  BaooMB  a  Past  or  tbsLaw  when  well  uidentood  and 
establiahed.  The  eTidenoe  of  one  indlTidnal  will  nol  ertahlfah  a  ottatam 
ornaage  of  trade.    J7alioerioi»  r.  Obls»  608. 

USURY. 

L  fiALB  or  NmotxabubPapkb  AX  I>iaoouiiTairorUtfmuw8»M  between  the 
▼endor  and  Tendee»  where  the  former  ia  the  holder  and  appaient  ownar* 
and  repreaenta  that  the  paper  belonga  to  him,  and  ia  boaineaa  paper, 
although  aooh  repraaantotlon  ia  falae,  and  the  paper  waa  in  fact  made  lor 
the  aole  pnrpoae  of  sale  nt  n  nanriooa  diaooont,  if  the  Yendae  pniohaaM 
hcmaJUlA,  with  no  knowledge  of  snoh  piixpoae.    Hchamn  ▼•  WUXiamM^  260l 

ti  Hon  Sold  at  GBiATm  Bnoouvr  than  thb  Lmal  laTmir  doea  nol 
tharafay  become  naoiiooa,  if  the  payee  baa  reoeiyed  it  In  n  bnaiiMiaa  tfana> 
notion.    Ramaeif  v.  Olatk^  646. 

S.  AoooMMODATxoN  KoTB  D018  NOT  Bboomb  Ususioua  bj  bouig  aold  at  a 
greater  diwoont  than  the  legal  rato  of  intereat,  nnleaa  the  poiobaaM 
knew  that  it  waa  obtained  for  that  pnrpoae.    Id, 

'  VENDOR  AND  VENDEE. 

1.  yBn>a  D  HOT  BonsD  to  Dibglosi  tbm  Faot  that  there  ii  a  gold  mine  on 
the  land  aold*  though,  if,  on  being  interrogated  aa  to  tfaati  he  denieaall 
knowledge,  the  denial  will  be  a  fraud.    Smith  t.  BeaU^,  436. 

ti  Vbmiwb'b  Fbjlxtd  in  Contbaot  Of  Sals  is  ho  Bab  to  Aotioh  bob  Pbio^ 
where  the  oontraot  has  been  folly  ezeonted  by  daUvecy  or  oonreyanoa^ 
and  the  property  ia  not  ahown  to  be  nbaolute^  worthlea%  and  baa  not 
been  retomed  or  reoonveyed  on  diacovering  the  fraud.  Mndple  applied 
to  an  ezeouted  aale  of  land.     Van  Epp$  ▼.  Hatrimm^  814. 

Bee  Damaobb,  6;  Equitt,  8;  Fiztursb;  Fbaud,  1;  Ssr-oiv,  7, 8^  9f  Sctuubu 

Pebvobmancb;  Substtbhip,  7. 

VERDICT. 

See  JUBT  AND  JUBOBB. 

WARRANTY. 
See  AaBPOT,  2f  Damaqbs,  8,  4;  Dekds,  1;  Equitt,  11;  IkAUis  1|  !»»• 

ANCB— FiBX,  1. 

WATERCOURSES. 
SeeFsBBDES. 

WHARFAGE. 
See  Cohbtttutional  LaWv  1L 
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WIFE'S  EQUITY. 

8m  HUSBAITD  AHD  WiFl,  11. 

WILLS. 

1.  AnviATioir  Gl4USB  to  Wnx^  Showiko  Oompuahob  wtxb  All  LioaIi 
BaQuniKis  in  ite  azeoatlon,  is  not  abcolately  neoetnry  to  iti  yalidity 
under  the  New  York  etetate,  bat  that  f eot  may  be  proved  by  the  wit- 
nanQi,  or  presoined  from  cironmstanoea,  if  the  witneenee  are  dead  or 
oiherwiee  miaUe  to  testify.    Ohafee  t.  Bapiist  MiatUmary  Ocnv.,  225.  ^ 

&  Atrstatxoh  Claubi  to  Will  is  vot  Ck>H0LU8rrB  Byidengb  of  oomplianoe 
with  legal  formalities  in  its  ezeontion,  as  therein  stated,  bat  may  be  ooo* 
tnMlioted  by  the  witnesses;  bat  it  is  presumptive  evidenoe  of  each  oom- 
plianoe, if  the  witnesses  are  dead,  or  from  lapse  of  time  do  not  remember 
the  facts.    Id, 

t.  SsATUTOBT  Bjbquisitbb  IN  ExsouTiiro  Will  must  bb  Subsxaktiallt  Com • 
FUBD  WITH  to  render  it  valid,  and  the  onus  to  show  sooh  oomplianoe  is 
on  the  proponents  of  the  will.     Id. 

4  Testator  must  Subsobibs  Will  at  Bnd  thkbbov  in  Pubbbnob  or  Baob 
WiTNBai  attesting  it,  or  most  acknowledge  to  each  witness  that  he  has 
so  sabscribed  it,  to  render  it  valid  under  the  New  York  statnte,  bat  he 
may  sign  by  making  his  mark,  or  another  may  sabscribe  his  name  in  his 
presence  and  by  his  direction.    Id, 

lb  Whbbb  Tbbtatob  Exhibits  Will  to  Witnbbsbs  albbadt  Sionbd,  and 
patting  his  finger  on  his  name,  acknowledges  that  it  is  his  will,  and  re- 
quests them  to  attest  it,  but  it  is  not  shown  that  he  signed  the  will  in  the 
presence  of  each  of  them,  or  acknowledged  to  them  that  he  had  so  signed* 
or  that  another  had  done  so  for  him,  in  his  presence  and  by  his  direction, 
the  will  is  invalid,  although  the  attestation  daase  states  that  the  will 
was  signed  in  the  presence  of  the  witnesses.     Idm 

6L  Pboponbnts  ov  Will  should  not  bb  Chabobd  with  Costs,  where  it  is 
declared  invalid  in  the  court  of  chancery,  on  appeal,  on  account  of  a 
^pftftii^<na^l  defect  in  its  execution,  and  they  have  litigated  it  in  good  faith. 
Id. 

7.  WiTziBSSBS  Attbstino  Will  must  subscribe  their  names  within  the  sight 
of  the  testator  as  he  stood  and  not  as  he  might  or  might  not  stand.  Beif* 
nolde  V.  BeynMi^  589. 

IL  Attbstation  ov  Will  bt  WirNBSSBS  nr  an  Adjoinino  Book  is  not  a 
oomplianoe  with  statute  requiring  it  to  be  done  "in  the  presence  of  the 
testator,"  even  though  he  might  have  seen  them,  writing  their  names, 
by  sitting  on  the  side  of  his  bed.    Id. 

i.  BuBDBN  OF  Pbovino  A  WiLL  DuLT  AND  Lboallt  Ezboutbd,  rests  npoii 
the  psrties  fti<^ii«fag  under  such  wilL   Id. 

MK  WoBD  "  Estatb"  Standing  bt  Itsblf  Cabbies  a  Feb,  but  it  is  not  a  word 
of  art^  but  of  interpretation,  and  its  meaning  is  affected  by  other  olsuses 
and  dispositions  in  a  wilL    Zmmerman  v.  Andan^  652. 

11.  WHBBBTBSTAT0BGlVBST0HIsWlFB«THBKB8IDUBAND&BMAINDEB0r 

BOB  Estate  not  Bbqubathbd,"  and  then  proceeds  to  give  to  another  what 
is  left  after  paying  her  funeral  expenses,  the  intention  to  give  her  an 
«tate  for  life  only,  is  manifest,  and  the  limitation  over  Is  not  vspngnant 
«o  the  previous  devise^  but  explanatory  of  it.    Id* 
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12.  WKlBlI>ITI8KllOBLlISI)XX8SDOBBTBaiTiHSAT0B,thei«mi^ 

teket  an  immediate  estate  In  potBeenon  upon  the  teetator's  deoeaae.    Id, 

It.  Divm  TO  AflBooxATzoir  Kn  Bxuoioim  Pmsposn,  UimfooBPo&iTBDat  tiie 
time  of  the  testator's  death,  bat  siiioe  inoorporated,  is  good  in  Pennsyl* 
▼ania.    Id, 

14i  TSM  GoinnBTATnn  Pbotibioiib  or  thb  Statutx  ov  43  Euz.,  a  4,  are  in 
foroe  in  Pennsylvania  by  oommon  oaage  and  constitational  reoognitioo. 
Id. 

Uw  KmrooPATiTS  Will,  Statdti  of  TmimsEB  (oode,  sectioii  2166)  oonoem- 
ingy  is  soAeiently  oomplied  with,  by  deoedent  addi  iwsing  himself  to  two 
witnesses,  saying:  "  I  wish  to  make  a  dispositian  of  my  effBots."  The 
language  of  tiie  statute  need  not  be  nsed.    Baker  ▼•  Dodmm^  660. 

16b  Whkbb  a  MimLATXD  Wnx  n  Foinn),  the  testator,  in  the  absence  of 
proof,  is  presomed  to  have  done  the  aot,  if  it  was  done  while  in  his  pos- 
searion  or  is  disoovered  among  his  papers  canceled  or  defaced.  Bmmett  ▼. 
Sherrod,  410. 

n.  Idim— Pbbuxftioh  that  TnxATOB  MfmLATKD  Will  dosb  hot  Applt 
where  it  is  fonnd  in  that  condition  under  the  control  of  a  person  to  be 
benefited  by  its  revocation,  and  where  each  peraon,  on  being  asked  for  it, 
acknowledged  that  there  was  a  will,  said  nothing  aboat  the  mntilatioD, 
raf used  then  to  deliver  it  np,  and  it  was  not  obtsined  till  the  following 
day.    Id, 

Ml  VnnD  Lkaot  is  given  where  a  testator,  after  providing  for  the  sale  of 
his  estate,  directs  as  follows:  "The  net  prooeeds  of  my  estate,  heretoforB 
ordered  by  me  to  be  disposed  of,  shall  be  equally  divided  between  my  re- 
maining children,  share  and  share  alike,  and  at  the  times  of  their  severe 
ally  arriving  at  the  age  of  twenty-one  years;"  and  the  hnsband  and  ad- 
ministrator of  a  danghter  who  dies  under  age,  without  issue,  is  entitled 
to  her  share,     ^eeei  v.  BueUey,  631. 

10.  WoBD  "Hubs'*  Means  Legal  BxpBUBirTATivBB,  akd  MaxbbLioaot 
ViSTED  in  cases  where  it  would  otherwise  be  contingent.    Id, 

iO.  Lboaot  can  bs  Givxk  only  bt  Bxprbb  Wobdb  or  probable  implica- 
tion.   yyee$  SBUxte,  408. 

81.  Bbqvest  or  "Rbhaindeb  of  mt  Pbbsonal  Bstatk,  not  hereinbefors 
nor  hereinafter  specified^  etc.,  excepting  what  is  herein  reserved  and  be- 
queathed,'* carries  the  principal  of  a  sum  which  in  a  previous  part  of  the 
will  is  directed  to  be  put  at  interest  for  the  benefit  of  the  testator's 
widow  for  life,  where  such  principal  is  not  otherwise  disposed  of,  directly 
or  by  implication,  and  the  whole  tenor  of  the  will  indioatee  that  the  tes- 
tator's intention  was  to  bequeath  his  entire  estate.    Id. 

22.  What  is  a  "  Rsasonablb  AND-CoMPXTEifT  Sxtpfobt*  as  provided  for  in 
a  will,  does  not  mean  merely  the  food  and  dothing  necesaaiy  to  sustain 
life,  but  a  support  in  the  place  and  manner  in  which  a  party  has  been 
accustomed  to  live.    SSierhe  v.  EHerbe^  623. 

23.  Bbqubst  vob  Rbasoitablb  akd  Gomfxteiit  Suptobt  bobs  not  Takb 
EffTBOT  when  the  party  in  whose  favor  the  bequest  is  made  has  soiBcient 
property  for  her  own  support    Id, 

Si.  Pabebt  can  not  Claih  Allowance  fob  Sufpobt  of  hbb  Child  wlien 
she  has  sufficient  means  to  support  him,  although  a  will  provides  that 
she  and  her  child  have  a  reasonable  and  competent  support  out  of  the 
proceeds  of  the  estate.    7(2. 
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A  BnoDT  TO  Gbsmtobs  bt  Boim  un>  Spioiaxat,  nr  av  Aohoh  or 
Debt,  agalntt  the  devisee  and  the  heirwhohad  alieiied»  wm  given  bj  the 
■tetote  of  8  and  4  Wm.  end  Maiy*  a  14,  wliioh  remedy  wee  eztoided 
to  the  ooloniee  by  the  third  section  of  the  sot  of  5  Qeo.  IL»  and  may  be 
OQDsidered  as  part  of  our  oommon  law.     Tiehwr  t.  ffcurrUt  180. 

96.  SuoB  SzATun  did  vot  Fbovidb  iob  thb  Maimtehahob  of  an  action 
at  law  by  the  creditor  of  an  estate  against  a  l^gatee^  to  recover  his  debt^ 
and  ocoseqnently  no  snch  action  can  be  sustained.    Id, 

S7*  LiOATBEs  Hatb  Ko  Bight  to  8bt  Abidb  a  Salb  of  the  decedent's  ee- 
tate^  except  so  far  as  may  be  requisite  to  protect  their  intwests.  BudUu 
V.  Lqfertfft  752. 

flb  Bbiokb  Lbgatbis  abb  Allowbd  a  Dbgbbb  YAOATDro  A  Salb  or  Bbal 
BsTATiy  the  coort  shoold  ascertain  the  amonnt  dne  them,  and  if  sndh 
amoont  can  be  paid  oat  of  the  moneys  set  aside  for  such  poipoee,  or  Is 
paid  by  the  pordhaser,  the  sale  should  be  allowed  to  stHnd.    IdL 
See  BsxATBB  ov  Dbcsabbd  Pbb80bb»  2-4|  7. 

WITNBSSES. 

L  BTATPTOjBTBbQUTBBMBNT  OV  WlTNBflBBSTO  THB  ElBUUTlOV  OV  AV  IbRBV- 

MBBT  means  snbsoriUng  witnesses.    Beach  t,  Boi^fbrdt  48. 
%  Aqmst  to  Sell  Chattel  mat  be  Witness  iob  the  OiiarBB  in  an  action 
for  the  price  thereof,  unless  it  be  proved  tliat  he  is  liable  for  negligence 
or  misfeasance,  and  without  such  proof  the  law  presumes  against  his 
n^gligenoe  or  misfeasance.     8eoU  v.  IFefff,  688. 

8.  RZFOSUBB  TO  PoSfOBILITT  GW  ACTIOB  IB  A  GOBTINOBNT  IrTBBBBT,  uilich 

goes  only  to  the  credibility  of  a  witness.    Id, 
4.  W1TNB88  Iktebbstbd  INTHE  EvENTor  THE  SiTiT  is  competent  wlien  called 

by  the  party  whose  interest  is  adverse  to  his.    Doe  v.  Jaeketmp  107. 
8w  Pabtt  to  the  Bboobd  €an  hot  be  Compelled,  against  Us  coosent»  to 

become  a  witness.     Teimei^  v.  i^Mins,  194. 
8.  AoBNT  OB  Sebvabt  MAT  BE  A  W1TNB88  f OT  hIs  prinoipsL    WmlmwHgki 

V.  SitwWf  878« 

See  PuuDiBO  ahd  PBAonoB.  18b  18;  Wnxi. 
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